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Present: 

Lords Hobhousk, Magna ghten aiSd Morris, and Sir R. Couch. 


Hurri Bhusan Mukerji.Defendant 

verms 

Upeudra Lai Mukerji and others.Plaintiffs. 


[On appeal from the High Court at Calcutta.] 


Limitation Act {XVof 1^77), Schedule 11, Articles 92, 9.3 an1118—Suit 

to set aside, adoption—Concurrent findings upon an issue of fact—Privy 
Council , Practice of- - Admission on appeal of evidence rejected 

by lower Court. 

The merits of a claim depended upon the authenticity of an anumnti patro (deedof per¬ 
mission to adopt) alleged to have been given to a widow bv her husband, who died in 1832. 
She first adopted in 1881 a boy who soon after died. She then, in 1887, adopted the appel¬ 
lant, whose adoption tho reversionary heirs of her husband brought this suit, in 1888, to 
have set aside. 

Held that neither Article 92, nor Article 93, of Schedule II of tho Limitation Act, XV 
of 1877, was applicable to bar the suit. There had been no “ issue ” of the instrument, the 
anumat'p”*™ within the meaning of the former Article, the term '‘issuo” having no 
application to such a document. There had not, within the meaning of Article 93, before this 
suit, been any atteippt to enforce the instrument against the plaintiffs. 

Article 118, as the suit had been brought within due time aftor the adoption, did pot 
bar it. 

The first Court found that the instrument was not genuine. The High Court, on 
aopaal, upheld this finding, but had oonsidorod relevant, and had admitted in evidence docu¬ 
ments rejected by the first Court when tendered by the appellant. This reception of evidence 
•afforded no reason for making 12J the case an exception to tho application of the rule, in the 
discretion of the Committee, against the disturbance of concurrent decisions upon a fact in 

isaue below, 

<• 





HU RBI BHUSAW MUKBBII V 


iJkfc 34 Cal 3 

A&JUt ixgm a deciee (July 14th, 1891) of the High Court, affirming a 
debtee (July 22nd, 1889) of the Subordinate Judge of Nuddea * 

The suit out of which this appeal arose was brought on the 29th Septem¬ 
ber 1888 by the reieisionaay heirs of a deceased Hindu propnetor, Ghundet 
Bbusan Mukeip who died on the 29th Septerabei 1832 leaving a widow, 
Tarim, the fust defendant The plaintiffs claimed to have her adoption of 
the second chftmUnt Hum Bhusui Mukci]i set aside on the ground that 
Chundoi Bhusin had gnen no authmity to the widow to adopt a son to him , 
and they alleged tint an anumati patio lepiesenteddiy hei to have been exe¬ 
cuted by lnm on the 23id8eptemhei 1H32 was ifibucited document The Combe 
below hxl concuncd in finding tint Chumler Bhusin Mukeiji had not, in fact, 
executed it Vnd the principal questions on this appeal weie first whether it 
should not lo di lit with is in ippe al in which the piactice of nit distuibmg 
eoncuntnf d ei>ion>, n fut might he disngxidel occaisethe High Court 
h«i luicpfrdas itluimt ciidtncoc* 1 1 un d cumcnts whirl -fclio fiist Couit had 
jejicted see >n 7i\ whcL/ui the suit wis ti w »■, nit I oied by time 

In IS 12 Tumi bom*, then vuy youu B wis not living m her husband s 
house at Him iji ir Rmighit net w is not th ic when he died them but was 
In nig with In i titlu md his fi.mil> the Rns it Sintijom Undei the 
alleged viumiti pttn she Adopted no ■-onuTitil 1SH1 hut i son adopted by her 
in that \c u li unit, die! so in attei tli id ipfion mw m disputo was made bv 
hei m lSh7 

The pi imtiif s w i< tho < sp nidi nt t mb Lit itfukeiji ind his minoi 
blot lit is jfwlnmh w is tin n \t fntnd ui the lccoid in I anothci plaintiff 
was Nill it m Mul ip i ojnsi i The hist detendmt Pmni died pending 
this ipfcil md tlu see md dotoudaut Hum Blmsm <h ( adopted son, was 
then lej-iescntud by a .,uxi Inn a l htnn (iiiewlia N ith Mukeiji 

[3] H o rtlitiouship ot tl puti* •, ippens m the fallowing tihle — 

M b d 1 Mult rji 
tli 1 182) 


1 

D orgi T 
(in d btlii hi 


rlil 
I itlur) 


kti hu i 1 er hid di ) 1814 
(mirriLd lulramcm Dtbi) 


r unun1 1 < 

tlHt 1 d mt ui s i t 


awn I ishid 
f 1811) 


I 

Ann 


(bunder Bhusin diol 23i 1 Sept 18)2 
mimed I iriui (1st I) fen 
di Pirihid dint who adopts) 


1 MriNith hi\f s, ns (PIi nliffc, 

-- — (Dei i dint md Respiuduitb) 

I I P>>f m) 

MithumNTath Joint iu 

(PI until! and 
Kespjndeut) 


1 M thun N ilh in 1884 

2 Hurn Bhus in Mul erji 
m 1887 (2nd Deft udint) 


\ftei the death of Chundei Blmsan, his estate previously managed by 
Bamundas continued undei the same management Bamundas then alleged 
tint Ins son MvthuiiNath had been alopted by Chunder Bbusan in his 
hletine md th it the lattei had also left a Wall by which he appointed 
Indi unom to bo guardian of this said adopted son and Bamundas himself to 
he mmega d iring the boy s minority In 1814 this was disputed by Tarim 
in tint \eu With the assistance of hei biotheis, she sued Bamundas to 
lceovoi i i^stssu of the piopeities whioh had belonged to hei husband, denying 
m hu suit t lit any such adoption or Will had been made by Chunder Bhusan, ' 
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and she was auooessful up to the Privy Council: see B&mun Doss Mookerjee v. 
Tarinee (7 Moo. A., 169). In that suit Tarini alleged that her husband*on 
the day of his death had given her a 'written power to adopt, animati patro. 
It did not appear, however, to the High Court, as stated in their judgment in 
this suit, that any such power was produced at that time. 

In this suit Tarini, by her written answer, alleged that thor vnumati patro 
was a genuine instrument, and also defended on the ground that the plaintiffs 
had not, at this distance of time since its execution, any right to obtain a 
declaration that it was false, or to have the adoption of Ilurri Bliusan set 
aside as unauthorized. *the first and second issues, the only issues material 
to this Report, question both these pi opositions. 

The Subordinate Judge held that Articles 91, 92 and 93 woie inapplicable 
to the prosont suit. 

The suit was not one to have it declared that an insurument “ issued ” 
was a forgery. The authority to adopt, now in question, [4] had nevoi been 
“issued” before the present suit, nor had the defendant, in the Judge's 
opinion, over attempted to enforce it against the pin in 1 ills m the sense of 
Articlo 93. The six years provided m Article 118 had not elapsed. 

As to tho second issuo, the Subordinate Judge hold that the harden of 
proof was on the plaintiffs according to a decision in the case of llrojo 
Knhoree Dosses v. Dieenath Dose (9 W. R., 4t33), lie found (alter excluding 
several documents, tendered bv the defendants, as not admissible in evidence, 
which weie afterwards admitted bv the High Court without having the effect 
of altering the result at which both Courts .urived) that Chundoi Bhutan, tho 
husband of the first defendant, had not given to her any authority to adopt a 
son to him. 

Tho High Court (Petheuam, C.J., and Bkvkulky, J ) dismissed an 
appeal by the defendants. An application Wris m.ido to them, while the appeal 
was pending for tho admission of certain documents which tho Subordinate 
Judge had rejected. The fiist was a certified offieiil cop> of a petition pur¬ 
porting to have come from Indraimmi, mother of Chundoi* Bhus.ui, informing 
tho Magistiato of the District of her son’s death, and stating that, ho had exe¬ 
cuted an anumiti potto. The'copy had been filial by T.uim in her btiit of J814. 
It was admitted as an assertion which was a telovant i.ict within sections 9 
and 11 of the Indian Evidence Act, 1872. But the High Couit did not 
aceept as true tho statement as to tho execution of the anumntt patro, or 
consider it proved that it was the statement of Indramoni. 

The next document was a copy of statements .aid to have been made on 
an enquiry conducted by thft Nazir of the Collector's Court in 1H33, as to who 
wore the heirs of Chunder Bliusan,--a document which had also been filed in 
the suit of 1844. To corroborate oral testimony this was admitted under 
section 157 of the Evidence Act ; but no weight was attached to it. With the 
same result copies of two depositions of deceased persons, made in 1833, 
were admitted. 

The High Court, having examined the evidence on the record, as well as 
that which they admitted themselves, concuried in tho decision of the first 
Court that Cbnuder Bliusan had not exocuted [5] any anumntt patro in favour 
of his wife. They also referred to an allegation made by Tarini that a verbal 
authority had been given to her by her husband some months before his death. 
In her written statement this had not been alleged, and no issue had been framed 
with regard to this point. Their finding was that neither a verbal, nor a 
‘written, authority to adopt had been given h Chunder Bhusan to his wife 
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--.-Sr’the owmantndum of appeal. _ . ... ^ 

Grmkanthorpe , Q.C., and Mr. i?. V. 3)oym, fo!r thtM 
argued thatthe High Court’s having disposed of the question, whether 'th&: 
poMett to adopt bad been in fact given by the husband to his wife in 1882,pn 
evidence, different, by reason of tbodocuraentary evidence admitted on the appeal, 
from that orf which the judgment of the first Court had proceeded, should be 
thus regarded. It should render inapplicable the usual non-interference with 
the decision on fact of two Courts in concurrence ; o,t which rule, the applica¬ 
tion was entirely within the discretion of this Committee not taking effect 
where reasonable doubt existed as to the correctness of that decision., [LORD 
Macnaghten referred to Iiam Lalv. Mehdi Husain (I. L. B., 17 Cal., 882 ; L. 
It., 17 I.A., 76)] . There were certain points in the evidence to which reference 
was made, tending to show that the judgments below could not be sustained. 
On the evidence taken altogether the right of the widow .to adopt under the 
mumati patro of 1832 should have been maintained. It was also contended 
that under Articles 91, 92 and 93 of Scbedulo II, Act XV of 1877, the suit to 
lave the anumati patro declared- to* be false was bai'red by time. 


Mr. H. M. Bompas, Q 0., Mr. J. D. Mayuc, and Mr. J. H. A. Branson, for 
the Bespondents, were Dot called upon. 

The judgment of their Lordships was delivered by 
Lord Morris. —The plaintiffs in this suit, who arc respondents in the 
appeal, tnake claim as reversionary heirs of Chunder Bhusan, who died in the 
year 1832. The defendants are his widow, who became his heir, and Hurri 
Bhusan Mukerji, whom the widow adopted in the year 1887. The substantial 
object of the suit is to dispute the adoption, on the ground that [6] no autho¬ 
rity to adopt was given by CJmnder Bhusan to his widow. The widow has 
died pending the appeal which is now prosecuted on behalf of Hurri Bhusan. 


Soon after her husband’s death the widow, or hor friends, for she was then 
a girl of 13, asserted the existence of a written power to adopt, and she has at 
intervals renewed the assertion. But the "instrument was never until the 
present suit produced in Court, though there .had been previous hostility and 
litigation between the widow and the reversionary heirs. No action was taken 
on it till the year 1884 when the widow adopted a boy. That boy died, 
and the present appellant was adopted four years afterwards. On these 
facts and on the oral evidence the Subordinate Judge decided that the 
instrument relied bn was not genuine, and that the widow had no authority to 
adopt. On appeal the High Court took the same view. 


It appears thatthe Subordinate Judge rejected certain documents produced 
from the Courts of the Magistrate and the Collector, which the defendants 
tendeved for the purpose of corroborating their oral evidence. The High Court 
admitted those documents. There was no dispute as to their construction ; 
the only question was how far they added to the weight of the defendant’s evi¬ 
dence, and the High Court thought they added very little. It is now contended 
that because the High Court had before it materials which the Subordinate 
Judge had not, tbe case ought not to be treated as one in which there are con¬ 
current decisions on facts. It would, however, be a strange thing if concurrent • 
decisions were to have a less conclusive effect where the evidence in tbe first 
Appellate Court has been added to entirely in the interest of the appellant than 
they would have if his evidence had remained untouched. Their Lordships, 
indeed, have heard nothing inducing them to think that they would come to 
any different conclusion if the facts wero all re-examined, but they are quite’ 



’ •. CPESDRA LAL MUKERJI &o. [1896J 24 Cal. t 

clear that tber^ i« no ground lor making the case an exception to the valuable 
rule against disturbance of concurrent decisions. 

The remaining question is whether the suit has been brought in proper 
’ time. The material dates are the first adoption in 1884, [73 the second adop¬ 
tion in 1887, and the commencement of the suit in 1888. 

The Subordinate Judge carefully discussed the plea of limitation and over¬ 
ruled it. The defendants appealed on this point among others, hut it can 
hardly have been pressed, for the learned Judges of the High Court do not 
notice it in their judgment, and they say that the only question before them is 
whether the widow had power to adopt. 

The Limitation Act of 1877 contains two Articles specifically relating to 
suits for attacking and supporting adoption, respectively. No. 118 enacts of 
a suit to obtain a declaration that an alleged adoption is invalid, that it shall 
be dismissed if brought after six years from the time when the alleged adoption 
becomes known to-the plaintiff'. This suit, therefore, even if it were affected 
by the adoption of 1884, would not be barred by Article 118. 

It is, however, argued that the principle of the Limitation Act is not to 
enable suits to be brought within certain periods, but to forbid them being 
brought after periods, each of which starts from some defined event, and that 
rnoro than one Article may apply to the same suit. So a plaintiff impugning an 
adoption may find himself impeded by other events, e.g., a legal proceeding 
protected by a shorter term of prescription. And iu this case it has been 
urged at the bar that there are two other Articles, oiz., 92 and 93, which 
compel the dismissal of the suit. 

By Article 92 a suit to declare the forgery of an instrument issued or 
registered must he dismissed if brought after three years from the time when 
the issue or registration becomes known to the plaintiff. Assuming, in the 
defendant’s favour, that this suit is one to declare forgery, is the instrument 
one of the kind indicated by the Article? It was not registered, but, as argued 
for the appellant, it was issued when the adoption of 1884 was effected with 
full publicity. Their Lordships think it sufficient to say on this point that in 
their opinion the word “ issued ” is intended to refer to the kinds of docu¬ 
ments to which people commodly apply that term in business; and that it 
has no application to an instrument such as a power to adopt. 

[ 8 ] By Article 93 a suit to declare the forgery of an instrument attempted 
to be enforced against the plaintiff must be dismissed if brought after three 
years from the date of the attempt. It is contended that the adoption of 1884 
was such an attempt. It is, however, as the Subordinate Judge points out, 
very difficult to say that an adoption followed by nothing more is in any sense 
an enforcement of tho power against other persons. Their Lordships are clear 
that it is not so within this Article. If it were, Article 118 would have no 
force in cases where the plaintiff impugns an adoption, on tho ground that the 
power alleged for it is not genuine. They hold that this case is described by 
Article 118 alone, and therefore the suit is brought in good time. 

They will humbly advise Her Majesty to dismiss the appeal and the 
appellant must pay the costs incurred in this appeal of the respondents who 
have appeared. 

Appeal dismissed. 

Solicitors for the Appellants: Messrs. Barrow d Rogers. 

Solicitors for the Respondent: Messrs. T. L. Wilson d Go. 

0. B. 
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PRIVY COUNCIL. 


jTAfl 11$/? and 15th May , 27th June, 1896. 

. Present : 

Lords IIohhouse, Macnaghten and Morris, Lord James of Hereford 

and Sir R. Couch. 


Greiion and others.Plaintiffs 

versus 

Lachrai Narain Augunvala and uthers..Defendants. 


[On appeal from the High Court at Calcutta.) 


Contract—Sale of goods— Brokcs’ bougfCt and sold notes—Special place of 
delivery “ to be mentioned hercnftei -Disclosure of principal - Assessment 
of damages—Contract Act (IX of 1872 1, sections 49, 

94, 281 — Damages. 

Bought and sold notes of Purneali indigo seed provided : “ The seed to bo delivered at 
any plnce in Bengal in March and April 1891.” It was added, ‘‘ the plaoe of delivery to be 
mentioned hereafter.” The buyer made mention of this on the '20th March 1891 in a letter 
to the broker for both parties. This letter,,specifying Howrah Railway station as the place, 
was forwarded to the vendor, who replied that he would deliver at his own godowns at Sulkca. 
This the buyer declined. The \eudor and’ the lun or each insisting that the pi.iee named by 
him was the proper one for delivery, the buyer refused to accept at the vendor’s godowns, or 
at any place other than Howrah station. [9] The vendor remained for a certain time ready 
and willing to deliver at his g< downs at Sulkca ; aucl the buyer not accepting delivery at 
that place, the veil dor declared the contract cancelled. The buyer then sued him for broach 
of the contract to deliver at the place mentioned by the buyer. On the question whether 
the vendor had discharged his liability by readiness and willingness to deliver at his own 
godowns at Sulkca,— 

Held, that the choice of place given originally by the contract to the buyer, subject only 
to the express eon tract that it must be in Bengal, and Ijp the implied one that it must bo 
reasonable, had not been converted, by the words about “mention " thereafter, into a deferred 
question to be settled by a subsequent agreement. The buyer, according to the contract 
already subsisting, had the right to fix the place. Thore was a special promise iu the con¬ 
tract as to the delivery, and to complete its terms nothing more was required than a mention 
by the buyer of a reasonable place within Bengal. This had been made by him. The 
contract therefore did not fall within section 94 of the Indian Contract Act (IX of 1872) 
dealing with cases where there has been no special promise as to delivery, and fixing the 
place of production as the place for delivery ; but rather resembled what was contemplated, 
in soction 49*. -And the buyer was entitled to damages on the contract. 


Place for performance of 
engagement where no appli¬ 
cation to he made and no 
place fixed. 


* ( Sec. 49 :—When a promise is to be performed without 
application by the promisee, and no place is fixed for the perfor¬ 
mance of it, it is the duty of the promisor to apply to the 
promisee to appoint a reasonable place for tho performance qf 
the promise, and to perform it at such place.] 
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Appeal from a decree (3rd March 1893) of the High Court, .reversing a 
decree (8th August 1892) of the High Court in its original jurisdiction, and 
dismissing the suit with costs. 

This suit was brought on the 27th May 1891 for Rs. 13,000 damages for 
a breach of contract entered into by the defendants, through Messrs. Robert 
Thomas & Co., brokers for both parties, with the plaintiff, Henry Nicholas 
Grenon, on the 27th October 1890, for the delivery, during Mavfch and April 
1891, of 2,000 maunds of Purneah indigo seed at Rs. 8-8 a inaund. 

The principal question raised on this appeal related to the place of deli¬ 
very; the plaintiffs having required delivery at the Howrah Railway station, 
and the defendants having declined to give delivery there, but having been 
ready and willing to deliver at their own godowns at Sulkea. 

The facts on which that question turned, with the bought and sold 
notes and subsequent letters between the parties, are stated in their 
Lordships’ judgment. 

The plaint having stated a variation of the contract by the buyer agreeing 
with the seller to accept the whole amount^ of seed on the 30th April, averred 
that the buyer also intimated to the seller that he was willing, if by “ their 
godowns ” the sellers [10] meant their godowns at Pertabgunj, to take deli¬ 
very in Purneah, provided that the*Railway charges to Howrah should he 
deducted from the contract price. But if the defendants meant otherwise, then 
the plaintiff signified his adherence to his former notice, and must require 
delivery at the Howrah Station. By the defendants not delivering at the 
latter place, the plaintiff was put to loss, which he estimated at Rs. 13,000. 

The dofendauts by their written answer alleged that Grenon as the 
principal was for the first time disclosed to them on the 21st March 1891, and 
that they had declined to recognize him as the principal, but had expressed 
their willingness to give delivery to Messrs. Thomas & Co., the broker, from 
their godowns at Sulkea. They further alleged that both the broker, and 
Grenon at one time, had agreed to the latter being the place. 

The record did not show that any issues had been formally recorded as 
fixed by the Court, hut the main questions raised at the first hearing were 
these : Whether the defendants did enter into a contract with the plaintiff 
for delivery of the seed, and whether they had not discharged themselves by 
being prepared on the 30th April to give delivery to the plaintiff at their 
Sulkea godowns. 

It appearing at the hearing that Grenon had been buying the seed to 
supply a Calcutta firm of Sewdial Hurjmull, the partners in Lite latter were 
joined as co-plaintiffs with him. The Judge in the original jurisdiction (Bill, 
J.) first disposed of an objection taken by the defendants in reference to 
section 231, Indian Contract Act, 1873, as follows : — 

“ The defendants place reliance on section 231, assorting tho right to repudiate the 
undisclosed principal at any time before completion of the contract ; and that as the time 
for fulfilment did not arrive till the 30th April, they contend that they had up to that date 
to repudiate him. It appears to mo that to place such a construction on that section would 
lead to very grave inconvenience and perhaps injustice, and I do not think that 1 ought to 
place such a construction upon it. It is a question whether tho second clause of that sec- 
tion must uot be taken as relating to the. circumstance to which the earlier clause relates, 
that is to say ‘ where a person making contract neither knows, nor has reason to suspect, that 
the person he is contracting with is an agent, ’ and it was argued that the defendants could 
nqt bring themselves within that, because in the contract itself Messrs. Thomas & Co. 
expressly contract on behalf of their principals, and it is further contended that it was not open 
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«£lij to the defendants after the oontraet was concluded to repudiate tho principal as soon as 
he’was disclosed The question is a somewhat difficult one, and one which Ido not wish 
to decide unless it is necessary , but it seems to mi that looking at the section and assuming 
that the defendants might hare availed themreives of the provisions of tho second clause 
that under the circumst mces they deprived thunstlves of tht right to do so long before the 
time ai lived *. 


The ne\t question upon which decision was given was wlicfchoi or not 
Grenon had assenfol to taking delivery it Hie Sulkei godowns The judgment, 
a% to this question of fact, set foitli s owe letteis between the bioket and 
Gienon, nnS thomntonilpdib, loi the purpose s of this tepoib, w as as f< Hows — 


Thin ippr irs to hivt b on sonu v igucmss is .o the turn ilownh is it appears to 
be luge enough to include Sitlkc i md it inn 1 m th it (mi n in c snvoyod to Thomas the im 
pnssion in mentioumg Howrah tint Iil 111 cml ti include Sulhe i But had 1 to dtteumne 
between tho two I c m(< stLvl illhsngh I should ficl souit liihcoJly tho tendency of my 
opinion having ngaid to («r< non s persist ut is to H w • ' would he in favoui of the 

view thit ho lud not given his assent t i th lit tun ind thit Thomai wis mistaken , ind 

this is confirmod bv whit ti uispir d ift iw iris lli f ill iwing day Ihomis A Co wrote to 
(»renon enclosin’ id h i\ ord r in his tv >ui foi thi sad md mfi munghiin thit dthveiv 
was to bu laki n by him hom lies II r giiswns ml isking lor the cheque which Grenon 
hid on the preynus d ty ixpitssid h s y llingmss to i ly btfoi deliury Sunultine msly 
with that lettu 1 homis A, C iK wr t tith <1 f nlint isl ng them t > give delivers to 
t«ieuon at thi n Bull 11 golmviis md st itmg tbit (*ri n n h ia lgri cd to deposit hiseheque 
with them foi the a nount ii I he st d but mum hit lv on re< upt l\ (irtnon on the doth 

April of the letter ts him hi wnt In k to th m is A Ct — 

( ilcutti 10th Apul 1891 

Di ah Sirs 

1 bog to tetuin heir with vourd livery nd r n M -.is Mud ml ill Gobindi im for 
the 2 000 inmnds I’unuil iniligo seed b ught by ini fi m [12] them und< i your contrict 
No 27 dited 27th Oct ibi i IS JO i it suites th it th eid i.t b dc limed to me from their 
Suikoi godowns This s not iu t rm of the ntrut nor is it iceordmg to my express 
lequest for ddiverv a the II iwrvh stition mil till insist up m t iking delivery < f tho sood 
it the Howrih stiti m and nowh i else md i* t v i i d is so re idv foi d Inny I shall br 
glad to ox mum it indtheii hind y >u i b qu fei th viluc of thi sime in idcr to my 
taking delivery if the seed be all right 


Ufcei commontn„ on the impiobnlnhty ot (iienon s bavin*, on the da\ 
before writing this, as-ented to dUn *iv being mule at the Sulkea ,odo\vns, 
and no allusion to the misundeistanding being undo atteiwaids the judgment 
set foith other conespoudonce including the bioku s wutten toquest which 
oouoludod u that the defendmts \ould, undu the trims ot the contract of 
the 27th October 1890, give delivei\ at the Howrah stition, and not at the 
Sulkea godowu Vnd tho Judge concluded m the following woids —- 

‘ The defendants diuinr to give dclivcn it Howi th and delivery not having been takin 
fiom Sulket they write the ne\t day lcpudiatmg thi contract 

* The Indian Gontr tet Act IK of H72 sccti m 2Ji o lai ts ‘ If in igent makos a contract 
with t pi rson who nutbf j know nor has re tson to suspi ct that he is in igent, his princi 
piln , rcquiro«the performince of the conti tet , but the other lontricting party has as . 
agui ~,t th pimciptl the same rights is he would hiw hid as ignnst the agent, if the agent 
nil lion pm oipil 

li th prim ipal discloses himsi If bt foie tho contract is complied the other contract¬ 
ing j ul m iv ri f us j to fulfil the contract if he cm show th it if ho had known who waa 
tht pi ip 1 m thi contrict or if he had known that tho agent was not a principal, ha 
would n i kiv onttrcl into the contract ” 
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‘‘ rhe conclusion at which I hwi irmod is that (union did »it mthmwe I bum is A 
to toalterthc.plaieof deitveiv ind therefme L think that though thos thought thc\ 
w ero so authorised, thes eru'eded thou luthnnt) by suing Ik hwl igie eel to the iltmtiori 
1 also think that the alteration not hnuig b eu mtJei with his authority ho is not bound t % 
•t and ho is entitled to ask the defend uits for < implt tiou of ilu conli ict it the pi tt < n nn H 
llowrih station which he hid select'd loi delixm Hu proexls *m ml t diliuud ml 
the ordiu in consequence must fellow I he eh lend nits must [>e\ i > tlu pi nut Jl the dun gi 
ordinalih issi stable under such uicuiust met s 

The question then umunswhit m tlu dunigcstn which Llie l fmelmts m lnlli 
The contrict rite w is Rs fiSnmamid hut I think tin wh le Unlcnei if Uil ivnlnuc 
she ws t hit us time went on Puuu ih i d I inn m m nul moii difti i It t elt in mil 
dining thb time up to Ain then wilt »d\ ns t i tl> loiiin elite C mi i tshu 1 in 
put in foi de hn lies in Mi\ Ihtrt u Iw liin m I >th twin h w i nmel uti n 
Vpnl the die ru the tth md the otlm m the 10th 11 1 fii t fei dcli\ n n 11 u t i ih 
10th Mn next the set odd for de liven lei it ih 10th Mn IJu i m f r sied if tlu same 
quiliH ind descriptnh is that in suit Hi i m unite tlu { inui is 1{ I t pi i mmi el 

lhituudei the littet is 12 8 mil th u is \ deiui t h w tin' it tlu l f tpul i it 
wen running fmm J2 to ' J S 

Const (mentis l thnil l shill n t I < t wr ug it I h ltl tint th el [13] a Ih 
tune this contiut should hue Ini c mile ltd mini it It i> i i mill I i ] I 
this ilc tripliou • 

11k pi untiff tlincle r ismtitlilte idmn n tint 1 i i 

Fiona thin judf,tnent mil dee ite the defendants ippialtxl ilmost mtiuh 
upon the contention tint tliex weie pistihed in odeiing delum it Sul) t i mel 
not it llovuah st it ton 

The piimliflsfiled i niemoi ineluni ol tioss jhjections on the' lniinel tint 
the hist Court should It i\e illoweel d im ie,es it i lu n hei i ite 

The Vppell ilo Cnu> t (Pi tHiltAM C I , Now is 1 , tn l O Kim \n J ' 
eonsidoted uiatnlx one question t i» w lieChei the pi unfit! vv is entitle d to insist 
on the becd heuifi delneted it 1 lies IIowi ill station whit li inwihtel th question 
whethei he was entitled to insist on its bein„ eh It\e»ii<1 it m\ jlur in J>e»iif,il 
which he nn^lit select feu its dohveix 

Vs to th s the Vppellife Cciuit inclinod to the opinion th it wen* it not im 
the final woids of the bought md sold notes the. plate ot debiti\ f< be 
mentioned heienftei the const met ion contended foi In the pi imtitfs md 
adopted b\ the hist Cornfc >\ null h uc been comet Hut tint the effect tt 
the addition of those woids wis to show th it tht mtentmn of the pufie s w is 
that the place of dclneti should he it ft t i fuitliPi nient mil its no suili 

luither agieement w ta evet limed it noeontiaet lnd tome into existenee 
it all but onl\ an rgieemeut* is t ’ pine to be rut ltd rut it the it bet ft mus 
of the conli ict should exentualh be in vnged 

Hut the \ ppel late Com t el eel moil to lest its decision u i Hi it s iound as it 
Ii id not been so contended In the ippellmts \nd the moment concluded 
in these words 

“ Vssuming tint the w t Is d . pi w leintiict il is i lihuLtosell 2 000 nuiiuds ot 
seed withm M irch mel April it ipn with mt me pr m i u whiivci \stneUlivei\ md 
the question is wh it obligation 1 1 dflixei dots sueh i entrut unp si up< n tlu seller? 
Sir G h t am for the bujer srgues that the rise is within th preuisi lisef section t9of the 
Indian Contract Vet re id with thi illustr itum" hut this wc do m t think cm lie tlu e wo as 

* The Conti ut Ait IX tf 1872 section 49 is is f< Hows When i pi muse is to be per 
formed without ipplication l v the piomisce ind no plue is fixed for the per foi nunc e of ,t, 
it is the dut\ of the promisoi tc applv ti thi prtmistc It ippoint i n i onible ulate foi the 
perform me e of the promise and to potform it that pint 
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fl<] if Jill the provisiouB. as to delivery are taken out of this contract, tbore is no express 
agreement to deliver at all, and the case is one to which section 49 does not apply, hut is 
the ordinary case of a sale of goods without any special pioinise as to delivery, such as is 
contemplated by section 94* and in sneh a case tho seller is not under any obligation to 
send the goods to the buyer or to any place at which he may require them. Itven then, if 
there wrfs any banding contract at all. we think that tho defendants were not bound to send 
the seed to Howrah station, and that by refusing to do so they have not broken their con¬ 
tract. The appeal will be decreed, and the suit dismissed with costs.” 


Mr. A. Cohen, Q. C., and Mr. J. D. Mayne, for the appellant, argued that 
the judgment of the Appellate High Court was erroneous, and should be reversed. 
The judgment of the first Court was correct as to the construction of 
tho contract, and should be maintained ; but should be amended by a larger 
amount of damages being awarded to tho appellants. On the true construction 
of the contract, evidenced by the bought and sold notes, -the plaintiff Grenon 
had the right to fix a reasonable place in Bengal for the delivery of the seed. 
The words, “tho place of delivery to he mentioned hereafter,” meant that the 
place was to be mentioned by Grenon, who, by his letter of the 20th March 
1891 to the broker (which the 'latter forwarded to the vendors) had the right 
to mention tho place, and he exercised his right by so doing, and the 
defendants were thereupon bound to deliver at the place fixed by him—the 
Howrah Railway station. Thov.cv was a mistaken one that the words relat¬ 
ing to “mention hereafter” got rid of t out of the contract, the previous agreement 
that the seed should be delivered at some place in Bengal, meaning some rea¬ 
sonable place: and it was a mistake to assume that the reference to a deferred 
mention of the place left tho contract without any express provision as to 
delivery. Nor was the judgment correct in assuming that the sale being of 
goods without any special promise for delivery, the place of delivery had been left 
open to he the subject of a future agreement between the parties, which never 
took place ; and the judgment was in’eorrect that the case was within the con- 
[13] temptation of section 91 of tho Indian Contract Act. It could not he 
said that there was no special promise as to delivery, hut the case seemed to 
fall under section 49. 

Mr. Lav son Walton, Q.G., and Mr. J. II. A. Branson, lor the respondents, 
contended that the appellants were not entitled, by the contract of the 27th. 
October 1890, to require the respondents to deliver the seed at any place other 
than the one where they had been ready and willing so to do, viz., at their 
own godowns at Sulkea. The respondents, on the other hand, were entitled to 
repudiate the contract at the time when they did so, and were then no longer 
hound by it. The contract between the parties ^vas susceptible of any one of 
three views, each tending to support the defence that the respondents having 
been ready and willing to deliver at their own godowns at Sulkea on the 30th 
April 1891 were exonerated from liability. The first view was that tho defend¬ 
ants undertaking to deliver anywhere, over so large an extent of country as 
Bengal, would be inconsistent with their not having had in prospect the enter¬ 
ing into a subsequent arrangement to determine a place of delivery with better 
defined limits. From the second point of view, as the first clause meant 
delivery anywhere in Bengal, the second clause was required to give definite 
effect by the naming a place agreed upon. For a further agreement there 
was occasion, which would not be satisfied by a mere indication on the part of 

* Section 94 is as follows : ” In the absence of any special promise as to delivery, goods 
wold are to Iks delivered at the place at which they are at the time of the sale, and goods con¬ 
tracted to be sold-are to be delivered at the place at which they are at the time of the contract 
for sale, or, if not then in existence, at the place at which they are produced,” 
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the buyer at his choice alone. Without then the agreement, which never was 
arrived at, the contract remained incomplete. A third way of giving practical 
effect to the contract might have been to regard the action of the broker as 
within the authority given to him. It was submitted that the appellants were 
bound by tbe act of their agents in agreeing that the seed should be delivered 
at the respondents’ Sulkea godowns,—the place which the agents at one time 
appointed for the delivery. The judgment of the High Court, on the dismissal 
of the suit, was supported by the Indian law. 

Mr. J. D. Mayne, in reply, argued that section 42 of the Indian Contract 
Act supported the appellants’ case. 

On.a subsequent day, June 27th, their Lordships’ judgment was delivered by 

Lord Hobhoose.-— The acliou which gives rise to this appeal [16] is 
founded on a contract made through Thomas & Co. as brokers for both parties. 
It is in the usual form of bought and sold notes, dated 27th October 1890. 
The sold note addressed to the vondors, who are defendants, is as follows:— 

“ Now Marl, Calcutta, 

‘ Lear Sirs, "27th October 18‘JO. 

Wo ha\e this day sold by your order and lor your account, to our principals, 2 000 
(two thousand) maunds of good fresh and clean new Purueah indigo seed to tie of the growth 
of season lSiKMIl at Rs. 8-H (eight- rupoes eight annas) per maund. 

The seed to be delivered at any place in Bengal in March and April 18111, and to be paid 
for by draft at K0 days date from dale of delivery^ 

The seed to be packed in good strong bags anl eieli big t> contain two miunds only." 

The place of delivery to bo mentioned hereafter. 

Terms and conditions as above. 

Brokerage 2A per cent. 

Wc are, 

Dear Sirs, 

< Your obedient servants, 

J. THOMAS'* GO., 

Brokers. 

To Babin,- Muckon Lull. tiobuulrain." 

The huughb note is in-exact correspondence. There has been dispute 
whether the defendants ever reeogni/ied the plaintiff Gi-onou, who was sole 
plaintiff in the first instance, as the principal interested in the contract. That 
matter was decided against the defendants hv Mr. Justice lllBIi, who presided 
at the trial, and it is not raised in this appeal. 

The dispute which did arise and still exists between the parties reiaBw i,o 
the place of delivery. Ultimately it came to a question between two place-, 
the plaintiff insisting on delivery at the Howrah Railway station, and the 
defendants refusing to deliver except at their own godowns at Sulkea. After 
much discussion through the brokers, the defendants wrote to them on 1st May 
1891 as follows — 

“ Dear Sirs, 

Contract No, 27, dated 27lh October 1SU0. 

We waited all day yesterday to give delivery of the indigo seed sold to von from our 
Sulkea godowns, but as\ou failed to tako delivery, we consider the contract atari end 
and cancel led. ” 

[17] Upon that the action was brought. The defendants contended that 
in the course of the correspondence the plaintiff had bound himself to accept 
their godowns at Sulkea as the place of delivery. After a careful examination 
of the evidence, Mr. Justice Hill decided that point also against the defen¬ 
dants. They have renewed their contention here, but without persuading their 
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Hgy^^W io. ’ iok , think it necessary to say. anything mbrefchan tH*t 
^^'’^i^el : y J '<jd»ottr'with Mr, Justice HIDE on this point ,V ' ■ 

ffPlfh'IPhaft leads to the question principally discussed at the Bat, faoW th# eon«; 
^IrAct is to be construed with reference to the place of delivery. The plaiptuf; 
? eohten<Js that the place is to be some reasonable place mentioned by himself. 
The defendants contend, first, that the place was left over for future agree- 
ment; so that there is no concluded bargain until the parties have come to 
that agreement. Failing that argument they contend, secondly, that the 
seller can discharge his liability under the bargain^by delivering, or offering 
bo deliver, the goods at any reasonable place within the specified limits. 

The former of these arguments was considered fully by the learned Chief 
Justice, who expressed an opinion in favour of its soundness, but did not decide 
the case on that ground, because the defendants’ Counsel had not argued it. 
lie held, indeed, that if the contract had contained only the first sentence 
relating to delivery, it would he very difficult to sny that the seller had not 
contracted to deliver at any place in Bengal which the buyer might select. 
But ho thought that the second sentence modified the meaning of the first; 
otherwise it would have no effect. ‘The only way of making it effective is, the 
Chief Justice savs, to construe it as moaning that the parties are to agree on 
the place. That conclusion has been ably, supported here at the Bar. 

Their Lordships'agree that the first sentence relating to delivery gives the 
choice of place to the buyer, subject only to the expressed condition that it 
must he in Bengal, and to the implied one that it must he reasonable. But 
they cannot see how the choice which is given by the words “ to bo at any 
place" is taken away, or converted into a deferred agreement, by the statement 
that the place is “ to be mentioned hereafter." That is avery unsuitable expres¬ 
sion by which to reserve a point for [18] subsequent agreement. It would be 
quite simple to say “ to be agreed on hereafter,’’ if that were meant. But it 
is only "to be mentioned," and the'obvious meaning of that torm is that the 
place is to be mentioned by the party who, according to the former part of the 
agreement, had the right of mentioning it. 


lb is true that with such a meaning the sentence in question adds nothing 
of value to the document; it merely takes notice that some place of delivery 
is to he mentioned more definite than the very wide area of Bengal. The addition 
is natural enough, and though it may bo legally superfluous, such superfluities 
are not unknown in agreements. The principle of giving a meaning to all 
expressions is a sound one, bul it does not justify the impoibation of a moaning 
which the expression does not of itcelf suggest, for which another expression 
equally short and simple would more readily he used, and which materially 
affects the rights of the parties. • 


The learned Chief - r uslice considers that the contract should bo read as if 
all the provisions for delivery were taken out of it. Then, he says, it would 
fall within section 94 of the Indian Contract Act, which deals with contracts 
where there is no special promise as to delivery; and which in the circumstances 
of this case would prescribe that the seed should be delivered where it is 
produced. But under any construction of the final sentence it contains a special 
promise as to delivery, and a delivery bounded by area, though it is true that 
the area is so large as to require further delimitation. Moreover, the contract , 
is not to deliver at some place to be chosen or assented to by the seller, but at 
any place, without restriction, except the area of Bengal. It requires nothing 
more for coraplet'pn than a mention of the place, and so far from falling within 
section 94, seems rather to resemble the contracts contemplated in section 49, 
where the promises has not to make any application for performance, but no 
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place is fixed* le ioSe caaes not only Has the promisee the right of naming 
the place, but there is thrown on the promisor the doty.of applying to tfh.e 
promises to appoint areAsonable place. 

Mr. Justioe HlLfa did not enter into any discussion of arguments [19] such 
as these. He simply stated his opinion that the plaintiff was entitled, by the 
terms of the contract to ask the defendants for its performance at the place 
selected by him,. viz., Howrah station. For the reasons above assigned, their 
Lordships have to express their agreement with him, and their dissent from 
the opposite view of the High Court. 

There is a further question as to the amount of damages. That depends 
upon the price of indigo seed at the time when the contract should have been 
performed. Mr. Justice Hill estimated tho price at Rs. 12 per maund. His 
estimate vests partly on oral evidence, and partly upon two contracts made by 
Thomas & Co. for the sale of indigo seed ; one on 4th April and the other on 
30th April 1891. He says that the rate under the earlier contract is Rs. 13 
per maund, which is the case; and that the rate under tho latter is Rs. 12-8. 
As regards this latter contract, the learned Judge seems to have been misled by 
the circumstance that the same document contains a contract for the sale of 
JShirkarbhooui seed at Rs. 12-8. The price of the Purneah seed is Rs. 10. 

The learned Judge says that there is evidence to show that at the end of 
April rates were running from Rs. 12 to Its. 13-8. In fact, the evidence shows 
that the Calcutta rates were higher, the lower rates mentioned by the learned 
Judge appear to he those at Portabgunge, the principal mart in Purneah ; and 
something substantial (the plaintiff puts it as high as Rs. 2, but at least 8 
annas) has to be added for freight to Howrah, and other expenses. Hie only 
evidence to the contrary is that of Balaram, one of the defendant a farm who 
savs that at the end of April they sold this seed in Calcutta at Rs. 6, and 
before that at Rs. 5-H. If this were true, it is incredible that the defendants 
should not gladly have taken tho seed to Howrah for tho contract prico of 


Rs. 8-8. , . , . , ,, 

Their Lordships do not go very minutely into this question because the 

Plaintiffs’ Counsel do not ask for an enhancement of damages on a higher basis 
than Rs. L3 per maund, and thev have fully proved their case for as much 

as that. 

jj v Mr Justice Hill'S decree additional plaintiffs, now represented by the 
appellants Juggun Nath and Ramjee Dass, were [20] placedI on the record, 
and the defendants wore ordered to pay to the plaintiffs Rs. 7,000 with 
interest and costs of suit. The High Court decree simp v dismissed the suit 
with costs in both Courts. The proper course now will be to discharge the 
decree of the High Court; to tinier the defendants to pay tho costs oi appeal 
in that Court; to vary the decroo of the first Couit by substituting the sum of 
Rs 9 000 for Rs. 7,000; and in other respects to affirm that detuee. Lben 
-Lordships wdl humbly advise Her Majesty in accordance with tins opinion. 
The respondents must pay the eosts of this appeal. 


Solicitors for the Appellants: Messrs. Wrent-H mrc d! Swinhoc. 

Splicifcor for the Respondents : Mr. J. F. Watkins . 

Q. B. 


NOTES. 

-(The rule;a6 regards the measure ol damages was applied in (1914) 20 C. Si. J., 133.J 
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' bATVSBS CHCllPBB SJRCAfc &0. t). 

(24 Gal 20 3 

APPELLATE CIVIL 


The Lbth June, lt>% 

Pulslmj 

Mu Jusiicl Ghose AM) Mu lrsmt Goruo.n 


Satyosh Cliundei Sirou and motnoi, minoi, by his motliei 
M it ingini Dobi Lelmdunts 

l( SIlS 

Dliunpul Sm^li Pluntilf . 


1 nisi Suhsajiu ill nnthn auunnuit i > id,air nut—VauaLton 
of him Tiansfn of Hit pi 1 tit [<l (IV of V jS<^), su turn 
l<)7 Undiuct h t U of IS? >), si turn bJ—liti/istiat/on 
\ct kIU of Is,}) suJh iis l, and IS 

In the m u 1 S 7 ‘J th pU ntiif gi u t d it is f 111 1 mi I iml 1 1 thi f tLhu of tin tlcfcu 

dinti In "Mia lSS't hi igi nlm wilting t > ill >w the d ft ml ml 111 il> it< mint )f uni to 

thoixLiut (»l Rs 100 i>(i minim. This igi in il w is n a n’gistiiul but w is sUtid 111 th 

p]mil iu ipuii uss lit lit mgtil b\ iht pliiutiil lit subs jut nth im ught t ml iginist 

iht ili ft ml 1 nts l 1 tht in iv. t\ tf li mint iinjunt 1 iht uignul rent 

Hihl lb il thi ctifnuluils mid ul\ uthi igiwmmt md tint section )2 of the 
Luditui VcI (U 1 1 H 7 J)didmt ippl\ l it 

Held ilsn tbit the 'gr uimil ill 1 n 1 pi 1 Oi is 1 I< 1 but was nioulv 1 \ (nation of 
tin least md th it th ufoie n gisti ition \n until is ir\ 

thld tlurefoic wiyiuq thi 1 id 1 t Oil l> tri l fudge Jut the dun f u the entnr 
unount >f tht origin il n nl mu t In 1 1 1 ul 1 J i la it 111 idt f >1 tne unount of 1 ent due 
at tlie nduit 1 nti 

[21] Thi pi jutitf sued the d< tend infs foi tint due utuloi a puliii lease 
executed m the \en 1S79, at the 1 itu of Rs L/iOl pei annum The defen¬ 
dants ploided that in M i\ lbS'J tin pliintilt hid xgieod in wtitiug to 1 educe 
then lent to Rs 1,401 pti uviuin md that he had hnnscll totalled to this 
agioement in lus plaint 111 a pi<\ious suit The jilxmtitf’s ease, as to this 
agieement was tint the dotondxnts piociued it*fiora him b\ fnud ind mis- 
lepiebentation, and that it was m opu itive by leison of the fact that it was 
nevet legistoied The owe. Couit found agnnst the plxmtiff on the quostion 
ol fraud, but bold that tne agioement loqunod legislation m oidei to become 
operative, and the District Jud„o thoretoie made i deciee m (avoui ot the 
plaintiff foi the whole amount claimed by him 

The defendants appealed 

Di Hash Behan (rhose ind Bxba Karima Smdhu Mnkem for the 
appellants.—The defendants aie entitled to rely on the wntton agreement bv’ 
the plaintiff to accept a reduced lent Ft does not constitute a new lexse , it ts 
moteh 1 * lniho by tho landlcud, of put of the rent payable under the lease 

* Appeal ltonn Origin il Dam No Ml of 18J1 igimst tht th crcr of J Whitmore, Esq , 
Dislru f JuJg» of Bmbhoom, dated the 18th of August IH94 
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fatONFUX, SINGH [1896] I.L.ft. 94 Cal. 22 

At the time the lease was granted, namely in 1879, no lease was required to 
be in writing; although, if a lease was written, it had to be registered. The 
lower Court should not have held registration of tins agreement to be essential, 
but should have allowed the defendants to rely on the plaintiff’s admission of 
the agreement without producing it, as was done by the High Court of Madras; 
Chedambaram Chetty v. Karunalyavalangapuly Taver (3 Mad.,'H. C., 342). 
The agreement having been admitted by the plaintiff in his former plaint, 
effect should be given to it; Dinoimth Mookerjee v. Dc.bnalh Mullick- (14 W. 
K., 429); and that without requiring the defendants to produce it, for the 
agreement is properly admissible in evidence; Burjorji Cnrsetji Panthaki v. 
Muncherii Kuverji (1. L. R., 5 Bom., 143). Again, section 92 of the Evidence 
Act does not affect the case. Wo are not seeking to vary the terms of a 
written agreement by an oral agreement, and that is all that section 92 deals 
with ; but we are relying on the plaintiff’s own statement. He admits all that 
we have to prove; ajnd therefore the agreement is admissible under section (55 
of the Evidence Act. Since this agreement contained [223 a portion only of 
the terms upon which the new lease or settlement was to he granted, it was 
neither a lease nor an agreement for a lease within (ho meaning of the 
Registration Act, and consequently was admissible in evidence without having 
been registered, Luchmixmr Singh \\ Dakho (f. L. R., 7 Cal., 708). ICltlOSl-:, 
J. —Section 92 of the Evidence Act alone is no answer to your case. But how 
if it is read with section 107 of the Transfer of Property Act?) Still it does 
not affect the case. The agreement to reduce the rent does not amount to the 
creation of a new lease, nor to a surrender, by operation of law, of the old one. 
It is simply a release of poition of the rent; and rent is not land or an interest 
in land. 

Babu Srinatli. Das? (with him Babu Sanuia Churn Milter and Bahu 
Pramatlianalh Sen) for the respondent. - It is true the plaintiff' agreed to 
reduce the rent; hut he is not hound for all "time ; he is at liberty to change his 
mind. The quostion is, whether he had by any act of his legally bound himself 
to this reduction. His ease is that, if the agreement is binding, it creates a 
new lease, which, being made after the Transfer of Property Act came into 
force, must be registered. He sues on the old contract, and must do so : lie 
cannot sue on the new agreement, because it i* not registered. The original 
contract has not been rescinded ; all that the plaintiff has done is to accept a 
lower rent for a time as a favour to the defendants. 

Dr. Bash Behan Chose in reply. 

The judgment of the Court (Ghose and Gordon, JJ.) was as follows. 

This appeal arises out of a suit for rent. It appears that the defendants 
father obtained a jmlni lease fo>m the plaintiff, on the 26th Assin 128G at a 
jama of Rs. 1,501. The plaintiff, however, states in his plaint that subse¬ 
quently the defendants, upon a false representation that the gross rental of the 
property had decreased, obtained a letter Irom him. the plaintiff, reducing the 
jama by Rs. 100 a year, on the 18th Jeyt 1296, corresponding to tiio 31st May 
1889; but that they did not execute a fresh kalmliyat agreeing to pay the 
reduced jama. The plaintiff adds that, the said letter, granting an abatement of 
the jama, was obtained by fraud and [23] without any consideration ; and that, 
being an unregistered document, it is inoperative according to law. He accord¬ 
ingly claims rent from 1297 to 1300, at the full rate, namely Rs. 1,501, plus 
cesses, etc. 

The defence of the defendants is that the ahatement of rent by Rs. 100 a 
year was not obtained by any misrepresentation of facts; but that there \Vere 
good grounds for such abatement being allowed, and that the letter of the IBth 
Jeyt 1296 did not in law require registration. 
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SI Cal. 21 satyesh ooraraai &c. v. dhunpui. sing» {Uwt>j 

: 

Court below has held that the 
Nsobetituted contract, and that it required 

*?»ot registered, it is not operative in law. — , ., 

given the plaintiff a decree at tlvo full rate of Rs. 1,601 a year from a certain 
point of time mentioned in his judgment, the time when he has held the defen¬ 
dants had notice that the plaintiff meant to adhere to the original rate of rent 
as contained in the putni pottah of 1286. 

Against this decree the defendants have appealed to this Court. 

It appears to us that if the fact of the abatement was a matter in issue 
between the parties, and the success of the case sot up by the defendants 
depended upon the production and proof of the lotter of the 18th Jeyt 1296, 1 
then no doubt the question whether it required registration would arise ; but 
it seems to ho clear that there was no such issue between the parties in the 
Court below. That an abatement was actual I \ made in the jama, and the 
letter in question givon, the plaintiff admits m the plaint; and we find upon a 
reference to his plaint in a previous suit between the parties, bearing date the 
13th (September IH90, that ho admitted there also in distinct terms that lie had 
granted an abatement of rent to tho defendants, to the extent of Rs. 100 a 
year, from the year 1296, and that from that year the defendants were bound 
to pay to tho plaintiff rent at idle rate of Ks. 1,401 a year. Indeed, the fact of 
the abatement having been allowed to the defendants was conceded on all 
hands; and it was nob therefore essential for the success of the defendants’ case 
that they should have produced the' lettor granting the abatement and to have 
proved the samo. No doubt, if this letter was all the evidence in support of 
the position, that abatement to the extent of Its. 100 [24] a year had been 
allowed by the plaintiff, thou no doubt the defendants could not slicceed in 
their defence unless tliev pi educed and proved tho letter itself, and then no 
doubt also the question of registration would be important. But that is not 
the case here. 

Tho plain tiff, as lias a 1 read v boon mentioned, sought to avoid tho offect 
of the abatement that he had illowid h\ alleging that it. had been obtained by 
the defendants by moans of fraud and upon misrepresentation of facts, and that 
it was without any consuieiation. Both those points were found against the 
plaintiff by the Court below and no contention has been raised before us on 
that score by the learned vakil lot the respondent; and we think, we may 
therefore take it that theie was no misrepresentation at all on the part of the 
defendants when they obtained the abatement of rent, and that there was good 
and valid consideration lor such abatement Tbeloarnod vakil fo.- the respond¬ 
ent has, however, refeired us to section 92 of the Evidence Act, and to sec¬ 
tion 107 1 of the Tiansfor of Proper!\ Act, and bas contended that the original 
lease of the yeai 1286 could not he varied In any oral agreoment, and that the 
agreement on the pait of the phuntitf to allow an abatement of rent must bo 
regarded as uloasowiihin the meaning of section 105 of the Transier of Pro¬ 
perty Act, and. as such, wquur’g to he redueod to writing and to be registeied. 

With regard to the contention based upon section 92 of the Evidence Act, 
all that we need say is, that the defendants do not in this case seek to prove any 
oral agreement between the paities. The agreement that had heon come to is 
admitted by the plaintifl himsell, and, therefore, it seems to be obvious that 
section 92 of the Evidence Act does not opei ate as a bar to the plea raised by the , 
defendants. t _____ 

# [Sfc 107 —A lease of immoveable property from year to year, or for anvterm exceeding 
Leases bow liinde oue ^ ear ’ or '‘‘serving a yearlv rent, can he made only by a 

" registered instrument. 

All other teases of immoveable property mav be made either by an instrument or by oral 
agreement.] • 


letter in question ? f 

registration; and that. iwMfase it 
The District Judge has woordiMly ?! 
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b# * e 8 upon section 107 of the Transfer 
-tow that it has no application to the present 
allowing the abatement does not operate as a lease. 
Nodbnbt ii purports to vary to some extent one of the terms of the lease; but 

is fel{* ■ s 866ms to us, tiiQrsforG, thfit it was not absolutely necessary that 

,the agreembht should have been reduced to writing or registered. * 

”i [96j The view that we adopt in this case finds support from'the several 
cates referred to us in the course of the argument, namely, the cases of Burjorji 
Kuraetji Panthaki v. Mmcherji Kuverji (I.L.R., 5 Bom., 143), Chedambaram 
CUtty v. Karunalyavalantfapuly Tavei (3 Mad., H. C., 342), Dinonath Mookerjaa 
v. Pebnath Mullick (14 W. R., 429), and Luchmissur Singh v. Dakho (I. L. R., 
7 Cal', 708). In the last mentioned case it was held that a dowl containing 
pnly a portion of the terms upon which a new lease or settlement was to lie 
granted was not a lease or an agreement for a lease within the meaning of 
the Registration Act. * 

Certain other points have been discussed before us by the learned vakil for 
the appellant; but we do not think it necessary to express any opinion upon them. 

The result is, that the decroe of the Court below, so far as it holds that 
the plaintiff is entitled to recover rent at the rate of Rs. 1,501 a year, as 
mentioned in the original putni lease of the year 1286, should be set aside. 
The decree will be at the reduced rate. 

Under the circumstances of the case, we direct that each party do boar 
his own costs. 

H- W. - Appeal allowed. 

NOTES. 

[A ‘ dowl' evidencing commutation of rent from kind into cash, was bold to be not 
compulsorily registrable. “To a document of this description the principle laid down by 
this Court in (1896) 24 Cal., 20 and by the learned Judges of the Madras High Court in 
(1898) 22 Mad., 217 applies. That principle is that a document givon by the owner of land to 
his tenant, or by the tenant to his landlord, varying the terms of the tenancy with reference 
to the amount of rent to be paid is not an instrument relating to an interest in iminovoable 
property and docs not require registration. Substantially the same view was taken bv this 
Court in (1880) 5 Cal.. 864.’’— per MOOKEBJKE, J., in (1909) 1J C.L.J., 20. 

An unregistered contemporaneous agreement to abate rent was held not admissible in 
evidence :—(1901) 6 C.W.N., 60 : 12 C.L.J., 439. 

In (1909) 10 G.L.J., 570 the decision in 24 Cal.,20, was distinguished as having proceeded 
on an admission. 

In (1900) 24 Bom., 6041 a receipt setting forth the settlement of 
was not required to be registered,] 


mortgage accounts 


[24 Cal. 29] 

THieXnd July, 1800 . 

Present: 

Mr. Justice Trevelyan and Mr. Justice Beverley. 


Dakeshur Pershad Narain Singh.Defendant 

verms 

Rewafc Mehton and others.Plaintiffs." 


Guardian—Guardian Ad litem —Guardians and Wards Act (VIII of 1890), 
section 53— Civil Procedure Code, section 443, as amended by section 53 of 

Act VIIIof 1890. 

Beotion 53 of Act VIII of 1890, amending theCodo of Civil Procedure, expressly requires 

•Appeal from Original Decree No. 51 of 1895, against the decroc of Babu Upendra 
Chundra Mullick, Subordinate Judge of Patna, dated the 20th of November 1894. 


•12 CAL.—8 
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t.LR. 24 Cal. 26 dakeshor pershad narain singh v. be\rat Ac. [1896] 

the appointment of a guardian ad /item, whether or not a guardian is appointed under Act 

vrir or j 890 . , • .. ,. 

In a suit against a minor, the summons was attempted to be serve on is gua i n 
appointed under Act VI11 of 1890, but no guardian ud litem was [26] appointed in the sui . 
The suit was decreed ex parte, no one having appeared for the minoi. Held, that t e ecree 
must bo sot aside and tho case sent back in order that the minor might be represented in 
accordance with law and tho ease retried. 

THE plaintiffs in this suit alleged in thoir plaint that during their minority a 
suit was brought .against them by the father and uncle of the defendant 
Dakeshuv Pershad, in which they wore not legally represented : that the suit 
was compromised by their co-sharers in collusion with the plaintiffs in that 
suit, and a decree passed on the basis of such compromise; that the defendant 
had taken out execution of the decree and the plaintiffs’ joint ancestral property 
was about to bo sold in execution. Tho prayer was for a declaration that the 
plaintiffs' rights were not affected by the decree. 

The defendant (No. 1), Dakeshur Pershad, was a minor under the guardian¬ 
ship of his mother Deomurnt Koer, who was appointed guardian under the 
Guardians and Wards Act (VIII oMM9(»). Tho defendants 2 and 3 were the 
plaintiffs’ co-shams, who were charged with having brought about the collusive 
compiomise mentioned above. 

Summonses and notices were issued to the defendants and an order was 
recorded in the order sheet as follows :— 

7-11-94, “ House service of summons tva* cfli'clvil or) the defendant No. 1, on tbe 4th 

October last, and on the defendants 2 and 8 on lire T2lli October last.” 

*■ The defendants on legal son ie« of summonses have not appeared ; the ease is decreed 
ex parie.. There is no need of framing issues. Plaintiffs shall adduce evidence to-morrow.” 

In his judgment tlm Subordinate Judge said: - 

11 The. service of summons mi the defendants is proved, but they have not entered 
appearance, tho ea>e therefore proceeds ex parte against them. 

“The testimony of witnesses examined on behalf of the plaintiffs coupled with 
documentary evidence proves plaintiff:.’ «wj and claim. It has been shown that Dodr&j 
and Nirpal (defendants 2 and o) had no power to alienate the joint family property, and 
that the compromise filed in the previous suit was purely personal. 

” Plaintiffs’suit is accordingly decroed ex parie with coats and interest at 6 percent, 
per annum." 

The defendant No. 1 through his guardian Deomurat Koer preferred au 
appeal to the High Court. 

[27] M. Mahomed Yusuf, Bahu Umakali Mukerjee, Babu Tant Mohun Das 
and M. Mahomed Uabibullah for tho Appellant. 

Mr. C. Gregory, for tho Respondents. • 

The judgment of tl a High Court (Trevelyan and Beverley, JJ.) was 
as follows :— , 

It is difficult to conceive of a case where the formalities of the law have 
been more neglected than in the present instance. 

The suit was brought against a minor. No guardian ad litem, was 
appointed of that minor, yet tho case was allowed to proceed to decree. No 
attempt was made to serve the minor with a summons, but some attempt 
apparently was made to effect service of notice upon tbe lady who had been ’ 
appointed guardian by the Court under Act VIII of 1890. Section 53 of that 
Act, amending the Civil Procedure Code, expressly requires the appointment 
of a guardian ad litem, whether or not a guardian is appointed under Act VIII 
of 18'uO, although that section gives precedence to the appointment of a guardian 
appoitsied under the provisions of that Act. 


t 
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Mahanund chuckerbutty &c. v. banimadhub &c. [1896] I.L.R. 24 Cal. 28 


It is perfectly obvious that the decree appealed against is bad and must 
be set aside, and the case must go back to the lower Court in order that the 
minor may be represented in accordance with the law, and then the case must 
be retried. Until the minor is represented in accordance with law no proceed¬ 
ings had can be binding upon him. 

S. C. C. Appeal.allowed. 


[ 24 Cal. 27 ] 

The H4-th July , 1896. 

Present: 

Mr. Justice Ghosh and Mb, Justice Gordon. 

Mahanund Chuckerbutty and another.Defendants Nos. 9 A 3 

versus 

Banirnadhub Chattcrjce ami others (Plaintiff's 
and others).Defendants/ 

Bengal Cess Act (Bengal Act LX nf IS SO), section 47 -Decree for Arrears 
of Cess — Sale in erudition of r/rerce, Effect of. 

Although the procedure fur the realization of cesses nun be the sinnc ;us the procedure 
laid down for the realization of rent due upon the t'miuv, yet il does n->b necessarily fellow 
that the effect of a sale for cesses should [281^ he the same isLh.it of a sale for arrears of 
rent for which the tenure itself is liable to he, sold. UmncUurn lint/ v. .I jadannissa Ihbce 
(1. L. It., 12 Cal., 130) followed. 

Notwithstanding, therefore, that section 17 of the Cess Act, ISSO. provides that, “ every 
holder of an oslato or tenure to whom am sum may he payable under the provisions of this 
Aot may recover Lhe same with interest at I,ho nuo of twelve and a half per centum per 
annum in the same manner and under t be s,iine penalties a-if lhe same were arrears of 
rent due to him,” the effect of a sale by the Collector in execution of a decree for cesses 
against some of the owners of a tenure is no* t> convey to tin- purchaser the whole tenure, 
but only the right, title and interest of the particular persons against whom the decree had 
been obtained. 

THE road cess and public works ccss payable for the share of the plaintiffs 
in a certain mouza having ‘fallon into arroar the defendant No. 1 brought 
separate suits against them for their respective shares of the cesses, and 
obtained decrees He then instituted against some of the other defendants a 
suit for recovery of the cesses due for the entire mouza, and in execution of 
this decree he caused the entire mouza to bo put up for sale, and it was pur¬ 
chased by the defendants Nos. 2 and 3, the appellants. The plaintiffs then 
brought a suit for a declaration that the sale did not affect their shares of the 
mouza. The Subordinate Judge decreed the suit. The defendants 2 and 3 
appealed. 

Dr. Rash Behan Ghosc andBabu Dig amber Ghatierjee for the Appellants. 

Babu Dwarkanath Chuckerbutty for some of the Respondents; Babu Hem 
Chunder Banerji and Babu Ram Churn Milter for others. 

* Appeal from Original Decree No. 270 of 1801 against the decree of Babu Debendra 
Lai Sbome, Subordinate Judge of Manbhoom, dated the 27th of July 1894. 


19 






HAHANUND CHTJCKJB^Wy M W^%(, 

■ ' ■■. • , ; /., ■ v,.- ■ ^pj.1- .cid 

of the Court (Ghose and Gordon, JJ.) was ag ioUows v^: 
v ^# ' : We think that the Court below in this case has arrived kt a proper 
^tfocmdueion. 

■J'Y The whole question discussed before us by the learned vakil for the appel- 
I > lants is'as to the effect of the sale held by the Collector in execution of a decree 
under Act X.of 1859 for cesses against certain of the owners of the tenure in 
, respect of which the cesses were due, that is to say, whether it was a sale of the 
C29] tenure itself, or simply the right, title and interest of the persoos against 
.whom the said decree had been obtained. 


The contention of the appellant depends entirely upon the construction 
to be put upon section 47 of Bengal Act IX of 1880. That section rurls thus : 
"Every holder of an estate or tenure to whom any sum may he payable under 
the provisions of this Act may recover the same with interest at the rate of 
twelve and half per centum per annum in the same manner and under the 
same penalties as if the same were arrears of rent duo to him. ” 

It has been contended that when the Legislature says that the cess may 
be recovered in the same manner and under the same penalties as if the same 
were arrears of rent due to the landlord, it means chat the same incidents 
which attach to, and follow upon, a sale for arrears of rent for which the 
tenure itself is liable to bo sold, equally attach to a sale for cesses, and that, 
therefore, the sale at which the dofendants-appellants purchased the property 
conveyed to them the whole tenure,'and not simply the right, title and inter¬ 
est of the particular individuals against whom the decree for cesses had 
been obtained. 


Wo arc, howevor, unable to accept this argument as correct. We think 
that, although the procedure for the realization of cesses may he the same as 
the procedure laid down for the realization of rent duo upon the tenure, yet 
it does not necessarily follow that the effect of a sale for cesses should he the 
same as that of a sale for arrears of rent for which the tenure itself is liable 
to be sold under section 105 of Act X of 1859. We observe that this is the 
view that was substantially adopted by a Division Bench of this Court in the 
case of Umachurn Bag v. Ajadaunis&a Bibee (I. L. R., 12 Cal., 430) where the 
learned Judges had, amongst othor matters, to construe the meaning of section 
25, Act X of 1871, the language of which (so far as the question we are 
now dealing with is concerned) is substantially the same as that of section 47 
of Bengal Act IX of 1380. 

We think that what the defendauts-appellants have purchased in this case 
is, not the tenure itself, but simply the right, title aud interest of the particular 
individuals against whom the decree for cesses had been obtained. 

[30] It has been found by the Court below that the plaintiff's are entitled 
to a 9-anna share of the tenuro, and no attempt has been made before us to 
question the finding of the lower Court in that respect. 

It follows, therefore, that the decree of the lower Court should be affirmed 
and this appeal dismissed with costs. The Maharajah is entitlod to separate 
costs. 

H. W. Appeal dismissed. 


ROTES. 

I As regards the personal character of such debts, see also (1009) 36 Oal., 763 at 767 .J 
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* The 6th August, 1696. 

Present: 

Sir W. Comer Petheram, Kt., Chief Justice, and Mr. Justice Ramtini. 


Esoof Hasshim Dooply and another.Plaintiffs 

versus 

Fatima Bibi alias Mah Poh and others.Defendants/ 


Appeal—Lower Burmah Courts Act (XI of 1889), section 40 — Burmah Courts 
Act ( XVII of lfit 5), section 49 — Probate and Administration Act 
{V of 1861), sections 3 and 86—Code of Civil Procedure 
(Act XIV of 1883), sections 595 and 614 - Final 
decree passed by the liecorder of Rangoon in 
the exercise of Original Civil Jurisdiction 
where the value of the-subject-matter 
of the suit is above ten 
thousand rupees. 

A decree passed by tlio Recorder of Rangoon, in a suit for grant of probate of a will, is a 
final decree passed by him in the exercise of Original Civil Jurisdiction. 

No appeal lies to the High Court from a final decree passed by the Recorder of Rangoon 
in the exercise of Original Civil Jurisdiction, where the value of the subject-matter of the 
suit is above ton thousand rupees, but an appeal lies to Her Majesty in Council. 

ONE Esoof Hasshim Dooply and another sought to propound the will of 
one Mahomed Ibrahim Dooply, who died on the 17th November 1894. The 
alleged will was dated the 10ch October 1894. Caveats were entered on behalf 
of the widow and five daughters of the testator. The caveators objected to the 
grant of the probate of the will, on the ground that the testator at the time of 
its execution was of such feeble mind that he was incapable of understanding 
the nature of the act. The value of the estate was above six lakhs of rupees. 
The learned liecorder of Rangoon refused to grant, probate and dismissed the 
suit, holding that the testator was not in full possession of his senses when he 
executed the will. 

[31] Against this judgment the petitioners appealed to the High Court. 

Mr. Pugh and Mr. Evans Pugh (Mr. Simmons with them) for the 
Appellants. 

Mr. Jackson (Mr. G. B. Macnair w T ith him) for the Respondents. 

Mr. Jackson, for the respondents, took a preliminary objection to the 
hearing of the appeal. He contended that the decree passed by the Recorder 
of Rangoon, in this case, was a final decree; it was passed by him in the 
exercise of Original Civil Jurisdiction; see Navivaboo v. Turner [I. L. R., . 
13 Bom., 520 (526): L. R., 16 I.A., 156 (162)] ; and as the value of the subject- 
matter of the suit was above ten thousand rupees, no appeal would lie to the 
High Court, but to Her Majesty in Council. See section 83 of the Probate and , 
Administration Act, and sections 595 and 614 of the Code of Civil Procedure. 

Mr. Pugh for the appellants.—Section 86 of the Probate and Adminis¬ 
tration Act provides that any order made by a District Judge shall be subject 
to appeal to the High Court, under the rules contained in the Code of Civil 

♦Appeal from Original Decree No. 194 of 1895, against the decree of W. F, Agnew, 
Ben., Recorder of Rangoon, dated the 5th of April 1895. 
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Prooedure. 'A District Judge, as defined in section 3 of the same Act, is a Judge 
of a principal Civil Court of Original Jurisdiction. The Recorder of Rangoon 
is a District Judge, so far as appeals to the High Court are concerned. 
Testamentary Jurisdiction does not come under Original Civil jurisdiction. 
If it does, section 40 of the Lower Burmah Courts Act provides for such cases. 
Section 595 of the Code of Civil Procedure does not govern the present case, 
as the decree was not passed on appeal by the Recorder of Rangoon. For the 
purpose of sections 595 and 612 of the Code of Civil Procedure the Recorder’s 
Court is a High Court. The decree passed by the.Recorder is not final, as 
there is an appeal given by the Probate and Administration Act. See the case 
In the matter of Monohur Mookerjoe (I. L. R., 5 Cal., 756). The Court of the 
Recorder of Rangoon is not a High Court except for the purpose of deciding 
cases to bo sent up to the Privy Council. While the Burmah Courts Act 
(XVII of 1H75) was in force, the Probate and Administration Act (V of J881) 
was passed, which gave an appeal to the High Court., and the [32] Lower 
Burmah Courts Act (XI of 1889) did not inlet fore with that. 

Mr. Epoius Piujh followed. 

The judgment of the High Court (Petheram, C.J., and Rampini, J.) 
was as follows : — 


This is an appeal Rom a judgment oT the Recorder of Rangoon by which 
he refused probate of ail alleged will of a person named Mahomed Ibrahimji 
Dooply, wholes estate is valued at ntm-a than s>x lakhs of rupees, and the first 
question we have to consider is whether i.hu appeal lies to this Court or to 
Her Majesty in Council. 


The Probate and Admini .iration Act came into operation on the 21st of 
Januaiy 1881, 1 >y section SO ef tii.it Act every order made by a District. Judgo 
umlor the powers of Use Act is subject to appeal to the High Court, and tho 
definition ot a Distaict Judge in sectiwii 3 is wide enough to include the 
Recorder of Rangoon. 

The Civil Procedure Code came into operation on thel7fch of March LS84. 
Section 614 of that Lode enacts that tPo e .pression High Court’' in section 
595 shall include the Recoidoi ol Rangoon, with the result that section 595 will 
read : “ An appeal shall lie to Her Majesty m Council from any final decree 
passed by the Recorder ol Rangoon in the exercise of Original Civil Jmisdic- 
fcion.” The Lower Bumiali Courts Act came into operation on the 30th of May 
1889. Section 40 of that Act provides that, save as otherwise provided by any 
enactment for the time being in force, an appeal shall lie to the High Court 
from a decree or order of the Recorder m a suit or civil proceeding of which 
the value ol the subject-matter is less than rupees 10,000. 


The esse made Imre on behalf of the appellant is that the Recorder disposed 
of the mallei as a Distric* Judge, and that an appeal to this Court is expressly 
given iu all eases against such a decision by the Probate and Administration 
Act, whatever may be the value of the subject-matter, and is not taken away 
by the subsequent legislation. 

Whatever may have been the law on tho subject botweon January 1881 
and March 1882, tho tribunal to which appeals lay from final decrees passed 
by the Recorder of Rangoon in the exercise of Origiual Civil Jurisdiction was, 
between March 1882 and [33] May 1889, regulated by section 595 of the Civil 
Procedure Code and Act XVII of 1875, section 49. 


* [Set.. 86 : 

Appeal., from 
I dairies Judge, 


—Every order made by a District Judge or District Delegate by virtue of the 
ord >r ■ of P owors hereby conferred upon him shall be subject to appeal 
h to the High Court under the rules contained in the Code of 
Civil Procedure applicable to appeals.] 
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If the provisions of the Code are inconsistent with those of the Probate 
and Administration Act, those of the Code must prevail, as it is the later enact¬ 
ment. That being so, the only question is whether the decree of the Recorder 
is a final decree passed by him in the exercise of Original Civil Jurisdiction. 
We think it is. No doubt in some cases, as in the Burraah Courts Act, 1889, 
Civil Jurisdiction is sub-divided, but where this is not done, wo' are clearly of 
opinion that the words Original Civil Jurisdiction are wide enough to include 
all matters which are not criminal, and therefore to include those which relate 
to wills. The decision must, we think, be final within tho moaning of section 
595, though it is appealable, as the section is dealing with original decrees of 
High Courts, which arc always appealable. 

Section 40 of the Lower Burmali Courts Act, 1889, does not really touch 
the present question. That section only deals with matters in which the 
subject-matter is below the value of Rs. 10,000, which is certainly not the 
ease here. 

The result is that in our opinion the ease is governed by sections 595 and 
Gi.4 of the Civil Procedure Code, and tli it no appeal lies to this Court. 

This is, ol course, enough to dispose of the appeal, hut as the case lias 
been argued before us by Mr. Pugh on tho merits, and as it may go further, we 
think it right to say that in out qpinion the Recorder was right to refuse 
probate of this will and to express vo: y shortly our reasons for that opinion. 

I After considering tho evidence their Lordships concluded as follows. | 

Under these circumstances, hearing *n mind that we are sitting here as 
a Court of First Appeal, and that our decision might lie appealed against, we 
think that, wo should sav that in our opinion the appeal cannot he -uu-tained 
even on the evidence, hut we do not dismiss the appeal on this ground, hut we 
dismiss it inasmuch as wo think that we have no jurisdiction to hoar it. The 
appeal is accordingly dismissed with costs. 

B. C. G. ' Appeal damn xml. 

NOTES. 

£ See ;ds.i (190-1) 8 C.W.N., 7-18 ; (1913) 30 All.. N8.J 


[341 The Uth July, ISM. 

Present: 

Mr. Justice Trevelyan and Mr. Justice Beverley. 

Bhola Porshad.Defendant No. 2 

verms 

Ram Ball and others.Plaintiffs. 

Parties—Adding parties as plaintiff's - Civil Procedure Code (IS82) 
section 32—Suit by Uenamidar. 

A mortgage bond was executed ostensibly in favour of It, but J was the real mortgagee. 
A suit was brought l>v R, tho benamidnr, to enforce the bond ; ,T, the real mortgagee, made 

* Appeal from Original Decree No. 313 of 1894. against the decree of Babu Avurita Lall 
Chattcrjee, Subordinate Judge of Tirhoot, dated the 26th of March 1694. 
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over the debt on a date previous to the suit, but executed the formal deed of assignment on 
a date subsequent thereto. The assignees wero then added as plaintiffs to the suit. 

Held, distinguishing the case of Chunder Oaoniar Roy v. Oocool thunder Bhuttacharjse 
(I. L. B.. 6 Cal., 370), that a benamidar muv sue, and that the assignees were rightly added 
ns plaintiffs under section 3-2 of the Civil Procedure Code. 

Held, also,' that section 32 is wide enough to meet every case of defect of parties; and, 
further, that the power to add parties must bo exercised with reference to the interests which 
those parties have at the time when the addition is being considered. 

The fact3 and arguments in this ease sufficiently appear from the judgment 
of the High Court. 

Mr. IF. C. Bonnerjee, Babu Hem Chunder Banerjee, Babu Umakali 
Mukerjee, and Babu Baldeo Naram Simjh for the Appellant. 

Dr. Bash Behari Chose, M. Mahomed Yusuf and M. Mahomed Habibullah 
for the Respondents. 

The judgment of the High Court (Trevelyan and 'Beverley, JJ.) was 
as follows:— 

The facts which it is necessary to detail for the purposes of our judgment 
are as follows: — 

On the ,19th of July 1889 the first defendant executed a mortgage of certain 
property in favour of ono Rani Loll, and in fcho mortgage bond promised to pay 
the amount secured thereby by the end ofSraban 1997 (July 1890). The 
consideration for the mortgage consisted of a decree which had been made in 
favour of one Dooli Ohand, and two bonds which had been given to one 
[38] Jaitroop. As a matter of fact the money covered by the deereo belonged 
to Jaitroop, and in the matter of the mortgage, Ram Lall was the benamidar 
of Jaitroop. 

On the Gtli of September 1891, Jaitroop made over this debt to the firm 
of Hardeo Dass, -Janki Dass, the members of which firm are Behari Lai and 
Nait Ram. The assignment then made was not in writing, but a record of 
it was made in the hooks of thofirm of Hardeo Dass, Janki Dass, and a release 
was given to Jaitroop for the debt which was owing by him, and was to that 
extent satisfied by this assignment. 

On the 21st of January 1893, this suit was brought by Ram Lall at the 
instigation of the gomasta of the firm of Hardeo Dass, Janki Dass. The suit 
was brought for the purpose of recovering the sum due on the mortgage. 
Besides the mortgagor, Bhola Pershad, the appellant before us, was made a 
party defendant. He was described in the suit as a second mortgagee, but as 
it turns out, his mortgage was prior in date to the mortgage sued upon. He 
has also bought the first defendant’s equity of redemption, but subsequently to 
the mortgage in suit. 

On the 6th of March 1893, the first defendant filed a written statement, 
charging amongst other things that the plaintiff Ram Lall was a fictitious 
person, and that the persons really interested in the mortgage were Jaitroop 
and Dooli Chand, but on the 27th of March 1893 he filed a petition admitting 
the plaintiffs' claim. In a written statement filed on the 13th of April 1893, 
a contention similar to that in the written statement of the 6th March was, , 
amongst others, raised by the defendant Bhola Pershad. 

On the 30th of July 1893, a formal deed of sale of the mortgagee's right 
was executed by Jaitroop in favour of Behari Lai and Nait Ram, who by an 
order of the 21st August 1893 were added as plaintiffs to this suit. This order 
was uuulo ex'parte, but a fresh summons was issued. 
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On the 10th of September 1893 u further written statement: was tiled by 
Bhola Porshad, protesting against the order of the 21st of August 1893. 

This objection was pressed at the hearing, hut has been disallowed by the 
learned Subordinate Judge, who has given tho added plaintiffs a decree ou the 
mortgage, conditionally on their [36] paying the amount due under-the first 
mortgage. They deposited this sum in Court. 

The only question argued before us in the appeal is, whother the order of 
the 21st of August 1893 could and ought to have heen made. The two sections 
of the Civil Procedure Code, which have been referred to, are sections 27 and 32. 

We need only consider section 32, which empowers the Court to add the 
name of any person whose presence before the Court may be nocessury in 
order to enable the Court effectually and completely to adjudicate upon and 
settle all the questions involved in the suit. The case of Chinnier Coontar 
Boy v. Gocool Chundcr Biiltackarjee (1. L. li., 6 Cal., 370) holds that section 
32 appli.es only to a suit “ which is to some extent properly instituted, though 
partially defective; in other words, there is no jurisdiction at the hearing 
to add a plaintiff, unless the original plaintiff had some title to sue." 

Taking that case to be good luv, we are of opinion that the circum¬ 
stances of the present case are not governed by the principle there laid down. 
In that case the son had no right to sue at all. We are unable to say that a 
benamdar cannot under any circumstances sue. Tt is true that his name only 
is used in the transaction, hut his name ‘also is frequently used in suits, and 
unless an objection be taken a decree can ho made in his favour. There is 
authority to show that the real owner is hound by a suit by the benamdar. It 
is, therefore, impossible for us to hold that a suit by the benamdar can, to no 
extent, be properly instituted, although it may he partially defective. 

The real question is whether the added plaintiffs could, under any circum¬ 
stances, be introduced into the suit, as the assignment to them was subsequent 
to the institution of the suit. It is not necessary for us to decide whether an 
assignment of the interests of the mortgagee could he otherwise than in writing. 
At the time when they weio added, Jaitroop could not have been added as he 
had ceased to have any interest. When it was iound necessary to add the real 
owners, the added plaintiffs as being the then real owners were added. [37] 
The power to add parties must he exercised with reference to the interests 
which those parties have at the time when the addition is being considered. 
Mr. Bonncrjce. contended that the Court could not add a plaintiff unless he 
had a right at the time of suit, or had derived a right from an original plaintiff. 
Even if this be a correct limitation to the powers of the section, we think that 
a conveyance from the real owner, whose benamdar is the plaintiff, must, for 
the purposes of this proposition, be treated as a conveyance from the plaintiff. 
We are by no means saying that the section is so limited, as we are of opinion 
that it is wide enough to meet every case of defect of parties. 

Another question has been raised under section 131 * of the Transfer of 
Property Act, but it was not referred to iu the lower Court or in the grounds of 
appeal to up. If it had been pleaded, it might have heen the subject of an 
issue of fact. 

*tSce. 131No transfer of any debt or any beneficial interest in moveable property shall 
have any operation against tbe debtor or against the person in 
Transfer of debts. whom the property is \ested, until express notice of the transfer 

is given to him, unless he is a party to or otherwise aware of 
such transfer; and every dealing by such debtor or person, not being a party to or otherwise 
aware of, and not having received express notice of, a transfer, with the dobt or property 
shall be valid as against such transfer ] 


,12 OAT,.—4 
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ALIM V. 


• In our opinion the appeal fails and must be dismissed with costs. 

£ (j q _ Appeal dismissed. 

NOTES. 

[In Jagat Tara v. Narmnda (1914) *24 I. G., 80 i (Cal), MULLTCK, J-, said, Allbough 
there are decisions in other High Courts to support tins view, (that a benamidar in a suit 
for po.sai'ssioti <>j immoveable property is entitled to sue), J think that so far as this Court is 
concern! d it i,s a settled law that no such suit eau be maintained. It is sufficient to cite 
the latest case upon the subject, Mohcndra bath Hookerjee v. Kali Prashad Johuri (190‘2) 
30 Cal., 11 hula Prrshad v. Kali Prashad 11896) 21 Cal., 34 and Sachitananda Mohapa- 

!ra v. Ualanim (Jasain 24 Cal.. G44 arc* authorities for the proposition that a benamidar 
mortgagee can sue; but on the other hand the contrary view has been taken in Munshi 
hasirnddin Ahmed v. Mahomed Jalish Patwari 12 C.W.N., 409 and in any event the 
iLisi.metiou between suits based *m mortgage and those based on sale-i has been clearly 
recognised in this Court. 1 hold that the plain till if she is a henamidat is not entitled to 
maintain tin* suit". (1899) 21 All., 330 was the case of a mortgagee. See also (1897) 22 
Bold., 072.] 


[ 24 Cal. 37 ] 

27/n HUh July, IH90. 

Puksfnt: 

Mu. .1 d stick Mao Hickson and Mr. Justice Hill. 


Alim.:.Defendant 

versus 

Baths Chandra Chatjmlhurin.Plaintiff. 

Bengal Tenancy Act ( VIIL of I SSo), section <i7 and section 17S—Payment of 
Interest—Jtalevf inter, s( specified in kabuliyat — bale, for arrears 
of rent, of right oj defaulting tenant it'ho has held over — 

Purchaser of tenure, Rights of. 

In execution ot a decree for a nears, of rent against a tenant whose term under a 
haimliyat hud expired hut who had held over, the plaintiff put up the tenure for sale, and 
the def. nd.mt purchased it. The plaintiff afterwards sued the defendant for interest 
at the rate and according to the mst.iluiv.nts spe died in the kabuliyat. 

If rid. reversing the decision of the Suboiiimate J udge, that, the defendant was liable only 
for interest at tin* rate* specified in .-action f>7 oi the Bengal Teuancy Act. 

£38] 1 shan Chunder Clwiedhri/ v. Chuiuler Kant hoy (13 O.L.R., 55) distinguished. 

Am; Sakkak hold certain lands under a kabuliyat for a period of seven 
years from 12hf> to 11491 (11.S.) (1878 to 1884). After the term expired, he 
held over without, any further agreement. In Phalguu 1290 the plaintiff 
obtained a decree against him for arrears of rent; and in execution of that 
decree he put up the holding for sale, and it ws^s purchased by the defendant. 
The plaintiff subsequently brought a suit against the defendant to recover 
arrears of rent for the ye rs 1298 to 1299 (1889 to 1892) with interest at the 
late of one anna in the rupee per mensem, as specified in the kabuliyat. The 
amount of interest so claimed exceeded the principal. The defendant pleaded 
that under the Tenancy Act no higher rate of interest than 12 percent, per 
annum could be claimed. The Munsif made a decree in favour of the plaintiff 
for the rent due, with interest at 12 per ccut. per annum. 

The plaintiff appealed to the Subordinate Judge, who decreed tlio plaintiff’s 
claim in lull, with costs and interest at 6 per cent, per annum until realisa- * 
tiv'm. The defendant appealed. 

* -MT'-.il irciin Appellate Decree No, 12 of 1895, against the decree of £abu Biprodas 
t <ialui -re. rtuhciidiiiiue Judge of Myinensingh, datod the 7th of September 1894, reversing 

the u>*. u-c ,,f Uiibj phani Bbushan Mukcriee, Munsif of Iswargunge, dated the 1st of 
I'eocmbo 


20 





• SAiis chanIjbA cUatuIidiiurin Ll896] I.L.R. 24 Cal. 39 

Babu Gnsh Chunder Chowdhry , for the Appellant. 

Dr. Bash Bchari Ghosc, and Babu Joycsh Chunder Boy, for the Respondent. 
The judgment of the Court (Maopherson and Hill, JJ.) was as follows: - 

This is a suit for arrears of rent for the years 1206 to 1200 according to 
certain specified instalments, and interest at the rate of 1 anna.per rupee per 
mensem. The interest claimed is much in excess of the principal. It seems 
that the holding for which the rent is claimed formerly belongod to one Ann 
Sarkar, who held it under a registered kabuliyat for a term of 7 years, extend¬ 
ing from 1285 to 1291. ■ After the lease expired he hold over without any 
further agreement. In February 1889 (Phalgun 1290) the plain till' obtained 
a. decree for arrears of rent against Anu Sarkar, and in execution of 
the decree the holding was sold and purchased by the defendant. The 
plaintiff in the present suit claimed interest at the rate and according to the 
[39] instalments specified in the kabuliyat. The defendant said the rent was 
payable in the instalments specified in section 53 of the Tenancy Act, and 
that the plaintiff could not recover a higher rate of interest than was allowed 
by section 67 of the same Act. The first Court decided both points in favour 
of the defendant. The -Appellate Court revorsed that decision and decided 
them in favour of the plaintiff. The only question raised in this appeal is as 
to the rate of interest. The holding when sold was either an occupancy or 
non-occupancv holding: it does not appear, and for the purpose of the case it 
does not matter, which it was. Section 67 of the Tenancy Act provides that 
“an arroar of rent shall hear simple interest at the rate of 12 per centum per 
annum from the expiration of that quarter of the agricultural year in which 
the instalment falls due to the institution of tho suit. ” Section 178 provides 
that nothing in any contract made between a landlord and a tenant after the 
passing of the Act shall “ affect the provisions of section 67 relating to interest 
payable on arrears of rent. ” Neither landlord nor tenant could, therefore, 
after the passing of tho Act in March *1885, contract himself out of Lho 
provisions of section 67. 

We will assume, m tho absence of anything to denote the contrary, that 
the original holder while holding over hold under all the terms of the Icubiihyat 
which he had given. When, however, tho landlord put up tho holding to sale 
for its arrears, he must be takon to have put it up subject to all the oidinary 
incidents of sucli a holding. It was not an ordinary incident that interest on 
arrears should lie payable at the very high rate claimed. On tho contrary 
there was no such incident, and if the landlord had put up the holding subject 
to an express condition that tho higher rate should lie paid, the condition would 
not bind the purchaser in so far as it purported to create a new contract 
between himself and the landlord. If there was no such condition attached to 
the sale, the purchaser must he taken to have purchased subject to all the 
ordinary incidents of the holding. If there was such a condition, and if. was 
for the respondent to show it, which he has not done, the condition was, we 
consider, contrary to tho provisions of the Aet. and not binding on the 
purchaser. An agreement by a tenant of a holding [40] for a term, to pay 
interest at a certain rate, may, if made before tho passing of the Aet, bind him 
so long as ho continues to hold, but it does nob attach to tho land, when tho 
term has expired, and the holding by the act of the landlord passes into other 
hands ; and if the landlord, after the expiry of the term, puts up tho holding 
to sale under the Act, he puts it up subject to the express provisions of the Act 
in connection with it. 

The case of Ishan Chunder Chowdhry v. Chunder Kant Boy (13 G.L.R., 55) 
is, we think, quite distinguishable. That was a ease of a putni tenure, which 
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P# a:fcermanetrt and a well-known description of tenure, and the purchaser was 
>held to be bound by the terms of the putni agreement so far at all events as they 
'were consistent with the nature of a putiu tenure. 

The defendant is only liable to pay interest at the rate specified in section 67 
of the Tenancy Act. The decision of the Subordinate Judge is set aside, and tne 
case must be §ent back to him in order that he may determine what that interest 
is according to the instalments stated in the plaint, and make a decree accordingly. 

The appellant will get his costs of this appeal. 

H. W. . Appeal allowed. 


NOTES. 

fin (1904) 3-J CrL, 258, A purchased at an auction sale in execution of a rent-decree, 
n tenure covered b\ a kabulvit which sLipui.iti'd lor interest ;it a specified rate. It wjw head 
by the Fall Bench that the tenure being subsisting, A bought the tenure subject to the terms 
mid conditions of the lease, and was liable for interest ut the rate mentioned in the kabuliat 
and not at the rate mentioned in see. 67 of the Bengal Tenancy Act 1885. RAMPINI, J. dis¬ 
tinguished his decision in (1899) 20 Gal., .‘lift. See also (l‘J02) 50 Cal., 213; (1002) 6 C.W.N., 
877 ; (1000) 28 Cal., 227 ; (1808) 2 C.W.N., 525.] 

[ 24 Cal. 40] 

The amlt July , /<S.%. 

Present*: 

Mr. Justice Trevelyan and Mr. Justice Beverley. 

Jiheka Singh.Plaintiff 

versus 

Nakchhcd Singh and another.Defendants.' 

Benyal Tenancy Act (VIIL of /o-So), Schedule III, Article -i—Limitation 
—Suit by occupancy-raii/at for possession. 

Article 3 of Schedule III of the Bengal Tenancy Act (VIII of 1885), prescribing a 
limitation of two years, is not restricted to suits against the landlord alone ; it applies to 
a suit brought against a tenant with whom the land was nettled by the landlord. 

Ramjance Bibee v. A moo Bepmer. (1. L. R., 1ft Gal., 317) and C bunder Kishore Dey v. 
Rajkishorc Mosumdur (I.L.R., 15 Gal., 450) distinguished. 

E41] THIS suit was brought on the allegation that the land claimed was a 
part of the plaintiff’s ancestral kashl in a village in the district of Mongbyr ; 
that in 1885 the land was included in J i/ira Dutnra in the district of Patna, 
under orders of the Kevonuc authorities : that after the death of the plaintiff's 
, father, the officers of Government refused to rogister his name as tenant, set 
up defendants Nos. 2 and J as tenants on the land, and caused the crops to be 
attached in 1297 and llaUB Fasli (1889 and 1890); that the plaintiff sent a 
notice to the Collector of Pttna asking for registration of his name but to no 
purpose, and that the term fixed m the notice expired on the 3rd December 
1890. The plaintiff accordingly brought this suit on the 29bli January 1892 
praying for recovery of possession and mesne profits upon declaration of his 
occupancy right. The Secretary of State for India was made defendant No. 1 
in the suit; but it was stated on his behall that he had no objection to the 
registration of plaintiff's name and to the Court's awarding possession to the 
I'butdiu if the Court considered it proper to do so. The other defendants 
contrNK'ii the claim' and raised the plea of limitation. 

I’l-.ii iron, Appellate Decree No. 822 of 1895, against the decree of Afoul via K. S. 
Frtla.oi.Utin on, Subordinate Judge of Patna, dated the 6th of March 1895, affirming 

r. v ’ cr v 11 li,ll,a Charan Mukoriee, Mnnsif of . that district, dated the 17th of 

fiebriMii IK'ss, 
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The first Court found that the plaintiff had a right of occupancy, but that 
he was dispossessed by the acts of the servants of defendant No. 1 more than 
two years before the institution of this suit; and held that the suit was barred 
under Article 3 of Schedule III of the Bengal Tenancy Act. 

The plaintiff preferred an appoal, but tho appeal was dismissed on the 
ground that the Secretary of State, who was defendant in tho first .Court, was 
not made respondent in the appeal. 

On a second appeal, the High Court (Trevelyan and Ameer Ali, JJ.) 
observed : “ In the first Court the Secretary of State disclaimed all interest in 
the subject-matter of the suit and stated that it was perfoctly indifferent to 
him whether the plaintiff or the other defendant in the case established their 
title to the land. That b'eing so, there was no decree against him, and the 
appellant was right, we think, in not making him party to the appeal in tho 
Court below. As he is* not a necessary party to the appeal the learned .Judge 
ought to have tried the appoal. We therefore direct that tho case go back, so 
that all matters in question in the appoal may lie tried by tho learned Judge.” 

[«] After remand, the Subordinate Judge of Patna tried the appeal and 
held that the suit was barred by limitation as the plaintiff failed to bring it 
within two years from the date of his dispossession. 

The plaintiff appealed to the Iligfi Court. 

Babu Dwarka Nath Ghakravarti for tho Appellant. 

Babu Karuna Sindhu Mnkcrjec for the Respondents. 

The judgment of the High Court (Trevelyan and Beverley, JJ.) was 
as follows :— 

This is an appeal from a decision on remand. 

The suit was brought by the plaintiff, claiming to be an occupancy-raiyat, 
against the Secretary of State, who was his landlord, and also against a person 
who had been settled on tho land by one of the officers of the Secrotary of 
State. The Secretary of State put in an answer disclaiming any preference for 
tho plaintiff or the delendant as his tenant. 

The case came before the Munsif who found that the plaintiff had an 
occupancy-right, hut ho dismissed the suit on the ground that it was barred by 
limitation under Article 3, Schedule ill, L’art I of tho Bengal Tenancy Act. 
The plaintiff appealed, not making tho Secretary of State a party to the appeal; 
as far as tho docision against tho Secretary of State as to tho suit being barred 
by limitation is concerned, it was final, not having boon excepted to by the 
appellant Tho learned Subordinate Judge dismissed the appeal on tho ground 
that the Secretary of State wuemot made a party to the appoal before him. A 
second appeal was preferred, and a Division Bench of this Court held that 
under the circumstances the Secretary of State was not a necessary party to 
the appeal, and therefore sot aside the decree of the Subordinate Judge and 
directed him to try all questions on appeal. This has been done, and the 
Subordinate Judge has found that the suit, as it now stands as against the 
second defendant who was put in possession by the Secretary of State, is barred 
by limitation. 

(t is contended before us that Article 3 onlv applies to a suit against the 
landlord. In the first place this suit was brought against the landlord, and the 
High Court did not hold that the [43] landlord was not a necessary party 
to the suit. The suit was dismissed as against him on the ground that it was 
barred by limitation. But even if we could treat the suit at this stage of the 
ease as notr being a suit against the landlord, we are not prepared to say that 
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, fch.e broad proposition contended for is correct. It is perfectly true that it has 
been held that this article is limited to suits where the ouster complained of 
has been caused by the landlord or by somebody acting in concert with him or 
at his instance. We are not await) of any decision (there is nono reported) 
which limits the article against the landlord alone, and holds that it doos not 
apply to a suit against a porson holding under the landlord. The omission to 
add the landlord as a party defendant would not in our opinion oxtend the period 
of limitation from two to twelve years. It is the circumstance of the ouster, 
and the fact that a particular person has ousted the plaintiff, which give rise 
to the necessity of his proving his occupancy right as against that person and 
therefore make it necessary for him to sue to rocovor possession of the 1 and 
claiming it to ho held bv him as an oeoupancy-raiyat. 


As far as we are aware, the effect of all the decisions and certainly of 
those cited to us to-day is not to restrict the article to sui.ts against the landlord 
alone. The two cases referred to - liamjanee. Jiibee v. A mgo Reparse (I. L. R., 
If) Gal., 317) and Chnnder Kishore Dry v. HajkiJtore Mas ami ar (I. L. R., 
15 Cal., 450) were cases brought against persons who were trespassers not claim¬ 
ing under the landlord. Hero wo’havo a case brought against a tenant with 
whom the land was settled by the landlord. 

In our opinion, the judgment of tint Subordinate Judge is right, and the 
appeal must be dismissed with costs. 


C3. 


C. C. 


Ippcal dismissed. 


NOTES. 

[See ills., (1899) O.W.N., ”26 ; (1908) li C.W.N., 108.] 


[44] ORIGINAL CIVIL. 

The :Ssfli July, IbQti. 

1’HESENT : 

Mil, .Justice Sale. 

G. W. A. Lloyd 
versus . 

. B L. Webb and another. 

l V'il—Construction of Will—Vested Interest—Conditions Repugnant — 
Condition restricting Immediate Enjoyment—Commission allowed 
to Trustees, Calculation of. 

Where :t testator who died in 189(5 bequeathed the whole of his property, with the 
overran at of au annuity to his wife of £ 2h0 per annum and some other specific legacies, to 
lux i>ulv sou, who bad attained majority at the date of his father’s death, hut subject to the 
restriction that be should not be allowed to enjoy it until the end of the year 1900; and 
appointed two trustees to carry out his wishes; 

Unit! that the son took an immediate vested interest in the estate of the testator. 

Held, also, that the condition restricting his immediate enjoyment was a condition 
repugnant ami was invalid. 
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Gosling Gosling (Joh. 266), Wcatherall v. Thornburgh {L. R., 8 Ch. Piv,,.2Cl) followed. 

Where commission is allowed to trustees annually, such commission should be calculated 
on the income of the estate, and not on the corpus. 

This was a suit for the construction of the will and for the administration of 
the estate of William Lloyd, who died on 15th January 1896, in the district of 
Darjeeling, leaving a son, the plaintiff', and a widow, who resided in England. 
Probate of the will was obtained by the executors, tho defendants, on 10th of 
February 1896. By tho will they wore also appointed trustees for carrying 
out the wishes of the testator, and one of the defendants, A. li. L. Webb, was 
at the time of the death’ of the testator the manager of the hanking business 
carried on by him during his lifetime. The plaintiff' at ibe date of the will had 
attained 'full age, but hud not adopted any profession, although before the 
death of his father he had succeeded in obtaining a commission in the Militia. 

The questions raised on tho construction of the will were as to the eff ect 
to be given to the following provisions contained in the will relating to the 
plaintiff 

“ I leave all my estate, whether private or appertaining to Lloyds Bank, [45] in trust lor 
the benefit of my only child. George William Vylnihr Lloyd, and hereby appoint Alexander 
Baness Lumlev Webb and his brother Edwin John Webb trustees for carrying out iriy 
wishes. , 

"And my son is to be allowed only such small sum pecuniary as may force him to 
earn his own bread. At the end of the year l'.JOO the trust shall cease. 

" At the eud of 1900 years my son is to lie allowed to enjoy the estate.” 

Under the will, apart from tho provisions dealing with tho son’s interest 
in the estate, the widow of the testator was entitled to an annuity for her 
life. There wore also other legacies which it is not necessary to discuss for 
the purposes of this case. 

A further questiou was raised as to the intention of the testator when he 
directed that the remuneration of the trustees should ho fixed at a commission 
oi three per cent. The will provided that “ three per cent, commission he 
allowed among tho trustees annually." As trustees tho defendants would have 
to conduct the business of the Bank, and if the amount fixed by the) will 
was to be paid out of the income of the estate only, the remuneration would 
be wholly inadequate as a Bank manager's salary, and would amount to 
considerably less than what the defendant A.B. L. Webb had drawn hitherto as 
the manager of the Bank. 

Mi 1 . Jackson (Mr. Jionncrjee. with him) for the Plaintiff.—I submit that 
the terms of the will are clear. From the 1st clause there can be no doubt 
that there was an absolute gift to the son; subject, however, to the gift to tho 
widow of £250 per annum for her life. No portion of the property theiefore 
is given away, and the next condition is void. Uarhin v. Master man [L. It. 
Ch. Div. (1894) Vol. 2, L84], Gosling v. Gosling (.foil. 2(55), Gosavi Shivtjar 
Dayagarv. liivctt-Carnac (I. Ij. R., 13 Bom., 465). The authorities are clear. 
This is an absoluto gift, and the conditions restraining it are void. The 
moment the legacies are satisfied the plaintiff is entitled to immediate possession. 
As regards the trustees they are to he allowed commission at the rate of 3 per 
cent. The question is whother the threo per cent, is to he paid out of the cor¬ 
pus or the income. Lewin on Trusts, p. 708. Under the Administrator-Gene¬ 
ral's Act all attempts to charge commis-[46]sion have been done away with. 
It is submitted that the commission must come out of the income. 

Mr. Bonnerjee on the same side.-- There can be no doubt that the plaintiff 
takes a vested interest in fee in the entire portion of the estate. The clause 
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a,s to the 'pecuniary assistance to the son is inconsistent with the gift. It 
would come out of his own estate. The clause that at the end of the year 
1900 my sou is to enjoy the estate " is void, as being repugnant to the gift. 
White and Tudor’s Leading Oases, p. 258, Bradley v. Peixoto (3 Ves. 324). 
Suppqse there was nri intestacy. The widow would get & and the son £. But 
if there is a gift of tho corpus, the condition repugnant must go. The defendants 
cannot contend that the intestacy relates to the income and not to the corpus. 
If they say that it relates to the corpus as well, that is clearly confuted by the 
1st clause of the will. Tho testator did not wish to deprive his son of the 
property in any way, hut was clearly not satisfied with him. Under the 
circumstances tho attempt to postpone the enjoyment of the property in any 
way cannot be upheld. Gosling v. Gosling (Job. 205) extends the principle of 
Sanders v. Vautier (Cr. & J\ 240), Copal Lull Seal v. Administrator-General of 
Bengal. The commission is clearly to he paid out ol the rents and profits and 
not out of the corpus. The words “ annually ” shew "that it must be on the 
income. 

Tho Advocate-General (Sir Charles Paul). --This case is not governed by the 
English Law, but by the Succession Act. DeSouza v. Secretary of State 
(12 B, L. R., 423), Norendra Nath Sircar v. Kamal ISasini Dasi (1. L. R., 23 Cal., 
563 : L. R., 23 I. A„ 18). In the latter «ase tho Privy Council say you must 
construe the Code by itself There is uo gift here ah initio. The legal estate 
goes to the trustees. There is a liyiitalion in trust, but no more. The testator 
intended Lhe wife to have L250 per annum, and the son something to live on 
until the year 1900. There is nothing in t ‘10 Indian law preventing a 
person from making a will of this sort. There is a great deal which says you 
can do it. Succession Act, s 107, Mustration (j) is a similar gift. Again, 
if the son died before 1900, the estate would go to the £47] wife. The Court 
cannot set aside the intentions of the testator. In re Brooke’s Will (34 L. J. 
Ch., 616). The testator nowhere' says that he gives the estate to the son 
absolutely. Is there anything in tho Indian law to prevent the testator from 
keeping his son out of his estate for six years. 1 submit there is nothing. 
As regards conditions repugnant, tho Indian law is contained in sections 118, 
119 and 120 of the Succession Act. Tbore are no repugnancies such as those 
stated in Gosling v. Gosling (.Job., 265). That is not a case similar to this 
one. In Gosavi Sluvgar Day agar v. Hi vett-Carnac (I. L. R., 13 Bom., 463), the 
Succession Act was not inferred to. In tiiis will there is nothing to show that 
the testator gave absolutely in the first instance. The income would accumu¬ 
late. There has been no disposition of it. As regards the commission of 
three per cent., Mr. Webb has been the manager of the Bank for years. Are 
he and his brother onlv to get Rs. 150 per mensem between them? Legally 
he cannot now charge a salary as manager of the Bank, being the trustee. 
The words “ annually ” cannot mean upon the income only. Tf not then it 
must be out of the corpus. [Bale, .1.—The trustees might say : “ if we are 
only entitled to get three per cent, as commission out of the income wo are 
entitled to be appointed managers separately.! Yes, but that was not the 
intention. 

Mr. Bonnerjee in reply.—The property must vest beneficially in some one 
at the death of the testator. [Salk, J .—Could not the testator give the pro¬ 
perty to the son after six years?J No, then there would be an intestacy : against 
that the Court would struggle. Section 70 of the Succession Act, You cannot 
tic up the property with no one to enjoy it. 

Sale, J . —This is a suit for the consti uction of the will and for the adminis¬ 
tration oi the estate of William Lloyd, who died iu the Darjeeling district on 
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the 16th of January 1896, leaving the plaintiff, his son, an only child, and a 
widow who resides in England. The will is dated the 16th of September 
1890, and the defendants, who are appointed the trustees for carrying out the 
wishes of the testator expressed in the will, obtained probate as executors 
according to the tenor, on the 10th of February 1896. It appears that the 
testator had for many years carried [48] on, and was carrying on at the date 
of his death, a banking husiness in Darjeeling, of which the defendant 
Alexander Bariess Lumley Webb was the manager, and that tho business is 
still being carried ou by the defendants as the trustees appointed by the will. 
It also appears that at the date of the will the plaintiff had attained full age 
but had not adopted a profession, though it is said that before the death of his 
father h& succeeded in obtaining a commission in the Militia. 

The main question raised on the construction of the will of the testator is 
as to the effect to bq given to the provisions contained in the will relating to 
the plaintiff 

Subjec’t to the payment of an annuity to tho widow, about which no ques¬ 
tion arises, the will, which is an inartificial and ill-expressed document, contains 
the following directions: 

“ I leave all my estate, whether private or appertaining to Lloyds Bank, in trust for 
the benefit of my only child, George William Aylmer Lloyd, and hereby appoint Alexander 
Baness Lumley Webb and his brother Edwm John Webb trustees for carrying out 
my wishes," 

A subsequent clause provides as follows : — 

“ And my son is to bo allowed only such small sum pecuniary as may force him to earn 
his own bread. At the end of the year 11100 the trust shall cease." 

Then follows tho provision : 

“ At the end of 1000 years ray son is to bo allowed to enjoy the estate.” 

The first question is, what is the nature of the gift to the son, is it an 
absolute gift of the whole estate with immediate vesting, or is it a postponed 
gift contingent, upon the son surviving to tho end of tho year 1900, when tho 
trust is to cease. 

It is to be observed that there is no gift over in the will nor is there any 
separate or express devise of the surplus income of tho estate for the period 
intervening between the death of tho testator and the cessation of the trust 
after providing for tho widow’s annuity, the son’s subsistence allowance, and 
the trustees' remuneration. 

It is said that though the testator leaves his estate in trust for the benefit of 
his son, the benefit which it was intended that the sou should take is explained 
by the subsequent provisions cf the will and is limited and controlled thereby. 
But the object of the trust, so far as it is defined bv tho subsequent directions of 
[49] the will, is not to create a benefit in favour of the son, hut to cut that 
benefit down and to restrict it to a subsistence allowance until the year 1900, 
when the trust is to determine. It seems to me, therefore, the hr.netil given by 
the earlier clause of the will cannot be confined to the bennjit to be enjoyed 
by the son under the terms and during the pendency of the trust. 

The gift is in express terms of the whole of the estate to trustees for the 
benefit of the son. The testator, however, desires that his estate is not to 
come into the possession or enjoyment of the son fora given period so as to 
aflord the son an opportunity of learning to earn his own livelihood. Similar 
provisions with a similar object have been held to constitute an immediate and 
absolute gift. 
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Ill Hanson v. Graham (6 Ves. 239) the subject of immediate gifts with 
postponed enjoyment and gifts postponed to or contingent on the doneo attain¬ 
ing n certain age was much discussed, and at p. 248 of the report Sir W. GltANT, 
M. JR., observes as follows as regards the decision in tho case of Love v. 
L’Estrange (3 Bro., 337). " It was uot a simple unqualified gift, but there 

were many circumstances to shew that Walter Nash was meant to have the 
benefit absolutely, and that the enjoyment was only postponed ; the testator 
giving it to trustees in the meantime; and applying a reason lor withholding 
the enjoyment from this minor; that he wished him to follow his trade as a 
journeyman ; with which object lie naturally thought that fortune would inter¬ 
fere, and therefore lie postpones the enjoyment of it until the ago of twenty- 
four. But he gives it to trustees entirely and absolutely for the benefit of 
Walter Nash; to improve it for his benefit, to transfer the whole to him when 
lie arrives at that age, arid to make him a certain allowance in the meantime. 
Tliat is very different from a simple bequest to him, wlie'n twenty-four, for if 
that had been a legacy it would have been (separated from" the residue imme¬ 
diately upon the testator's death, and must have been paid over to the trustees 
immediately, and they would have jnanagod it until the legatee had attained 
the age of twenty-four.” 

In Sanndeis v. Vautier I.Cr. it 1\, 210) where a testator bequeathed certain 
[50] stock to trustees upon trust to accumulate the dividends until the intend¬ 
ed donee should attain 25 and then to transfer the principal together with the 
accumulation to the donee absolutely, it was hold that the donee, though a 
minor at the testator’s death, took an immediate vested interest in the legacy, 
and at p. 248 of the report Lord CoTTR.NHAM referring to the cases of Love v. 
L’ Estrange (3 Bro., 337) and Hanson, v. Graham (6 Ves. 239) makes the 
following observations:— 

“ That case lias many points of resemblance to the present, and although 
Lord ROSSLYN seems in Nonh house y. Holme (1 Bro., C. C., 298) to question 
the principle of the decision, Hir W. (1 KANT in JIanson v. Gtaham justifies it 
upon grounds most of which apply to this case, particularly that the fund was 
given to trustees till the legatee should attain a certain age, and that it should 
then be transferred to him ; from which and other circumstances lie thought it 
was to he inferred that the fund was intended wholly for the benefit of the 
legatee, although rho testator intended that the enjoyment of it should ho post¬ 
poned till his age of twenty-four. Such, 1 think, was clearly the intention of 
the gift in this case." 

It appears to me that these observations of Sir W. (I It ANT and Lord 
COTTENHAM are applicable to the circumstances of the gift in question in this 
suit, arid that in accordance therewith I must Jiold that tho plaintiff under 
the will of the testator took an immediate vested interest in the estate of 
the testator. 

The next question is whether the gift is an absolute gift of tho entire 
esLate, or whether the gift is qualified or restricted in any way by the sub¬ 
sequent directions to the trustees, and in particular by the direction that the 
son is not to be allowed to enjoy tho estate till the end of the year 1900. 

The plaintiff contends that there is an absolute gift of the estate to him, 
aud that the subsequent restrictions are repugnant to the previous absolute 
gift and should be disregarded. 

The rule under which tho Courts will set aside or disregard conditions 
or restrictions as repugnant to a previous gift is well [51] recognized in 
England, and it is thus stated by LlNDLEY, L.J., in the ease of Harbin v. 
Mastcrman IL.'R,, Ch. Div. (1894), Vol. 2,184 (196)]. “ Now notwithstanding 
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the general principle that a donee or legatee can only take what is given him on the 
terms on which it is given, yet by our law there is a remarkable exception to this 
general principle. Conditions which are repugnant to the estate to which they are 
annexed are absolutely void, and may consequently be disregarded. This doctrine, 
I apprehend, underlies the rule laid down in Saunders v. Van tier ( Or. & 1\, 2:10) 
and enunciated with great clearness by Vice-Chancellor Wool) -in Gosling v. 
Gosling, Job., 265 (272). Vice-Chancellor Wood says this : ‘ The principle of 
this Court has always been to recognise the right of all persons who attain the 
age of 21 to enter upon the absolute use and enjoyment of the property given to 
them by a will, notwithstanding any directions by the testator to the effect that 
they are not to enjoy it until a later age :—unless during the interval the property 
is given lor the benefit of another. If the property is once theirs, it is useless for 
the testator to attempt to imposo any fetter upon their enjoyment of it in full so 
soon as they attain twenty-one. Ami upon that principle, unless there is in the 
will, or in some codicil to it, a clear indication of an intention on tho part of the 
testator, not .only that his devisees are not t.o have tho enjoy mont, of the pro 
perty he has devised to them until they attain twenty-live, but that some other 
person is to have that enjoyment,—or unless the property is so clearly taken 
away from the devisees up to tiie time of their attaining twenty-five as to 
induee the Court to hold, that, ns to the previous rents and profits there has 
been an intestacy—tho Court does'not liesiLato to strike out of the will any 
direction that the devisees shall not enjoy it in full until they attain Lbe ago 
of twenty-five years.’ " 

And in Weather all v. Thornburgh [L. It., 8 Ch. Div., 261 (269)], Lord 
Justice James refers to the same rule in these words: 

“The Court acted on the established principle that where there is an absolute 
gift to an adult male any direction to restrain his enjoymeut of it is absolutely 
idle, unless there is a defeasance. In such a case a direction to accumulate the 
income is only a mode of [52] preventing the person entitled from enjoying 
the property, which can have no effect.” 

Now can it bo said iu this case that as to tho intermediate interest or as 
to the surplus ineomo of tho estate prior to the end of tho year 1900, there is 
either an intestacy oi a defeasance. Jn my opinion it cannot. Tho testator 
intended, I think, to make a present gift of the entire estate to his son, and ho 
intended that his son should have the ultimate enjoyment of the whole estate 
in the hands of the trustees after payment of tho legacies. It was only the 
present enjoyment of the estate of which the testator desired to deptivu the 
plaintiff, and this attempted restriction is in my opinion invalid and must 
be disregarded. 

It is true that the rule as to repugnant conditions has not been introduced 
into this country by the Succession Act, or by other statutory enactment, but on 
the other hand ithas been applied by Phkak, J ., in the case of Mokoondo Lull Shaw 
v. Gonr.sk Chunder Shaw (1. L. R., 1 Gal., 104), and also by the Bombay Court in 
tbecase of Gosavi Shivqar Dayager v. Rioett-Canwe (I. L. R„ 13 Bom., 463) 
and by the Privy Council in the case of Ashulosh Dull v. Doorqa Churn Chatierjee 
(I. L. R., 5 Cal., 438): see page 444 of the report. 

A question has also been raised as to the trustees’ remuneration. The 
will provides that “ three per cent, commission he allowed among the trustees 
annually.” Is the commission to be calculated on the corpus or income of the 
estate ? 

The testator contemplated the trust continuing till the year 1900, and 
even longer should the son die before that time and tho wife survive. The 
remuneration given to the trustees is for the management of the general estate, 
and the direction that the commission is to be allowed annually appears bo 
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it waa bo be calculated' on the income of the eatabe.' It is sw3, 
that if calculated in this way, the remuneration wohld be wft$U£ ; 
^lequate as a Bank manager’s salary—*«n+ator could not have 


. _^ -and that the testator could not have 

f^jSteuded to reduce so largely the salary of the defendant Alexander Baness 
■ Eiumley Webb, who has for many years acted as the manager of the Bank. 

[S3] But in my opinion the remuneration provided by the will for th© 
trustees, was* intended to be wholly apart from the salary which the defendant 
Alexander Baness Lumley Webb would be entitled to so long as he continued 
to be the manager of the Bank. The remuneration provided by the will is 
intended for the discharge by the trustees of the duty of general management 
of the estate and not for performing the special duties of a manager of the 
Bank. Tho remuneration for the latter duties must be specially provided for 
in due course of the administration of the estate. 


There mast be a decree for administration of the estate with a declaration 
of the right of the plaintiff to immediate possession the estate, subject to 
the payment of the debts and Jogacies, or provision being made therefor, in 
due course of administration. 

Costs of all parties to be t&xed’on scalo 2 as between attorney and client 
and to come out of tlie estate. 


Attorneys for the Plaintiff: Messrs. Morgan if Co. 
Attorneys for the Defendants : Messrs. Dignam & Co. 
C. E. G. 


NOTES. 

I This case was distinguished iu (1905) 9 C.W.N., 528 ; 1 O.L.J., 005 on tho ground that 
there, for tho intermediate period specific trusts were croated and tor that reason the restraint 
was held to he not bad in law.] 


[24 Cal. 53] 

CRIMES! A L REFERENCE. 


The 24th August, 1896. 

Present: 

Mr. Justice Macpijeuson and Mr. Justice Banbrjee. 

__ • 

Mukti Bewa.Complainant 

versus 

.Fhotu Santra.Accused. 11 

Compensation— Compensation to accused in Criminal Case—Criminal 
Procedure Code (Act X of 1882), section 560 — Separate 
charges—Complete discharge or acquittal. 

The accused wa_s charged under section 352 and section 379 of the Penal Code but 
convicted undor section 352, being discharged under section 379. The Magistrate ordered 
the complainant to pay compensation for bringing a frivolous and vexatious charge under 

*Crnninal Reference No. 202 of 1896, made by W. R. Bright, Esq., District Magistrate 
of Midnapur, dated the 28th of July 1896. 
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the Criminal Procedure Code. The order for paying ' compensation was set 
asideontbe ground that section 560 could only operate when there was a complete discharge 

or dental* , 


THIS was a reference to the High Court by the District Judge of Midnapur. 
The facts of the case and the grounds of reference appear from. the following 
letter of reference :— 

[Ml " In this case Mukti Bewa complained against Jhotu Santra and others charging 
thorn with boating her and taking away her husuli. The case was referred to the police for 
enquiry, as I thought the charge of theft might be an exaggeration. The police sent the 
case up for trial under sections 379 and 147. 

“ The acoused was convicted under section 352 and fined Rsf. 2, but he was discharged, 
under section 253, of the accusation under section 379 and the complainant was fined Rs. 25 
for bringing a false and vexatious charge. As the order appears to me to bo of very doubt¬ 
ful legality, I think it necessarv to refer the case to the Hon’bio Comt. Section 5G0 of the 
Criminal Procedure Code, which takes the place of section 250 of tho former Code, is 
intended as a moans for summarily punishing persons who have brought false complaints 
without the necessity of recourse being had to section 211. By parity of reasoning it would 
seem that if a prosecution could not be instituted for bringing a false complaint under 
section 211, no order for compensation could be given under section 560. 

“ In cases similar to the one now under reference, a prosecution under section 211 
would not be undertaken, as iho case, at any rate, was partly true. Section 560 lays down 
that, if tho Magistrate is satisfied that tho accusation was frivolous and vexatious, ho can 
grant compensation. Now, in this case tho accusation vv,is at any rate partly true. The 
complainant was at any rate beaten ; it cannot be said that the complaint was frivolous or 
vexatious unless the offences with which the accused was charged can be treated as different 
accusations and judged separately. In that case 1 should think that the Legislature would 
have certainly provided some clause like this: Where the accused is charged with one or 
more separate offences and tho Court considers that any one of those is frivolous and vexa¬ 
tious ho can grant compensation. It appears to me that the present procedure >s a danger¬ 
ous one. In the present case the complainant had suffered a wrong, at the utmost she had 
exaggerated the wrong leallv suffered, and the result is that she has had to pay Rs. 25 and 
has suffered her wrong too. Although such an order a ! the one under reference may have 
tho effect of checking the common habit of embellishing assaults with charges of theft, at 
the same time it will undoubtedly aeL as a deterrent to the filing of complaints at all. A 
further point is this: section 560 was enacted in order to cover warrant cases and cases of 
accusations instituted otherwise than upon complaint, out so far as I know no other change 
was intended. Under section 250 tho compensation now given could, I think, certainly not 
have been given, as the complaint was certainly not frivolous or vexatious, for at bottom, it 
was true. ■ 


“ 1 would urge that as far as cases instituted upon complaint are concerned, section 560 
has made no change except that in warrant as well as summons cases compensation can 
be given. The Deputy Magistrate has furnished an explanation. He has quoted three 
cases from the notes to his Criminal Procedure Code. The third case, Lala Bancshwar 
Sahai, Calcutta High Court, August 20, 1877, is unreported. 

[SB] “ The first case, Modhoosovdan Ghost v. Jayrnm Hazrah (13 W. U., Cr., 39), would 
distinctly favour the Deputy Magistrate’s contention, as it would appear to follow that 
the separate charges could bo treated separately. 

“ The second case, Gunamanee v. Haree Datta (18 W. R., Cr , 6), seems to be in opposi¬ 
tion to the previous ruling. But it is a case which is entirely on all fours with the present 
case. As regards the facts, though owing to the change in the law, compensation could, of 
course, now be given for a charge of theft, and tho words in which the District Magistrate 
summed up the case then are equally applicable to the present case. 
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* *‘Tho accusation of assault was not frivolous. The general accusation was not frivolous 
> or Vexatious though the specific charge of theft may have been false. 

The judgment of the High Court (Maopherson and Banerjee, JJ.) was 

as follows:— 

We agree with the view expressed by the District Magistrate, and consider 
that in a cas.e like this section 060 can only operate when there is a complete 
discharge or acguittal. The order directing the complainant to pay compensa¬ 
tion must, therefore, be set aside, and the amount, if realised, refimde l . 

S. C. B. 


[ 24 Cal. 55 7 

FULL BK.NCII. 


The 4th September, 1 SOU. 

Present: 

Sut W. Comer Tether am. Knight, Ciitef Justice, Mr. Justice 
OKinealy, Mr. Justice Maopjierson, Mr. JnsTroK Trevelyan 
and Mu. Justice Banerjee. 


Protap Narain Singh and others.First party, Petitioners 

vers us 

Bajendra Narain Singh and another.Second party, Objectors. 

Possession, Order of Criminal Coui t as to—Criminal Procedure Code (Act 
X of ItiSd), section 14-t—Initial proceed tugs-—Parties concerned — 
Adding parlies during th“ course of the, proceedings. 

Before initiating proceedings under section 1 f5 of the. Criminal Procedure Code, it is the 
duty of the Magistrate not only to »<* satisfied that a dispute likely to cause a breach of the 
peace exists, but also to ac'i-taiu, as far as possible, who sire concerned in the dispute. The 
Magistrate hr.i no power to idd parties duriug the course of the proceedings unless in the 
initial proceeding 1 e is satisfied that they are concerned in the dispute. If in the course of 
the proceedings it'appears to the Magistrate that it is absolutely necessary that [58] other 
parties should be required to attend, the only course open to him is to initiate a new proceeding. 

Jinm Ckunder Das v. Monohur Jinii (i. Ij. R., ill Cal., ‘2D) discussed. 

Tins case was referred to a Full Bench by O’KfNEALY, BANERJEE and 
Hill, JJ. It was a reference by the Sessions Judge of Bhagulpur submitting 
the case to the High Court under section 438 of the Criminal Procedure Code 
for ordoi s. 

The let .;or of reference of the Sessions Judge was as follows :— 

“The present- petitioners appear to have been parties with others to two proceedings 
taker- nuclei sect.on 14b, Criminal Procedure Code, before the Deputy Magistrate of Supoul 
at about the -ume time The proceedings in respect of which this application is made related 
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to land in Daharia, and the other case related to lands in Kusaha. The same persons 
were the parties in both cases. In this case tho petitioners were made the first party and 
Rajendro Narain and others were made second party, and in the Jvusaha ease vice versa. 

“ Both cases were fixed tor hearing about the same time, this case being fixed for the 
24th January last, and the other case fertile 27th January 1896. 

“When this case was called on for hearing the petitioners had not thoir -witnesses ready, 
but had their witnesses present in the ease of Kusaha. They applied for an adjournment, 
alleging that they were under the influence of a bond fide mistake that the Kusaha ease 
would be taken up that day, and the Daharia casi* on the 27th January. The Deputy 
Magistrate refused the application. Another petition was put in asking for a day's adjourn¬ 
ment, which was also refused. The Deputy Magistrate disposed of tho case after taking the 
evidence of the second party, Rajendro Narain. only. He examined the petitioner, Lachmi 
Narain, who said lie luid been misinformed by a servant as to the date, and he also examined 
the petitioner’s mukhtcar, who said he had known that the 24tli January was the date fixed 
for the Daharia ease, but his clients had not been to him to ask him. 

“In support of this application it is urged that this ease should be sent back to tho 
Deputy Magistrate for further inquiry — 

(a) Because petitioners were under the Influence of a bond fitlc mistake as to the 
date, and the Deputy Magistrate ought not to have refused their application 
for an adjournment; 

(b) Because, when from the evidence of tho other party it appeared that Jugdeo Jha 
was interested in the land as a proprietor, the Deputy Magistrate ought, follow¬ 
ing the ruling in limit Chundcr Das v. Monohur Hoy (I. Jj. R., 21 Cal., 29), 
to havegrauted the application of the petitioners and to have issued a notice to 
Jugdeo Jha, so that the ease might have been heard in his presence, or lie might 
have had an opportunity, as a party to the proceeding, of putting in any 
objection ; and 

[67] (et Because the order contains no specification of the lauds in dispute, and while 
the proceeding drawn up by the Deputy Magistrate specified H highas in 2 plots 
as the lands in dispute, the witnesses for the other party gave evidence with 
regard to or 17 biglias. 

“In opposition it is urged that, the objection to the trial on the 24tli January was not 
bona tide, and that the potitiorie.ts' only object was to get ill* 1 other o i s n taied first, so that 
the other party might first give their evidence. But this argument cannot apply to the 
application for one day’s adjournment. 

“ ll is also urged that (.tin land referred t > in the proceedings ol tlie Deputy Magistrate 
is included in tho 16 or 17 high,is unused to by the witness-s. This may he so. but thoie 
is no proof that it is the ease. 

“ It is not improbable that She Deputy Magistrate is right in holding that the petition¬ 
ers wished to harass the othci party Infrequent, postponements, blit I do not think that 
this was sufficient reason for his refusal to grant, the one day's adjournment prayed for, and 
I am far from being satisfied that the petitioners wore not, under a bona Jklc mistake as to 
tho dates fixed for the two eases. The description of the present case in the order sheet 
seems to have been eonfused'in the course of the proceedings. In mv opinion the Deputy 
Magistrate ought to have granted the adjournment, prayed for, so as In have enabled the 
petitioners to produce tlieiv evidence. 

“ The objection based on th< ruling in Ram Chundcr has v. Monohur Roy (I. L, R., 
21 Cal., 29) is also valid. When it came to the knowledge of the Deputy Magistrate that 
Jugdeo Jha was interested in the lands in dispute he ought to have made him a party to the 
proceedings and issued a notice to him. 

“ Arid lastly tho objection as to the discrepancy between the amount of tho lands said 
to be in dispute iu the proceedings and deposed to as being in dispute by the witnesses appears 
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one, and the absence of any specification of lan^a in the orfle* leavekiVin aottet 
^ whether the order refers to 3 bighae ofland or 16 or 17 bighas. *■ 

“ For the above reasons I do not think that tho order of the Deputy Magistrate ©to W 
upheld, and I consider that a further inquiry into the ease is necessary. The order of the 
Deputy Magistrate should, in my opinion, bo set asido, and the case should bo remanded to the 
Deputy Magistrate to make a further enquiry into the matter, and to proceed to dispose of 
the case according to law. Jugdeo Jha should be made a party to the proceedings and notice 
issued to him; and opportunity should bo given to both the present parties to the proceed¬ 
ings to produce evidence to support their allegations that they are in possession of tho 8 
bigbas of hind, which from tho proceeding of the Deputy Magistrate appear to be in dispute." 

The mntoriul portion of the explanation of the Deputy Magistrate was as 
follows; 


[58] “ Regarding the ruling in Ham Chunder Das v. Motiohur Roy (I.L.R., 21 Cal., 29), 
I beg respectfully to state that tho said judgment lays down ‘ that it is the duty of the 
Magistrate on tho materials before him to ascertain, so far as he can, who are tho persons 
interested in, or claiming a right to, the property in dispute, and to give notice tc them all, 
so that the whole matter, so far as his Court is c nn’oniud, liny be disposed of in one proceed¬ 
ing.' When the proceedings were instituted by me, and even when written statements 
woro filed by both parties, there was no mention either in the police report or in the pleadiugs 
of either party that Jugdeo was interested in the land. It was only when the case was taken 
up for final disposal that the lact eame to ray notice. I beg n spoetfully to submit that the 
ruling requires me to make p irties only ilmsc persons who appear to be interested m the land 
in dispute from tho materials before me before the ease is actually taken up for final disposal. 
The case remained ponding in my file for full three months, but never before the last day of 
hoaring was it brought to my notice that Jugdeo was a party interested.” 

" Regarding the specification ol the lauds in dispute, i hi>g to state that as tho descrip¬ 
tions of the land furnished by the parties and the Police were not satisfactory, 1 myself 
and both the parties went to the land in dispute together and Used locally tho boundaries of 
the land in dispute. Hence there could be no doubt about the identification of the land 
actually in dispute." 


The ORDER of O’Kinealy, Banhiuku and Hill, JJ., referring the case 
to a Full Bench was as follows ;— 


This is a referenco made by tho Sessions Judge of Bhaugidpur under 
section 438 of the Code of Criminal Procedure. 

The original case was one under section 145 of the Code, .and was disposed 
of by the Deputy Magistrate of Supoul. The Judge in his reference recommends 
us Co sot aside the order of the Deputy Magistrate and remand t.he ease to him 
to make a further enquiry into the matter and decide tho case according to 
law. Ho further recommends that wo should in conformity with the decision 
arrived at in the case of Ham Chunder Das v. Monohvr Hot/ (I.L.R., 21 Cal., 
29) direct I he Deputy Magistrate to make one Jugdeo Jha a party to the 
proceedings aDd have the question of actual possession decided in Ids presence. 

Admittedly there is evidence that Jugdeo Jim is interested in the land 
which is the subject of dispute, but not otherwise concerned with the dispute. 

[59] The reference turns upon what is the meaning of the words " the 
parties concerned in such dispute" in tho first part of section 145. Section 
145 differs from the corresponding section of the previous Code of Criminal . 
Procedure in sp far as the words “ the parties,” which occur in section 145, 
were “ all the parties” in the corresponding section of the previous Code. In 
the case of Unbind Chunder Ghase v. Anundo Chunder Sircar (18 W. R, Cr., 
o4j, it was held that the only parties entitled to notice were those concerned 
in the dispute likely to cause a breach of the peaee. In the case of In the 
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matter of the petition of Kitnund iJarmn Bhoop (I. L. R., 4 Cal., 650) feh© 
same view was adopted, and it was further decided that there was no provi¬ 
sion in the Code of Criminal Procedure allowing an intervenor to come in 
in the middle of the proceedings. In the case of Ohhoy Chandra Mookerjee v. 
Mahamed Sabir (I. L. R., 10 Cal., 78) the same course of decisions was 
followed, and the Criminal Courts were directed not to lend themselves'to the 
decision of matters of simple possession which wero properly cognizable by 
Civil Courts, and also to take care that before they assumed jurisdiction to 
decide any question under section 145, the foundation of their jurisdiction, 
that is to say, a dispute likely to cause a breach of the peace, did exist. A 
different view of this section has been taken by another Divisional Bench of 
this Court in the case of Ram Chunder Dus v. Monohur Roy (I.L.R., 21 Cal., 
29), to which the Sessions Judge has drawn our attention in his letter of 
reference. In that case it was held that the words “the parties concerned in 
such dispute " are not limited to persons who are disputing, but include per¬ 
sons who are interested in, or claiming a right to, the property in dispute. It 
further laid down the ruling that it is the duty of a Magistrate to ascertain, 
as far as he can, on the materials before him, who are the persons interested 
in, or claiming a right to, the property in dispute, and to give notice to them 
all, so that the whole matter may be disposed of in one proceeding. 

Two of the Judges constituting this Divisional Bench do not acquiesce 
in this extended meaning of the words “ the parties concerned in such dispute.” 
They think that the view taken hv the Judges in the cases previous to the one 
last referred to is correct. One of the Judges of this Bench considers that the 
meaning ( 60 ] attached to those words in the case last referred to, that is, 
the case of Ram Chunder Das v. Monohur Roy (I.L.R., 21 Cal., 29) is 
correct. This Divisional Bench therefore refers the case to a Full Bench for 
such orders as to the said Full Bench may seem fit. 

Bahu Umnkali Mukerji and Babu Harendra Narayan Milter for the Second 
Party. 

Bahu Saligram Singh for the First Party. 

Pabu Uinakali Mukerji. — Section 145 occurs in Part IV of the Criminal 
Procedure Code which deals with “ Prevention of Offences.” Therefore only 
persons actually disputing or offending against the public peace are meant to 
1)6 included by thq words “ parties concerned ” in section 145. The Magistrate 
has no power to introduce as party any person not mentioned in the pre¬ 
liminary proceedings: Bechu Sheikh v. Del> Kumari Dost (l.L 11,21 Cal., 404); 
nc-r can he allow interveners to come in; In the matter of the petition of 
Kunund Narain Bhoop (I.L.R., 4 Cal., 650). In order to ho made a party a 
person should have an interest in the subject-matter and ho also actually 
disputing : Gobtnd Chunder Chose v. An undo Chunder Sircar (18 W. li., Cr., 
54). The case of Ram Chunder Das v. Monohur Roy (I.L.R., 21 Cal., 29) 
does not lay down anything different. The words “ forbidding all disturbance, 
Ac.,” have beon construed to affect only the persons actually on the record; 
In the matter of Copal Iiurno war (3 B. L. R., A. Cr., 13', followed in Queen- 
Empress v. Knppuyar fl.L.R , 18 Mad., 51). 

Babu Saligram Singh, contra.-— The words “ parties concerned ” should be 
construed to mean those actually engaged in the dispute, as well as those 
interested in the result of the dispute. The final order of the Magistrate should 
not be restricted so as to affect only those persons who are mentioned in the 
initiatory proceedings : Bechu Sheikh v. Deb Kumari Dasi (I.L.R., 21 Cal., 
404). The judgment of RAMPINI, J., in that case points out that the words' 
“none of the parties” in section 146 were substituted for “neither of the 
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'■'"'.^giSirties ” in.order to obviate the objection of AiNSLiB, J., /» the matter of the 
petition of Kunund Narain Bhoop (I.L.R., 4 Cal., 650). See also Queen* 
Empress v. Gohind Chandra Das (I.L.R., 20 Cal., 520). 

[61] The judgment of the Full Bench (Petheram, C. J., O’Kmealy, J., 
Macpherson, J„ Trevelyan, J., and Banerjee, J.) was as follows* 

The main question in the reference by the Sessions Judge, and the only 
one which has occasioned the reference to a Full Bench, is whether tho Peputv 
Magistrate ought to have issued a notice to Jugdeo Jha on the ground that he 
was interested in the land in dispute as a proprietor ? We are clearly of opinion, 
not only that the Deputy Magistrate ought not to have issued such notice, hut 
also that ho hud no power to issue such notice in tho proceeding which was 
before him. Section 145 of the Criminal Procedure Code only empowers n 
Magistrate to decide whether any, and which, of the parties, upon whom a 
summons is served under the first paragraph of that section, is in possession 
of the subject of dispute. 

Tho first paragraph of section 145 empowers trie Magistrate to summon 
parties if ho is satisfied that there is a dispute likely to cause a breach of the 
peace, and that they are concerned in such dispute A number of consistent 
decisions of this Court have held that tho Magistrate's jurisdiction to determine 
questions of possession is dependent upon his being satisfied that there is a 
dispute likely to cause a breach of the? p'eace. It would follow from these 
authorities that the jurisdiction to require particular individuals to attend the 
proceedings would equally depend upon the Magistrate being satisfied that they 
were concerned in the dispute. Tho Magistrate's duty before he initiates 
proceedings is not only to be satisfied that a dispute exists hut to ascertain as 
far as possible who are “ concerned in tho dispute ” (an expression the meaning 
of which it is not necessary for us in the view which we take of the facts 
to determine in this case) so that, tho\ may he required to attend and the 
question of possession may he as far as possible settled. 

There is no power during the course <>( tho proceeding to add parties unless 
in the initial proceeding the Magistrate is satisfied that they are concerned in 
the dispute any more than there is a power to substitute parties. 

If in the course of the proceeding it appears to the Magistrate that it is 
absolutely necessary that other parties should ho required [ 62 ] t,o attend, and 
he is satisfied that they are concerned m the dispute, the only course open to 
him is, if iie be unpowered in that behalf, and ho is satisfied that danger of 
breach of peace still exists, to initiate a new proceeding. 


Tho actual decision in the case of Ram Chundcr Das v. Jlonohw Roy 
(I. L. R., 21 Cal., 20) is not inconsistent with this view; hut, if the learned 
Judges :‘n that case intended to held that a Magistrate could, in the course of 
the hearing without a .resh initial proceeding, issue notices to parties con¬ 
cerned, we think the Judges were wiong in entertaining such an opinion. 

In the present case Jugdeo Jha was a minor. Although it is said that he 
was interested in the' land as proprietor, it does not appear to what extent, if 
any, he was concerned in or with the dispute and there was nothing before the 
Magistrate when he initiated tho proceeding to indicate that Jugdeo Jha was 
concerned in the dispute in any sense of the words. 

Two other small questions arise in this matter. First, whether the- 
Magistrate ought to have postponed the case. Second, whether his order is 
indefinite. As to the first question the Sessions Judge considers that it is not 
impvi,halile that the Deputy Magistrate is right in holding that the petitioners 
wished to harass the other party by frequent postponements. This is suffi¬ 
cient -on to justify us in refusing to interfere on this ground. 
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The remaining ground is disposed of by the third paragraph of. the Deputy 
Magistrate’s explanation. 

In the result we decline to interfere. 

S. 0. B. - 

NOTES. 

Jin (1902) 30 Cal., 193 a Pull Bench of five Judges regarded this decision obsolete in 
view of the sub-section 3 of sec. 145 of the Criminal Procedure Code. ‘‘The Judgment of 
the Full Bench in Protap Naruin v. Rnjendra Nmnin Singh, ‘24 Cal., 55, is obsolete incon¬ 
sequence of the modification of the law by the enactment, of sub-section (3) for tho obvious 
object of directing a public notification to be uuidn on the locality of the order in writing. 
Taking proceedings under s. 145 can have been only with tlio intention of enabling others than 
those personally served with such order to come in, if they are af Toe ted by tho proceedings taken. 
As one of the referring Judges, 1 would bore explain that the third'point put to the Full 
Bench proceeded only on that Judgment being in foicc per I’ltlNriKl', O.J. JiANKllJ 1014 and 
HILL JJ., also made similar observations. 

The third point was ’about the continuity of Die proceedings, and it was held that the 
proceedings were continuous. 

The 1 parties concerned ’ arc not merely the parties disputing ; 4 O.W.N., 753 ; 24 Bum., 
527 ; see also (1900) 5 C.W.N., 900 ; (l!)0l)‘fl C.W.N.. 101 ; 27 Cal.. 892 ; 25 Cal., 423. The 
leading case now is (1902) 30 Cal., 159.] 


[24 Cal. 62] 

The 17th, Itith August and 1th September , 1890. 

PRESENT: 

Sir W. Comer Petiieram, Knight* Chief Jilstioe, Mu. Justice 
O’Kinealy, Mr. Justice Macpiikkson, Mu. Justice Trevelyan and 

Mr. Jestice Banerjee. 


Ishan Chundor Sirkar and another.Objectors 

versus 

Beni Madhub Sirkar and another.(Judgment-Debtor) and Decree-Holder.’ 

Civil Procedure Code (Act XIV of ISsii), section 2-t-t-—Representative of 
judgment-debtor---Purehnsa at execution sale— Purchaser's right to 
be heard in support of his objections to the. sale. 

[63] l ’he term 1 representative,’ as used in section 244 t of the Code of Civil Procedure, 
when taken with reference to the judgment-debtor, docs net mean only his legal representa¬ 
tive, that is, his heir, executor or administrator, but it means his representative in interest, 
and includes a purchaser of his interest, who, so far as such interest is concerned, is bound 
by tho decree. 

There is no reason for excluding from us signification an execution purchaser of the 
judgment-debtor’s interest. • 

* Full Bench Reference in Appeal from Appellate Order No. 31 of 1895. 

Questions to be, decided t [See. 241 --—The following questions shall be determined by 
by Court executing decree, order of the. Court executing a decree and not by separate suit 

(namely)- 

(a) questions regarding the amount of any mesne profits as to which the decree has 

directed inquiry ; 

(b) questions regarding the amount of any mesne profits or interest which the. decree 

haR made payable m respect of the subject-matter of :■» suit, between the date 
of its institution and the execution of the decree, or the expiration of three 
years from the date, of the decree ; 

(c) any other questions arising between the parties to the suit in which the decree 

Was passed, or their representatives, and relating to the execution, discharge 
or satisfaction of the. decree. 

Nothing in this section shall be. deemed to bar a separate suit for mesne profits accruing 
between the institution of the first suit and the execution of the decree therein, where such 
profits are not dealt with by such decree..] 
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" v therefore, by the Full Bench, that tho cases of Gour Sundor Later* it* ffept 

^ '-phundtr Chowdhury (I. L. R., 16 Cal., 365), and Nnrain Acharjee v. Gregory^ W. It.,304), 
r: AO fat as they decide that a purchaser at au auction sale of the equity of redemption in 
mortgaged properties cannot come in in execution proceedings under a decree upon the 
mortgage as a representative of the judgment-debtor under section 241 of the Code, are not 
rightly decided. 


THIS case wits referred to a Pull Bench by PiGOT and STEVENS, JJ-, on the 

10th September 1890, with the following opinion:— 

The appellant on the 4th November 1889 purchased one of the mortgaged 
properties at a sale in execution of a money-decree against the judgment-debtor. 
In July or August 1H90 tho doereo-holder applied for execution of the mortgage 
decree by sale in the first instance of the property purchased by the appellant. 
On the appellant’s objection, the Court then ordered that all the mortgaged 
properties should be sold together; after this the execution case was struck off. 
In July 1894 a fresh application for execution was tnado by the decree-holder; 
a sale proclamation was issued for sale in three lots, the property purchased by 
the appellant being mentioned as the first to be sold. The appellant objected, 
and this application was rejected on tho ground that he has no locus standi, as 
lie is not a “representative ” within the moaning of section 244. 

In Gour Sunder Lahiri y. firm Chanda - Chowdhury (I. L. B., 16 Cal., 
355) it has boon held with reference to proceedings in execution of a mortgage 
decree, that a purchaser of the mortgagor’s rights in the mortgaged property at 
a sale in execution of a money-decree is nut a representative within the meaning 
of section 244 ; and in the present case the lower Courts have relied on the 
case of Narain Achat jee v. Gregory (8 \V. K., 304) in support of the order made. 


Were the question res Integra we should hold that the appellant was 
entitled to come in under section 244. It is certain that he [64] lias an interest 
in the property, tho subject-matter bf the proceedings; that that interest is 
derived from the judgment-debtor, albeit through sale in invitum; and that 
that interest will he hound by tho proceedings, possibly at any rate to his 
prejudice. If so, it would he difficult lo refuse him the right to bring a suit, 
however unprofitable it might he for him to do so having regard to the time 
that must elapse before he could get a hearing. 

On the other hand, the object of section 244 is to prevent multiplicity of 
suits, and with that object it has boon declared by the Judicial Committee 
that the section should receive a liberal interpretation as to the scope of its 
provisions. 

We, therefore, refer to a Full .Bench the question whether the cases of 
Gour Sundar Lahiri v. Hem Chund-v Chowdhury (I. L. B., 16 Cal., 355), and 
harain Acharjee. v. Ore jury (8 W. B., 304), so far as they decide that a 
purchaser at an execution sale of the equity of redemption in mortgaged 
properties, cannot come in in execution proceedings under a decree upon the 
mortgage as a representative of the judgment-debtor under section 244, are 
rightly decided. 

Dr. Rash Behai i Ghose and Balm Deg umber Ghatterji for the Appellant. 

Bahu Kanina Smdhu Mukerji for the decree-holder, Bospondent. 

Dr. Bash Behari Ghose .—The case of Gour Sundar Lahiri v. Rem Chunder 
Chowdhuty il. L B., 16 Cal., 355) draws a distinction between a purchaser 
at a sale in execution of a decree and a purchaser who buys the property 
under w conveyance by the judgment-debtor. [Petheham, C.J.—The appellant 
vmgnt one of .these properties, and now that all the properties are going to be 
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sold in satisfaction of the mortgage decree, the property he bought is put up 
for sale first. Is that his objection?]. That is one objection. And he 
also wants to be put on the record. [Petheram, C. J.—You want to try under 
section 244 some questions arising between the parties to the suit in which the 
decree was passed or their representatives. Does the mere fact that you show 
that you are a purchaser of some portion of the property entitle you to be 
put on the record ? Would it not he necessary to make an- application 
[68] —not under section 244—to have the objector added as a party under 
the substitution section?] He wants to come on the record under section 
372. [O’KlNKALY, J.—It has been held that that section does not 
apply to execution proceedings.J That is only in the case of an execution 
of a decree for money. But where there is a mortgage decree the suit con¬ 
tinues so long ae the property is not sold and the money is not realised by the 
mortgagee. (PETHERAM, C.J.~-The question comes to this - whether a pur¬ 
chaser of mortgaged property has a locus standi to ho heard in the execution 
proceedings merely because lie is a purchaser.! Or whether he ought to be 
placed on the record for that purpose. [Pkthkuam, G..1.~-\Vo are not asked 
that.] PlGOT and STEVENS, JJ., practically decided that when they held that 
the objector had a right lo appeal. [O’KlNEALY, J.—They did not decide 
that; they referred it. Banekjkk, .1. - TI they have decided that question, 
what are we called upon to decide ?J My contention is that the Court must 
now take it, having regard to the course the proceedings have taken, that the 
objector made an application to be added as a party. IO’KinealY, J.—We 
have it on the record that he made none. Suppose section 372 applies, there 
can be only one appeal and that under section 588 J That is so. But. Pi GOT 
and Stevens, JJ., treatod it as a second appeal. [TREVELYAN, J.— So far as 
I know, section 372 has been invariably held, on the Original Side of this 
Court, not to apply to anything after decree.] But for some purposes a suit 
may still under section 372 be treated as a ponding suit even after a decree has 
been made— Gocool Chnvdcr Gossamer v. Administrator-General (1. L. E., 5 
Cal., 726 : 5 G. L. E., 569), and the order of PlGOT and STEVENS, JJ., affirming 
the right of the obp etor to a second appeal is an order which is still in exist¬ 
ence. [O'KineaIjY, J.—No., it is not. When a case is referred to a Full 
Bench the whole case must he decided, ami nothing can he kept back. 
PETHERAM, C.J.—Section 244 provides that the questions between the parlies 
or their representatives shall be decided in the execution procodings. As J 
understand, it has been held that section 372 does not apply after decree. It 
may possibly be open to you to contend that if section 372 does not apply, the 
representatives must [66] have a locus standi under section 244, although they 
have not been brought on the record. And that is what the learned Judges 
may have meant.] Possibly. But tho only question now for the Courtis 
whether the case of Gour Similar Lnliiri. v. I lent Vhunder Chowdkury (1. L. 
R., 16 Cal., 355) has been rightly decided. [PliTHERAM, C.J.—This case raises 
a question mentioned in section 244, and therefore comes within bh© definition 
of a decreo in soetion 2 ot tho Code.] Yes. This is not an order by which 
anything is decided beyond the more question of procedure. [PETHEEAM, 
C.j.—What do you ask this Court to do ?] I ask the Court to decide that the 
appellant has & locus standi to be heard, and to give him the opportunity of 
being heard which has been denied him. It cannot be contended that be 
would not be bound by proceedings taken by the decree-holder for the purpose 
of enforcing the mortgage. 

It is quite clear that a purchaser under a compulsory sale is bound by 
the principle of lis pendens in precisely the same manner as a purchaser under 
a voluntary conveyance,— Badha Madhuh Haidar v. Monohur Mukerji (I. L. R., 
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S^"&/.786i L.B., 15 I.A, 97); Bo.j Kissen Mookerjee v. RadhaMadhub 
W?'-r8aldvr (21 W.R., 349); Lala Kali Prasad v. Buli Singh U-L:E., 4 Cd, 
■ ./fm);Jharoov. Raj Chunder Dass (ILK., 12 Cal., 299); Gobind Chunder 
Boy v. Guru Churn Kurmolcar (J.L.R., 15 Cal., 94); Ham Chundra Kolat- 
kar v. Mahadiji Kolatkar il.L.R., 9 Bom., 141 (145)1 ; Kishan Lai v. Ganga 
Ham [T.L.R., 13 All., 28 (51)]. [Trevelyan, J.—Your argument comes to 
this, that every purchaser of an interest before decree is entitled to come in 
after decree and ask to be made a party before the sale comes on.] 5 es, it must 
go to that. 1 PiiTHliHAM, C.J. — I should have thought that the question was, 
what was tho mischief which section 214 was intended to prevent? 1 should 
have thought that that mischief was multiplicity of litigation. Why should 
not u uinn who owns part of the property affected ho n representative quoad 
that part of tho property ?j The case of A aiatti A char jet- v. Gregory 
(8 W.K., 304) is cloni'1 v distinguishable. There the Court was not dealing with 
£67] a mortgage decree at all; it was only a decree for a'sum of money. There 
was, therefore, no question of tis pendens. A person in'the position of tho 
appellant must be entitled either to come in and ho made a party or to bring a 
separate suit; and of these two coyisos tins more convenient and proper is to 
be made a party, because that would prevent multiplicity of suits. [O’lvlJSKALY, 

J.— Apparently under section 91 of the Transfer of Property Act, a fractional 
owner lias the right, to redeem.| Yes. Th? question referred to tho Court, is, in 
effect, whether the rule which confessedly holds good in the case of a voluntary 
purchaser applies also to an auction-purchaser. 1 contend that the purchaser 
of tin equity of redemption is the representative of the mortgagor. There is no 
authority to the contrary : a id there is no loasou for making any distinction 
in this respect between tho two classes of purchasers. In the case of hlnayet 
Host it in v. Girdharee Lull 112 Moo. 1. A., 368 (378) : 2 B.L.R., P.C., 75 (78)] 
it is expressly laid down that " In the opinion of fheir Loidships, there is no 
foundation in principle or authority lor any such distinction,” i.e., any distinc¬ 
tion to he marie in favour of a person claiming under an execution sale as 


contradistinguished from the repiesenlativcs of any person claiming under an 
ordinary assignment or conveyance. True, their Lordships were there dealing 
with a question of limitation ; but tho piinciple is equally applicable here. And 
this proposition is not affected by the decision in the case of Dinmdra Nath 
Sannial v. Ham Kumar Ghost (I.Lit., 7 Cal., 107: L.R., 8 I.A., f>5). A 
purchaser at a sale in execution of a decree lias been held to be a ‘‘ representative 
in interest ” of the judgment debtor within tho meaning of section 21 of the 
Evidence Act, -Vunopoorna Hassce \ Nufur Voddar (21 W.R., 148). 

On tho question of adding parties, it is clear that persons whose interests 
are affected may lie made parties under section 372, Ahmcdbhoy llubibhoy v. 
Vullabhoy Ca'isuvihltoj ij. L. R., 8 Bom., 323), Jlahbaba Khannmx. Noorjehan 
Begum J L. R., 13 Ca\, 90). On the 15th September 1890 the appellant 
objected that his sharo of tho property should not be sold first,. His objection 
was allowed, and an order was made that the whole of the property should be 
sold together. So that £ 68 ] he was recognised as having a right to appear 
and be heard ; and both sides were heard. And that, order was not appealed from. 

Babu Karima Sindhu Mukciji for the respondent, the assignee of the mort¬ 
gage decree.—The objector is not a representative within section 244 of the 
Code. Clause (c) of the section mentions, as questions that may be determined * 
under that, section, “ questions between the parties to the suit or " (not and) 
their r< presentatives.” That contemplates the death of the judgment- 
debtor, and shows that the legislature meant “ personal representatives,” some 
one v. ho fully represents the estate and would be bound by any orders made. 
The last clause of the section also has the same meaning and intent. It does 
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not include a purchaser, whether he purchased privately or in execution of a 
decree. In other words, the Legislature points to those against whom the 
decree is to be executed ; and those persons are mentioned in sections 231, 232 
and 234 of the Code. They are the persons contemplated in the case of Narain 
Acharjee v. Gregory (8 W. R., 304) which is not really distinguishable. 


As to adding parties after decree, that cannot be done. A fresh suit must 
he brought, Goodallv. Miissooric Bank il L R., 10 ALL, 97 (105)], [Pktheram, 

C. J.—That was not a suit on a mortgage decree. And the decision is based on 
the argument that after decree no suit is ponding.] Thai is so. Parties cannot 
be added after final judgment, though they may he added at any time 
before it,,— Attorney-General v. The Corporation of Birmingham (L. R., 15 Ch. 

D. , 423), Annual Practice, 1896, p. 368. Tim present proceedings for sale of 
the property cannot be considered a continuation of the original suit. 
[PkTIIERAM, C.J. — -lint if the suit and the decree in it may he for some pur¬ 
poses treated as in existence, how cun you say there is no suit ponding ?J l 
contend that so far as the mortgaged properties are concerned, when the order 
absolute is made under section 89 of the Transfer of Property Act, the mere 
fact that the decree-holder may get another decree sometime afterwards is 
no reason why the decree should nor, he treated as the final decree in the suit. 
The words “pending the suit ’ 1 in [69] section 372 of the Code relate to a suit in 
which no final order has been matte, - (.incool Chinnier Gossamee v. Administrator- 
General (1. L. ft., 5 Cal., 728 : 5 C. L. R., 5(59). The word “ representative” as 
used in clause (<:), section 2-14 of the Code, only moans any person who succeeds to 
the right of any of the parties to the suit after the decree is passed— Kamcshirar 
Persad v. Run Bahadur Singh (I. L. It., 12 Cal., 458). Again, how can it he said 
that the objector is a lepruscntative on the record ? lie never applied to he put 
on. The mere fact that he made objections in the lower Court does not entitle 
him to he treated as a representative on the record. As his name was not on 
the record it is impossible lo say that he ever became a representative of any 
party to the suit, within the meaning of section 241, clause ic) of the Code, 
Halodhur Ska ha v. IJaruguhuid Dans Koilmrto (1. L. R., 12 Cal., 105). 


Thore are many cases where a distinction has been drawn between a 
voluntary purchaser and a purchaser at an execution sale; for instanco, 
Dmendro Niith Sami go I v. Ramcoomar Chose (1. L. R., 7 Cal., 107 : L. R., 
8 1. A., 65) : and it lias also been held that a purchaser at a Court sale is not 
a party or tho representative of a paitv within the meaning of section 241 of 
the Code; Vi shea oath Chardu. Nath v. Sn bray a Slum pa Shell i (1. L. II., 15 
Bom., 290) ; Ihra J.nl Clialterjce v. Gourmnni JJeln (1. L. R., 13 Cal., 526). 

Dr. Rash Behan Ghose in reply. 

* C. A. V. 

The judgment of tho Full Bench was delivered by Banerjee, J., 
(Petheram, C.J., and O’Kinealy, Macpherson and Trevelyan, JJ. 
concurring). 

Tho respondent in this appeal is the assignee of a mortgage decree 
ordering sale of the mortgaged properties. Tho appellant is tho purchaser of 
one of the mortgaged properties at a sale in execution of a money decree 
against the mortgagor, the date of his purchase being subsequent to that of the 
mortgage decree. 

Upon a previous application by the respondent for execution of [70] the 
decree by sale of the property purchased by the appellant, the Court on the 
appellants’ objection ordered that all tho mortgaged properties be sold together ; 
and after that order, the execution case was struck off. 
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application for execution having been now mad®, a sale 
75.tf0n was issued for sale in the three lots, the property purchased by the 
appellant being mentioned as the first to be sold. The appellant objects , and 

his objection was rejected by both the Courts below on the ground that he 

has no locus standi under section 244 of the Code of Civil Procedure. 

Against-tbat decision of the Courts below this appeal lias been preferred , 
and the learned Judges before whom the appeal came on for hearing were of 
opinion that the decision was wrong. But as it is supported by the rulings 
of this Court in the cases of Naram Acharjee v. Gregory (8 W. K., 304), and 
Gout Sunder Lahtri v. 1 Iem Oh under Chowdhury (I*. L. R., 16 Cal., 355), they 


have referred the matter to a Full Bench. 

The referring order, it is true, refers to the Full Bench only the question 
whether the cases of Clour Sunder ha/urt v. IIan 0hunder Chcwdhuiy and 
Naram Acharjce v. Gregory, so far as they decide that a purchaser at an 
execution sa/o of the equity of redemption in mortgaged properties cannot 
come in execution proceedings under a decree upon the mortgage as a repre¬ 
sentative of the judgment-debtor under suction 244, are rightly decided,” 


whoreaa under Rule II of the Rules of the Court relating to Full Bench Refer¬ 
ences (Chapter V of the Rules of this Court as published in 1891), the whole 


appeal ought to have been referred to it; but that does not make any difference 
in this ease, seeing that tho question referred to us is the only material 
question in the appeal, and the determination of the appeal depends upon the 
determination of that question. If-tlie appellant is the representative of the 
judgment-debtor within the meaning of section 241 ( c), then as the questions 
raised by him in the first Court were questions relating to the execution of 
the decree, they must be dotirmined by that Court, and he is clearly entitled 
to he heard. If, on the other hand, he is not a representative of [71] tho 
judgment-debtor within the meaning of that section, this appeal will fail as 
well on the merits as on the preliminary ground that no appeal lies. 

The answer to the question stated in the reference, and the decision of 
this appeal, depend upon the meaning of the word ‘ representative’ as used in 
section 244 with reference to the judgment-debtor. It may have only 
the meaning ordinarily attached to the expression ‘ legal representative ; ’ that 
it includes only the heir, executor or administrator of the judgment-debtor, 
but not tho purchaser of the judgment-debtor’s interest, whether the purchase 
is made at a private sale or at an execution sale, as was held by the Allahabad 
High Court in Zauki Lai v. Jawahir (I. L. R. t 5 All., 94), and Jagat 
Narain v. Jagrup (], L. R., 5 All., 452); or it may mean a representative 
in interest, and include a purchaser of the judgment-debtor’s interest who, 
so far as that interest is concerned, is hound by tho decree, whether the 
purchase is made at a private sale or at an execution sale, as was observed by 
PontiFEa. ,j., in Hash Jehary Mookhopadhya v. Snrnomuyee (f. L. R., 7 Cal., 
403); or it may have a meaning intermediate between these two, being neither 
so narrow as the former, nor quite so broad as the latter, that is, it may mean 
a representative in interest and include a purchaser at a private sale of the 
judgment-debtor's interest who is bound by the decree, hut not a purchaser at 
an execution sale, as was held by this Court in Gour Sunder Lahiri v. Hem 
Chinnier Chowdhury (I. L. R., 16 Cal., 355). One thing, however, is clear; 
even if the word lias either of the two comprehensive meanings and includes a 
purchaser of the interest of the judgment-debtor, such a purchaser must be one 
who is affected bv the decree ; but a purchaser of the interest of a party to a 
.•.mt who is not affected by the decree cannot in any sense be regarded as a re¬ 
presentative oi that party within the meaning of section 244. Upon this point 
tho authorities are all at one—see Bash Behary Mookhopadhya v. Surnomoyee 
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(I.L.R., 7 Cal., 403), Zmki Lai v. Jawahir (I.L.R., 5 AU., 94), Shivram 
0 hmtaimn v.-Jivu (I.L.R., 13 Bom., 34). And this is conceded in the argu¬ 
ment on behalf of the appellant, which proceeded on the assumption that the 
appellant as [72] purchaser of part of the mortgaged property after the passing 
of the mortgage decree was bound by that decree. & 

The questions that arise for consideration, therefore, are— 

First .— Whether the term ‘representative’ as used in section 244 when 
taken with reference to the judgment-debtor means only his legal representative, 
that is his heir, executor or administrator, or whether it means his represent¬ 
ative in interest and includes a purchaser of his interest who, so far as such 
interest is concerned, is bound by the decree; and. 

Second. —Whether, if the torm has this hit Lor meaning, [there is any reason 
for excluding from its signification an execution purchaser of the judgment- 
debtor’s interest. 

As to the first question, one reason for taking the term in its limited 
sense as including only the heir, executor or administrator, is thus stated by 
Oldpiklu, ,I., in his judgment in Jat/al \ : urumv. Jaqrup (I. L. R , f> All., 4-'52): - 
“In my opinion the word representative used in section 244 was not intended 
to include purchasers o( a judgment-debtor's property. We find special provision 
in the Code for enabling transferees pf decrees by assignment or operation of 
law to execute their decrees by section 232, and for a decree-holder to execute a 
decree against the legal representative of a deceased judgment-debtor (section 
234). Had it been intended to give pow*er to execute a decree against an 
assignee of a judgment-debtor, some similar provision to that in section 234 
would probably have been made to effect that object; and its omission, coupled 
with the fact which is significant that ‘ legal representatives ’ as used in section 
234 is confined to the heiis of a deceased judgment-debtor, may lead to the 
inference that the word ‘ representative' in section 244 lias no more extended 
meaning than heir, devisee or executor, which also is the proper signification.” 
Another reason in favour of the same view is said to he founded on the 
inconvenience which would result il the opposite view were held to be correct, 
and the purchaser of any small portion of the judgment-debtor's property were 
held entitled to come in as a representative of the judgment-debtor. 

[73] These reasons are no doubt entitled to consideration. But it should 
be borne in mind that it is not every purchaser of the judgment-debtor's pro¬ 
perty that is sought to he included in the term “representative” of the 
judgment-debtor under section 244. It is only where the purchaser of the 
judgment-debtor's property is, so far ns such property is concerned, hound by 
the decree that the purchaser according to the appellant’s contention should 
be held to come within the .meaning of the term, and in such a case it is 
difficult on principle to maintain that the purchaser is not a representative in 
interest of the judgment-debtor, or to deny him a hearing if he lias any objec¬ 
tion to urge against the execution. He is bound by the decree and is affected 
by the execution proceedings so far as they relate to the property purchased 
by him; while, on the other hand, the party who stands on the record as the 
judgment-debtor may be wholly unconcerned so far as the execution goes 
against such property, for the simple reason that he has no longer any interest 
in it. In such a case the execution is really proceeding against the purchaser, 
though nominally against the judgment-debtor on the record ; and to allow it 
to go on without hearing the objections of the purchaser when he may be 
prepared to show that execution ought not to proceed as prayed, by reason of 
the decree being barred or satisfied, or for any other good reason, would be to 
take a course fraught with such manifest hardship to the purchaser that I 
should hesitate to affirm it as correct, unless the law was quite clear on the 


13 CAP.—7 


49 



l.L.ft. 24 Cal. 74 ishan chunder sibkar &c. v. 

point. But is the law so clear ? I cannot say that it is. The Code of Civil 
Procedure in section 244 uses the term ‘ representative,’ which may well inc u e 
a ‘ representative in interest,’ that is, a purchaser of the interest of the 
judgment-debtor in anv property, which is affected by the decree, and this is 
’ the view taken by Mr. Justice PONTIFKX in Hash Behary Moojchopadhya v. 
Surnomoyee (J.LJt., 7 Cal., 403). The only case in this Court to which our 
attention has been called as apparently taking the opposite view is that of 
N arain Achaijee v. Gregory (8 W. K., 304) ; hut upon examination that case 
does not appear to he one in point. There the decree sought to be executed 
was, as the Court found, a mere money decree, anil the purchaser, [74] who 
was held not to be a party to the suit nor the personal representative of a 
party, and therefore not entitled under section J1 of Act XXIII of 1861 to 
appeal against the order of the lower Court disallowing his objection, was a 
purchaser of the interest of the judgment-debtor in certain property not cover¬ 
ed by the decree. As for the case of (Jour Sunday Lahiri v. Hem Chunder 
Chvwdhury (I.L.R., 16 Cal., 355), though it decides that ail execution 
purchaser of the judgment-debtor's inteiest is not his representative within 
the meaning of section 241, yet it also expressly decides that a purchaser of 
the judgment-debtor's interest of a private sale is. 1 may add here that the 
object of section 244 being to prevent multiplicity of litigation, it should, 
as has been observed both by this Court and by the Privy Council—see 
Punrhanan Bandopadhya v. Bahia Bthi U.L.R., 17 Cal., 711 (718) ! and 
Prosun no Kumar Sanyal v. Kali Da« Sonya l (1. L. R., 19 Cal., 683)- receive 
a. lihei al interpretation. 

Tims, while the balance of authority in this Court, if not decidedly in 
favour of, is certainly not opposed to, the view that a purchaser of the judg¬ 
ment-debtor’s interest, who so far as that interest goes is bouud by the decree, 
is his representative wifhin the meaning of section 244, the balance of reason 
is clearly in favour of that view. 

It remains now to consider whether there is any valid reason for limiting 
the signification of the term ‘representative’ so as to exclude an execution 
purchaser of the judgment-debtor's interest. As far as I can see there is no 
distinction in principle between the case of a purchaser of the judgment- 
debtor's interest at a private sale and that of a purchaser of his interest at an 
execution sale, *o long as they are both bound hv the decree in regard to the 
interest acquired by purchase. At one time there was some conflict of opinion 
as to the application of the doctrine of hs pendens to the case of the latter 
[see the case of (hairmoney v. Head (2 Taylor & Bell, 83), referred to in the 
judgment of this Court in llaikishen Mnokerjce v. Bad ha Madhuh Holdar (21 
W. R., 349)]. But the question must now be tajien to be practically settled by 
the decision of the Privy Council in Had ha Madhub Holdar v, Monohur Mukeiji 
(I. L. R., 15 Cal., 756 : L. X., 15 1. 97), and it must he held that an execution 

purchaser [75] is bound bj the doetiine of lis pendens quite as much as u pur¬ 
chaser at a private sale. The appellant made his purchase after the decree in the 
mortgage suit and before it was satisfied. His purchase is therefore subject to 
the rights created by the decree. But it is not necessary to discuss this point 
any further, as there is no quest ion raised on either side as to the appellant 
being bound by the decree, and the arguments on both sides proceeded on the 
assumption that his purchase was subject to the rights created by the decree. 

Of the two cases mentioned in the referring order I have already consider¬ 
ed one, namely, the case of Narain Acharjee v. Gregory (8 W. R., 304), and 
that is clearly distinguishable from the present. The other case, namely, that 
of (Jon,- Sunday Lahiri v. Hem Chunder Clwwdhnry (1. L. R., 16 Cal., 355), is 
no doubi m point, and requires examination. The ground of decision, so far as 
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the point under consideration is concerned, is stated by the learned- Judges in 
their judgment-in these words : “ The plaintiff Hem Chunder Chowdhm y is a 
purchaser in execution of a money decree against the mortgagors. Ho is 
consequently not a voluntary purchaser, and as has boon held by their Lord- 
ships of the Judicial Committee of the Privy Council, his title is not one of 
privity with the mortgagors, hut in some respects adverse to them. ■ Wo think, 
therefore, that he cannot he considered as a representative of the* judgment- 
debtors, mortgagors within the terms of section 244. The cases to which we 
refer are Dmendra Nath Sannial v. Ham Kumar Ghana (I. L. R., 7 Cal., 107 : 
L. R., 8 I. A., 65), and Andndmayi Dasi v. 1) liar and ra Chandra Mukarji (8 
B. L. R., 122 : 16 W. R. P. C., 19), and Ave may also refer Lala Prabhti Lai v. 
Mylna (I. L. R., 14 Cal., 401).” 

It is true that an execution purchaser makes bis purchase, not from the 
judgment-debtor and often against bis wish, and lie is not humid bv some of 
the acts of the judgment -debtor, such as alienations made by the latter to 
defeat the decree ; but that does not show that his rights are not deri\’ed from 
the judgment-debtor, or that hois not the representative m interest [76] of 
the judgment-debtor in auy sense or for any* purpose, liven a purchaser at a 
private sale is not bound by any prior alienation made by the vendor to defraud 
him (see section 53 of the Transfer o-f Property Act); hut that does not show 
that such purchaser is not a representative in interest of the vendor. As for 
the cases relied upon in the judgment in Goyr Sunder Laluri v, llc.rn Chunder 
Choudhury (I. L. R., 16 Cal., 355), the two Privy Council decisions do not in 
my opinion afford any basis for the broad proposition deduced from them. The 
first mentioned case, Dinendro Nath Sannial v. Ham Kumar (Hum; (I. L. R., 7 
Cal., 107 : L. R.. 8 I. A., 65), decides that the rights of a purchaser at a sale in 
execution of a decree arc in s< me respects superior to those of a purchaser at a 
private sale, the former acquiring the property freed from all alienations or 
incumbrances effected by the judgmont-dobtbrs subsequently to the attachment 
in execution of decree. In the second case, that of Avandmuyt Jhmi v. l)lta- 
randra Chandra Mulcerii (8 B. L. R., 122 : 16 W. R., P. O., 19), their Lord- 
ships sa\ “ that the title of a judgment-creditor, or a purchaser under a 
judgment-decree, cannot lie put on the same footing as the title of a mortgagor, 
or of a person claiming under a voluntary alienation from the mortgagor, ” and 
they hold ” that the possession of a-purchaser under such circumstances is 
really not t,ho possession of a person holding in privity with the mortgagor 
or holding so as to be an acknowledgment of the continuance of the tillo of 
the mortgagor.” 

These eases only show that the l ights of an execution purchaser are in 
some respects different from those of a purchaser at a private sale: but 
because that is so, it does not follow that the execution purchaser is not to he 
regarded as a representative in interest of the judgment-debtor ovon in tlioso 
respects in which, and for those purposes for which, his rights arc no higher 
than those of the judgment-debtor whose right, title and interest he has 
purchased; where, as in this case, it is admitted that the purchaser at a sale in 
execution of a money decree is bound by the mortgage decree sought to be 
executed, in the same way as the judgment-debtor is bound, it is difficult to 
understand [773 why he should rot be treated as a representative in intorest 
of the judgment-debtor. 

The third case relied upon in the judgment in Gour Sunder Lahiri v. Hem 
Chunder Chowdhury (1. L. R., 16 Cal., 355), namely, that of Lala I'rabhu Lai 
v. Mylnc (I. L. R., 14 Cal., 401), does not require any detailed examination, as 
it is based chiefly upon the two Privy Council decisions just referred to. 
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On the other hand, in the recent case of Mahomed Mozuffer Hosscin v. 
Kishori Mohun Roy (I. L. R., 22 Cal., 909), their Lordships of the Privy 
Council have held that the equitable principle of estoppel laid down in tb© 
case of Ram Coomai Koondoo v. Macqucen (11 li. L. R., 46: 18 W. R., 166), 
which applies to any person is equally binding on the purchaser of his right, 
title arid interest at a sale in execution of a decree. 

For the foregoing reasons 1 am of opinion that the question stated in the 
referring order should he answered in the negative, and that the appellant 
should be held entitled to he heard in support of his objections as a represent* 
ative of the judgment-debtor within the meaning of section 244 («) of the Code 
of Civil Procedure. 

I would accordingly decree this appeal with costs, se.t aside the orders of 
the Court below, and send the case hack to the first Court with directions to 
hear and determine the objections urged b> the appellant. 

11. W. - 


NOTES. 

I REPRESENTATIVES — 

The term ‘ ley a l rejnescntalv'c ' it, defined in the C. I’. C., 1908, sec. 2, cl. 11. For the 
purposes of sec. '214, G. 1*. C., i882 : (sec. 47 C. I\ tb, 1908) the tenu representative’ was 
interpreted in several ease:.. 

“ To determine whether a particular person is a representative of a parly to the suit, the 
two tests to be applied are, tiisi, whether any portion of the iuteri si. of the decree-holder or of 
the judgment-debtor, which was originally vested in one of the parties to the suit, has, by act 
of parties, or by operation of law. visted in the person who is sought to he treated as 
representative ; and, sccoiidl ;/. if there has been a devolution of interest, whether so far an such 
interest is concerned, that person is hound by the decree(1909) 9 C. IJ., 485 
per MOOKF.H.lEE, J. 

It has been held that the purchaser is hound In the estoppel binding on the judguicut* 
debtor, etc. :-(1909) 10 C.L.J., 150; (1907) 7 O.L.J. 014. 

The question of onus is not affected bv the lepresentativc character : —(1900) j G.W.N., 
403 ; (1907) 6 C.L.J. 059. 

The following persons were held to be rc|ire-«'iitalivcs on the test of being bound by the 
decree: — 

(«) purchaser at execution sale - (1902) 29 ( al . 813; (1902) 7 C.Yn.N., 54 ; (1907) 30 
Mad.. 507 : 17 291 ; 

(6) purchaser at private sale .--(1901) 2(> All.. 147 ; 

(c) alienee fi an the judgnient-debLor pending attachment:—(1900) 28 Cal.. 492 : 

(d) assignee from the decree-holder ■- < 1898) 26 (lab. 253 ; (1901) 28 Mad., 87 ; 

(c) mortgagee-purchaser :--(1901) 25 Mad., 529; 

(>') decree-bolder-purchaser •—(190H) 31 All., 82 ; 

(<?) auetion-purohascr at a sale on the > ecoiid mortgage even before confirmation, in :t 
suit on the first mortgage.(1907) 11 (J.W.N., 195; 

f/t) subsequent mortgagee wlm had foreclosed .—(1913) 41 Cal.. 418 ; 

(t) persons taking joint-family proportv bv survivorship (1906) 11 C-.W.N., 103 ; 5 
C.L.J., 80; 

(j | the Mitakshara sou bound by tin: decree against the father .—(1909) 9 C.L.J., 485 ; 

(A) persons whu are hound by a decree when the party holds a representative charac¬ 
ter, e.cp, mauager of a joint family ; - (1901) 24 Mad., 689 ; (1904) 8 C. W. N., 
843; 

1 1) unregistered transferee prior to rent-decree against the transferor when he is bound 
by the decree (1904) 9 C.W.N., 131 ; (1905) 32 Cal., 1031 ; 9 C.W.N., 824 ; 
(1905) 10C W.N., 240 ; (1906) J1 C.W.N., 312; (1908) 13 C.W.N., 98 : 8 C.L.J., 
327, contra (1901) 6 O.W.N.. 127. 

But the following were not held to be representatives .— 

(>i) alienee in questions disputed with his transferor whether decree-holder or judg¬ 
ment debtor(1908) 31 All., 82 F.B. ; (1899) 27 Cab, 264 ; 

(M rival attaching creditors (1900) 11 C.W.N.. 433; 6 C.L.J., 437 ; 

(r) attaching errditor :— ibid; 

<■*': prev.om i lienee in simple money -decrees (1911) 15 C.W.N., 711; (1912)14 
I.C -40 (Punj.).] 
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APPELLATE CIVIL. 

The 22nd July, lbOii. 

Present: 

Mr. Justice Trevelyan and Mr. Justice .Beverley. 


Shoo Shankar Gir.Plaintiff 

versus 

Bam Shewak Chowdhri and others.Defendants.' 


Hindu laic— ■ Endowment— Alienation by de facto Manager of an endowment— 
Limitation Act {XV of lb77). Schedule II, Art. 01. 

The principles of Ihmoomav Persaud Pawley's ease (G Moo, f. A., 303) apply to (lie 
alienation of property by tlie de jado manager of an Hindu endowment. 

Unni v. Kunehi Ammo (1. L. K., 14 Mad., 26) and Sikher Chund v. Dulpulty Singh 
[1. L. R., 5 Cal., 303 (370)], cited. 

[78] The possession of such manager cannot, he treated as adverse to the endowment. 

Sembie .—Article 91* of Schedule 11 of the Limitation Act (XV of 1877) has no applica¬ 
tion to a suit to set aside such alienation. 

THIS was a suit by the mohunt of a religious endowment for recovery of an 
endowed property alienated by one Balruj Gir, a previous mohunt, and for a 
declaration that the deed of sale under which the alienation was made was 
invalid, collusive and ineffectual. One of the pleas taken in defence was 
that the suit was barrod by limitation, and the principal point of law discussed 
in appeal was the question of limitation. The suit was instituted on the 3rd 
December 1892. The facts and pleadings are sufficiently given in the judgment 
of the High Court. 

The plaintiff appealed to the High Court. 

Mr. W. C. Uoiierjec and Babu Umakali Milker ice lor the Appellant-. 

Mr. Jackson and Babu Lukshmi Xarayan Snujlui for the Respondents. 

Mr. Bonerjee.- -The suit is not barred by the three year's’ rule in the 
Limitation Act. Article 91 of Schedule II has no application to the present 
claim, as the cancellation of the deed of sale is not essential. Unni v. Kunriu 
Amnia (I. L. R., 14 Mad., 26) following the pi inciplo laid down in Sikher Chund 
v. Dulputty Singh [I.L.R., 5 Gal., 363 (370)J is in point. 8oo also Sundaram 
v. Sethammul (I.L.R., 16 Mad , 311), Abdul liohiut v. Ktrparnm Daji (I.L.R. 
16 Bom., 186). [TREVELYAN, J., referred to a judgment recently delivered - 
Regular Appeal 103 of 1893, decided 3rd July 1896.J That case lays 
down that it is to he seen in e # ach case whether cancellation of the deed is an 
essential element. The plea of adverse possession is also unfounded. Mulji 
Bhulabhui v, Mauohar Oauesh (I.L. 11., 12 Bom., 322). 

Mr. Jackson for the Respondents.—Balm j after his deposition held the 
property without any title; he was therefore in adverse possession from 1873. 
The first zartpmhyt was in 1866; that [79] was never paid off, and the 

•Appeal from Original Decree No. -2B4 of 1804, against the decree of Babu Amrita Lai 
Chatter joe, a Subordinate Judge of Tirhoot, d.iLd the 30tli of June 180 J. 

* C Art. 01 ._____ 

i 

Description of suit. limitation. j Time fro111 ,vhich P cn °d begins to run. 


To cancel or set aside an instru¬ 
ment not otherwise provided for. 


Three years 


t 


When the facts entitling the plaintiff 
to have the instajunent’caucelled or set 
.aside become known to him.] 
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possession of the defendants as zanpeshgidars also became adverse. The case 
of Midji Bhulabhai v. Manohar Gauesh (I.L.H., 12 Horn., 322) is not good law, 
it gives a fresh start to the successor. As to Art. 91, the plaintiff in this case 
cannot succeed without setting aside the deed of sale. The Moliunt, Balraj, 
was noli a stranger, and his acts are valid so long as they are not set aside. 
The plaint and issues show that cancellation is essential in this case. Mahabir 
Per shod Singh v. Ilnrrihur Pcrshad Naram Singh (I. L. R., 19 Cal., 629). 
The Full Bench ease of M&dn Lhbi v. 1‘unman Bibi (l. L. R., 6 All., 207) 
supports this view. See also Jmjadamba Chaodhrani v. Dakhina Mohun Roy 
Chowdhri (I. L R., 13 Cal., 308) ; Ilagluibir Dual Sahu v. lihikya Lai Misser 
(I. L. R., 12 Cal., 69) ; and Janki Kimwar v. A jit Singh (1. L. R., 15 Cal., 58 : 
L. R., 14 I. A., 148). The cases of Uani v. Kunchi Amma (6 Moo. I. A., 393) 
and Sundaram v. Scthammal (I. L. fl, 16 Mad., 311) were of a different 
nature. Hasan Ali v. Naso (1 L. R., 11 All, 456) and Rndhabai v. Anantrao 
Bliagvant Dcshpande Ll. L- R., 9 Bern., 198 (231)j were also cited. 

Mr. Bonnerjea was heard in reply. 

The judgment of the High Court (Trevelyan and Beverley, JJ.) so lar as 
it was material for this report, was‘as follows—- 

This suit was brought by the present mohunt of the Kaplessar Asthan in 
the Nepal Torai for the purpose of obtaining possession of mouzah Mahtour, 
which is situate in the district of TirhooL. The plaint asks— 

1. That it may he declared that Mali tour forms a duo tar estate belonging 
to the Kaplessar Asthan. 

2. That it may he declared that the deed of sale, dated the 5th of March 
1881, was altogether invalid and collusive and ineffectual, and that under it 
the defendants have acquired no right in that estate. 

3. That the Court may lie pleased to pass a decree in favour of the 
plaintitl in respect to the entire mouzah Mahtour. This last prayer we read as 
a prayer for possession. 

[ 80 ] The defendants plead that the suit i.-> barred by limitation, and that 
they have acquired a right by adverse possession. They also plead that 
mouzah Mahtour is not deotai property, and deny all the allegations contained 
in the plaint. Lastly, they plead that the deed of sale under which they claim 
was executed for legal necessity by the then mohunt of the Asthan. 

The Subordinate Judge has held that the property in suit is deotar property 
appertaining to the Asthan, hut that the suit is barred by limitation, and that 
a portion of the money advanced by the defendants was actually applied for 
payment of the rents of the Asthan property and of debts due by the mohunt. 
He therefore dismissed the suit. 

There can lie no doubt that this mouzah was. deotar property. The sanad 
by which it was given many years ago, viz., 1166 Fusli, to a mohunt named 
Harjih Gh who was a pm ecessor of the present plaintiff' in the mohuntship, 
distinctly shows that the property was given for the purpose of the Asthan. 
It was given to the mohunt as such, and the succession was prescribed to be 
in his disciples. The purposes of the trust were to feed fakirs and mendicants. 
This was a trust for charitable purposes, the successive occupiers of the 
mohuntship being the trustees. 

We also agree with the learned Subordinate Judge in holding that mouzah 
Mahtour belongs to the Asthan llarlaki, which is a dependency of Asthan 
Kaplessar. IL isoldartliatthemohuntof Kaplessar was de jure mohunt of Harlaki. 

A predecessor of the plaintiff in this mohuntship was one Balraj Gir. He 
was deposed from th eguddi by order of the Maharajah of Nepal, on the 22nd of 
February 1873. It is the case of both sides that the Maharajah, of Nepal- had 
power to appoint and depose niohunts,.of the Kaplessar Asthan; and as a 
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matter of fact it is clear that in his name such appointments and depositions 
were from time to time made, It is riot for us to consider the propriety of 
the action of the Maharajah of Nepal. 

The guddi of this Asthan was held upon a very uncertain tenure, and 
at the will of the Maharajah or his counsellors a mohunt might at any 
moment lose his office. On Balraj Oil's deposition one Bahvant Gir succeeded 
him. Balwant Gir was succeeded by Sham [81] Gir, but in 188(5 an order was 
made for the reinstatement of Balraj. Balraj died before he could bo reinstalled, 
and a sanad was granted to the plaintiff. It appears lrom the evidence in 
this case that although Balraj between 1873 and 188(5 was neither dr jure nor 
de facto mohunt of Kaplessar, he did not cease to exercise control over the 
property belonging to Harlaki. The deed, which is the subject of the present 
suit, was executed by Balraj in 1881 when lie was not dr, jure mohunt of Ilarlaki, 
although, as far as we can seo from the evidence, lie was de judo mohunt and 
had not ceased to exercise his functions as mohunt. On the otb of March 1881 
he executed a deed of sale of mouzah Mahtour in favour of the defendants. 

Although it is unnecessary in the view which we take of the facts of this 
case to determine the question of limitation, wo think it desirable that, as it 
has been argued, we should express our opinion with regard to it. In the first 
place it is quite clear to us that there is no question of adverse possession. 
The only way in which it is attempted to set up adverse possession is by 
adding tiro tenure of Mahtour by Balraj, after his deposition in 1873, to the pos¬ 
session held hv the defendants sinco 1881, f.liat is to say, by holding that from 
1873 the possession of Balraj became adverse. But Balraj continued to hold, 
not adversely to the endowment, but as dr Judo trustee thereof. He continued 
as mohunt, and in his dealing with the property in 1881 he acted in that capa¬ 
city. That being so, it is difficult to see how his action cun in any way be 
created as being adverse to the endowment. A person who wrongly holds as 
trustee and pretends to act as trustee eanrrot lie entitled to reprobate the right 
whieh he asserts and to contend that he Holds adversely to his cestui qua trust. 
In our opinion this is perfectly clear, and no question of adverse possession 
arises up to 1881. Although the defendants had for some time held this land 
as zur-i-yeshqidnrs they did hot assort any rights adverse to the endowment. 
Even if the effect of the sale of 1881 were to start an adverse title, twelve years 
had not elapsed when the suit was instituted. 

We also think that we must hold that Article 01 of the Limitation Act lias 
no application to tho present case. A forcible argument was adderssed to us 
on behalf of tho respondents in order to induce us *o hold that that Article 
applied, and a large number [82] of authorities weie cited to us. In no one of 
them do we find that Article* 1)1 has been applied to an alienation by the 
manager of an ondowment. the manager of an infant heir, a Hindu widow, or 
any other of the persons whose powers are placed in the same footing by 
Hunooman Persaud Pandry’s case ((5 Moo. I. A., 393), and tho cases which 
follow the decision in that case. On the contrary, in two cases we find 
express authority that twolve years is the period of limitation in a case of that 
kind. The case of Unni v. Hunchi Ammo (1. L. R., 11 Mad., 2(5) is u case in 
many respects similar to the present, and in a case in this Court, Hikher 
Chnnd v. Dulputty Singh [I. L. R., f) Cal., 383 (370)1, a Division Bench con¬ 
sidered that Article 91 was inapplicable. If the person who executes the 
document had no authority in law to execute it, the plaintiff need not sue to 
set it aside, but may treat it as of no effect. 

The next question raised is as to the position Balraj occupied at the time 
of the execution of the deed in question, lie was not de jure mohunt, but 
be waa de facto mohunt of the subordinate Asthan Harlaki to which Mahtour 
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belonged. 'We see no reason why the observations of the Privy Council 
in Hunooman Perasud Pandry's ease with refeieuee to the manager for an 
infant heir should not apply equally to a dc facto manager of an endowment. 
The persons with whom the ruolmnt deals are uot bound to look further than 
the authority which is apparent to them. It is impossible to expect a person 
dealing with’ a mohunt who is in possession of land in British territory to know 
much, or indeed to care much, about, what action is from time to time heing 
taken by the Nepal .Raj with regard to tho status of the mohunt. At page 412 
of 6 Moore’s Indian Appeals their Lordships of the Privy Council say : “ Upon 
the third point it is to be observed that under the Hindu Law the right of a 
bona fide encumbrancer who has taken from a dc facto manager a charge on 
lands created honestly for the purpose of saving the estate, or for the benefit 
of tho estate, is not (provided the circumstances would support the charge, had 
it emanated from side facto and dr. jure manager) affected by the want of union 
of the dr facto with the dc jure, title.” 

The same reasons which would induce tho Court to support [83] the 
case of a de facto manager of an infant heir would, in our opinion, justify 
it in supporting the case of a de facto mohunt, especially where that mohunt 
had recently been dr jure mohunt, and the alteration of his rights had 
been effected by a foreign Government in. tiio main with reference to territory 
within the jurisdiction of that Government. 

The only remaining question is whether this deed can he supported as 
heing based on necessity. 

*»■»*** 

[After considering the evidence on this question, which is not material to 
this report, their Lordships continued :j We think that this evidence shows 
that there was a necessity for the sale. T here were in existence bonds which 
had been given for necessary purposes and which could be enforced, and there 
was a decree. Tho family of the defendants had for many years been financing 
this Astlian. They acted not, only hand fide, hut it appears to us they exer¬ 
cised a good deal of care in the diffetent transactions There is nowhere in the 
case for the plaintiff anything to suggest that his predecessor on the i/uddi 
acted improperly in raising money or otherwise than for necessity. 

We think therefore that on the merits this appeal fails and must he 
dismissed with costs. 

S. C. 0. Appeal dismissed. 

N0TE8. 

[ I. The Privy Council in overruling (l'JO'i) .10 Cal.. WHO stated (in a suit by a reversioner 
to recover property alienated by a Hindu widow after her death) that as between Art. 91 
and Art. 140 or 141, the testis not simply whether the alienation vva^ void or voidable. 
The mere fact. of tho alienation being voidable (25 Oil., I) was held there to be insufficient, 
in the absence ui an election on the plaintiff’s part. The way he elected was shown by his 
bringing a suit. Neither did it matter that in that suit there was a prayer for a, declaration 
that th eijara was inoperative as against him. See also (1905) 33 Cal., 257 ; (1904) 8 C.W.N., 
802; (1907) 31 Bom., 1. 

II. As regards shebail’s powers of alienation, see also (1900) 34 Cal., 249 : 11 CAV.N., 
2f.l: <5 C.L.J., 442 ; (1903) 25 All., 296 ; (1911) 13 I.C., S5. 

III. Alienations by persons with limited powers under the Hindu Law, arc void 

when those powers are exceeded :—(1910) 20 371. 

IV. A document executed l>v a person without authority mav be treated as a nullity;— 
.1897)24 Cal. 77 . (1910) 32 All. 392; (1912) 17 C.L.J. 233. 

V. When a person obtains property in the character of a trustee he cannot be heard to 
say that he holds it in a hostile character:—34 Mad. 257. ] 
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The 17th July, 1806. 

Present: 

Mr. Justice Macpherson and Mr. Justice IIill. 


Sarkum Abu Torah Abdul Waheh and others .Defendants 

versus 

Rahaman Buksh and others.Plaintiffs/ 


Res judicata —Code of Civil Procedure (Act XIVof 1882), section l-i, Explana¬ 
tion {’2)—Different subject-matters of suits -Limitation Act (XV of 18??), 
Schedule II, Article 124 -Suit for declaration of baradan rights - 
Subsequent suit for assertion of khadnni rights — Sale of of/ice to 
which are, attached conduct of religious worship, and pnfortnanoe 
of religious duties — Mahomedau Law - Custom. 

Section 13, Explanation (2) of the Code of. Civil Procedure applies only to cases in 
which the plaintiff, having on a former occasion sued for certain [84] relief on the strength 
of one title, afterwards claims the same relief on the ground of another title of whieh he 
might have availed hmisrlf in the former .-mil. It does not apply to cases where the subject- 
matters of the two suits are different. 

The plaintiff*, io i he year 1881, instituted a suit fora declaration of private ha radar i 
rights ui connection with the daily receipts and offerings at a certain Aiahomeclaii place of 
worship, alleging that the defendants had dispossessed them on the 27th September 1881 ; 
but they did not assert any claim as khadims. The suit was decreed ; but the decree was 
reversed on appeal. On the 7th March 181)2, the plaintiff- instituted a suit for a declaration 
that they were the hhudims of a certain iluiga. and, as sueli, entitled to perform thoduties 
attached to that office for 21 days in each month, and during tliat period to receive the 
offerings made b\ worshippers at the dunja. Thev also el tuned an injunction restraining 
the defendants frotn interfering w'llli them m the exorcise of that office. The plaintiffs 
claimed their khathmi rights partly b\ mlu rilaiiee and pirtl\ by purchase, a custom of 
transferability by sab i-’mg h ■ -a long recognised. 

Held, that the relief claimed irt the second suit was not res judicata, the subject-ill liters 
of the two .suits being distinct. 

Drnobundhnn Choirdhry v. Ki istnnumec Ilussee il. L. It.. 2 Cal., 152), IVaoiua/ara l)ebta 
v. IJnnopnorna Dassee (11 H. L. U., IDS) . Kaiiwsirm Hashed v. Itajkuiaari Rattan Kuer 
(1. la. it., 20 c.al , 7t> . L. R., It) I. A., 2-il): Duou/a I'crsad Sou/It v. Pnonja Xouicari (1. 
L. R.,4 Cal., 190. L. It., 5 1. A.. 11'.);. Vi/aya litrjlianitllii litijlta v. Katnma N'ntchiar 
(11 Moo. I. A., 50) ; Snnrojoiuonee Dayee v. SutLlanuud Mnlinpntler (12 H. L. Li,, :)04 : L. 
It. I. A., Sup. Vol., 212). and Ktishna Behan Roy v. 11 unit'dri Hal ling (1. L. R., 1 Cal., 
144 :L. R., 2 1. A., 288), distinguished 

Held, also, that the s.-eond suit, being a claim to an hereditary office, fell under 
Article 121 of the Limitation Act, and was not bored by limitation 

Semble, that a Mahomedau office to which are attached substantially the conduct of 
religious worship and the performance of religious duties, is not legally saleable, any custom 
to the contrary notwithstanding ; and that, therefore, in so fai as the title, of the plaintiffs 
depended upon purchase the suit failed. 

Jitggiimath Roy Choicdhry v. Ktshen Pci shad Surma h (7 W. it., 268); Kupp Gnrukal 
v. Dorasami Gurukal (1. L. R., 6 Mad., 76) ; Mancharam v. Ihanshankar (I.L.R., G Bom., 
298) ; and Vitrma V<dia v. Ravi Vurmah Ktinhi Kutty (1. L It., 1 Mad., 285 : L. R., 
4 I. A., 76), referred to. 

* Appeal from Appellate. Decree No. 1401 of 1894, against the decree of R. H. Greaves' 
Esq., District Judge of Sylhet, dated the 28th of May 1894, affirming the decree of Babu 
Kailash Ghundra Mozumdar, Subordinate Judge of that District, dated the 10th of July 1898. 

*12 CAL.—8 °V 
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[88] THE facts of this case and the arguments are sufficiently stated in 

the judgment. j. . 

Dr. Bash Behari Ghose and Moulvi Syed Shamsul Hudda tor tne 

Appellants. , , , 

Babu Tara Ki shore Chowdhry and Moulvi Mahomed tlabibuUah. tor t le 

Respondents., 

The judgment of the Court (M&cpherson and Hill, JJ.) was as follows. 

The plaintiffs in this suit pray for a decree declaring them to be the 
lchadims of 'the durga of Ilazrat Shall Bilal, and declaring them also as 
khadimsto ho entitled to perform the duties attached to that office for twenty- 
one days in each month, and during the same periods to receive the offerings 
(■ nazar-niaz ) made by worshippers at the durga. They also ask for an injunc¬ 
tion restraining the principal defendants from interfering with them in the en¬ 
joyment of these offerings as well as in fclie performance of their khadimi duties. 

The suit has been decreed by both the Courts bolow- The defendants 
now’ in appeal to this Court question the correctness of these decrees on the 
■ grounds that the suit is barred by the operation of the rule of res judicata : 
that it is barred by limitation: and that the rights which foim the subject-matter 
of the suit are not transferable either by sale or by inheritance, mere 
particularly through a female. 

The nlaintillV case is t.hat the rights which they claim of serving at the 
durga and of collecting and oujoyin^ the offerings made by worshippers have 
devolved upon them in part by inheritance horn the original lchadims of the 
durga. and in part by purchase. They assert that the office of khadim is 
hereditary, and that it has always carried with it a right to share in the 
offerings in question. Thev a*si- allege that for a long tiino the transferability 
of the khadimi rights by sale has been recognized. They deduce their imme¬ 
diate title from one Khair Mahomed and his sister Akhara Banu, the latter of 
whom was the wife of the first plaintiff and the mother of the second, third 
and fourth plaintiffs. Khair Mahomed, it is alleged, was originally entitled as 
a khadim to a two-thirds share in the service and offerings of the durga 
for ten [86] and half days in each mouth, his sister Akhara Banu being 
entitled to t ho remaining one-third share. On her death in the year 1280 B. S., 
(1873) her share, it is said, devolved upon the plaintiffs and a daughtor, since 
deceased, as her heirs. The other ten and half days’ share which goes to make 
up the twenty-one days’ share in suit had belonged to the first defondant, but 
in execution of certain decrees obtained against him by Khair Mahomed and 
Akhara Banu, it was hi ought to sale on the '21st April 1875, and pm-chased 
in the proportions of two-thirds and one third by Khair Mahomed and the 
heirs of Akhara Banu, respectively. In this manner Khair Mahomed became 
the owner ultimately of a fourteen days’ share in the service and offerings of 
the durga 

This share, it is alleged, was afterwards in the year 1877 bought by 
the 1st plaintiff- at a sale in execution of a decree held by him against 
Khair Mahomed. 

According to the case thus made, it appears therefore that the first plain¬ 
tiff claims to bo entitled in his own right by purchase to a 14 days’ share, and 
jointly with his co-plaintiff's to a 7 days’ share, of which one-half came to them 
by inheritance from Akhara Banu, and the other half was acquired by purchase 
from the first defendant. It is alleged that the plaintiff’s enjoyed the interests 
in the office of khadim jointly with the other khadims as they accrued to them 
from time to time in the manner abovernentioned, until they were forcibly 
interfered with and dispossessed by the defendants. Various dates were assigned 
in the ph< * tit in- the alternative as the date of the accrual of the cause f action. 
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Ifc is, however, unnecessary to specify them, since at fihe argument of this appeal, 
the 12th Attain B. S. corresponding with the 27th September 1881, was treated 
by both parties as the date of the plaintiff's actual dispossession, and as the 
date accordingly from which the period of limitation applicable to the suit 
would begin to run. 

The defence to the suit raised substantially the same questions as are now 
raised by the pleas taken in appeal. 

The first question for our consideration is whether Lho suit is barred by 
the rule of res judicata. In support of this plea ifc is urgod that in a previous 
suit brought by the plaintiffs in the year 1881, shortly after their dispossession, 
against some of the present defendants, and the predecessors in title of 
the others, they [87] claimed unsuccessfully precisely the same right which 
they now claim, to collect and enjoy the offerings made at the dan/a, and it 
is argued that, although in the present suit they havo claimed tlio right on the 
footing that they are “khadims of the dutga, and in that character entitled to 
the offerings, while on tho previous occasion they did not put forward their 
khadimi title, this can make no difference, since the 2nd Explanation to 
section 13 of the Code of Civil Procedure would preclude them from now availing 
themselves of tho titlo as heing a matter which on the previous occasion they 
might and ought to havo made ground of attack. 

In our opinion these contentions are unsustainable, because in point of 
fact the subject-matters of the present and tho former suit are different. It is 
apparent- from tho pleidings and decisions in the suit of 1881 that wdiat the 
plaintiffs thoro sought was the establishment only of their l ight to the enjoy¬ 
ment of the offerings made at the dutga — a right described in the course of the 
suit as a " private haradah tight," independently of any title they might possess 
to tho office of khadiin. Tho existence of such a right was denied by tho de¬ 
fendants, and the suit failed because the plaintiff's were unable to prove that a 
right of that nature oxisted. Such clearly, was the mterpietatiun placed both 
by the parties and the Courts which dealt with tho case upon the issue upon 
which the decision of the suit turned; namely, 1 Is it true that there is a 
specific right called haradan right in connection with the daily receipts of Shah 
Jalal’s durga ? ” Passing by the judgment of the Subordinate J mlge,whose 
decree was in favour of tho’ plaintiffs for the roeovorv of possession of the 
haradan right for 21 da vs, tho ground upon which the District. Judge dismissed 
the suit when it came before him in appeal, is thus stated in his judgment ; 

“ I consider that the plaintiff has proved the right of himself and of his two 
minor sons and minor daughter by purchase as acquired from Utadtmx to tho 
khadimi haradan rights for 21 days in the month ; but. as the plaintiff has not 
sued under khadimi right, he and his children cannot obtain any decree for 
any private baradari rights.” 

The caso then came before this Court in second appeal, and the decree of 
the District Judge was affirmed. The learned Judges in delivering judgment 
thus describe the nature of the suit. [88] ‘ ‘ The plaintiff’s in tins caso seek to 
recover what they call a baradari right, which they claim to exercise for 
21 days during each month in respect of a Mahomedan place of worship.” They 
then proceed : “ The defendants denied the existence of any such right, and 

put tho plaintiffs very distinctly to tho proof of the rigid, set up by them. The 
origin of the right is nob stated in the plaint, and there is no grant or pre¬ 
tended grant.” Then they go on to say : "The Judge in the Court below, 
having considered the evidence, was of opinion that although this evidence 
might prove a haradan right in a khadim (a khadim being a person responsible 
for the ministration and the service of tho sacrod place), yet that, the evidence 
failed to prove a baradari right of a private nature, that is a baradari right 

• 
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existing in and exercised by a private individual who was not connected with 
or responsible for the service or worship conducted at the sacred place. 
Then after referring to the nature of the evidence by which possibly such a 
right as that claimed by the plaintiff's might have been sustained, tin ^ ( observ¬ 
ing upon the absence of nil such evidence, the learned Judges say: V\o do 

not, however' vent our decision upon this point. We decide that there is no 
point of law which can be raised hero, seeing that the Judge below has care¬ 
fully considered the evidence, and has come to the conclusion that the evidence 
docs not support a hmadart right of a private nature and unconnected with the 
office of khachm, this being the right which the plaintiffs assert.” 

In the suit now before us, what is assorted is a right to the possession and 
enjoyment of the office of kftadrm and to perform the dulios and receive the 
emoluments of that office without disturbance or interference on the part of the 
defendants ; and if in fact restoration to the office involves the recovery of the 
enjoyment of the worshippers’ offerings, that is a consideration with which 
in relation to the present question it does not scorn to us we need concern 
ourselves. 

The subject-matter of the present and the previous suit being then distinct, 
the 2nd Explanation to section Id lias, in our opinion, no application to the case, 
rt is not a case in which the plain Litis having on a former occasion sued 
for a certain relief on the strength of one title, afterwards claim the same 
[89] relief on the ground of another title of which on the former occasion he 
might have availed himself, and it is to cases of that nature that the application 
of the explanation is confined. 

Certain cases were cited hy the learned vakil for the appellant in support 
of his argument, to which it s necessary shortly to refer. Most of them, it 
may he said, arc cases in which the property claimed in the later suit was 
identical with that claimed in the earlier, and they meroly afford illustrations 
of the application of the principle contained in Explanation II to section 13, 
and may ho distinguished upon that ground. Thus in Dniwhmulhoo ChoivtUiry 
v. Kristomonw Dosser fl. L. It., 2 Cal., 152) the quostion before the Full Bench 
was “ whether a plaintiff who has brought a suit to recover property upon the 
strength of one title and has been defeated in tnat suit can bring a suit to 
recover the same property upon the strength of another title of which he might 
have availed himself at the time the former suit was brought lmt winch he did 
not set up in toe plaint then filed ? " This question was answerer! in the 
negative by a majority of the Full Bond:. But the subject-matter of both the 
suits there in contemplation was identical, and the case therefore cannot be 
regarded as an authority in the present case. So in Woomatara Debia v. Unno¬ 
poor im Dassec (11 B. L. R , 158) tho plaintiff claimed in tbo later suit the same 
property which she had unsuccessfully claimed in a previous suit under a 
different title. It was tho same in Kanieswar PcrshuJ v. Jiujkumari Rattan 
Koer (I. L. R., 20 Cal., 19: L. R., 19 I. A., 234), where tho plaintiff on the 
strength of an agreement between tbo defendant and the original debtor, who 
was a Hindu widow, by which the former on being placed in possession of the 
property held by the widow as heir to her husband had undertaken to discharge 
her debts, sued for the balanco of a debt for which lie had previously sued both 
the widow' and the defendant, alleging then as his cause of action against tho 
latte that he was in possession of the property upon which the debt was 
charged, That suit had failed as against tho defendant, and it was held that 
the later suit was haired as the agreement relied on ought under Explanation II 
to section 13 to have been made a ground of attack in the previous suit. 
The suhioct-m&tter of the later suit was a [90] portion of the debt claimed in 
the earlier. Similarly in Doorga Pcrsad Singh v. Doorqa Konwari (I. L. R,, 
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4 Cal., 190 : L. R., 5 I. A., 149) the property in suit in both suits was the same. 
The question being whether the plaintiff, who was a party to the former suit 
in which the present defendant had obtained a decree for possession as against 
him and others as heiress of the last proprietor, was debarred from setting up 
in the later suit a family cusLom for the purpose of showing that lie was 
entitled to possession in preference to her, and it was held that the, former suit 
constituted a bar. The last case of this class which was cited, Muthumadcca 
Naik v. Sivathmuthvmadavn Naik (7 Mad., H. CJ. 1(10} is merely another 
example of the same principle. Thu cases of Vi/ay a liaqhan-.ulha Hod ha v. 
Katamar Natchiar (11 Moo. 1. A., 00}, Soorjomnomv Dayee v. Siuldanand Malta- 
patter (12 B. L. R., 804 : L. R , f. A.. Sup. Vol., 212) and Krishna Behan Boy v. 
Burtwari Lai Hoy (1. L. R., 1 Cal., 144: L. R., 2 J. A., 2K8} were relied upon. 
These cases go to show that when a question has necessarily been decided in 
effect though not in express terms between the parties to a suit, it cannot he 
raised again although in a different form between the same parties in another 
suit. But this rule can have no application in the present case. In the suit 
of J881 the question of the title of the plaintiffs as khaduns was not raised 
either directly or indirectly. They sued then as stringers to the oflice, and 
failed in thoir suit in consequence of having put their claim exclusively upon 
that footing. 

Then as to the question of limits. 4 ion. The suit is in substance for a 
declaration, of the plaintiffs’ right to and for possession of the office of khadint. 
They claim it as an hereditan office, and I hat that is its character has been 
found by the Courts below, a view from which we see no reason for dissenting. 
The suit therefore falls under Art. 124 of the second Schedule of Act XV' of 
1877, and since it was instituted within 12 years from the 27th September 
1881, the date of dispossession, it is within time. 

With respect, next, to the validity of the sales upon which the plaintiffs 
rely and under which they seek to make title, it appears to us that, speaking 
generally, an office to which are attached [91] essentially the conduct oi religious 
worship and the performance of religious duties is not legally saleable. This 
principle has been followed in .many ca-.es relating to shehaitship.-, and other 
offices connected with Hindu worship, though there is apparentl>' no reported 
case in which the question has been decided in relation to a Mahomedim office. 
But the reasons which have led the Courts to refuse to recognise such sales in 
tho case of Hindus are of general application and apply equally to the case of 
Mahomedans. In the ease of Jmjynrna-ih Boy Clioirdhry Knhrii lershad 
Surniah (7 W. R.,2(>6| for example, it was sought .o bring to sale, under a. 
decree for a personal debt, the judgment-debtor's right a ^shelm/l to perform the 
services of a certain idol and also to sell liis right to the surplus proceeds of 
the sheba. The Court held that rights of that nature were not so saleable, 
MacpheRSON, J. t observing in delivering ludgmeut : “ Such a sale would practi¬ 
cally destioy the endowment, or have the effect of defeating the whole object of 
its creation. There would he no guarantee that the service would he properly 
kept up, for the purchaser, whoever he might he, even it a Mahomedan or a 
Christian, would have the right of performing the worship oi thisHindu idol.” 
Again in Kuppa (htrukal v. Dora sain i (iurukal (I. L. R., 6 Mad., fG), where the 
sale was of a private nature, and it was sought to sustain it on the ground that 
the purchaser was of the same caste and sect as the vendor, and therefore 
qualified to discharge the duties of the office, the Court was of opinion that 
that consideration was not in itself sufficient to validate the sale, assigning as 
their reason that ” To hold so would tend to public mischief in inducing needy 
incumbents of hereditary religious offices, who desire to sell them, to give a 
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dishonest recognition to qualifications which in fact were not the qualifications 
demanded by the nature of the office.” So in Manchnram v* Pranshankar 
(I. L. R., 6 Bom., 298), in which the alienation, which however was not by way 
of sale, was upheld, the Court after referring to several cases with approval in 
which- the inalienability of religious offices had been maintained, and to the 
reasons upop which those decisions proceeded, remarked : “ ft may be admitted 
also that it would not be desirable to lay down any such rule regarding such 
alienations as would involve the Courts in nice questions of [92] caste distinc¬ 
tions hearing upon the capacity of a particular individual to perform the 
worship of and prepare food for a Hindu idol.”" Several other cases to the 
same effect were cited to us hv the learned vakil for the appellant, but we have 
referred to those more particularly because they disclose most’ fully the 
reasons by which the Courts have been influenced in holding that such sales as 
those now in question are not valid. And it is clear that these reasons apply 
with equal force to all religious offices whatever may be the form of religious 
faith with which they are connected. The only case to which wo wore 
referred in which the alienation of such an office was allowed to stand was that 
of Afan.chn.rani v. Pranshankar (I.Mj. R.. 6 Bom., 298). That case was however 
of a peculiar nature, and tire alienation was not, as lias been observed above, 
by way of sale. Tiro alienee look under, tiro will of bis undo on the death of 
the latter, lie was a member of the founder's family and stood in tho line of 
succession to the office, and it, was upon these grounds that the alienation was 
upheld. But it may he inferred from what was said by the learned Judges in 
the course of their judgment with respect to the transferability by sale of such 
offices, that their decision would have been otherwise if the transfer then before 
them had been by sale. 

It would certainly appear from the description of the duties attached to the 
office of khadim contained in the plaint in the present case as well as from the 
enumeration of those duties contained in the written statement of one of the 
defendants, tho accuracy of which was not questioned, that some of the duties 
essentially connected with the office are of a religious nature. Among those 
mentioned by the plaintiffs, is, for oxamplo, “ tho reading of namaz and the 
Koran in due form for the spiritual benefit of the flazrat, ” while in the 
written statement referred to among many duties which could not be performed 
by a person other than a Mahornedan are mentioned : “ Consecrating things 
offered as nazar niaz and reading durud." It was not indeed disputed that the 
office is of a religious nature, and it appears to us, therefore, that in so far as the 
sales now in question depend for thoiv validity upon the general law, they 
cannot be sustained. 

• 

It was, however, sought in tho Courts below to support them [93} apparently 
on the ground of cuabr n. There was no issue directed specifically to this 
question. But the lower Courts have held the office to he transferable by sale, 
because instances have occurred in which it had been so transferred. We very 
much doubt whether a custom or practice sanctioning the sale of a religious 
office for the pecuniary benefit or for the private debts of the incumbent could 
under any circumstances be sustained, and we may refer in this connection to 
what was said hy the Privy Council in the case of Fmi’mIi Valia v. Ravi 
Vunnuk Kunhi Kutty (I. L. R., IMad., 235; L. R., 4 I. A., 76). Speaking of • 
the duties and powers of the trustees of a religious foundation, and after quot¬ 
ing from the case of Muttu Ramlinga Setupati v. Perianayagum Pillai (L. R., 1 
1 .A., 2091 the following passage : “ But the constitution and rules of religious 
brotherhoods attached to Hindu temples are hy no means uniform in their 
character, aftd the important principle to be observed by the Courts is to 
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ascertain, if that be possible, the special laws and usages governing the particular 
community whose affairs become the subject of litigation and to be guided 
by them,” their Lordships say : “ Their Lordships are of opinion that no 

custom which can qualify the general principlo of law has been established in 
this case, and they desire to add that if the custom set up was one .to sanction, 
not merely the transfer of a trusteeship, hut, as in this case the sale of a 
trusteeship for the pecuniary advantage of the trustee, they would be disposed 
to hold that that circumstance alone would justify a decision that the custom 
was bad in law.” It appears to us, howevor, that it is unnecessary that we 
Bliould decide the question. For, assuming that the custom or practice set up 
could be sustained at law, the evidence to which our attention was called, and 
upon which oho Courts below proceeded is, in our opinion, insuflicierit to 
establish a custom or practice which would validato these, sales. The only 
instances of which evidence was given in which tho transfer of the ollice took 
place by public sale appear to have been those in which the plaintiffs them- 
solves and the persons through whom they claim immediately were concerned, 
and even the instances of private transfers relied upon, which however appear 
to us to [94] stand on a very different footing and would seem to have been 
confined to tho co-sharers in tho office wero few. 

The result must, we think, ho that in so far as the title of the plaintiff 
depends upon the purchase of ilio interests o/ tho 1st, defendant and of Kliair 
Mahomed in the years 1875 and 1877, lespoctively, that is as to a 17-£ days’ 
share out of the 21 days claimed, the suit fails. 

The only remaining question is as to tLe 35 days’ share claimed by inherit¬ 
ance from Akhara Banu. It was contended that Akluira Barm boing a 
female was incapable of holding the office, and was incapable therefore of 
transmitting an interest in it to her heirs, and Mr. Justice Amkkii Ali’s work 
on Mahomt'dan Law (Yol. 1., p. 348) was referred to in support of this position. 
It is there no doubt said t hat when the duty of officiating at religious festi¬ 
vals is attached to the office of miihcdllt , for which office a woman is generally 
eligible, she is precluded by lift sex from holding the ianiwl, and this is put, 
apparently on the ground that the office of viutiralii being one of personal 
trust, the duties of the office cannot; he discharged by deputy, so as to make a 
person incapacitated by sex from performing those duties herself, capable of 
holding the office. Whether this would lie so with respect to tho office of 
khadim may he a question, luit we think we should not he justified under tho 
circumstances of this case in deciding it. 7’lie question was decided hv the 
Court of First Instance in favour oi the plaintiff's. That Court held that 
Akhara Barm had succeeded to the office by right, of inheritance, and that her 
heirs were entitled to succeed her on her death. Whether the Subordinate 
Judge was right in this view or not, it appeals to have been acquiesced in hy 
the defendants. At all events there is nothing to show that it whs raised 
in the Lower Appellate Court, and we think, therefore, that we should not be 
well advised in allowing it to heraisod again at this stage. 

In the result the a,ppeal will bodecreed and the suit dismissed with respect to 
17i* days out of the 21 days’ sharo claimed in the worship and offerings of the 
durga, with respect to the remaining 3| days' share tho appeal is dismissed. 
The appellants having succeeded substantially in the appeal are, we think, en¬ 
titled to their costs in this Court as well as of both the Courts below in propor¬ 
tion [98] to their success. It has boon agreed between the parties to the appeal 
that the 3J days in each month decreed to the plaintiffs shall be counted from 


63 



1,LJR. 2* Cal. 98 annoda prosad chatterjee v. 

the beginning of the terms consisting of 21 days in each month claimed by 

the plaintiffs bv their plaint, and we decree accordingly. 

U ^ ___ Appeal allowed. 

NOTES. 

jfA's regards the scope of Exp. II to sec. IS, C.P.C., J8&2, see also (IS9<) 24 Cal., 711 , 
(1900) 25 Bern., ISO ; (1904) 1 C.L.J., 248 ; (1903) 8 C.W.N., 385 ; (1908) 35 Cal., 979 : fi 
G.L.J., 82: 12C.W.N., 862. 

The alienation of n rcligiouo office for consideration is invalid :—(1914) 23 I.C.. 72.] 


[ 24 Cal. 95 ] 

The. 31st July, 1800. 

Present: 

Mr. Justice Ghose and Mr. Justice Gordon. 


Annoda Prosad Chatterjoe.Defendant 

versus 

Kali Krishna Chatterjee (Plaintiff) and others.Defendants Nos. 2—5.* 

Probate.—Revocation cf Probate—Probate and Administration Act (V of 1881), 
section SO, Rjr-pl. 4 Just Cause.”—Mismanaqetnent by executor. 

Misinniiiigeinent nv the executor nf # ui estate is not, under section 50, Expl. (4) of the' 
Probate and Admini-.tr.ili.rn Act, a just cause fm- revoking the pnbate. Held, therefore, that 
the order of revocation made by the District Judge for that cause, was made without 
jurisdiction and must be set aside. 

The words ‘‘just cvuse ’’ as explained in section 50 of the. Probate and Aliuinistiation 
Act are not illustrative merely, but exhaustive. 

Durga Das Chatterjee died in March 1890, having, on the 0th April 1885, 
made his last will and testament, bl which lie appointed liis eldest son, Annoda 
Prosad Chatterjee, executor. Probalo of the will was granted on the 
8th December 1890. In 1891, Kali Krishna Chatterjee, a minor grandson of 
the testator, applied, through his guardian, for a revocation of the probate; but 
the application was dismissed on the 25th January 1892. Later in 1892, 
Thakomoni Debt, the testa toi's widow, brought a suit for revocation of the 
probate and for ihe removal of the executor from his office. That suit was 
dismissed on the 24th Juno 189J. On the 20th February 1894, Kali Krishna 
Chatterjee, who had meanwhile attained majority, filed a petition under section 
50 of the Probate and Administration \ct, for the removal of the executor, for 
revocation of the probate granted to him, and for the appointment of a receiver. 
The grounds of the petition were the misconduct of the executor and his mis¬ 
management of the e-,tate. On the 27th July 1894, the District Judge of 
Bankura, by [96] an ord ,r of that date, ordered that the probate obtained by 
the defendant should he revoked. 

The defendant appealed to the High Court. 

Babu Dimrka Nath Chuckcrbutty and Babu Joyqopal Ghose for the 
Appellant. 

Babu Tarakishorc Chowdhry for the Respondents. 

The judgment of the Court. (Ghose and Gordon, JJ.) was as follows 

This is an appeal from a decision of the District Judge of Bankura revok¬ 
ing probate of the will of one Durga Das Chatterjee. The will bears date the 
6th April 1885, and the testator died in March 1890. Thereafter, the testator's 

* Appeal from Original Decree No. 274 of 1894 against the decree of G. Gordon, Esq., 
District Judge of Bankura, dated the 19th of July 1894. 
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©West son, Annoda Prosad Ohafcterjee, the appellant before us, obtained probate 
as executor .of that will on the 8th December 1890. Subsequently, Kali 
Krishna Chatterjee, the grandson of the testator (son of another son, Baroda), 
a minor, through his guardian applied in the year 1891 for revocation of the 
probate, and his application was dismissed on the 25th January 1892. Then 
a suit was brought in 1892 in the Subordinate Judge’s Court by Thakomoni 
Debi, the widow of the testator, for the purpose of obtaining revocation of the 
said probate and removing the present appellant, from his post as executor 
and that suit also was dismissed on the 24th June 1893. Now, Kali Krishna 
Chatterjee having come df age, has filed the present petition for revocation of 
the probate. The application purports to be made under clause 4 of the 
Explanation to section 50 of t-ho Probate and Administration Act.; and the 
learned District Judge has revoked the probate under that clause, on the ground 
that the executor, Annoda Prosad Cnatteriee, has been guilty of misconduct 
and mismanagement as such executor, and that, therefore, he is not a fit and 
proper person to retain the management of the estate. 

On appeal, it is contended that the District Judge had no jurisdiction, 
under clause 4, section 50 of the Probate und Administration Act, to make 
the order ho has made ; and we think that this contention is sound. Clause (4) 
runs as follows: “That the grant has become useless and inoperative 
through circumstances.” Wo think that the District Judge has misunder¬ 
stood the real meaning [97] of these -words. The moaning of the words 
“ useless and inoperative through circumstances ” aro explained in the 
illustrations attached to the section ; and we are unahlo to say that mis¬ 
management by an executor comes within the purview of clause 4, section 
50 of the Act. No doubt the question may arise whether the words “ just 
cause,” as explained in section 50, are exhiustive, or illustrative. If they 
are illustrative, and not exhaustive, it might be said that the District Judge 
had jurisdiction to remove tho executor on tho ground of mismanagement, hut 
certainly riot under clause 4. We think, however, that these words are 
exhaustive ; and this view is supported by tho fact that the Legislature thought 
it necessary to amend section 50 of Act V of 18S1 by Act VI of 1889 by adding 
to the explanation a fifth clause relating to the wilful omission bv an executor 
to exhibit an inventory or account, and to the exhibiting of a false inventory or 
account. Had the words “ just cause,” as explained in section 50, been merely 
illustrative, there would have been no necessity to add to it this fifth clause. 

Further, we observe that sections 146 and 1 47 of the Probate and Adminis¬ 
tration Act make an executor or administrator liable for devastation or 
neglect to get in any part of the property, which we think also shews that the 
Legislature did not intend to .include within the purview of section 50 of the 
Act a case of mismanagement by an executor, in this view of the matter, 
we think that the order of the learned Judge is based upon a misconception 
of the law, and that therefore it must he set aside. 

We may add that this decision will not debar the respondent from making 
an application to the District Judge under clause 5, section 50 of the Act, or 
from making any other application as he may be advised. 

The appeal is decreed with costs. 

H. W. - Appeal allowed. 

NOTES. 

[Bee also (1902) 26 Bom., 792 ; (1905) 28 Mad., 161 at 164 ; (1912) 16 O.W.N., 880 : 
15 I.O., 44 where this was followed.] 
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£ 98 ] The 11th August, 1896. 

Present: 

Mr. Justice Trevelyan and Mr. Justice Beverley, 


Beni Pershad Kuari.Plaintiff 

versus 

Nand Lai Sahu and others.Defendants.* 


Second Appeal—Remand to the Appellate Court—Additional evidence in 
Appellate Court—Finding of fact upon evidence taken after remand — 
Procedure in the second Court of Appeal— Civil Procedure Code (Act 
XIV of 1882), sections 568, 584, 585, 587. 

In a second appeal, the High Court set aside the decrees of the lower Courts on the 
ground that certain issues raised in the suit were not considered by those Courts, and 
remanded the case to the Lower Appellate. Court for a propui decision of the case. The Lower 
Appellate Court took evidence on the issues not tried before, and came to findings of fact on 
that evidence. 

Held, tbat the Lower Appellate Court tried the case, not as an original esse, but as an 
appeal, and acting under the powers given to it took fresh evidence. 

Held, that on second appeal the High Court is precluded by the Code of Civil Procedure 
from going into facts, and that restriction of power is not confined only to cases where evi¬ 
dence is taken in the first Court. 

Gopnl Singh v. Jhakri Ilai (I. L. R., 12 Gal., 37) followed. Balkishen v. Jasoda Kuar 
(I. L. R., 7 AH., 765) referred to. I Unde v. Brayan (I. L. R., 7 Mad., 52) not followed. 
THE facts material to this report and the arguments on either side appear 
from the judgment of the High Court. The material portion of the previous 
order of the High Court remanding the case to the Lower Appellate Court was: 

“ For the foregoing reasons, the judgments of the Courts below cannot 
stand, and for the proper decision of the case the following questions require 
determination :— 

“ First. —Whether the sale to the plaintiff was made with intent to defeat 
or delay the defendants who were judgment-creditors of Sheolochan, and 
whether the plaintiffpurchasedotherwi.se than in good faith and for fair value. 

“ Second.- - Whether the conduct of the plaintiff, in asking for and obtain¬ 
ing time to complete his purchase with an offer to pay [ 99 ] off all the decree 
holders of Sheolochan, in any material way misled the defendants or influenced 
their conduct as to their mode of seeking satisfaction of their decree against 
Sheolochan ? * 

“ If either question is answered in the affirmative the plaintiff must fail, 
but if both are answered in the negative, he will succeed. 

“ The result' then, is, that the decrees of the Courts below must be set 
aside, and the case sent back to the Lower Appellate Court for the determina¬ 
tion of the ease in accordance with the directions contained in this judgment.” 

The plaintiffs appealed to the High Court. 

Mr. Pugh, Babu Hem Chandra Banerjee, Babu Raghunandan Pershad and 
Babu Jogendra Chandra Ghose for the Appellant. 

Dr. Rash Behari Ghose and Dr. Asutosh Mukerjee for the Respondents. 

* Appeal from Appellate Decree No. 1107 of 1895, against the deoree of G. G. Dey, Esq., 
District Judge of Shahabad, dated the 13th of March 1895, affirming the decree of A. G. 
Milter, Esq., Subordinate Judge of that District, dated the 21st of December 1891. 


66 





; " > V' HAND IfAIi SAHU Ac. [189$] I.L.H. 24 Cal. 100 

The Judgment of the High Court (Trevelyan and Beverley, JJ.) wa8 
as follows 

This case comes up to us on appeal from an order made by the District 
Judge of Shahabad on a remand by this Court. 

The first and only important question in the case is whether the appellant 
is entitled to treat the appeal as a first appeal on the question decided by the 
Lower Appellate Court on the evidence which has been taken subsequent to the 
remand. As we expressed oursolves after the argument on this portion of 
the case had been concluded, we are of opinion that the ordinary rules of 
second appeals apply to this appeal, and that it is not competent for us to 
interfere with the findings of the Lower Appellate Court on the facts. 

The question has arisen in this way : — 

Two of the issues framed, the 1st and the 7th, were not considered by 
■either of the lower Courts. When the case came up ou appeal to this Court, 
the learned Judges forming the Division Bench by which the appeal was heard, 
after discussing the other questions in the appeal, considered that those issues 
should be tried. They framed two issues, which evidently wore intended to 
put in clear and unambiguous language the questions which the parties had 
raised in the 1st and 7th issues. The first of [100] those issues as raised in 
this Court was, “ whether the sale to the plaintiff was made with intent to 
defeat or delay the defendants, who were judgment-creditors of Sheolochan, 
and whether the plaintiff purchased otherwise than in good faith and for fair 
value ; ” and the second was, “ whether the conduct of the plaintiff, in asking 
for and obtaining time to complete his purchaso with an offer to pay off all 
the decree-holders of Sheolochan, in any material way misled the defendants 
or influenced their conduct as to their mode of seoking satisfaction of their 
decree against Sheolochan ? ” Having pointed out that the judgment of the 
Lowor Appellate Court could not stand, the learned Judges sot aside not only 
the decree of the Lower Appellate Court, leaving the appeal to be determined on 
those issues by that Court, but also the decrees of the first Court. They did 
not send the ease back to the first Court whoso decree was set aside, hut thoy 
sent it to the Lower Appellate Court “ for the determination of the case in 
accordance with the directions contained in this judgment.” The learned 
Judges did not in their judgment expressly say whether fresh evidence was to 
be taken, but inasmuch as no evidence had been taken with regard to one of 
the issues at any rate, the 1st, the taking of fresh evidence was obviously 
contemplated. 

It is contended before us that the practical effect of this order is to make 
the Lower Appellate Court retry the case on remand as an original Court, and 
that there is an appeal to this Court on the facts. The learned Judges of this 
Court did not order the case to he tried by the Lower Appellate Court other¬ 
wise than in exercise of the jurisdiction which it possessed in this case as a 
Court of Appeal, and the case when it wont down was treated in the Lower 
Appellate Court as an appeal. The learned Judge treats it as an appeal 
throughout his judgment, and, as far as we can see, tho parties diu the same. 

The idea that this was an appeal on the facts was not present to the 
minds of the legal advisers of the parties when this appeal was first presented 
to this Court. Although, of course, the appellant ought not to be impeded by 
any mistaken viewr, if it was a mistaken view, of his legal advisers, at any 
rate this indicates that the parties treated this order of remand as an order to 
[ 101 ] the Lower Appellate Court to try the appeal before him. In our opinion 
the Lower Appellate Court tried the case as an appeal, and acting under the 
powers given to it took fresh evidence. So tbe question reduces itself really 
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to .this, whether, when a Lower Appellate Court takes fresh evidence, the 
High Court can in second appeal consider that evidence. There is no doubt 
that that question has been expressly determined by a Division Bench of this 
Court in the case of Qopal Singh v. Jhnkri Rai (I. L. R.. 12 Cal., 37 1, and the 
same question was determined by a Full Bench of the Allahabad High Court 
in BalKisheux. Jasoda Knar (I. L. K., 7 All., 765). There are remarks made in 
a case, Hindc'x. Brayan (I. L. R., 7 Mad., 52), which might tend to a contrary 
conclusion. 

We are of opinion that the decision of this Court is one which we ought to 
follow. It has not, as tar as we know, been doubted by any subsequent decision, 
and we believe it to be in accordance with what was intended by the Civil 
Procedure Code. If it was intended that there should be any general rule 
that in evorv case where evidence is taken on a question of fact the 
parties would be entitled to the decision of two Courts, such general intention 
would have been expressed in the Code. On second appeal we are precluded 
by the Code from going into facts, and that restriction of our powers is not 
confined only to cases where the evidence is taken in the fiist Court. If it 
was intended that we should go into arid discuss the evidence taken hy the 
Lower Appellate Court, we should expect to find an exception providing for that 
event included in the section which deals with our powers in second appeals. 
In our opinion we cannot go into tiie facts. So it remains for us to see 
whether there is any exception to be taken to the findings arrived at by the 
lower Court. Those findings are expressly directed to the issues which were 
laid down for the decision of the Lower Appellate Court by this Court. As to 
the first issue the first portion of it, it is true, is answered in favour of the 
appellant, but the second portion is answered against, him, and it is found that 
he did not purchase in good faith or for fair value. Therefoie, the first question 
is not answered in the negative, ono portion of it being answered in [102] 
the affirmative. It follow’s, therefore, according to the decision in this case 
that the plaintiff fails. We are not competent, in appeal after remand, to 
question in any way the decision of this Court in the case. 

Some observations were addressed to us as to whether the arrangement in 
this case could be treated otherwise than one come to in good faith. There 
is undoubtedly evidence upon which the Lower Appellate Court could arrive 
at the conclusion it has come to in this matter. Leaving aside everything 
else, the arrangement as to the gift of the garden and house to the son is one 
which any Court dealing with facts must have viewed with the greatest sus¬ 
picion, even if it did not affirm that it tainted the whole transaction with fraud. 
An arrangement of that kind could only have been come to for the purpose of 
defeating at any rate some classes of creditors. It is difficult to conceive how 
it could be otherwise. That circumstance of itself is abundant evidence upon 
which the learned Judge cov'd arrive at the conclusion lie has come to. 

With regard to the other question, that has been found in the affirmative. 
Therefore the plaintiff fails. 

In our opinion this appeal fails, and must be dismissed with costs. In 
order to prevent any misapprehension as to the effect of our judgment, we 
think we ought to make it clear by saying that the® appeal is dismissed, and 
the suit stands dismissed with all costs. 

S. C. C. Appeal dismissed. 
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ORIGINAL CIVIL. 

Tlie 17th September, 1800. 

Present: 

Mb. Justice Sale. 

Calcutta Trades Association 
versus 
Ryland.* 

Attachment—Subjects of attachment—Pay of Military Officer in Indian Staff 
Corps—Officer not officer of liegular Forces—Civil Procedure Code (Act XIV 
of IbbH), section HOG, clause (h)—Army Act (lt>81) section 161 — 

Public Officer. 

An Officer of the Indian Staff Corps is a “ 1’uhlic Officer” within the meaning of 
clause (/«) of section 266 of the Civil Procedure Code, read with [103] the interpretation 
clause (section 2) of the Code. His pay is therefore subject to attachment in execution of a 
decree against him, but the operation of the attachment must he restricted to pay received 
from the Indian Government. The pay of an Officer of the Regular forces is uot so subject 
to attachment. 

The attachment in this case was allowed subject to a decree previously passed against 
the defendant by which, under section 151 of the. Army Act, half his pay was ordered to bo 
deducted and applied in payment of the amount due under that decree—the repeal of that 
section not allecting a decree previously passed under it, and the right to enforce such a 
decree continuing until satisfaction has been obtained. 

THIS was an application in ulnunburs for the attachment in execution of a 
decree of iho pay of Major IJ. G. Ryland, an OOieer of the Indian Stall Corps 
and Assistant Commissary General at Allahabad, in the hands of the Pay 
Examiner, Bengal Command, Military Accounts Department, Calcutta. In 
another suit against him a decree hud been passed, in execution of which half 
his pay had, under section 151 of the Army Act, I88J, been ordered to be 
deducted and applied in satisfaction of the decree. Section 151 has since 
been repealed by subsequent. Army Acts. The following note furnished by 
the Registrar (Mr. Belchamhors) sets out fully the present state of the law. 

” In 1875 the question whether the pay of n Military Officer was liable to attachment 
in execution under the provisions of the Code of Civil Procedure (Act VIII of 1850), was 
considered by the High Court of the North Western Provinces. The result, is thus stated:— 
“ The pay of a Military Officer is not expressly made liable to attachment under the provisions 
of that Act. 11 it be so liable it would be necessary for an attaching creditor to show that 
the pay falls within the provisions ef section 205 of lh« Act and is a debt duo to, or in some 
form or other the property of, the judgment-debtor. It is a general rule that a debt which 
the debtor cannot sue for cannot be attached, and, as far as we. are able to ascertain, the 
pay of an Officer does not become his propet tv uutil it actually reaches his hands. He is 
not in a position to maintain any action or suit for its recovery * * Until it can bo 
established that the pay is a debt or property within the meaning of section 205, it cannot 

* Suit No. 43 of 1895. 
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>^*Mtah*a tinder the provisions of Act VIII of 1859 »-Bansi Lull *. Mercer (7 AM. H.O., 881). 
v ''“Subsequently by section 151 of the Amy Act, 1881, it was provided that; "AC»tU 
- Court or Court of Smell Causes, upon adjudging payment of any sum by any person bu jec 
to Military law, other than a soldier of the regular forces, may cither awar execu ion 
thereof generally, or, may direct [104J specially that the amount named in the direction, 
being the whole or any part of the said sum, shall be paid by instillments or oi erwise ou 
of any pay or other public money payable to the debtor, and the amoun t name in © 
direction not exceeding one-half of such pay and public money, shall, while the debtor IB 
in India, be stopped and paid in conformity with the direction.” 


11 This was a special enactment, the object of which was to enable a Civil Court either 
to stop the payor other public money piyablo to an Officer, or award execution, generally 
under the ordinary rules of procedure. 

“ That section has now been repealed by the Army (Annual) Act, 1895, but without 
affecting the right to enforce unsatisfied decrees previously obtained which is preserved by 
section 38 of the Interpretation Act, 1889, (52 and 53 Viet., 0. 63). An Officer is thus freed 
from the operation of that section except as to liabilities incurred under its provisions previous 
to its repeal. ThaG being so, what is theueffoct ot this alteration in the law in regard to his 
pay ? Is that placed beyond the roach of his creditor ? 


“ It appears that by the Army (Annual) Act, 1895, the Army Act was amended not 
only by the repeal of section 151 but also by the modification of other sections, including 
136, to which was added the words “ or by any law passed by the Governor-General of India 
in Council.” That section with the addisl words, is as follows: “The pay of an Officer or 
soldier of Her Majesty's regular forces shall be paid without any deduction other than the 
deductions authorised bvthis or am other Act or bv any Royal Warrant for the time being 
or bp any law passed by the Governor-General of India in Council ." 


“ This authorizes deductions to be made from the pay of an officer. Under this section, 
without the added words, only such deductions could be made as were 1 authorized by this ' 
(the Army) ‘ Act or bv any other (English)‘Art, or by any Royal Warrant for the time being,’ 
but now, with the added words the pay of an officer is also made liable to deductions under 
1 any law passed by the Govoruor-General of India in Council.’ 

“ This suggests the question whethet any law has been passed by Ghe Govoruor-General 
in Council under which deductions can be made from the pay of an Officer. 

“ Act VIII of 1859, under which it was huhl that the pay of an Officer was not liable to 
attachment, was repealed. It« provisions, as re-enacted with extensive additions and 
modifications, are now contained in Act XIV of 1882. One of the additions to the Interpreta¬ 
tion Clause is as follows : ‘ Public Offieor ’ means a person falling under any of the following 
descriptions, namely, # * * ‘ Every Commissioned Officer in the Military and Naval 

Forces of Her Majesty while serving under Government.’ 

[1081 “ A wide meaning is given to the term ‘ Government,’ which includes the Govern¬ 
ment of India as well as the Lc .al Government. 


“ Section 205, referred to in the decision oi the High Court of the North West Provinces, 
has also boen modified, and in its present form, as section 266, contains new provisions. It 
states what is liable to be attached in execution, including ‘ debts ’ and 1 saleable property ’ 
and adds—‘ Provided that the following particulars shall not be liable to such attachment 
or sale.* The particulars are mentioned in various clauses ; those mentioned in clause (A) 
with which we are immediately concerned being as follows : 1 The salary of a public officer or 
of any servant of a Railway company or local authority to the extent of— 

1 (I) The whole of the salary where the salary does not exceed twenty rupees monthly ; 

‘ (H) Twenty rupees monthly where the salary exceeds twenty rupees and does not 
exceed forty rupees monthly ; and 

* (111) One moiety of the salary in any other case. 
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"Thisclause, read with the Interpretation Clause, which extends the meaning of 
‘ Public Officer' so as to include a Military Officer, would seem to alter the previously 
existing conditions and to place a Military Officer on the same footing as any other Public 
Officer whose Ralary is liable to be attached undor section 266. This would be so but for the 
words in the Interpretation Clause 1 while serving under Government.' 

" Military Officers not only hold their Commissions from tho Crown’, but Officers of 
the regular force, who perform purely regimental duties, also receive theif pay from the 
Crown out of money granted by Parliament. It cannot be said that such officers are serving 
under the Government of India or any Local Government; or that tho pay of such Officers is 
liable to bo dealt with under the provisions of tho Code applicable to Public Officers. 

“ Officers, whether of tho British or Indian forces, are, aftor two years service, of which 
one must be in Tndia, and a further period of probation, eligible for Commissions in the 
Staff Corps of one of the Indian Presidencies. Officers so commissioned leave their regiments 
and are employed, according as tho Government of the Presidency to which these corps 
belong direct, in any Military or Civil employment irrespective of their ranks in the Staff 
corps ”— Manual of Military Law, p. 259. 

“ Officers so employed answer the description of ‘Public Officer’ within the meaning 
of the Interpretation Clause , 

Presumably these officers while serving under Government receive pay from Government 
and not from the Crown, but if they also receive pay from the Crown, to such pay the 
decision of the High Court of the North Western Provinces would still be applicable, but not to 
pay receivable from [106} Government which would stand on the same footing as the pay 
of a Public Officer and would be liable to bn dealt with as such.” 

Mr. Upton (Messrs. Sanderson «£ Co.) appeared for the applicant in chambers. 

Sale, J. —This is an application for an attachment of the pay of a 
Military Officer in execution of a docree. 

1 have been furnished with a note by the Registrar, Mr. Belchambers, 
which gives, I think, a correct view of the present state of the law on the 
subject. It would appear that while tile pay of an Officer of the regular 
forces is not liable to attachment tho pay of an officer of the Indian Staff 
Corps is liable to attachment, tho reason for the distinction between the two 
cases being that an Officer of the Staff Corps is a Public Officer within the 
meaning of clause (//•), of section 206 of the Civil Procedure Code read with 
the Interpretation Clause, whereas an Officer of the regular forces is nob. 

The defendant, Major Hyland, who is described as “ Assistant Commis¬ 
sary General, Allahabad,” is, I understand, an Officer of the Staff Corps, but 
it appears that in another suit a decree has been obtained against him by which, 
under section 151 of the Army Act, half his pay was ordered to be deducted 
and applied in satisfaction of the amount due under the decree. Section 151 
has since been repealed, but the repeal of that section, as pointed out in 
Mr. Belchambers’ note, does not affect a decree previously passed under it. 
The right to enforce such a decree in the manner therein provided continues, 
until full satisfaction has been obtained. 

The attachment asked for may he made, bub it must he subject to the 
decree to which I have referred, and its operation must be restricted to pay 
•which the defendant receives from Government. 

Attorneys for the Applicant: Messrs. Sanderson if: Co. 

C. E. G. _ 

NOTES. 

f There is a conflict of cast* law on this point ; see (1896) 24 Cal., 102 ; (1901) 25 Mad., 
402 ; (1911) 10 I.C., 719 (Oudh); (1914) 28 I.C., 935 (Oudh) an! (1911) 83 All., 529; (1912) 
87 Bom., 26.} 
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£107] APPELLATE CIVIL. 


The 12th August, 1896. 

Present: 

Mr. Justice Trevelyan and Mr. Justice Beverley. 


Sabhapafc Singh .Plaintiff 

versus 

Abdul Gaffur nod others .Defendants. 


Jurisdiction of Civil Court—Civil Procedure Code (1882), section 11—Bengal 

Municipal Act (Bengal Act III of 1884) — Election of Municipal Com¬ 
missioners—Iiight to vote and stand as candidate at an election - 
Suit for declaratory decree*' 

At an election of Municipal Commissioners hold under the Bengal Municipal Act (Bengal 
Act 111 of 1884), 5, one of the candidates, was declared to have been elaetod : a poll was 
demanded and 8 was again declared by the presiding ofHocr to have been duly elected. An 
objection was then taken by the defeated cmdidatos bcfoic the Magistrate of the district on 
the ground that some of the voters gave, more votes than there wero vacancies, and also on 
the ground that S was not qualified to he registered as a votoc and to stand as a candidate for 
election. The Magistrate set aside the election ori both grounds ; and brought a suit in the 
Civil Court for a declaration of his l ight to vote and stand as a candidate and for a declaration 
that he was duly elected. 

Held, that the suit was one of a civil nature, and under section lit of the Code of Civil 
Procedure (XIV of 1882) such a suit would lie in the Civil Court. 

Held , also, that the Magistrate should not have been made a defendant in the suit, and 
that the plaintiff was not entitled to a declaration Hi it tho election of the plaintiff was good 
and valid ; but that the decree of the first Court granting a declaration of plaintiff's right to 
voto and stand as candidate was correct. 

THIS was a suit for adjudication and declaration of plaintiff’s right to vote and 
stand as candidate at an election of Municipal Commissioners held in Ohuprah 
in December 1893, and for a declaration that ho was duly elected at that elec¬ 
tion. The facts necessary for this report are fully given in the judgment of 
the High Court. 

£108] Both the lower Courts decided adversely to the plaintiff’s claim, 
and the plaintiff appealed to the High Court. 

Babu Umakalt Mulcerjee. and Babu A 'aUni Nath Sen for tho Appellant. 

The Government Pleader (Babu Hem Chandra Banerjee), Babu Tarak Nath 
Palit and Babu Kntanta L.umar Bose, for the Respondents. 

Babu Umdkali Maker jee.. —The Lower Appellate Court was wrong in hold¬ 
ing that the Civil Courl had no jurisdiction. Section 15 of the Bengal 
Municipal Act, as amended by Bengal Act EV of 1894, saves the jurisdiction 


* Appeal from Appellate Decree No. 722 of 1896 against the decree of G. W. Place, Esq., 
District Judge of Sarun, dated the 5th of February 1895, affirming the decree of Babu 
Jogondru Nath Ghuckerbutty, Munsif of Chuprah, dated the 14th of September 1894. 

f [ Sec. 11: —The Courts shall (subject to the provisions herein 
contained) have jurisdiction to try all suits of a civil nature 
excepting suits of which their cognisance is barred by any 
enactment {or the time being in force. 


Courts to try all civil suits 
unless specially barred. 


Ex.pl,. '.tsjfirm .—A suit in which tho right to property or to an office is contested is a suit 
of a civil nature, notwithstanding that such right inay depend entirely on tho decision of 
questions a.- to religious rites or ceremonies.] 
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of the Civil Court. [TREVELYAN, J.— Does a suit lie for a public office like 
this ?] Section 42 of the Specific Relief Act is wide enough for declarations 
like these, and section 11 of the Civil Procedure Code gives a right of suit in 
all cases of a civil nature. There is a suit allowed on the Original Side of this 
Court under section 45 of the Specific Relief Ace, and it is not probable that a 
different law was intended for the mofussil. [Trevelyan, J.--Tlmt seems 
to be the old jurisdiction of the Supreme Court to issue a writ of tomndamus.] 
At all events, there is nothing to prevent a suit under section 11 of the Proce¬ 
dure Code, and section 15 of the Municipal Act is in favour of my contention. 
Then as to the merits of ‘the case, the question of the legality of the election 
could have been decided by the presiding officer only and in a summary way then 
and there’ -see Rules 32 and 34, passed under the Bengal Municipal Act. All 
proceedings taken by the' Magistrate after the order of the presiding officer are 
ultrd vires. Even if the polling was bad in law, there having been no objection 
■on that ground before the presiding officer, the declaration duly made by him 
was final in this case. As bo the plaintiff’s qualification, his name was regis¬ 
tered as a voter and was included in the list of candidates. Rules 13 and 20. 
The objection raised was founded upon a want of qualification as a voter, hut 
the register was a final record of voters, and no such objection could he raised 
at the election. 

Babu Hem Chandra Bane.rjee for the respondent, the Magistrate 
of Sarun.—The question of qualification .refers to the particular election 
held oti the 14th December 1893: the Court cannot declare the 
plaintiffs to be qualified for future elections for which there [109] would be 
new lists. [BEVERLEY, J., referred to Rule H.J The District Magistrate, 
Mr. Manisty, has been sued by name. Ife is not the Magistrate now, 
but supposing the suit to he directed against the Magistrate in his official 
capacity it ought to have been brought against the Secretary of State, and there 
should have been a notice as required by the law. Then the present suit itself 
is not one which can he dealt with by the Civil Court; no damages ave claimed 
by plaintiff', but simply a question of election to an honorary public office is 
raised. Reading the sections of the Act and the Rules passed in 1889, it. does 
not appear that election matters were intended to he brought before the Civil 
Court. The present suit is nothing better than an application for a temporary 
injunction under section 493 of the Civil Procedure Code; hut no injury has 
been done; the order of the Magistrate 1 as to the illegality of the election was a 
good order, and even if the suit lay for a declaration, this Court would in the 
■exercise of its discretion decline to make any declaration in this case. 

Balm Torah Nath Pahl for the respondents 2 and 3 followed the (govern¬ 
ment Pleader. * 

The judgment of the High Court (Trevelyan and Beverley, JJ.) was 
delivered by 

Trevelyan, j. — This appeal raises a question of importance. The object' 
■of the suit was to obtain a declaration that the plaintiff was qualified to vote 
and to stand as a candidate at the election of Municipal Commissioners which 
was held in Gbupra in December 1893. The plaintiff also asked for a 
■declaration that, at that election be had been duly elected. 

The Munsif before whom the case first came gave the plaintiff a declaration 
as to his qualification, hut held that the election at which the plaintiff contended 
that he was elected had not been validly held. The District Judge before whom 
the case came on appeal and cross-appeal has dismissed the whole suit. The 
plaintiff has now appealed to this Court, and the questions which have been 
argued before us are, firstly, whether a suit of this kind will lie at all in the 
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Civil Court, and, secondly, whether, assuming that the Civil Court has jurisdic¬ 
tion to deal with questions as to the qualiiications of voters and candidates and 
the validity of [HO] elections, this is a case in which the Court can, and ought 
to, give a declaration of the kind asked for here. 

The facts necessary for the purposes of ouv decision are not many. The 
plaintiff, when he became a candidate for this election, was on the Register of 
persons ,qualiiied to vote, and, therefore, it would follow under the law (Bengal 
Act III of 1884, section 13) that he was a person qualifiod for election to be a 
Commissioner. There were three vacancies. At the election the presiding officer, 
on a show of hands, declared three persons, Bunsidhur Gupta, Suraj Prasbad, 
and Sabhapat Singh, the present plaintiff, to be elected. A poll was claimed 
against twoof these three candidates,name! y, Suraj Prashad.and Sabhapat Singh. 
No poll being claimed against Bunsidhur Gupta, he was declared duly elected. 
The election then proceeded for the purpose of filling up the remaining two 
vacancies. There can he no doubt that under rule 24 of the Buies of the 
14th August 1889, which were made in pursuance of the Municipal Act and 
which have the force of law, each voter is entitled to vote for as many 
candidates as there are vacancies. The same "Rule provides that he may give- 
all or any number of the votes to which he is entitled to any one candidate, 
and that being so, and there being after Bunsidhur Gupta had been declared 
duly elected only two vacancies, it follows that each voter had two votes. As 
a matter of fact some, if not all, otthe voters gave three votes. This mistake 
arose from the circumstance of there original!'/ having been three vacancies. 
At this election the two vacancies were declared to have been filled up by 
the plaintiff and Suraj Prashad. That was on the 14th December. On the 
same day the defeated candidates put in a petition to the Magistrate, first of all 
complaining of the error of each voter being allowed to give three votes when 
they were only entitled to two. They also made a complaint with regard to 
the votes for Suraj Prashad, a inatter which is not before us now, and they 
added an objection to the present plaintiff’s right to he a candidate, that is 
his right to lie on the Register. These; objections were considered by the 
Magistrate, who held that the objection to the qualification of the plaintiff was a 
valid one, and that the election was irregular. Ho set aside the election and 
directed a fresh election to ho held. The plaintiff then brought this suit making 
Em] as party defendants thereto the three defeated candidates at the election 
at which ho had been elected, and the Magistrate of the district, Mr. ManiBty, 
the then Magistrate, being described by name as a defendant. The Munsif 
restrained the fresh election by a temporary injunction. That injunction only 
operated up to the time when the Munsif gave his decision. The Munsif having 
in his decision held that the election was a bad otoe, a new election, we are told,, 
has been held. These ar< the facts. 

The first question is, does a suit lie at all for a purpose of this kind. This 
question must he determined with reference to section 11 of the Civil Procedure- 
Code, which enacts that “ the Courts shall (subject to the provisions herein 
contained) have jurisdiction to try all suits of a civil nature excepting suits of 
which their cognizance is barred by any enactment for the time being in force,'' 
The learned Government Pleader who appears in this case, as we understand,, 
for the Magistrate and the learned Vakil Babu Tarak Nath Palit , who appeared 
for two of the defeated candidates, were unable to draw our attention to any 
enactment barring the cognizance of a suit of this kind by a Civil Court. 
There is no doubt that the suit is one of a civil nature. It is for the purpose 
of maintaining a civil right of a most important description, and in reality when 
we come to examine it there can be no reason whatever why a civil court. 
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should not determine a question of the kind. This Court in its Original Jurisdic¬ 
tion has power given to it by the Specific Relief Act (section 45) to determine 
a right like this and many other questions connected with the exercise of a 
similar franchise in this city. It would; as pointed out to us, be somewhat 
extraordinary to suppose that whereas rights of voters and candidates in this 
city can be amply safe-guarded and questions with regard to them 1 determined 
in Calcutta, there can he no way of upholding and maintaining rights in the 
districts. The contention of the defendants would make the election officers 
the sole tribunal for the determination of a question of this kind. For this we 
know of no authority. Before we can say that the jurisdiction of the Civil 
Courts is excluded, it is necessary for us to find that tliero is an enactment 
barring their jurisdiction. There is nothing in the Municipal Act or any other 
enactment which would bar such jurisdiction, and [112] we can well under¬ 
stand that the Legislature did not desire to exclude all remedy for what might 
be a serious wrong. Moreover, on the question as to whether the Legislature 
intended to exclude the jurisdiction of Civil Courts, we have the language of a 
subsequent enactment on the same subject by the same Council. It is true 
that that enactment was passed alter this particular election was held, hut there 
are occasions where expressions used by the Legislature in subsequent onact- 
* ments can be used for the purpose of interpreting earlier enactments. In 1894 
an Act was passed amending the Act under which tins election was held, and 
by that amending Act the following proviso was inserted in section 15, which 
deals with the matters now in question, namfily, the mode of electing Municipal 
Commissioners: “ Provided that nothing contained in this section, nor in any 
rules made under the authority of this Act, shall he deemed to affect the juris¬ 
diction of the Civil Courts.” That obviously shows that it was in the mind 
of the Legislature which nassed this amending Act, that the Civil Courts had 
some jurisdiction (whatever it may he) with regard to elections under section 
15, that is, the soction relating to the election of Municipal Commissioners. 
This reference can only relate to suits. The provisions of section 45 of the 
Specific Relief Act do not apply to elections under the Act now in question, so 
the only way Civil Courts can exorcise jurisdiction with regard to Municipal 
elections outside Calcutta is- by way of suit. We invited the learned 
Government Pleader to suggest to us any suit except a suit of the class now in 
question over which the Civil Courts, according to his contention, might have 
jurisdiction in determining any question under section 15. Ho was unable to 
suggest any possible suit other than a suit of the kind we are now- discussing. 
To carry his argument further the learned Government Pleader invited our 
attention to a letter from the Officiating Secretary to the Government of Bengal 
to all the Commissioners of Divisions. There can he no doubt that a letter 
of that kind could not be used for the construction of an Act. As a matter of 
fact there is nothing in it in the smallest degree favouring the view of the 
defence, and it only shows,* as is shown by the amonding Act, that it was 
contemplated that the Civd 'Courts had some jurisdiction, at any rate, in 
matters of this kind. 

[113] Lastly, we would refer to the terms of section 42 of the Specific 
Relief Aot, which, if anything, furnishes an argument in favour of the suit. 
That section says: “Any persons entitled to any legal character, or to any 
right as to any property, may institute a suit against any person denying, ov 
interested to deny his title to such character or right, and the Court may, 
in its discretion, make therein a declaration that he is so entitled.” The words 
" legal character ” are wide enough to include the right of franchise and also a 
- right of being elected as a Municipal Commissioner. The defendants are 
nersons who, both before and after the institution of the suit, denied the title 
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tie plaintiff to such character. Therefore, we think that section 42 of the 
Specific Belief Act tends to show that a suit like the present can be brought 

. under that section. . 

Holding, as we do, therefore, that a suit lies, the next question which 
arises is, against whom does it lie? The suit has been brought against the 
defeated cahdidates, at whose instance the Magistrate set aside the election, 
that is to Say, at whose instance the Magistrate interfered with the right 
which is claimed in this suit. Section 42 of the Specific Belief Act allows a 
suit against any person denying or interested to deny the right of the plaintiff 
to any legal character. So far as the persons who filed the petition to the 
Magistrate are concerned the suit must lie against them, if it lies at all. They 
denied the rightof the plaintiff and put in force machinery which excluded his 
exercise of that right. Of all persons they must be the proper persons to be 
sued for the purpose of determining questions as to the right, which they 
have denied. It is said by Habu Hern Chandra Bamrjae that the suit 
is not properly instituted against the Magistrate, and that it ought to have 
been instituted against the Secretary of State. The learned Judge also seems 
to have been of that opinion. R does not appear that at the time when the 
law requires objections of that kind to he taken, any objection was made to the 
omission of the Secretary of State from the category of defendants, so an objee- * 
tion as to his boing omitted cannot now ho entertained, and, indeed, we are 
not prepared to sav that the Secretary of State was a necessary party. The 
question remains as to whether the Magistrate ought to have [11*3 been made 
a defendant. Some question was raised in the lower Courts as to whether the 
Magistrate ought to ho made a party by name ; and the learned Judge lias 
held that it was incorrect of the plaintiff to sue the Magistrate by name. This 
is not a suit, as we understand, brought against Mr. Manisty personally, and 
although it may bo an error, it is merely surplusage to pub in the name of the 
gentleman who happens to lie holding the office of Magistrate. No one basin 
any way been misled by the mistake of adding Mr. Manisty’s name on the 
record. We find that the gentleman who succeeded him in office puts in a 
written statement which ho described as being filed on bolialf of the Magis¬ 
trate of ttarun. Ho at that time, in May 1891, accepted the position that the 
Magistrate was being sued and not Mr. Manisty personally ; and as far as 
we cun make out it was the Magistrate of the District who has conducted 
this defence. Therefore, wo think, that the case must he treated as if the 
Magistrate was sued. 

It is exceedingly doubtful whether there is any right at all. against the 
District Magistrate as such. What he did was done in pursuance, or 
at any rate purported to he done in pursuance, of authority given to him by 
law. There is a question whotimr he had any authority to do what he did, 
and whether the presiding officer was nob the only person who could have 
acted in the matter; hut even if that ho so, the Magistrate acted bond fide in 
pursuance of what he believed to he the duties of his office, and therefore he 
would not he liable to an action in respect of it. He would certainly not he 
liable to any action for damages, and as far as a declaration against him is 
concerned, this is not a matter in which he really had any interest. It is true 
that in a written statement he raises a defence, but the Vakil for the appellant . 
does not insist upon a decree against him. We think it very doubtful whether 
such a decree could be given, and corbainly as a matter of policy it would nob 
be right for us to do anything which would compel Magistrates of districts to be 
brought in in suits of this kind when the contest is really one between the 
parties who have opposed one anoher at an election. So far therefore as 
this appeal is against the Magistrate, we think it must be dismissed. 


‘ *<* 
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To proceed with the case as regards the other defendants, we.have held 
that the suit lies and lies against them. So far as the CHS] suit is for a 
declaration that the election of the plaintiff was a good election we agree with 
both the lower Courts that the plaintiff is not entitled to that declaration. 
There is no doubt that the election was invalidated by the defect to which 
we have referred, namely, that the voters were allowed three votes although 
there were only two vacancies at the time. Even if we accede to the'conteution 
of the appellant that this question of the validiLy of the election could only 
have been determined there and then by the presiding officer under the terms of 
Eule 34 of the Buies to wbifch we have referred, and although he may he cor¬ 
rect in his contention that the subsequent proceedings before the Magistrate 
were ultra vires, yet we think we ought not to give a declaration that theelec- 
tiou was a good one unless 'we aro satisfied that it was free from reproach in 
every respect. There can be no doubt that the voters wrongly were allowed 
more votes than they were entitled to, and that was a defect which in our 
opinion ought* to have vitiated the election at the time, and would have justified 
the presiding officer in setting it aside. We ought not to do anything to validate 
an election which is open to this very grave objection. 

To deal with the further questions, the plaintiff claimed to he entitled to 
vote at this election as being on the Kegister. The defendants’ objection was 
that the plaintiff did not come within the definition of a “ resident ” to he found 
in Rule 1, .paragraph (d) of the Rules of the 14th August 18K9 (o which w’e 
have referred. It is unnecessary ferns to discuss the application of that Rule 
to this case, as in the first place this question lias been determined in favour 
of the plaintiff, ami, in the second place, it was not an objection which could 
be raised at that stage. Rule 13 provides: “ The register as amended by the 
Magistrate after the hearing and decision of claims and objections shall be 
considered as the linal register of persons entitled to vote at the election, and 
no person whoso name does not appear in the«registor shall be permitted to vote.” 
The plaintiff’s name was on the register. 


Then as regards his right to be a candidate for election, we come to Rule 
20, which savs : “ The final list of candidates shall he published in each Ward 
and at the Municipal Office, or if them is no Municipal Offieo, at such place 
as the Magistrate may appoint, at least [H6] one week before the date fixed for 
the commencement of the elections. No candidate whose name is not 
contained in such list shall he eligible for election.” The plaintiff’s name was 
included in that list. 

Then with regard to the manner of holding elections we find it laid down 
how objections are to he made and what objections can be made. Rule 32 
says : “ When a poll is d cm added the names of the voters and the votes given 
by them shall then and there be recorded by the presiding officer, or by the 
members of the election committee under his personal supervision. All objec¬ 
tions to voters, shall, if possible, he summarily decided by the presiding officer 
after reference to the register. No objections shall he entertained other than 
objections arising out of matters subsequent to registration under Rule 10.” 
So far therefore as voters are concerned the presiding officer cannot deal with 
matters antecedent to the registration. Then Rule 34 says : “ The presiding 
officer shall then and there declare such candidates as have a clear majority of 
votes to be duly elected.” (That is what he did as a matter of fact in this case.) 
“ Provided that if the majority for any candidate consists only of votes to which 
objections have been raised, and if the presiding officer has been unable to decide 
such objections summarily as provided by Rule 32, he shall adjourn the proceed¬ 
ings and report the matters to the Magistrate." But this Rule must he read 


77 



•' ^4* R * 24 CaI - M SABHAPAT SINGH V. ABDUL GAPFUB &0.- [16^6] 

I 

* <' *■ 

■With Rule 32, which states clearly that no objections can he entertained at 
^aii election other than objections arising out of matters subsequent to registra- 
,■ ^ lon ‘ It is true that the objection raised was not an objection to the plaintiff 
y . qud voter but qud candidate. But that objection was based upon his right 
to vote, and so it follows, we think, that the objection could not be taken $t 
/ the time »f the election. The effect of the objection put forward by the. 
C ‘defendants was to dispute the right of the plaintiff nob only to be a candidate 
but to be a voter in the Municipality. This, in our opinion, is a matter 
teaching far beyond the election of December 1893. It is a matter which affects 
j, not only the plaintiffs right to vote as long as that register of voters remains 
unalter d, hut which may seriously affect his right to vote and to be a candi- 
date on future occasions. From every point of view we think it is a right 
i w ^ 10 ^ k 0 .* 8 entitled to demand an adjudication by a Civil Court, 
f ,I ® learned Distriot Judge, although he agrees with the Munsif in 
noiamg that the plaintiff was at the time of the election duly qualified both 
as voter and candidate, gives no reason for refusing to'the plaintiff the relief 
to which he was entitled on the basis of that finding, and for setting aside the 
decree of the Munsif. In our opinion the decree of the Munsif is correct and 
must be restored so far as the defendants other than the Magistrate are con- 
ei. We have already said that the appeal as regards the Magistrate must 

W ? fc , hi ! ,k fchat in tilis litigation, particularly for the reason 
hat the plaintiff has failed to obtain a declaration that he was duly elected to 

Wl * ch was fc,,emain object of this suit, the right 
order to make is that ouch party do hear his ov n costs. 

that nf 3 S, re « Ult * , M that il>0 duereeoftlie lower Appellate Court is set aside and 
the M J f ^ C l° Urf ' V ° 8ton ' ({ so f >™ concerns the defendants othTthan 

C03te ' sh ° 

s. c. c. , 

Appeal allou/ed. 


NOTES. 

[See also (1911) 21 878 : 12 I.C., 311.J 
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ORIGINAL CIVIL. 

The 11th and 19th August, 1896. 

Present : 

Mr. Justice Ameer Ali. 

Dhoroney Dbur Ghose 
versus 

.Radha Gobind Kur.* 


Practice—Inspection of Property—Civil Procedure Code (Act XIV of 
1882), section 499—Judicature Acts, Order 60, Buie 3 — 

Form of order for inspection. 

The plaintiff brought an-action against the defendant for damages alleged to have heen caused 
to his house by the erection by the defendant of an adjoining house. On an application by 
the defendant for an order allowing him or his agents ‘ to enter into the house of the plain¬ 
tiff for the purpose of inspecting, examining and surveying tho alleged injuries and for the 
purpose of examining the materials employed therein and the formations thereof and to dig 
excavations for the purpose of exposing the foundations,’ it was objected by the plaintiff that 
the Court had no jurisdiction to make the order, as the [118] house of which inspection 
was sought was not the ’subject of the suit ' within section 499 T of the Civil Procedure Code, 
and that if the order could be unde for inspection of the house it could not be made for 
inspection of the house including the zenana apartments, and further that no order could be 
made for the excavation of the foundations. 

Held, that the house and premises cf the plaintiff formed the “subject of the suit ” 
within tho meaning of section 199, and under that- section the Court had power to make the 
order applied for. Held, also, that this was a case in which the order should be made. 

THE suit in which this application was made was instituted for the recovery 
of Rs. 5,000 as damages for certain injuries alleged to have been sustained by 
the plaintiff's house No. 110-2, Shambazur Street, by tho manner in which the 
defendant constructed his house. No. 110/4, Shambazar Street. The applica¬ 
tion was made on notice by the defendant for an order that the defendant or his 
agents might be at liberty to enter into the house of tho plaintiff for the 
purpose of inspecting, examining and surveying tho injuries alleged to have 
been sustained by the plaintiff's house, and also for the purpose of examining 
the materials employed therein and the formations thereof, and to dig ex¬ 
cavations for the purpose of exposing such foundations The defendant stated 
in his affidavit that he had frequently applied to the plaintiff to allow him 
inspection of his house for the jTurpose of examining the nature and extent of the 


* Application in Original Civil Suit No. 475 of 181)5. 
Power to make order for 


detention, &o,, of subject- 
matter, and to authorize 
entry, taking of samples 
and experiments. 


t [Sec. 499 .--The Court may, on the application of any party 
to a suit, and on such terms as it thinks fit, 


fa) make an order for the detention, preservation or inspection of any property being 
the subject of such suit; 

(6) for all or any of the purposes aforesaid authorize any person to enter upon or into 
any land or building in the possession of any other party to such suit ; and 
(c) for all or any of tho purposes aforesaid, authorise any samples to be taken, or any 
observation to be made or experiment to bo tried, which may seem necessary or 
expedient for the purposo of obtaining full information or evidence. 

The provisions hereinbefore contained as to execution of process shall apply, mutatis 
mutandis, to persons authorised to outer under this section.] 
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K $s|l^jaM8g©d to have been sustained, and that to© plaitttiff hat^ refused to;do 
|^%a%lt6'iifedi©d toat any injury had been caused to the plaintiff*© house by; 
?^gf((tty v ;|«;t or omission or negligence on his part in constructing his house $?o. 
P'jllQf4t Sbambazar Street; that the plaintiff had built his house in a careless. 
" and unworkmanlike manner without proper foundations or a proper bed of 
. .concrete over a loose soil; and that it would be unsafe for the defendant to go 
to trial without evidence as to the nature of the alleged injuries and the nature 
of the construction of and materials employed in the plaintiff's house. 


The affidavit of the plaintiff was to the following effect: That the defend- 
ant had made excavations close to the wall of the'plaintiff’s house by which 
the land and buildings of the plaintiff wore deprived of necessary support; that 
such excavations were carried out in a negligent and careless manner, and 
that by reason thereof the plaintiff’s house was injured, its foundations 
[119] sank and an archway fell; that he denied that he had built his house 
in a careless or unworkmanlike manner; and that his house was used as a 
family dwelling house, and it would put him and the female members of his 
family to considerable trouble ami inconvenience if the defendant or his agents 
were permitted to enter his house. 


Mr. Dunne, for the Defendant, applied for an order in the above terms. 

Mr. ruyh and Mr. It. S. Miltra, for the Plaintiff, opposed the application. 

Mr. Pugh. —Tiie Court has no jurisdiction to make the order asked for 
under section 499 of the Civil Procedure Code, and if an Order can be made 
for the inspection of the house it cannot he made for inspection of the zenana 
apartments. No order can be made allowing the defendant, to make excavations 
for the purpose of inspecting tlm foundations. The house is not the ‘ subject* 
of the suit within section 499. That section is taken from order 50, rule 3 of 
the Rules of the Supreme Court, 1H83, but is not identical in terms with it. 
The words in order 50, rule 3 are “ order for the detention, preservation, or 
inspection of any property or thing being the subject of such cause or matter 
or as to which any question may arise therein.” The terms there are much 
wider than in section 499. That section deals with an order for the inspection 
of any ‘ property ' being the subject of the suit; sub-sections (b) and (c) deal 
with an order authorising any person to enter upon any land or building for 
the purpose of taking samples or trying experiments. The section does not 
apply to a ease like this. No such order as this could have been made in 
England before the Judicature Acts. Ennor v. Harwell (1 Do. G. F. & J., 529). 
Since the Judicature Acls it is otherwise— Dumb v. Beaumont (L. Ii., 27 Ch. 
D., 356). In the case of the Nairab <>J Alurshidabad v. Hurdvt Dass (unre- 
ported, Hill, J., 16th July 1891) inspection was refused. Daniell’s Chancery 
Practice, 6th Ed., Yol. II. p. 1804, was also referred to. 

Ameer Ali, J. — The s jit in which this application is made has been 
brought by the plaintiff to recover Rs. 5,000 for [120] damages alleged to have 
been caused to liis house 110-2, Shatnbaz%r Street, in Calcutta, by the 
construction by the defendant of his premises now numbered 110-4. 

The plaintiff states in suhstance that owing to the manner in which the 
defendant’s house has been built the foundations of his house have sunk, and 
one at least of the arches has «iven way, and various cracks have appeared in 
his premises, for the repairs of which he has been put to considerable expense, 
and he estimates his damages at Rs. 5,000. The defendant’s case, as stated 
in his written statement, is that the plaintiff erected his house on a defective 
foundation, and that the cracks which have appeared are primarily due to that 
circumstance and also to defective workmanship. He denies in toto that any 
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damage has been caused to the plaintiff’s premises in consequence of or as 
resulting from the house which he has built. As early as May 1895 the 
defendant applied to the plaintiff’s attorney to allow him inspection of the 
plaintiff’s premises with the object of testing how far his case as to the cause 
and extent of the alleged damages was correct. This was not complied with 
and the defendant has been compelled to seek the assistance of the Court. In 
a matter like this I should have expected that the plaintiff would have been 
advised to allow the inspection asked for readily and unhesitatingly, for obviously 
any objection or hindrance, would he regarded with suspicion, and be likely to 
operate against the plaintiff. That the plaintiff and his advisers should have 
taken up an attitude from which it might be inferred that inspection would 
not suit their purpose is to say the least ill-advised. 

Mr. Pugh, who appoared to oppose the application, did so on the ground 
that this Court had no jurisdiction to make a compelling order for inspection. 
That is a proposition which seemed to uie to be opposed to the practice of 
the Court, and upon enquiry made by the .Registrar at my request it appeared 
that orders for inspection had been made without objection, and that one had 
been made so recently as the 10th September 1895 by SALK, .1., in the case of 
Greesh Gkunder Seal v. Zemin. 

In that case the jurisdiction of the Court was not questioned. [121] It has 
now been questioned, and it is necessary to consider what the Court’s juris¬ 
diction is in regard to this matter. The application is made under the provi¬ 
sions of section 499 of the Civil Procedure Code, which is as follows : “ The 
Court may, on the application of any party to a suit, and on such terms as it 
thinks fit— (a) make an order for the detention, preservation or inspection of 
any property being the subject of such suit. ( h ) for all or any of the purposes 
aforesaid, authorize any person to enter upon or into any land or budding in the 
possession of any other party to such suit; and (e) for all or any of the purposes 
aforesaid, authorize any samples to he taken or any observation to he made, or 
experiment to be tried, which may seem necessary or expedient for the purpose 
of obtaining full information or evidence. The provisions hereinbefore contained 
as to execution of process shall apply mutaiis mutandis, to persons authorized 
to enter under this section.” This section is taken from and is similar 
to Rule 8 of Order 50 of the Rules passed under the English Judicature Acts. 
That rule runs thus: “ It shall he lawful for the Court or a Judge, upon the 
application of any party to a cause or matter and upon such terms as may be 
just, to make any order for the detention, preservation or inspection of any 
property oi thing, being the subject, of such cause oi matter, or as to which 
any question may arise therein, and for all or any of the purposes aforesaid to 
authorize any persons to enter upon or into any land or building in the posses¬ 
sion of any party to such cause or matter, and for all or any of the purposes 
aforesaid to authorize any samples to be taken, or any observation to he made 
or experiment to be tried which may he necessary or expedient for the purpose 
of obtaining full information or Evidence." 

In section 499 of the Civil Procedure Code the words aro “ inspection of 
any property being the subject of such suit.” In the English rule the words 
are ' inspection of any property or tiling, being the subject of such cause or 
matter, or as to which any question may arise therein.” The words are 
disjunctive. 

Mr. Pugh contended that the last words not being contained in section 
499 the powers contained in rule 3 were not intended to be given by the Code. 
I entirely differ from that view. It seems to mo that the words “ or as to 
which any question [122] may arise therein ’ were omitted because it was 
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thought that the words “ the subject of such suit” were sufficiently compre¬ 
hensive to cover all matters in issue in the suit. Now, it is said that the 
house of which inspection is sought is not the subject of the suit. Damages 
are sought in respect of alleged injuries to or constructive trespass on premises 
belonging to the plaintiff of which inspection is asked. The damages sought 
to be recovered must relate to some thing existing in substance which in reality 
would form the subject of the suit. In my mind it would be wrong to say 
that the house is not the subject-matter of the suit. If the substance is kept 
in view the meaning of the section is perfectly clear, i.e., that the matter in 
dispute is damages alleged to have heen caused to the premises of the plaintiff 
in consequence of the acts of the defendant. The cases in England under the 
English rule clearly lay down the principle under which orders of this kind 
are made, and it seems to me that those cases are applicable to cases arising 
here. In the case of Be.nnitt v. Whitchouse (28 Beav., 119) inspection was 
sought by the plaintiff of the defendant’s premises on the.ground that without 
ascertaining the correct manner in which the defendant was working the 
colliery it would ho impossible for the plaintiff to go to trial. The application 
was opposed, and the Master of the Rolls in giving his judgment stated that 
“ it is established by the cases, that if a person is making use of his property to 
the injury of the property ol his neighbour, the latter is entitled to an inspection 
in order to ascertain the extent of the injury.” 

That was with reference tq a plaintiff’s right, but it would, it seems to 
me, apply equally to a defendant’s ease. A defendant w*hen he comes into 
Court is entitled to be in a position to tost the statements of the plaintiff 
made in his plaint, and obviously the defendant in the present case cannot do so 
unless allowed to see the alleged cracks, Ac To refuse inspection would seriously 
prejudice the defendant at the trial. To allow inspection cannot possibly injure 
the plaintiff’s case, if true. The grounds on which the application is opposed are 
contained in the last two paragraphs of the plaintiff's affidavit. In one of them 
he says he would be inconvenienced, as he is living in the house with his 
[128] family. In the other he says that if excavations are made they might 
injure the house. The Courts have always taken precautions against injury or 
inconvenience, and Mr. Dunne at the very outset offered to be put on condi¬ 
tions. In the case of Lumb v. Beaumont (L. R., 27 Cli. D., 356), which seems 
to me very analogous to the present case except that the application there was 
made by the plaintiff, and the order was made notwithstanding the objection 
of the defendant's Counsel that under the circumstance the Court ought not 
to make the order, Feabson, J., held that the case of Ennor v. Harwell (1 De. 
6. F. A J., 599), which Mr. Pugh also cited, had no application, nor in my 
opinion has it any application to the preseat case. The unreported case 
referred to by the learned C ninsel for the plaintiff has not been found. In the 
case of the Nawab of Murshidabnd v. Hurdut Dass (unreported. Hill, 3., 
36th July 1891) referred to by Mr. Miller the circumstances were totally different. 
The plaintiff had administered interrogatorieggto the defendant to compel him to 
give particulars of the land claimed by the plaintiff. Having failed in that he 
applied under section 499 for inspection, but HlLL, J., thought that he ought 
not to give the plaintiff the order to enable him to obtain particulars which he 
had failed to get by interrogatories. There was in that case no question of 
jurisdiction. The only question was whether the Court in its discretion should 
make the order. I, therefore, hold that the Court has power under section 499 
to make an order for inspection whenever it thinks that inspection should be 
had of the premises in suit, and that there is nothing in the objection which 
has been taken ' I propose, therefore, to make this order : That leave be given 
to the defendant to inspect the premises of the plaintiff so far as the cracks 
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and damages alleged by the plaintiff are concerned upon giving forty-eight 
hours’ notice to the plaintiff; such inspection to be made by the defendant or his 
agents with the assistance of any expert he may employ, and on three several 
occasions at such hours as would not put the family of the plaintiff to any 
inconvenience and when they are not employed in the necessary duties 
appertaining to a Hindu family ; the defendant in making any excavations he 
may be advised to make for the purpose of inspecting the foundations will abide 
by the opinion of [124] any expert of the plaintiff that they should not go 
further; the cracks and openings in the walls and excavations made by the 
defendant to inspect the foundations to be put right at once at the defendant’s 
expense, and the costs of the expert employed by the plaintiff to be paid by 
the defendant. 

Costs of this application will be costs in the cause. 

Attorneys, for the Plaintiff : Messrs. Rcmfry it Roue. 

Attorney for the Defendant: Babu B. N. Bose. 

F. K. D. 


NOTES. 

[ The only change in the corresponding section in the C.P.C., 1908, O. 89 r. 7, clause (a), 
is that instead of the words ‘ beinq the subject of such suit ' after ‘ property’, the following 
words appear:—'which is the suliject-matfcer of such suit nr as to which any question may 
arise therein ’. ] 


[24 Cal. 124] 

SMALL CAUSE COURT REFERENCE. 


The 8 th January, 1896. 

Present: 

Sir \V. Comer Petheram, Kt., Chief Jitsttce, Mr. Justice Phinsep, 

and Mr. Justice Picut. 


A. Yule & Co. 

versus 

Mahotned Hossain and others. 1 


Contract—Sale of unascertained goods—Appropriation by vendor — 
Passing of property—Breach of Contract— Power of re-sale — 

Contract Act {IX of 1872), section 107—Measure of damages. 

The contract was for sale by description of 15 bales of grey shirtings (to arrive) at an 
agreed price. It was found that the IS bales which were tendered by the plaintiff did answer 
the description, but the defendants refused to accept them, alleging that they were wrongly 
marked. Under the contract of sale the plaintiffs had an express power of re-sale. After 
giving notice to the defendants they had the goods re-sold at auction and bought them in 
themselves as the highest bidders. Then they brought an action for the difference between 
the contract price and the price realized at the re-sale, framing the suit as for loss on re-salo 
and not for damages for breach of the contract. 

Held, the defendants having refused to accept the goods, the property in them remained 
in the vendors (plaintiffs), and t he re-sale had no eff ect whatev er. T o such a case as this 
* Small Cause Court Reference No. 1 of 1895. 
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neither section 107* of the Contract #fet nor the proviso for re-salc in the contract itself can 
have any application. Such power i^ required when the property in tl^e goods has pas 
to the purchaser subject to tho lieu ot the vendor for the unpaid purchase money. The 
plaintiffs were entitled to roceive only tho difference between the market price of the day and 
the contract price, aud that was the true measure of damages. 

THIS was a reference by the Second .Judge of the Calcutta [i 23] §mall Cause 
Court under section 69 of the Presidency Small Cause Court Act (XY of 1882) 
and section 617 of the Civil Procedure Code (Act XIV of 1882). 

The facts of the case and the questions referred- appear from the following 
letter of reference : — ’ . ‘ 

This is a suit to recover t.hu loss sustained on a re-salc of goods sold by the plaintiff to 
the defendant, and the question referred to the High Court seems to me to bcbrioflv this : Can 
a vendor exorcising liia power of sale, buy the goods himself at a public auction duly advertised, 
the whole transaction being perfectly open and bond fide.' 

" The facts are these ; The plaintiff by a contract, dated the 20th October 1893, sold to 
tho defendant 15 bales (to arrive) of grey shirtings at Rs. 4-11 per piece. Tho Id bales 
arrived, and were appropriated to the defendant, but the defendant refused to take delivory, 
alleging that the goods were wrongly marked. 

"The plaintiff gave notice r,{ re-salc on the 11th July 1894, and instructed Messrs. 

Mackenzie Lyall & Co. on the 10l.li July to sell 16 hales, specifying the numbers of 13 only 

out of the 15 bales appropriated to the dolcudatits, the numbers of 2 other bales being 
excluded apparently by mistake. . 

“ The sale was duly advertized every dav for a week aud the bales were sold -it public 

auction on the 23rd July by Mackenzie Lyall & Co. at their usual sale of piece-goods to 

the plaintiff, who was the highest bidder amongst several bidders, at Rs. 4-4-3 per piece, on 
account of and at tho risk of the defendant. 

“ The plaintiff under the contract for sale bad au express power of re-salc in the following 
words : If they (the goods) are not taken delivery <>1 and paid for as herein agreed, the sellers 
may re-sell them, or any portion of them, or at tboir option cancel this contract, and they 
have absolute discretion as to when and how to re-sell the goods. The buvers, in case of 
any rc-saie, shall pay to the sellers any loss or deficiency arising from such re-salc, together 
with interest at lz per cent per annum. Should there, however, be any surplus after pay¬ 
ment of the contract price, charges, costs and expense of re-sale, the same shall belong to 
the sellers. 

“ I found that the defendant wrongfully refused to take delivery, that tho sale to tho 
plaintiff was a good sale and perfectly bond fide, and I gave a decree to the plaintiff for 
Rs. GOO as the loss on the 13 bales only, contingent upon the opinion of the High Court 
upon the points referred. 

“No evidence Was given as to what the plaintiff did with the goods subsequent to the 
re-salc. There was no suggestion either that the plaintiff concealed the fact of bis being tho 
purchaser or that the prieu obta' led was not a proper price; but it was contended for the 
defence upon the authority of [126] liuchanan v. Avdall (15 B. L. R., 276) that tho re-sale 
was vitiated by the fact of the plaintiff being himself the purchaser, and Mr. Sawton. the 
defendant's attorney, has submitted the following questions for the opinion of the High 
Court:— 

“ 1. Have the plaintiffs a right to recover on their plaint before the Court the loss alleged 
to have been sustained by them at tho sale held on the 23rd of July by Mackenzie Lyall 
& Co., without accounting for what ultimately became of the goods. 

* [Sec. 107 'Where the buyer of goods fails to perform his part of the contract, either 

by not taking the goods sold to him, or by not paying for them, 
Re-sale on buyer’s failure . the seller, having a lien on the goods, or having stopped them in 
to perform. transit, may, after giving notice to the buyer of his intention to 

do so, rc-scll them, after the lapse of a reasonable time, and the 
bujfT must bear any loss, hut is not entitled to any profit, which may occur on such re salo.] 
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*8. Whether. Wt case the plaintiffs have a right to recover, the amount of damages 
should not be limited to the expenses incurred at the rc-sale. 

“ 3. Whether 1 the plaintiffs are entitled to recover any damages at all by reason of their 
having re-sold only 13 out of the 15 bales. 

“ As to the, 3rd question, it is sufficient to say that the plainlifls had power to sell a 
portion only of the goods under the express provision in the contract. 

“ As tp the 2nd question, if the re-sale is bad the plaintiff cannot rocover from the 
defendant thp expenses incurred by him in effectuating such re-sale. 

“The 1st. question really'resolves itself into this: Is the sale to the plaintiff a good 
re-sale?. For a loss however great incurred by the plaintiff by the ultimate sale of these 
goods equld only possibly enable him to recover the loss sustained upon a former re-sale if 
such re-salc is held to be bad. 

“The case of Buchanan v. Avdall does not decide that a vendor exercising his power of 
ro-salc can never become tlie purchaser of the goods himself, and I c.iuiiot find any deuihion 
to that effect, but It decided that the re-sale could not lie upheld under the particular circum¬ 
stances of the case ; the particular circumstances being that the vendor hurried on the sale 
with the least possible notice and purchased the g<aids under another person’s name at a 
price far below the real value of the goods. 

“ Apart from the wide power of re-sale given to the plaintiff under the contract in thi 3 
case, the position of a vendor in the exercise of his power of re-saln under section 107 of the 
Contract Act is- not that of a trustee for the vendee, neither does he sell ij ltd pawnee, for the 
whole of the sale proceeds are his, and he would scum to be in a better position than that of 
au agent for the vendee : see Lanumd v. Duvall (if Q. 15 ., 10 : 10 ) ; and vet an agent for sale 
of land oven may purchase from his principal if he deals openly with him at arm’s length 
and after a full disclosure of all that lie knows vvilh respect to the property : Murphy v. 
O'Shea [2 L. & J., 422 (425)J - 

" For these reasons I think a vendor exercising Ins right oi re-sale may himself become 
the purchaser of the goods, if (as in this easel he shows that lie has [I27J re-sold the goods in 
the manner best calculated to secure the highest price possible.” 

Mr. C. r. llill for the Defendants. -The sale to the defendants being a 
sale of unascertained goods the property in them did not pass on mere appro¬ 
priation by the vendor, because that appropriation v/as not assented to by the 
purchasers : see section H3 of tho Contract Act. The property remained and 
was in* the vendor at tho time of the alleged re-sale ; there was therefore in 
fact no re-salo : see section 77 of the Contract; Act. No suit for loss on re-sale 
would lie. The action might have been for breach of contract. In such an 
action the damages would be the difference between the contract price and tho 
market price. If the plaintiff were now allowed to amend his plaint and to 
treat the suit, as one for damages for breach, the plaintiff would still fail on the 
evidence as it stands, no evidence of market price having been given. 

Mr. i£. Allen lor tho Plaintiffs.- The goods were appropriated to the 
defendants and the property in them had passed. The ro-sale was a valid 
re-sale. If the suit be treated as one for damages for breach, then the price 
fetched at the auction sale is good evidence of the market price, and damages 
may be assessed on that. 

The opinion of the High Court (Peihkjkau, C.J., Pkinsep, J,, and 
PlGOT, J.) was delivered by 

Petheram, C.J. (Prinsep, J., concurring).—My answers to the questions 
are:— 

1. The plaintiffs cannot on the plaint before the Court recover the loss 
alleged by them to have been sustained at the sale held on the 25th July. 
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* 9. In an action properly Mined the amount of damages would not be 
limited to the expenses incuired at the sale 

3. In an action properly framed the plaintiffs would not be prevented 
flora recovering damages because they only professed to sell 13 out of the 
15 bales 

The case has been entirely misunderstood, and neithei of the questions 
proposed really arises in it .it all 

The contract was foi the sale of 15 bales of giov shirtings, and would have 
boon safci&ftod by the deJtvt.iv of any lo balei \v inch ’answer to die description 
in the conti icf 

it is fouud by the fudge that the 13 biles which weio tendeied [188] by 
the plaintiffs did answoi the description, but as they weie at once tefused by the 
defend ints and vvoic nevtn taken by them into then possession, the pioperty 
in the goods novel pissed to the puuhaseis hut lemlined in the vendoisin the 
sameyviy thitit was vested in tlioin btloio the tcndoi Tbo case is the 
simple one of i bieach oi a conti ict to atotu 4 and piy hn good-, sffd by do- 
scuptiou at an agited jmci in which tbo me isuieot the damage is the difference 
between the rontiacl pure and the ninkt 1 - puce it the time of tliohiearh As 
the pioputy m the goal-toutuned in the vendin', that which <o>k place at 
the sale bad no nffoot wl.atevoi, is tlie pluntiff-. w< »c moiely offering thon own 
goods fot sale,and when they weie knocked down it thou bid, the y only bought 
in their own goods To such l cisb is this nuthoi section 107 ot the Oontiact 
Act not the pun iso foi it s lie in the conti ic„ .ts< P i iti h..\e iny application, 
as no such powei is lequned to < n ible i nnn to sell lub own goods Such 
powois aie lequned yyhuu the pi ope rtv in tbo good-i his pibstd to the putchaser 
subject to tlie lien oi the vetuhi foi the unp ud puithise monev, ind it is to that 
class of cases that both the pinviso and tlu section ajiply 

In the piesentcise tin lighted tin pi u ititt w i-. to uemi the ditieience, if 
any, between the conti act pi ice md the muikot in no at the time ot the teiusal. 
No such case was mule in the plunt oi it the lieu mg md Iheie is no evidence 
of the maikct puce unless the tut tint i m 4 rm price was obtained at the 
auction cin be so tie ited bet us Mi Hill pointed out, th it ctnnot bo, is ltyvas 
not tendeied foi that puipose ind no question as to the m ukot late wes laised. 

The piopot cnuise in thia case would have been to amend tho plaint by 
adding an avei ment that the nmikf t puce at tin tune of the In each was less 
than ‘he contiact mice, ind by lddirt., i clum foi d images on that bisis Then 
at the trial evidence might have boon given ot what the market puco was at 
the time when the goods weie u 'used, and the judgment should have been for 
the ditteience if inv was shown to hm existed • 

Pigot, J. - I agree 

Attorneys foi tlie Plaintiff Messrs Dupiam d L>o 
Attorneys for tlie Defendants Messis So'i ion <( *Sui 
S C B 


NOTES 

[The Full Bench in (JHOH) A'V C il t>0*> 2( WH 283, overruled the dictum m this 
cast .which was followed m ‘24 Cil 1771 nokliug that the power of le *• lie wss irrespective of 
the pa-ising ot pioperty Sio also to Ihi hiuh effect (1898) 24 Miul 18 (1899) 22 All , 55.1 
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[128] ORIGINAL CIVIL. 

The 24th July, 1896. 

Present-. 

Mr. Justice Ameer Ali. 


A. Yule & Co.Plaintiffs 

versus 

Mahomed Hdssain and others.Defendants. 


Small Cause Court, Presidency Towns—Practice and Procedure—Judgment 
contingent upon opinion of the High Court—Presidency Small 
Cause Court Act (XV of 1882), section 69—Civil Procedure 
Code 0Act XIV of 1882), sections 873, 617, 618, 622. 

The Small Cause Court passed a decree for the plaintiffs, but oontiiigontupon the opinion 
of the High Court. On the reference the High Goujt, decided that upon the plaint before 
tho Court the plaintiffs could not recover. 

Held, that the Small Cause Court on the receipt of the. copy of the judgment of the High 
Court was bound to enter judgment for the defendants. 

In this case the Small Cause Court passed a decree in favour of the 
plaintiffs, hut contingent upon the opinion of tho High Court under section 69 
of the Presidency Small Cause Courts Act (XV of 1882). Upon the reference 
it was held by the High Court that tho plaintiffs could not recover on the 
plaint before the Court. The judgment of the High Court was transmitted to 
the Small Cause Court, and subsequently tho Officiating Second Judge of that 
Court allowed the suit to he withdrawn with liberty to the plaintiffs to bring 
a fresh suit. Thereupon the defendants obtained this rule under section 622 
of the Civil Procedure Code, calling on the plaintiffs to show cause why the 
order of the Small Cause Court allowing the suit to he withdrawn should not 
be set aside. 

Mr, Allen for the Plaintiff’s.. 

Mr. IP. C. Iionnerjec for the Defendants. 

Ameer All, J.— The question involved in this rule is of some importance. 
The parties showing cause brought a suit in the Small Cause Court for damages 
alleged to have accrued to them in conseqiumco of the refusal of the defendants 
in that suit, the now applicants, to take delivery of certain goods they 
had agreed to purchase from the plaintiffs. On su h refusal the plaintiffs 
re-sold the goods, and then sut;d for the difference between the [130] contract 
price and the price obtained at the re-sale. It appears that at the re-sale the 
plaintiffs themselves bought in the goods. The objections raised by the defendants 
at the heaving of the suit were overruled by the learned judgoof the Small Cause 
Court, who held that there was no objection to the plaintiff's having themselves 
purchased the goods on the re-sale, and that they were entitled to recover the 
amount claimed. 

The judgment, however, was made contingent on the opinion of the High 
Court. When the reference to the High Court came on for hearing, it was 
found that none of the questions submitted for consideration really arose in 
the suit. And the High Court’s answer to the first question was “ the plaintiffs 
cannot on the plaint before the Court recover the loss alleged hy them to have 
been sustained at the sale held on the 25th July.” 

The learned Judges then proceeded to say : “ In an action properly framed 
the amount of damages would not be limited to the expenses incurred at the 
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sale. * * ' * In an action properly framed the plaintiffs would not be prevented 
from recovering damages because they only professed to sell 13 out of 
the 15 bales. * " * The case has been entirely misunderstood, and neither 
of the questions proposed really arises in it at all. * * * / The proper course 
in this case would have been to amend the plaint by adding an averment that 
the market price at the time of the breach was less than the contract price, and 
by adding a claim for damages on that basis. Then at the trial evidence might 
have been given of what the market price was at the time when the goods 
were refused, and the judgment should have been for the difference if any was 
shown to have existed.” 

The judgment of the High Court was transmitted to the Small Cause 
Court, and the Officiating Second Judge read it out, and on the 29th of January 
1896 after certain adjournments allowed the suit to be withdrawn with liberty 
to the plaintiffs to bring a fresh suit. Thereupon on the 21st of May last the 
defendants obtained a rule from this Court calling on the other side to show 
cause why the order of the Small Cause Court made in the suit, should not be 
set aside, and why this Court should not pass such other order thereon as it 
should think fit. 

The rule was granted under section 622 of the Civil Procedure [131] Code 
on the ground that the Judge had acted without jurisdiction, or if with 
jurisdiction then “ illegally or with material irregularity.” 

Mr. Alien showed cause for the plaintiffs, and his contention is that the 
Small Cause Court Judge acted rightly in making the order under section 373 
of the Civil Proooduro Code. If must be borne in mind that the reference to 
this Court was made under section 617 of the Civil Procedure Code coupled 
with section 69 of the Small Cause Court Act. it is unnecessary to refer 
particularly to section 617, hut the provisions of section 618 should he 
considered. That section runs thqs :— 

“ The Court may either stay the proceedings or proceed in the case, not¬ 
withstanding such reference, and may pass a decree or order contingent upon 
the opinion of the High Court on the point referred ; but no execution shall be 
issued, property sold, or person imprisoned, in any case in which such reference 
is made, until the receipt of a copy of the judgment of the High Court upon 
such reference ’’ 

Section 619 is as follows: 11 The High Court shall hear the parties to the case 
in which the reference is made in person or hy their respective pleaders, and shall 
decide the point so referred, and shall transmit a copy of its judgment under 
the signature of the Registrar to the Court hy which the reference was made; 
and such Court shall, on the receipt thereof, proceed to dispose of the case in 
conformity with the decision of the High Court." 

It should be observed that the words ” the case ” in the last part of the 
section refer to “ the case ” in tho first part, showing clearly that what is 
intended is the suit and not the subject of the reference. In this case the 
evidence had been taken, and the Judge had come to the conclusion that 
the plaintiffs were entitled to a decree and had accordingly passed a decree in 
their favour. 

The High Court came to the conclusion that the plaintiffs were not entitled 
to recover the loss alleged on the plaint before the Court. In other words they 
held that the plaintiff’s suit as it then stood must fail. They proceeded to give 
reasons and to state what might have been done if the plaintiffs bad taken 
another course, but the conclusion was that the plaintiff having taken the 
course he had, the suit must fail, and this they expressed most clearly in their 
judgment which was transmitted to the Small Cause Court. 

. >*■“ 
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[132] Section 619 provides that on transmission of a copy of the 
judgment of the High Court, “ under the signature of the Registrar to the 
Court by which the reference was made, such Court shall, on the receipt 
thereof, proceed to dispose of the case in conformity with the decision of the 
High Court.” 

It has been contended that under that section, on receipt of the judgment 
of the High Court, the Small Cause Conn was bound to decluro its own judg¬ 
ment rescinded, but having done that it was then at liberty to proceed with 
the case as it liked. This contention carried to its legitimate extent must land 
us in serious difficulties. A case may, as in the present instance, proceed to 
decree contingent upon the opinion of the High Court. That Court may 
hold that the action as framed was not maintainable. If the contention 
he well founded, the Small Cause Court may, after a suit Inis been decided, 
give the plaintiff leave to amend his plaint and proceed with the suit do vovo. 
This may happen any number of times, for there would he nothing to restrict 
the discretion of the Small Cause Court. Such an eventuality would not 
lie likely to occur in practice except rarely, hut it may be referred to as a 
fair test to apply in the construction of the section. 1 cannot accept the 
argument put forward by learned Counsel, as it seems to mo the meaning of 
the section is perfectly plain, and I must deal with the question from a common 
sense view. 

The Small Cause Court had passed a decree for the plaintiffs contingent 
on the opinion of the High Court. The High Court held that upon the case 
presented by the plaintiffs they could not recover. As the result, judgment 
could only be entered for the defendants, and the Small Cause Court was 
hound on receipt of the decision of the High Court to dispose of the case in 
accordance therewith. The method suggested by Mr. Allen would render it 
possible to help parties who have made mistakes and who have had their cases 
heard and obtained the decision of the Court on the basis of those mistakes : 
but that certainly is not contemplated hv the section, which requires the Court 
to “ proceed to dispose of the case in conformity with the decision of the High 
Court.” Had the case been referred in an interlocutory or intermediate stage 
the final judgment being withheld until the decision on the point referred to 
the High Court, the Small Cause Court would then have been in possession 
[133] of the case, hut having pronounced judgment contingent upon the 
opinion of the High Court, which opinion was against that judgment, there 
was only one course to take. 

It seems to me that the Small Cause Court did not. possess tho jurisdiction 
it exercised, and that it did not act in conformity with section 619 indisposing 
of the matter as it did. The'order which it purported to make was therefore 
bad for want of jurisdiction, and must be sol, aside. The matter must go 
back with this expression of opinion. 

halo vut'h: absolute, infh routs. 

Attorneys for the plaintiffs : Messrs. Ditjiunn ,C Co. 

Attorneys for the defendants : Messrs. Sow ton «f Son. 

F. K. D. 
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£24 Cal. 188] 

APPELLATE CIVIL. 


The 4th May, 1896. 

Present: 

'Mr. Justice Macpherson and Mr. Justice Hill. 


In the Matter of Basharat Ali Chowdhry (a Lunatic). '' 


Lunatic — Residence—Lunatic resident in mofussil—Guardian of Lunatic's 
Person—Position of Guardian towards local Court appointing him — 
Temporary Suspension of Guardian—Jurisdiction of District 
Judge — Irregularity—Act XXXV of 1868, sections 10, 18 
and 22—Superintendence of High Court—Civil 
Procedure Code (Act XIV of 1882), section 622. 

Although Act XXXV of IS5S contains no express provisions its to the place of residence 
of a lunatic governed by the Act. it contemplates that he shall reside within the jurisdiction 
of the Court that has found him to be a lunatic. 

The guardian of such a lunatic’s person is. in matters connected with the guardianship, 
subordinate to the District Court whk-h.flppoiuted him. 

A guardian, having obtained leave fiom the District Judge to take the lunatic out of the 
jurisdiction foi u specified time, was, at the expiration of that time, ordered to return with the 
lunatic to his residence within the local jurisdiction. He failed to comply with the order. 
Without further notice, the District Judge, bv certain orders which he gave by letter and tele¬ 
gram through the manager of the lunatic’s estate, suspended the guardian from his office, and 
directed him to make over the custody of the lunatic to the manager. The guardian made over 
the custody accordingly ; [134] and then applied to the High Court under section 622t of the 
Code of Civ il Procedure, to set aside those orders, and restore the custody of the lunatic to him 
at Calcutta (outside the jurisdiction of the Court to which the lunatic was subject). The High 
Court declined to interfere, even though the orders were made irregularly ; because no case for 
its intervention had been made out, and because the lunatic ought not to be removed out 
of the local jurisdiction. 


Basharat Ali Chowdhry was a lunatic, so found under Act. XXXV of 1858. 
Syed Mahomed flashirn was appointed guardian of his person in 1890, and 
Mr. Sandys manager of his property in 1893. In November of 1894 the 
District Judge of Tipperah- within whose jurisdiction the lunatic resided— 
gave the guardian permission to take his wfird for a tour in the North- 
West Piovinces for four months, from November 1894 to February 1895. 
The tour was begun aecoidingly; but about the 22nd December 1894 the 
guardian and his. ward went to Calcutta, where they remained until March 
1895. On the 18th February 1895 the guardian wrote to the District 
Judge a letter asking for an extension of leave until the end of March, 
on the ground that the son of the lunatic desired his father’s presence 
at his daughter’s salt-tasting ceremony. The District Judge refused the 
extension, and directed the manager to telegraph go the guardian to return to 


* Civil Rule No. 814 of 1895. 

t£Sec. 622:— The High Court may call for the record of any cane in which no appeal lies 

Power to call for record to the High Court > if the Court hy whioh the 01190 Wfts decided 
of cases no* appealable to' to hav f “ erci8ed , a jurisdiction not vested in it by law, 

High Court or to have failed to exercise a jurisdiction so vested, or to have 

B ' ’ acted in the exercise of its jurisdiction illegally or with material 

irregularity ; and may puss such order in the case as the High Court thinks fijj.] 
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Comilla immediately. The guardian thereupon procured a medical certificate 
from Dr. Ocomhie to the effect that there was no objection to the lunatic’s 
remaining in Calcutta,, and that he (Dr. Crombie) was informed that the 
lunatic’s mental condition was improved by the change. The guardian 
forwarded this certificate to the District Judge in the hope of obtaining the 
extension of leave which had previously been refused. 

» 

The District Judge again sent orders, through the manager, by letter and 
telegram, directing the guardian to return. The guardian did not at oncoobey 
the order to return, and it .was repeated on the 4th March. Being asked, on 
the 11th March, why he did not return, the guardian replied that his ward 
was under medical treatment. After some further communications had passed 
between the manager (acting under the orders of the District Judge) and the 
guardian, the manager on the 14th March enquired of Dr. Gibbons (who was 
attending the lunatic) [135] whether he could return to Comilla, and Dr. 
Gibbons replied that he did not recommend the journey. On tiio 18th March 
the guardian wrote to the District Judge a letter complaining of the interference 
of the manager, and enclosing an opinion or certificate of Dr. Gibbons, to the 
effect that the lunatic had expressed a desire not to return to Comilla hut to 
remain in Calcutta, that it would be advisable to allow him to please himself 
in the matter, and that forcing him to live in a place to which he appeared— 
from the remarks made to Dr. Gibbons—to have contracted a marked dislike, 
was calculated to retard his recovery. 

On the 21st March the District Judge gave the manager a letter of autho¬ 
rity to go to Calcutta and take back the ward with as little delay as possible. 
The letter ended with those words “Syed Mahomed liasliim.at present guardian 
of the person of the ward, is hereby suspended till further orders.” Mr. Sandy's 
left for Calcutta the following day, and on the doth March, he telegraphed to 
the District Judge a request lor an order directing the guardian to hand over 
the ward to him. The District Judge telegraphed to the manager the order 
asked for. In pursuance of that order, the manager took over the custody of 
the ward from the guardian, and look him back to Comilla on or about the 
28th March 

In April 1895 the guardian presented a petition to the High Court, com¬ 
plaining that the District Judge was not competent to jaiss the order of 
suspension, that he had no jurisdiction to order the manager to take over 
charge of the lunatic from the guardian, and that the District Judge before 
suspending the petitioner should have held a proper inquiry into tho matter 
and given the petitioner an opportunity of being heard : lie therefore prayed 
the Court to send for the papers relating to the matter, to set aside the orders 
made by the District Judge, to direct that the lunatic be made over to the 
petitioner at Calcutta, and to make such other order as it thought fit. 

The Court (NORRIS and Gordon, JJ.) issued a rule on the District Judge 
and on the manager to show cause why the orders contained in the District 
Judge’s letter and telegram dated respectively the 21st and 25th March should 
not be set aside, and wbv the custody of the lunatic should not be made over 
to tho [136J guardian at Calcutta; and the Court further ordered the District 
Judge to transmit without delay all the papers connected with the matter. 

The rule was heard on the 17th June 1895, when neither the District Judge 
nor the manager appeared toshow cause either in person or by Counsel or Pleader. 
The District Judge had submitted to the Court a written explanation of the 
matter; but the Court, holding that such explanation could not be looked at, 
and that it was not a proper method of showing cause, rtrade the rule absolute. 


' • 


91 



, JUti.ft, 24 Cal. IS? in re BAStiARl^ aU cHoWDURy [l896j ' 

■ On the 15th August 1895, the District Judge and the manager applied for 
a review of the order making the rule absolute on the grounds that the Court 
had no jurisdiction to order the custody of the lunatic to be given to the gunr- 
dian at Calcutta; that the applicants had in fact good and sufficient cause to 
show against the order if they wove allowed to lay the facts before the Court; 
and that it yvas by a bona fide, mistake on the part of the District Judge that 
he not only did not show cause in regular form, but also instructed Mr. Sandys 
that it would be unnecessary for him to appear either. 

The Court granted a rule for a review, which was on the 20th December 
1895 admitted by Gordon, J., sitting alone. Morris, J., having in the 
meantime retired from the Bench—his Lordship holding that the matter had 
not been heard on the merits, and that, it ought to be. 

The matter, thus re-opened, eventual!) came on before MacpHEKSON and 
IIill, J.T., on the 30th April 1896. 

Sir GrijHth l)vans, Mr. Wilson, and Moulvie Mahomed Mostafa Khan, showed 
cause against the rule obtained by the petitioner, the guardian. —Act XXXV 
of 1858 deals with lunatics net residing within the jurisdiction of the Supreme 
Court; and although it provides* for the care of the lunatic's person and the 
management of his property there is no provision for allowing the lunatic to 
go out of the local jurisdiction. The English law must, therefore, be looked 
to; and under it a practice has grown up of allowing the committee of a lunatic 
to take the lunatic out of the jurisdiction upon giving security to hring him 
back when called upon. The general rule, both as to infants and lunatics 
is that they must, not he removed [137] without leave of the Court out of 
the jurisdiction, -Pope on Lum.cv (2nd Ed.), p. H I ; Tudor’s Leading Cases 
(6th Ed ), II, 717. fleve the District Judge allowed tbo lunatic to be taken 
out of the jurisdiction ; and when the guardian disobeyed the older to bring 
his ward hack, the Judge, having no power to issue a warrant, sent the manager 
of the lunatic’s property to take "charge of him and conduct him home. It 
is true that the Act does not sjieoifically provide a power to suspend the 
guardian ; hut there is a power to discharge him, and that must include 
the power of suspension. The guardian now contends that the District Judge’s 
orders are ultra vires : and he asks for the lunatic to be sent back from ComiJla, 
where he ought to he, to Calcutta, where he ought not to be. He has sought 
the assistance of this Court under s. 622 of the Civil Procedure Code, which 
contemplate* the decision of a case, but this is not a case. Even if the 
Court had the power to order the lunatic to be brought to Calcutta, this is not 
a case in which the Court would exercise that power. The same rule must 
apply here as exists in England with regard to not interfering with the 
local jurisdiction, and the leason is that, so, long as the guardian is not 
within the local jurisdiction he is out of contiol : moreover the lunatic w r as 
not subject to the Supreme Court; and this Court not having jurisdiction over 
mofussil lunatics, cannot order his removal from Comilla. And as to setting 
aside the order of suspension, that would ho quite useless except as a prelimi¬ 
nary step to bringing the lunatic to Calcutta, which ought not to be done. It 
is merely an interlocutory order and therefore this Court cannot deal with it 
under s 622. In ut The Nizam of Hyderabad (I.L.R., 9 Mad., 256). If this 
prderiis a final order, this Court cannot deal with it until tho appeal is pre¬ 
ferred which is given by s, 22 of Act XXXV of 1858 And if it is not a final 
order, the petitioner must wait until a final order is made, and then prefer his 
appeal. The cases on section 622 are. collected in Mr. Justice O’KlNEALY’S 
work on th-. Code (4th Ed.), p. 547. Nothing would be gained by setting aside 
the order : it was merely a direction to hand over the lunaticat thaA time, and 
it was complied with. 
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As to the merits of the case, the affidavit put in by Mr. Sandys [138] shows 
that upon his arrival in Calcutta lie found that the guardian was neglecting his 
ward, and abusing his position as guardian to promote his own interests and 
pleasure; that the ward was badlv housed in an insanitary quarter ; that the 
deponent was informed by the lunatic’s personal servants that the guardian had 
used threats to his ward, and had represented to him that he was,to he taken 
back to Comilla by force. The affidavit further declares that all acts dono 
by the manager had been done under the direct orders or with the immediate 
approval of the District Judge. 

The Advocate-General (Sir Charles Paul), Mr. St. John Stephen, and Babu 
Gonesh Chunder Chundcr , in support of the rule. —The Court has ample power 
under the Charter to interfere, and it ought to have the inclination. The 
wishes of the lunatic should have been consulted in any matter affecting 
his health, lie wished to remain in Calcutta, and his medical adviser said hr* 
had belter stay : hut. he was not allowed to. Again, until a guardian is duly 
discharged, he is entrusted with the care of the lunatic. I lad he been discharged, 
instead of merely suspended, ho could have applied for a habeas corpus. To 
that application there would have been no‘answer: indeed there is no answer 
to the case now. To argue that a power of removal includes a power of sus¬ 
pension is to beg the question. [Macphkhson, .1. - It may have been improper 
for the Judge to give his orders to the guardian through the manager : but 
surely they are both subordinate to him ?] Certainly not: the Act does not say 
anything of the kind. [Macpiikhsox, J.—Ho long as there was a guardian, no 
Court, other than that of the District Judge, could interfere.] No : hut the 
guardian has never boon removed, even up to now. The Court cannot remove 
him conditionally : and it must do so upon notice or not at all, ■ - see s. 18 of the 
Act. [Macphkrson. J.—Does not, the power to remove include the power to 
suspend?] No. Kupposethe petitioner is suspended, who is the guardian ? If 
ho is not doing his duty he mav he removed : but ho must be served with a 
rule to show cause why he should not he removed. It is clear, then, that no 
order of suspension is possible, because there would he no one duly appointed 
to take charge of the Lunatic ; and that, even if the power of removal included the 
power of suspension, the suspension must be upon good cause, and the procedure 
must be the same as in the case of discharge, that is to sav the Judge must 
proceed properly under [139] section 18 of the Act, Further, the very irregu¬ 
larity of these acts deprives tho petitioner of the right of appeal given him bv 
section 22 of tho Act: the Court can therefore get rid of them either under 
section 622 of the Civil Procedure Code, or under section 1/5 of the Charter. 
There has been material irregularity, and therefore this Court can interfere -- 
In the matter of Arathoon (2 Beul., 7-1 ). No man's rights should be affected 
without his having a full and fair opportunity of being heard,— Cooper v. 
Wandsworth Hoard of Guardians 132 L. J. C. P , 18b: 14 C.B. (N. 8.) 1 HO J. 
Besides, a telegram is no order of Court; there is no appeal against a telegram. 
And the District Judge’s letter is not an order under the Act either: indeed it, 
is no judicial order at all. 

The only thing to be considered in these eases is the benefit of the 
lunatic. Dr. Gibbon's certificate was ample justification for the petitioner’s 
non-compliance with the Judge’s letter. No act of the Court should be 
against the lunatic's welfare : hut it was decidedly against his welfare to make 
him undertake a long and fatiguing journey like that from Calcutta to 
Comilla. It is argued that the guardian was in contempt; I deny that. It is 
then suggested that he wished to remain in Calcutta for his own interests. 
But even if be did stay in Calcutta that is no reason for depriving him .of the 
custody of his ward. In In fe Brnere. (L. R., 17 Ch. D.. 775) a person resident 
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^ of the jurisdiction “was appointed committee of a lunatic upon hia givirig 
;^seurity. If Mr. Sandys had acted in England as he has acted here, be would 
" .have been in high contempt,—see Elmer's Law of Lunacy, p. 58. The peti¬ 
tioner had no other course open to him than the one he has adopted, He 
very reasonably asks to be restored to the guardianship ; and he is willing to 
give security, to the satisfaction of the Court if the Court will allow the lunatic 
to remain in or near Calcutta. 

The Advocate-General then applied for leave to read an affidavit in reply 
filed by the petitioner. The Court gave him leave, and also gave permission 
to Counsel on the other side to comment on the affidavit. The petitioner, in 
the affidavit, denied m toto the statements sworn to by Mr. Sandys; he 
complained of that gentleman’s interference, because the petitioner was in 
[140] no souse subordinate to him : ho deposed that it was not his pleasure or 
interest to remain in Calcutta, inasmuch as in March 1895 hi s wife, wiio 
resided at Comilla, was seriously ill, and she died in April 1895 ; and he setup 
Dr. Gibbon's certificate or report as a justification for his conduct in keeping 
his ward in Calcutta. 


C. A. V. 

On the 4bh May 1896 the judgment of the Court (Macpherson and 
Hill, JJ.) was delivered in the following terms :— 

We havo read the affidavits and have heard learned Counsel on both sides, 
and are clearly of opinion that this is not a matter in which we should interfere 
even if we oould properly do so. 

It appears that Basbarat Ali Chowdhry, a resident of the Tipperah District, 
was many years ago declared under Act XXXV' of 1858 to be a lunatic by the 
Chief Civil Court of that District. When the occurrences complained of took 
place, Mr. Sandys was the appointed manager of his ostate, and the petitioner, 
Syud Mahomed iiashim was the appointed guardian of his person. The 
latter under the Act was charged with the care and maintenance of the lunatic 
ward, but unquestionably he was in the performance of his duties in complete 
subordination to the Civil Court, which appointed him and could remove him 
for sufficient cause. 

On the 18fih November 1894 the petitioner and the lunatie were allowed 
to leave the Tipperah District, for a t months’ tour in the Upper Provinces, 
the object being to give the lunatic the advantage of change of air and scene. 
Oa the 22nd December they went to Calcutta and remained there till the 18th 
February J895, when the petitioner applied to the District Judgo for the 
extension of the time allowed for tour. This was refused, and ho was directed 
to return immediately with Ins ward. We need not refer in detail to the 
correspondence which then ensued, and which is set out in the affidavits; it is 
enough to say general) y that the petitioner was, through Mr. Sandys, repeatedly 
directed to return with his warI, and that iie made repeated excuses for not 
doing so, mainly on the ground that the ward was unwilling to go, and that ha 
had been placed under medical treatment, which rendered it inadvisable that 
he should go. 

On the 21st March the District -Judge sent Mr. Sandys to [141] Calcutta 
to bring back the ward, and gave him a letter which concluded thus : “ Syud 
Mahomed Iiashim, at present guardian of the person of the ward, is hereby 
suspended until further orders.” On the 25th he telegraphed to Mahomed 
Hashirn to make over the ward to Mr. Sandys immediately. The ward was 
made over and taken back to Tipperah, and a copy of the Judge’s letter of the 
21st wps sent by Mr. Sandys to the petitioner. We are asked to do two 
things,—to icinstate the guardian, and to direct that the lunatic be made over 
to his care in Calcutta : far that purpose the lunatic most be taken out of the 
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jurisdiction of the Court which has control over him to a place whore that 
Court would have no control over either him or the guardian. We have to 
consider the interests of the lunatic quite apart from the interests of the guardian, 
and it in no way follows that the interests of both are the same. 

Act XXXV of 1858 certainly contemplates that a lunatic who is brought 
under the operation of the Act should remain where he ordinarily resides, that 
is within the jurisdiction of the Court which has found him to be a lunatic, 
and which has appointed the manager of his estate and the guardian of his 
person. The Act does not.provide for residence out of the jurisdiction, although 
there may be cases, in which this is very desirable for a time at least. In 
England it has been allowed, on the committee giving security to produce the 
lunatic when called upon to do-so. 

Possibly this Court would interfere if a strong case was made, and a 
District Court had unreasonably and improperly refused permission. We 
need not however consider what the power of the Court in this respect is, as 
in our opinion no case for the exercise of it in the interest of the lunatic has 
been made. We are not satisfied that it was in March 1895, much less than 
it is now, necessary for the lunatic to remain in Calcutta. It would require 
much stronger proof than is furnished by the affidavit of the petitioner to induce 
us to direct the removal of the lunatic from the jurisdiction of the Court which 
has control over him. We may add that the District Judge has shown no 
disinclination to allow the lunatic to leave*the jurisdiction when it was con- 
“sldered for his benefit to go, and there is no [142] reason to suppose that lie 
will not continue to do what he considers beneficial to him. 


Even, therefore, if we considered that the Judge should have allowed the 
lunatic to remain in Calcutta in March 1895, we could not, on the materials 
before us, direct that he be sent back there. 

Now as regard the guardian. Borne strong comments have been made on 
the action of Mr. Sandys, the irregularities in the proceedings of the Judge, and 
the injustice said to have been done to tho petitioner, and we think it right to 
express briefly our view of the matter. 

The Judge was certainly under the impression that the petitioner wished 
to remain in Calcutta for his own convenience rather than for the benefit of 
the ward, and a perusal of the affidavits Inis failed to convince us that the 
impression was wrong, 

From the 22nd December to tho IBth February wo hear nothing of the 
lunatic being under medical treatment, and the application of the last mentioned 
date had nothing to do with his condition mental or bodily. When that failed 
he was taken to a leading practitioner, who gave a very guarded certificate to 
the effect that there was no objection to the lunatic remaining longer in Calcutta, 
and that his mental condition was improving under the elfect of change. The 
latter view was obviously, however, not. the result of personal observation, and 
must have been based on information received. The certificate when submitted 
to the Judge did not produce the desired effect, and it is not till the 11th 
March that there is any suggestion of the lunatic being put under medical 
treatment for the infirmity from which he had been suffering for so many years. 
On the 17th March a certificate was obtained from another leading practitioner, 
and we do not doubt the truth of what is stated in it. To our minds it does not, 
however, prove very much, and furnishes no sufficient excuse for the dis-‘ 
obedience of the guardian. The lunatic ward had not been and was not then 
Buffering from any illness which prevented his return, and the idea of putting 
him under treatment for his mental infirmity was clearly an afterthought, 
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We must, however, say that the Judge’s mode of communicating with 
the guardian through Mr. Sandys was not right, and [143] probably created 
unnecessary friction. The guardian was not subordinate to the manager, and 
many of the orders, which were very peremptory, did not oven purport to be 
in the -Judge!s name, although it was doubtless known that they emanated from 
him. The manager also sent him a letter containing serious reflections on 
his character, which certainly ought not to have heen sent. 

It is argued that the order for suspension was illegal and that the guardian 
has been greatly prejudiced, as, if there had been an order for removal pro¬ 
perly communicated, ho would have had a right of appeal. We do not think 
lie is entitled to any consideration on this account. He was, when suspended, 
acting in contempt of the Judge’s authority, and he has never since made sub¬ 
mission to it. He has not attempted to account to the Judge for his conduct 
or asked to be reinstated, and he cannot, under the circumstances, gain any¬ 
thing by the omission to make a final order for his removal. He wants, indeed, 
now to be reinstated on his own terms, which are, apparently, that he is to 
remain in Calcutta, and that the lunatic ward is to be brought from Tipperah 
and made over to his caic here. This cannot he allowed. 

The rule is discharged. We make no order as to costR. 

II. W. Hula discharged. 

NOTES. 

[In (lf)OH) 32 .Mad., 263, it was li«ld that the District Judge who appointed a guardian 
for a lunatic under Act XXXV of 1858 had jurisdiction to make an order mjHiring such 
guardian to obtain his permission before marrying the lunatic.. 

The Indian Lunacy Act IV of 1912 repealed Act XXXV of 1858 and ‘ consolidates and 
amends the law relating to Lunacy’.] 


[24 Cal. 143] 

The-1st July, l H9(i. 

PRUSHNT : 

MR .1 ("stick Macpherson, Mr. Justice Trevelyan, Mr. Justice Chose, 
Mr. Justice IIill. and Mr. Justice Gordon. 


Jawadul Huq. 

...Plaintiff 

versus 

Bam Das Saha. 

..Defendant/ 


Bengal Tenancy Act (ViII of ItiOo), section clause. {•<?)—Co-omier's purchase 

of occupancy right, Effect of. 

There is no law which prevents one of several co-proprietors from holding the status of 
a tenant under the other co-proprietors of land which appertains to the common estate. 

The effect of the purchase, by one co-owner of land, of the occupancy right, is, not that 
the holding ceases to exist, but only the occupancy right which is an incident of the holding, 

Sitanath Panda v. Pelaram Tripati (I. L. R.,‘21 Cal., 8(59) referred to. 

[144] The plaintiff owned an 8-annas share of a certain taluk, and the 
defendant No. 1 owned the remaining 8-annas share. The latter brought a 
suit against his tenant for his share of the arrears of rent: and in execution 
of the decree which he obtained, he put up the holding for sale and purchased 
it himself. The plaintiff then sued the defendant for khas possession to the 
extent of his share in the jote, alleging that under section 22, clause 2 of the 
Bengal Tenancy Act, the holding was extinguished by the defendant’s purchase. 

* Appeal under section 15 of the Letters Patent No. 50 of 1894, against the decree of 
the Hon’hie HENRY BEVERLEY, one of the Judges of this Court, dated the 12th of June 1894, 
in appeal from Appellate Decree No. 1927 of 1893. 
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The Munsif, however, held that although the occupancy right had merged, the 
holding was not extinguished, and that therefore the defendant was entitled 
to hold on as a tenant. The suit was accordingly dismissed. On appeal to 
the Subordinate Judge, that decision was reversed on the ground that the 
defendant purchased nothing, the only effect of the purchase being to extinguish 
the entire tenancy. 

The defendant appealed to the High Court; and on the 12th June, 
BEVERLEY, J., set aside the judgment and decree of the Subordinate Judge and 
restored those of the Munsif. The valuation of the appeal did not exceed 
Es. 50. 

The judgment of Beverley, J., was as follows : — 

This was a suit brought by the plaintiff to obtain khas possession to the 
extent of his share in a certain jote of five bighas of land in which the principal 
defendant had put up to sale and purchased the occupancy right of the tenant, 
the principal defendant being the plaintiff's co-sharer in the taluk in which 
the said jote is situated. The plaintiff' based his suit upon the provisions of 
section 22, clause (2) of the Bengal Tenancy. Act. 

The Munsif held that although the clause in question declares that in a 
case like the present the occupancy right transferred to the defendant has ceased 
to exist, there is nothing in the section to warrant the proposition that the hold¬ 
ing itself is extinguished. lie hold, therefore, that the principal defendant who 
had purchased the jote w r as entitled to hold it as a tenant, and that the plaintiff 
was not entitled to obtain khas possession of his share. Me accordingly dis¬ 
missed the plaintiff ’s suit. That decision was reversed by the Subordinate 
Judge, who has held that under the clause in question the pincipal defendant 
purchased nothing, the effect of that purchase being to extinguish the entire 
tenancy. He [143] says: “ If the right of occupancy fails, it is difficult to 
make out what other right remains ; certainly the defendant cannot claim the 
status of an ordinary tenant against the will of the co-sharers, and if he is 
once allowed to hold on as a tenant, the result will he that he will continue 
to do so for ever until partition, for the other co-parceners will have no right 
to turn him out, and the provisions of section 22, clause (2) in that case will 
become nugatory. ” 

The question which arises in this suit has recently been consideied by me 
in several cases. No doubt the wording of the section in question is somewhat 
obscure and not altogether free from doubt, but having further considered 
the matter, I am still of opinion that the view taken by the Munsif in this 
case is the right one. Section 22, clause (1) declares that when an occupancy 
holding is held immediately under a proprietor or permanent tenure-holder, and 
the entire interest of the landlord and the raiyat, meaning the occupancy raiyat, 
in the holding become united in the same person by transfer, succession 
or otherwise, the occupancy right shall cease to exist; hut nothing in this 
clause is to affect prejudicially the rights of any third person. By this 
clause, therefore, as I understand it, when an occupancy holding is purchased 
by a full proprietor or permanent tenure-holder, such proprietor would he at 
liberty to deal with the land as though the occupancy right had ceased to exist, 
in other words, he would bo at liberty to lot the land again unfettered by any 
occupancy right, subject to the rights of any under-tenant, who may be on the 
land. If there are under-tenants, this condition would seem to show that the 
holding is not extinguished by the transfer. 

Clause (2) then goes on to say : “ If the occupancy right in land is trans¬ 
ferred to a person jointly interested in the land as proprietor or permanent 
tenure-holder, it shall cease to exist, but nothing in this sub-section shall 
prejudicially affect the rights of any third person.’ 
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K P^i afe4itf r it is the occupancy right and not the holding, which tie 
on Bays i0 extinguished by the transfer;.and just as in the former oase r 
§|tb0 saving of the rights of under-tenants would seem to show that the holding 
^itself is not extinguished by the transfer. Nor is it reasonable to suppose 
that the Legislature intended that the purchase of an occupancy holding 
by one co-^harer should enure to the benefit of the other co-sharers 
[146] who had paid nothing for it. It is not unusual for one co-sharer to 
hold land as a raiyat under himself and the other co-sharers, and the saving 
of the rights of third parties would appear to extend to the right of the 
co-sharers to their share of the rent. 

It seems to me, therefore, from these considerations, that the effect of the 
clause in question is not to extinguish the holding altogether but merely to 
divest it of the incidents attached to an occupancy holding; in other words, 
the purchaser will continue to hold it divested of those incidents. Whether or 
not the consequences will be those stated by the Subordinate Judge seems to 
me to be an immaterial consideration. The principal defendant in this case, 
having purchased the holding, is entitled, in my opinion, to the benefit of his 
purchase and whatevor rights the plaintiff may have against him. I do not 
think that section gives him the right to eject him from any portion of the land 
or to obtain direct possession of the land jointly with the defendant, 

Tt seems to me, therefore, that the plaintiff's suit was properly dis¬ 
missed, and this appeal must he flowed. The decree of the lower Appellate 
Court will be reversed, and that of the first Court restored, the suit being 
dismissed with costs in all Courts. 

From this decision the plaintiff appealed under section 15 of the Letters 


Patent. The case was heard by I’HTHERAM, C.J., and RAMPINl, J., who, after 
hearing the pleader on each side, sent the appeal to be heard before a Bench 
of five Judges. 

Moulvie Seraj-ill-Islam for the Appellant.—The view of the law taken by 
BEVERLEY, J., is not correct. The effect of such a purchase as the present could 
not be to make the landlord-purchaser a raiyat in relation to his co-owners. 


The judgment seems to contemplate the right of occupancy as consisting of 
two things,—(l) the tenant’s right, and (2) that portion of the right by which 
the right of occupancy is perfected ; and that this latter portion, if taken 
away, leaves something od the strength of which the purchaser may retain 
possession of the land. A non-occupancy right may develop into an occupancy 
right. [TREVELYAN, .1. —That only means that new incidents are added to the 
tenure, not that [1OT] it becomes a new tenure. GHOSE, J.—In that case 
does the non-occupancy right come to an end ?] It is perfected in that way. 
The question is what is it that has ceased to exist ? The proviso to section 22 
means that if, for instance, the occupancy tenant has sub-let his land, then a 
sale of the land does not af ecb the sub-lessees. [TREVELYAN, J.—By your 
argument, not only does the purchaser get nothing by his purchase, but, by the 
very act of purchasing, he destroys what he has purchased. GHOSE, J.—And 
for the benefit of the other co-owners. Suppose the occupancy raiyat mortgaged 
his interest. What would be the position of the mortgagee ?J He would not be 
affected. [GHOSE, J. — Suppose he afterwards sells the right under a decree ?] 
It is only the right of the landlord-purchaser that is affected ; that is 
clear from the saving clause of the section. If this judgment is correct, 
then a co-proprietor becomes a non-occupancy raiyat under the other co- 
proprietors, without their consent ; and that he cannot be. [GHOSE, J.— 
Suppose a third party made the purchase; he would become your tenant 
without your consent.] Yes ; but a co-proprietor cannot. Otherwise the 
occupancy right having ceased to exist the non-oocupanoy right would 
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become teinisferablB ; but suoh a right is not transferable directly or 
indirectly. The very definition of a non-occupancy raiyat shows that by 
such a-purchase a proprietor cannot become one. * 

The fact that the other co-owners benefit by the defendant's purchase is 
not to, be considered in determining the question before the Court. If this 
judgment stands, one co-owner can deprive the others of their rights by pur¬ 
chasing the occupancy rights of the tenants ; and such a result could not have 
been intended by the Legislature. 

Baboo Jasodanandan Paramamck for the Respondent.—The only reported 
authority on the point is the case of Sitanath Panda v. Pelaram Tripati (I.L.R., 
21 Cal., 869) which is clearly in my favour. The doctrine of merger—in 
the sense of total extinction of the right of occupancy - -is unknown to the law 
of this country,— Womesh Chunder (Joopto v. liajnarain liny (10 W. R., 15), 
Mokoondy hall Doobey v. Crowdy (17 W. R., 274), Savi v. Punchanun Hoy 
(25 W. R., 503). ■ What happens in the event of two rights existing 
[ 1 * 8 ] in the same person is, that the lesser right is in abeyance. A co-owner 
may hold land as a tenant under himself and the other co-owners,— Lai Baha- 
door Singh v. Solano (r.L.R., 10 Cal., ih) ; Gur Buksh Hoy v. Jeolal Roy 
(I.L.R,, 16 Cal., 127). The question of merger was considered in Jibanti Nath 
Khan v. Gokool Chunder Chowdry (i. L. R„ 19 Cal., 760), and the Court held 
that a putni interest did not merge in the larger estate when both fell into the 
same hands. In Maseyk v. Bhaqabati Barpianya (I.L.R., 18 Cal., 121) it was 
held that, although a raiyat may have acquired an izara of a portion of the 
estate, still he is entitled to compute in his favour the period during which he 
held the right of occupancy, and thereby complete the statutory period of 
twelve years and so acquire the right of occupancy. Lastly, nothing is 
more common than for one joint landlord to hold land under the general 
body of proprietors. If this Court decides that proprietors are forbidden to 
buy holdings, vested interests will be seriously prejudiced. (Two unreported 
cases,—Appeals from Appellate Decrees 1139 and 1140 of 1895 decided 
by Hill, J., on the 18th March 1895, and Ram Mohuu Chnckerbutty v. Iluro 
Sundari Debya, Appeal from Appellate Decree 37 of 1893 were also cited.) 

The following judgments were dolivered by the Court (Macphebson, 
Trevelyan, Ghosk, Hill and Gordon, JJ.): — 

Maopherson, J. —In my opinion the decision of Mr. -Justice BEVERLEY 
is right. There is no law in this country which prevents one of several 
co-proprietors holding the status of a tenant under the other co-proprietors of 
land which appertains to the common estate. In the reported cases many 
instances will be found in which lands have been so held and in which the 
possession of the co-proprietor as a tenant has been recognised. Sub-section 2 
of section 22 of the present Tenancy Act does, however, provide that if an 
occupancy-right is transferred to a person jointly interested in the land as 
proprietor, the occupancy-right shall cease to exist. It is not said, and the 
sub-section cannot be understood to mean, that the lidding shall cease to 
exist, bub that the occupancy right, which is an incident to the holding, 
will cease to exist; and thero is nothing in the sub-section inconsist- 
[149] ent with the continuance of the holding divested of this right of occu¬ 
pancy which attached to it. The saving clause in the sub-section “ that 
nothing in it shall prejudicially affect the right of any third person,” indicates 
also that the holding would, for some purposes at all events, continue to exist. 
This view of the construction of the section was taken in an unreported case, 
appeal from Appellate Decree No. 37, decided by Mr. Justice Norris and Mr. 
Justice BanEEJEE on the 30th March 1894 ; and the same view was also taken 
in the case of Sitanath Panda v. Pelaram Tripati (I. L. R., 21 Cal., 869). 
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^.^itcndtign the facts of those oases are not precisely similar to the facts of the 
■r^preselit'ettse, the view taken of the provisions of sub-section 2, section 22 of 
the Bengal Tenancy Act was the same as that which I have expressed. I, 
therefore, think that the appeal must be dismissed with costs. 


Trevelyan, J, —I entirely agree with Mr. Justice Macphbhson. 
Ghose, J. —I am of the same opinion. 

Hill, J.— I am also of the same opinion. 

Gordon, J. —I also agree. 


II. W. - 

NOTES. 

[This was followed in (1896) 24 Cal.. 521, and approved bv a Full Bench in (1905) 82 
0a388: 9 C.W.N., 249: 1 C. L. ,1.. 1. See also (1909) 13 C. W. N., 912. This case was 
distinguished in (1899) 2G Cal.. 937 ; (1899) 27 Cal. 473 ; (1911)’12 I.C., 67 ; (1911) 13 I.C., 336, 
which wore cases of non-transferable occupancy holdings. SeeaJso (1907) 11 G.W.N., 397: 5 
C. L. J., 307; (1908) 7 C.L.J., 512, which deal also with separate collection of rent. By 
the purchase of the superior tenure by the oceupancy-raiyat, the occupancy-right ceases to 
exist, but not the holding itself—(1913) 20 1. C.. 698! 

By Bengal Act I of 1907, see. 22 was amended, and sub-section 2 as amended enacts : 

‘‘ If the occupancy-right in land is transterred to a person jointly interested in the land as 
proprietor or permanent tenure-holder, he shall be entitled to hold the laud subject to the 
payment to his co-proprietors or joint permanent tenure-holders of the shares of the rent 
which may bo from time to time payable I o them : and if such transferee sublets the land to a 
third person, such third person shall be deemed to he a tenure-holder or a raiyat as the case 
may be, in respect of the land.” And there i» an if lustration.] 


[24 Cal 149] 

The ’45th August, lKHi. 


Present : 

Mu. Justice Trevelyan and Mil Justice Beverley. 

Laloo Singh..Defendant 

versus 

Purna Chander Banevjee and others .Plaintiffs. 


Limitation Act (XV of 1077), schedule II, Article, 14—Estates Partition Act 
(Bengal Act VIII of l07 6‘), sections 110, 150—Right of Suit — 

Suit for possession. 

A suit for possession of lands of which the owners have been dispossessed in pursuance 
of an order ol the Collector under section 116 of the Estates Partition Act (Bengal Act VIII 
of 1876) will lie, even though no !,uit is brought to set aside the Collector's ordor under 
section 150. 

Article 14 f of Schedule 11 of the Limitation Act (XV of 1877)“doe;, not bar such a suit. 

# Appeal from Appellate Decree Nr.. 1872 of 1894, against the decree of Babu Jaggad- 
durlabh Mozuradar, Additional Subordinate Judge of Tirhoot, dated the 27th of June 1894, 
affirming the decree of Moulvie Ali Ahmed, Munsif of Samastipur, dated the 18th of May 
1893. 

t [Art. 14 ___ 

I p en0( j qJ | 

Description of suit. j limitation. j Time from whi <* period begins to run. 


To set aside any act or order of 
an officer of Government in his 
official capacity, not herein other¬ 
wise expressly provided for. 


One year 


The date of the act or order.] 
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This was one of seven cases tried together by consent of parties. The plaintiffs 
were proprietors of mouzas Nathudoar and [180] Para Ram Bhaddar, 
and the defendants were proprietors of mouza Parkotimpur Parmanand. 
Plaintiffs’ case was that during the course of a partition under the Estates 
Partition Act (VIII of 1876), their lands were included within the. defendants’ 
mouza and plaintiffs’ ryots were dispossessed from those lands.in Baisakh 
1286 (April 1879). The present suits wore brought in 1890 for declaration of 
right and for recovery of possession of the lands. The defendants, among 
other objections, pleaded that the plaintiffs having failed to bring any suit to 
set aside the order passed by the Collector under section 116 of the Estates 
Partition Act, within one year as laid down in Article 14, Schedule II of 
the Limitation Act (XV of.1877), those suits were barred by limitation. The 
lower Courts decreed the plaintiffs’ claims. 

The defendants appealed to the High Court. 

Babu Umakali Mukerjce for the Appellants. 

Babu Saroda Charan Mitra for the Respondents. 

The judgment of the High Court (Trevelyan and Beverley, JJ.) was 
as follows: — 

The only two points pressed before us in these appeals are:- 

1. That the lower Appellate Court was wrong in holding by its judgment 
of 8th February 1892 that the suits were .not baned by Article 14 of the 
Limitation Act and in remanding them for trial on the merits. 

2. That the Courts below have not tried the question whether the 
plaintiffs’ suits are barred by twelve years’ adverse possession on the part of 
the defendants. 

On tho first point it is to be remarked that the present appellants did not 
appeal, as they might have done, against the*order of remand. It is contended, 
however, that under the provisions of section 591 of the Code they are 
entitled to object to that order when appealing against tho final decree. 
Assuming that to be so, we are not prepared to say that the order of tho lower 
Appellate Court was wrong. 

The question turns upon certain provisions of the Estates Partition Act 
(Bengal Act VIII of 1876). It is contended that under section 116 of that 
Act the lands now in dispute were treated by the Collector as part of the 
appellants’ estate at the [151] time of partition, and that the plaintiffs cannot 
recover possession of them until the order of the Collector is set aside. 

Section 150 of the Aet provides that “ any person who is aggrieved by 
any order of a Revenue Oflicer passed under soction 116, may bring a suit in a 
Court of competent jurisdiction to modify or set aside such order of the 
Revemie Officer.” But the law nowhere sa^ s that if no such suit is brought tho 
order of the revenue officer shall be binding as between the proprietors of the 
estate under partition and third parties. So far lrom that being the case, 
section 117 contemplates the contingency of the proprietors of the estate under 
partition being “ dispossessed by a decree of a Court of competent jurisdiction ” 
of disputed lands which have been treated as part of the estate by the 
Collector's order under section 116, and makes provision as to what should 
be done in the event of such a contingency. 

It seems clear, therefore, from a consideration of thai section alone that 
a suit for the possession of lands of which the owners have been dispossessed 
in pursuance of an order of the Collector passed under section 116 will lie, even 
though no suit is brought to set aside the Collector s order under section 150. 
In fact, the dispossession might not actually take place till more than a year 
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•fttw tba Coileofcor’a order, end it seems to ns that it would be nnreeaoneble 
to hold (hat in such a case the aggrieved party would have no remedy if he 
had omitted to sue to have the Collector’s order set aside On the contrary, 
the Act appears to contemplate that the claimant of such lands " may ” either 
sue to set aside the Collector s oidei, 01 wait till he is m fact dispossessed 
and then bung a suit to tocovei possession We aie of opinion, therefore, 
that the plaintiffs in these suits were not bound to sue to have the Collector's 
ordet set asido, ind th-*t the suits are not bairodby Art 14 of the Limitation 
Act The first giound of appeal thoielore fails 

As regaids tho second gtound wo do not hud that any claim by 12 years’ 
advene possession w put loiwud in tho wntten statements, m which 
limitation w as onlv pleaded on tho giound th it the plaintiffs should have sued 
within one yeai to set aside the Collector's oidji of l‘2th June 1869 The 
issue fi imod was no doubt m genoial teim«- ‘ whether these suits are haired bv 
[152] limitation, hut that nsuo was tried solely wifh l-ofeience to Irt 14 of 
the Act It is tiue that tho lowei \ppeilato Cornt beloie lernind made cei- 
tam ietnaiks in its judgment tegaiding tho 12 yeats limit itior and advintage 
has been taken of those leni uks to uijt this point bofoio us in second appeal 
But it seems to us oi a consideration of those lenmks tint the lowei Appel 
late Couit intended to tint 1 is i lufc that the pluntiffs had bean dispossessed 
within 12 yoais and that the suits who not lumd undu Ait 144 And it 
is quite clear that after Iht ipiuqiul this point w is not piossed oi aigued in 
either Couit We think thoiofoio th it undei these circumstances the 
appellants aao not entitled to hive the suits umanded again lot the tual of 
this question 

The leBult is that the appeals f nl and must be dismissed with costs 

SCO - Irrptals drsmibsed 

NOTES 

[Foi cists similu t thi so ds 12(»1 1107 (1912)171 W N *55 (1900r 24 Bom 
435 , (1905) 29 bom 480 (U09) -If. ( al 72o 10 0 L J 726 

In (1901) 2 Mil 367 6 l \i M 92 the i » dispississed wis i putv tothc inquir 
rV.« 1 vf >0 <• T i< n \rl m3 Alt 14 u.m 1 1 1 1 1 mnlv t,-i Vmn 1 
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Bansi Das alias Raghu Nath Das and vnotliei . Plamtittt 

versus 

Jagdin Naiain Chowdhay ana otheis .Defendants " 

Bengal Tenancy Act ( VIII 0 / ISHj) section 50 —Pu sumption —0<eupancy 
laiyats Baiyatb hi I ding at filed rates—Inr 1 dents of tenancy - 
Transferability of tenure - llicnation of part of a tenure — 

Suit for khas possession and for declaration that 
alienation nas invalid—Form of decree 
In 1 buit brought id 1S93 for decl v,r ition tint 1 holding w io not transferable and that 
the alien ili mi of 1 portion their of was invalid and also foi khas po-rtiesaion of the land on 

* Anpeal from Appcllatr Decree No 844 of 1895 against tho decroe of A M ickie, Esq , 
Distant Judgi of Zillah Tirhoot dated the 2nd of February 1895 affirming the decree 
of Babu Amrifca Lai Chatterjee Subordinate Judge of that district, dated the Slst of 
August 1894 
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the ground of guohaliabatkm, it was found that the rate of rent payable for the holding had 
never been changed since 1881, and that there was nothing to rebut the presumption raised 
bjr. section 6Q of the Bengal Tenancy Act (VIII of 1885). Held 

(1) That the alienation did not work a forfeiture, and the plaintiffs were not entitled 
to khaa possession, but they were entitled to the declaration that the alienation was not 
binding upon them. 

(2) That the presumption created by section 50 does not operate to convort an occu¬ 
pancy raiyat into a raiyat holding at fixed rates, nor docs it render the tenancy subject to 
the incidents of a holding at fixed rates as prescribed bv section 18 of the Act. 

[183] IN this suit tha plaintiffs, as landlords, prayed for a declaration 
that a certain holding was not transferable, and that the purchase made by the 
defendants of a portion of the holding was illegal and invalid ; they also prayed 
for khas possession of the land. The lower Courts found that the rate of rent 
payable for the holding had never been changed from the year 1831, which 
was more than 20-years before tho suit, and, applying the presumption 
provided by section 50 of tho Bengal Tenancy Act, held that the holding was 
a permanent one with a rate of rent fixed in perpetuity, and was therefore 
transferable under the law. They also held that the sub-division of the tenure 
did not effect a forfeiture, and dismissed the suit in loto. 

The plaintiff's appealed to the High Court. 

The facts and arguments in the case sufficiently appear from the judgment 
of the High Court. , 

Babu Umakali Mukerji for the Appellants. 

Babu Lakshmi Narayun Sinah for the Respondents. 

The judgment of the High Court (Trevelyan and Beverley, JJ.) was as 
follows :— 

In this case the plaintiffs alleged that the defendants had purchased 10 
bighasout of a holding of 32 bighas odd, which was the kasht land of Achhey 
Lai Jha and Rati Lai Jha. They claimed that tho holding could not be 
alienated or sub-divided without their consent as landlords, and they accord¬ 
ingly prayed for a declaration that the defendants’ purchase was illegal and 
invalid, and that inasmuch as tho 10 bighas had boon abandoned by the 
original tenants, khaa possession of this land might be given to the plaintiffs. 

The Jha tenants were not made parties to the suit. 

The suit has been dismissed by the lower Courts on two grounds : In the 
first place it is found that the holding in question was transferable by law, 
and in the second place shat, although the sub-division of tho tenancy, having 
been made without tho landlord’s written consent, wis not binding upon him 
(section 88, Bengal Tenancy Act), still such alienation of a part of the tenure 
did not work a forfeiture: Rahil Sarciar v. Chander Nath Nan Cliowdhry 
(I. L. R., 20 Cal., 590). 

[ 18 *] In this latter finding we think the lower Courts were right, and the 
plaintiffs were therefore not entitled to a decree for possession, but we think 
the suit should not have been dismissed in toto. The very finding to which 
we have referred entitled the plaintiffs to the declaration which they asked 
for, that the alienation to the defendant was not binding upon them. In 
this view it was immaterial whether or not the entire holding was trans¬ 
ferable. Moreover, in coming to the conclusion that it was so transferable, 
we are of opinion that both the lower Courts have fallen into an error of law in 
applying the presumption created by section 50 of the Act to convert an occu¬ 
pancy raiyat into a raiyat holding at fixed rates. As we pointed out in a 
recent case, the class of “ raiyats holding at fixed rates” is specially defined 
by section 4 of the Act as meaning "raiyats holding either at a rent fixed in per¬ 
petuity or at a rate of rent fixed in perpetuityin other words, the rent or 
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[?ifM4 .oi;-.y9nti.. most be fixed in perpetuity at the commencement of the ■ tenancy. 
tWe entertain grave doubts whether this oiass of raiyafc okn be oreated by 
,'fhe Operation of section 50. All that that section says is that a my at who 
' has held at the same rent or rate of rent since the time of the Permanent 
Settlement shall not be liable to have his rent increased except on the ground 
of an alteration in the area of the holding. It does not say that such a raiyat 
is a raiyat holding at fixed rates, or that the tenancy shall be subject to 
the incidents of a holding at fixed rates as prescribed by section IB of the Act. 
In this respect, therefore, we think that the judgments of the lower Courts 
are wrong. 

On the findings we are of opinion that the plaintiffs are entitled to a 
declaration that the alienation to the defendant is not binding upon them, and 
we accordingly allow the appeal, set aside the decrees of the lower Courts, and 
substitute therefor a declaratory decree as stated above. And we think that 
the plaintiffs are entitled to their costs in ail Courts. 

S. C. C. Appeal allowed. 


NOTES. 

£ln (1898) 25 Cal., 714 F. B., the Full Benuh dissented from this decision as regards the 
presumption under sec. 50. 

As regards the effect of alienation of a part, see also (1906) 33 Cal., 1219 ; (1905) 2 
C. L. J., 369 ; (1897) 11 C. P. L. R., 123.] 

[155] CRIMINAL REVISION. 

The 2nd October, 1896. 

Present. 

Mr. Justice O’Kinealy and Mr. Justice Jenkins. 

In the Matter of Jhojha Singh.Petitioner 

versus 

Queen - E rnpress.O pposite Party. 11 


Security for t/cod behaviour—Criminal Procedure Code (Act X of 1882), 
sections 110 and 123 —Power of Sessions Judge to remand — 

Taking further evidence—Conditions and limitations imposed 
■ upon persons required to give security. 

Under section 123 of the Criminal Procedure Code a Sessions Judge is not competent to 
remand a case for further inquiry. Such evidence as ITe may require ho must take himself. 

No conditions and limitations can be imposed upon personsorderod to give security under 
section 118 t of the Code. 


* Criminal Revision No. 542 of 1896 against the order of Mr. H. Holnnvood, Sessions 
Judge of Gya, dated 16th April 1896. 

t [See. 118 :—If, upon such inquiry, it is proved that it is necessary for keeping the peace 

Order to give securitv. or maintaining good behaviour, as the case, may be that the 
° ' person in respect of whom the inquiry is made should oxeoute a 

bond, with or without sureties, the Magistrate shall make an order accordingly : 

Provided— 


First —that no person shall be ordered to give security of a nature different from, 
or of an amount larger than, or for a period longer than, that specified in the order 
made under s. 112^ 

Secondly —that ‘the amount of every bond shall be fixed with due regard to the cir¬ 
cumstances of the case and shall not lie excessive : 

Thirdly— that when the person in respect of whom the inquiry is made is a minor, 
the bond shall bo executed only by his sureties.3 
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1N this case the petitioner was ordered by the Deputy Magistrate of gya to exe 
cute a bond with sureties for his good behaviour for a period of three years. By 
his order the Magistrate required the sureties to be persons of adequate means, 
position, and respectability residing in the neighbourhood of the petitioner and 
able to exercise a control over his behaviour. The records of the case were 
submitted to the Sessions Judge for confirmation of the above order under 
section 123 of the Criminal Procedure Code, and the Sessions Judge refused to 
confirm the order upon the materials on the record, and remanded the case to 
the Deputy Magistrate for further inquiry. The Deputy Magistrate having 
examined additional witnesses and otherwise carried out the directions of the 
Sessions Judge re-submitted the records of the case to him, and he thereupon 
confirmed the order of the Deputy Magistrate. The petitioner moved the 
High Court and obtained a rule upon the ground that under section 123 of the 
Criminal Procedure Code the Sessions Judge was not empowered to remand 
the case to the Deputy Magistrate to take addif ionni evidence, and that the con¬ 
ditions and limitations imposed upon persons who might become sureties were 
not recognized by the law. 

Babu Dasaratlu Sanya! appeared on behalf of the Petitioner. 

pse] The judgment of the High Com t (O’Kineaiy and Jenkins, JJ.) 
was as follows - 

This is a rule calling upon the Magistrate of the District of Gya to show 
cause why the order of the Sessions Judge of that district under section 123 of 
the Code of Criminal Procedure lomanding a case under that section for fur¬ 
ther inquiry by the Deputy Magistrate should not he set aside, on the grounds, 
first, that under section 123 the Judge wax not competent to remand the ease 
to the Deputy Magistrate to tako evidence; and, secondly, that the conditions 
and limitations imposed upon persons who may have to give security are not 
recognized by the law. 

Under section 123 the Judge, if he thinks it proper, after examining the 
proceedings sent to him b> the Magistrate, may require any father evidence 
that he thinks necessary, before passing orders on the case. Ordinarily where 
a Court requires tuithor evidence, that evidence must be taken In the Court 
itself. Under the Code where a higher Court has power to direct an inferior 
Court to take evidence, specific powers arc given. This may be seen by coin pal¬ 
ing sections 123, 370 and 42H of the Code. In this case no such specific powers 
are given, and wo think that the -Judge has no power to remand such a case to 
the Deputy Magistrate. 

The second point on which the rule was granted is answered by the 
Magistrate of Gya himself in the following words : The limitations imposed by 
the Deputy Magistrate with respect to sureties do not prevent the petitioner 
from offering any person as surety, but sitriph convey to him an intimation as 
to the class of persons, who in the opinion of the Deputy Magistrate should 
je offered as sureties. 

We are not now deciding whether the applicant in this case was prevented 
_ iy the order of the Deputy Magistrate from offering any person he thought fit 
is surety. What we are deciding is whether the order of the Deputy Magis- 
irate is right or wrong ; and we think that if the Magistrate had directed his 
ittention to that part of the rule and not changed it into one regarding 
ihe powers of the applicant, he would have dono well. 

[197] We think that the order of the Sessions Judge is wrong on both 
joints. We make the rule absolute, and direct that the case he taken up by 


100 


12 14 



k 1L.R. $1 Cal 187 gones# ohunder sirdar v. 

* 

the Sessions Judge and le-tnod Such evidence as he may lequue he must 
take himself 
S C B 


NOTES 
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J In S til S pi train 1 S II 

I l l si \ 1 

Mh If sin i M u i in k-on \\i> Mr lisiio liv\nmi 
tionesh C huneie l Sikel n Petitionei 

UMH s 

Queen Enuuess on tin piosuucion of humm Mohun Sen 
Sub Impel 'oi of Lxcim Opposite Pait\ 

Tienqai Vuisp lei (Curiqal hi 1 II (I /s ntion ti ^pintuou', Liquor — 
Vt <hr i na 1 1 xpaml i ana mini / mcohnl 
Ihftni pintu ms hqu i him ti i 91 f t ht 1 rise Actfllingil ArtVJIofI87 } 
Mid intended Lo include tin li mil pi pint n m it ly bi c ium. it is t liquid subslsnto 
i outlining ik ib)] in it-< comp iti n I he i< w >uld be d fit ri nt if iliohol won nnmi 
iictuiid cptntely lor the purp sc f b nif l d n th< picpu itiou ef i medium 
THE petitions wl j w is i Lain a i In piolession was con\ictoel by the Deputy 
Magistrate of (-roilnndo undet seetio i )i of the Excise \rt (Bengal Act \ II 
of 1S7H) foi maniif’ufcuiing b\ the piocess of ieimentation a medicinal 
piepai itiou failed s an in ant sum without i license inel v> is sentenced to pav 
i fine of Rs 15 He nosed the High Oomt to set isidt* the conxiction 
and sentence m tho gioui 1 tint Iks ict did not constitute am otfenee under 
section ) 1 of the Excise \U 

Bahu S amt Chandra Khan loi the petitionoi ai tt uod th it the object ot the 
ice used w is to piepne i median il pieparation to be used foi medicinal pui- 
poses tnd not to he consumed is i spu ituous liquoi 

The Deputy Lp<] il Rnucmbmnni (Mi Gordon Leith) foi the Clown —The 
objei t ot the piepaiation is nmnatenal the proresb lesoited to by the accused 
was the usual pioeesf, employed lot extiacting alcohol, and the result showed 
i lie piosence of i considerable quantit\ of alcohol A spmtuous liquor lias been 
uumf e'tmeel and tiiat is sufficient to make out an offence under section 53 
of *'it Ia<'SB Act 

* o m ml R \i k n No Wt of 13% agunst the ordei of Balm Rajoni N*th Cbit&erioe 
ifi'ty 'in, trite f ( c ilund if iti d thi 8th Ma) 1R% 
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ClM] The jadfgineiit of the High Couit (Macpherson and Banerjee JJ ) 
was as follows - 

The petitioner, who has been convicted b\ the Deputy Magisti ite of 
Goalundo under section 33 of the Excise \ct iBengil Vet VII of 1878) foi 
manufacturing a liquoi called sanjuani uoa without a license, and Ins hem 
sentenced to pay a fme of Rs 15 asks Uo to set aside the conviction md 
sentence on the giound that the act of the potitionoi does not constitute m\ 
offence undei section 33 of the Act 

The facts of the ctse aio thus set out In tin learned D put\ Ma„isliatc in 
the buef statement of leasons undei section 2b * luminal Pioccduic Lode 
“The moused wis found manuf ictumu, i kind ol liquoi which he calls wn/t 
vani Mira oi life leviving liquoi lie h is nr license tiotn the Colketoi (o 
manufacture ai^ liquoi The liquoi w is mideln fc intuitition of qm md 
diffoient spices The stiength of the liquoi is 3b digitt-. Ik low London pi oof 
Accused s net falls undei the jjumew ol siction rl ol ben^i! Vet \ If ol 1878 
Time is no doubt that lie w is m ikm r it loi medium! pm posts but the law 
makes no exception in his f ivoui The ucubed idnnts having m ide tho liquoi 
lie is a Lobnaj bv piofossion 

These being the fictsof the else llit question is wlicthei ui\ otfencc 
undei section 53 of the Excise Vet is established igunst the aci used 

Section 33 of the Excise Act provides th it vhoovei m inut ictuies oi 
sells an> excisable aiticle without a license shill be li ible to i hue not exceed 
ing Rs 500 toi even such inaoulictuu oi sile Now txcisihle aiticlo is 
defined in section f ol tho Vet md dis spuituous md femuntid liquois ind 
intoxicating diugs as defined b> the Ac b md pnituous liquoi lumented 
liquoi aud intoxic uiii^ diu n lie b\ tlu s ime section defined thus 

bpmtuous liquoi includes am snmtuous liquoi linpoited into Indu or 
inanufactui ed in Indu by mv pi cues of distill ition 

I umented liquoi mrludos m tit liqiu i < f ill kind-*,'»;/ lush oi lumnt 
ed, p«c/t«uMlilutid oi indih ted oi in\ otl u imn\u thri., liquoi wludi the 
local (jroxeinment in i\ lioni time to time detliit to he indudtd in this 
dehmtion 

[169] I ntuxu ituiL diUv,s lndi It r/irr/i I lutn / clitiu\ txtix pit} nation 
and admixture ol am ol tho alovt >i m\ oilni into^u ilm thug which iho 
local Government mix fiom Unit to turn detliit ti bt included in tin a 
definition 

bo tint (he onl\ dost upturn of t xcrsiblc u title undei whuh tho Ikjuoi in 
question ein posSiblx tome is # sj mtuons liqi oi 

II it conn s un It i ‘hit dtsuiptio th tnivutim is n n ht it not, it must 
he held to bo wiou n 

The teini spuituous liquoi is n l howeui dehnetl in rln Vet \\ tut 
is given as the definition ol tl t turn is duetlv speikni}, no definition at all 
It meiel\ says spirituous liquoi miluucs mv spuituous liqiiomuiported into 

~Forunlicuibul manuf it *[bie 51 —Whui vu mmulicturis i sills tin txustblc 

ture or sale of excisable irtich wiIliout a liunst hill bclullr to i fin not exceeding 
articles fivt handled iupt<s ft r tvtiv suth m mufacture or sile 

Nothing tout untd in the first tltusttf tin s tr ti ncrin uti till qipliLs to the tiruigt- 
ments undei which tir? is supplied < nc us d i ti 1 end i i to th lit tf tin or of un 
preparation of the ime when su}plud nr us d foi tin mm fictur” f gut n r in >1 isscs * 
or to the solo of am imported p litucu i fumented luju rs purelnsed h\ my person 
for his private Ube md c dispised rf iq on such pci«m quitMug i station cralterhis dtecast I 
tThw paragraph has leen suhhtitut 11\ Ben Act T of 1^3 s 10 for thntwo paragtaphe 
origin alb enacted 
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India or manufactured in India by any process of distillation.” So that it 
assumes that the term has a recognized meaning, though it does not say what 
that meaning is. Now whatever the exact meaning of the term may be, we do 
n<Jt think that it is intended to include a medicinal preparation merely because it 
is a liquid substance containing alcohol in its composition. Wo observe that the 
liquor in the present case was manufactured from f/ur or treacle mixed with other 
ingredients, as to the nature of which wo know nothing except this, that the 
prepara tion was made for medicinal purposes. The case would have been differ¬ 
ent if the accused had been found manufacturing alcohol or spirits separately 
for the purpose of being used in the preparation of a medicine. That, however, 
is not the case here. What lie is found to have manufactured by the processes 
of fermentation and distillation is not alcohol or spirit separately, but the 
compound substance, the medicine, at once. That act does not in our opinion 
come within the purview of section 53. 

The view we take receives support from the consideration that if it was 
an offence to manufacture this particular liquor, it would equally be an offence 
under section 53 to sell it; but wo do not think that on the facts found in this 
case a conviction for selling it without license could be maintained. 

The conviction and sentence in this case must therefore he set aside, and 
the fine if realised must he refunded. 

S. C. 13. Conviction sat aside. 


NOTES. 

[This decision was m (1912) 1*5 C.W.N., 7s5 . 15 I.(I., ‘J6l regarded as good law, even 
after the passing of the Bengal Excise \< t V of 


[160] AlTFJjLATH civil. 

The JSth Jaiit, Lv%\ 

Present: 

Mb. Justice Trevelyan and Mr. Justice Beverley. 

Soman Cope.Defendant 

versus 

Iiaghuhir Ojha and others.Plaintiffs." 

Limitation Art (XV of 1 S', i), Schedule II, Ailiclr •i'J~ JJamjal Tenant'!/ Act 
(Vlll of lHH5), serhuas '-d>, danse (a) and 15a- Suit for ejectment and 

removal of trees—Limitation Act (A 'V of Schedule II, Article. Cit). 

Article 32* of Schedule U of tlu* LiiniUlkm Act (XV of 1877) applies to a suit brought 
under clause (a) of section 25 mid Miction loo of the Bengal Tenancy Act (Vlll of 1885) for the 

* Appeal from Appellate Decree No. 2080 of 18514, against the decree of Babu 
Jagaddurhtbb Mozumdav. Subordinate Judge of Tirhoot. dated the 10th of September 1894, 
reversing the decree of B;lIju Behan Lai Mullick, Munsif of Sitamarhi, dated the 2nd of 
Mareh 1894. 

T [Art. 32 :— 

Description of suit. j ], notation j l imo trom which period begins to run. 


Agiinst one wh'*, having a right Two > car., When the perversion first becomes 

to u«e propt rty !■ r spi citic purposes, 1 jknowu to the. person injured thereby,] 

perverts it to othi r purposes. 
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ejectment of a tenant and removal of tree* planted by him on land leased out for agricultural 
. purposes. Article 120 does not apply to such a case. 

Kedamath Nag v. Kheltw Paul SrUirutm (T.L.R., 6 Cal.. 31) and Guneah Dans v. 
Oandour Koormi (I.L.R., 9 Cal., 147) distinguished. 

This suit was brought on the loth July 1893. It was alleged in the plaint that 
15 cottahs of bhit land wore leased out to thu defendant lor agricultural 
purposes, hut that the defendant in Kavlic, 1298 F. S. (October and November 
1890), planted bamboos and mango trees upon 10 cottahs of the land without 
the plaintiffs’ peimission ; that the land was thereby rendeied unfit for the 
purpose for which it was let, and the plaintiffs sorved a notice of ejectment 
as prescribed by section 155 of the Bengal Tenancy Act (VIII of 1885). Tim 
defendant having failed to remove the bamboos and mango trees as required 
by the notice, the plaintiffs in this action prayed for an order for removal of 
the trees and for ejectment of the defendant. 

The defendant .pleaded limitation, and tlm Munsif held that the suit was 
barred under article 32, schedule II of the Limitation Act (XV of 1877). On 
appeal, the Subordinate Judge hold that the suit was governed by article 120 
of the said schedule, and that the suit was not barred hy limitation. 

The defendant appealed to the High Court. 

[161] Bahu Lakshmi Narayan Singh for the appellant contended that section 
25 of the Tenancy Act referred only to acts injurious to the tenure, and not to 
improvements thereof as in the present cjj.se, and thero was really no ground 
for ejectment. But even if Urn ground mentioned in clause (a) of that section 
was made out, the present case would come under article 32 and not under 
article 120 of schedule II ol the Limitation Act. Tim Subordinate Judge refers 
to the case of ( riinesh Dam, v. (fondour Konniu (I.L.K., 9 Cal., 117), which 
followed an earlier ruling, KcJonwth Nag v. Khcttiir Paul Snlinituo (I.L.R., 
6 Cal., 34). No reasons are given in the judgments in those cases, and the 
Allahabad High Court in Gangadhar v. 'Xaliurinm (I.L.R., 8 All., 446) dis¬ 
sented from the earlier of them. Those cases moreover wore not decisions on 
the Bengal Tenancy Act, and were somewhat different in their scope. The 
distinction between the two articles (32 and 3 20) is pointed out in Musharuf 
Ali v. Iftkhai TIomni ll.L.R., 10- All., 031). 

Babu Saratla Charait Mitra for the respondents. The suit is under section 
25 of the Tenancy Act, and the question is not ono of cmivasnm or per version, 
but simply whether there was unlitness for tlm purpose of the tenancy. Hucli 
a ease was not contemplated hy article 32. That article is applicable to suits 
for compensation and not to suits for ejectment, which is a sjiocial remedy 
provided for in tlm Tenancy Act. Of tlio cases cited one was a case in which 
the claim was based on custom, ami the other was a case of compensation 
under a special contract,. Reading sections 23, 25 and 155 of the Bengal 
Tenancy Act together, there seems to be a wholly different remedy prescribed 
in cases under the Tenancy Act. All the cases cited, however, are in favour 
of the contention that article 32 is inapplicable to the present, case. 

Babu Lakshmi Narayan Singh in reply. 

The judgment of the High Court (Trevelyan and Beverely, JJ.) was 
as follows:— 

This suit was brought to evict, a tenant on tlm ground of his having used 
the land in a manner which rendered it unfit for the purposes ol the tenancy. 
The laud was admittedly lot for agricultural purposes, but the touant turned 
it into an orchard. 

[166] The lower Appellate Court has held that the land has been rendered 
unfit for the purposes of the tenancy, and even if we were inclined to do so, 
we are unable to interfere with this finding in second appeal. 
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‘ The only question of law in the appeal is whether the suit was barred by 
limitation. The Munsif held that it was barred by article 32 of the 2nd 
schedule of the Limitation Act. The Subordinate Judge has held that it was 
not barred, and that article 120 applied. 

It is argued before us that article 32 applies, and we think that it does apply. 
There can bto no doubt but that this case is within the letter of that article, 
and there is nothing in the article to limit it to a suit for compensation. The 
article is independent of the nature of the remedy, and apparently applies 
equally to all classes of suits brought upon the cause of action referred to in 
the article. We think that this suit is clearly of the kind which the article 
is intended to provide for. It asks for removal of the trees on the land and 
for ejectment. 

We notice that the Legislature in enacting the Bengal Tenancy Act 
provided one year’s limitation for u suit to eject a raiyat on account of a breach 
of condition in respect of which there is a contract expressly providing that 
ejectment shall be the penalty of such breach : that is to say, for a suit under 
clause (b) of section 25 of the Act They omitted to provide in that Act any 
limitation for a suit under clause (a) of that section, and they may possibly 
have considered that the general law which provides two years’ limitation 
sufficiently dealt with that ease. If it were otherwise, there would be an 
extraordinary difference between the periods provided in the one case for a suit 
where there is a written contract, and in the other for a suit of a similar nature 
where there is no writfcon contract. Moreover, apart from the words of tho 
section, it is obvious that in a case of this kind one would expect to find the 
Legislature fixiug a comparatively short period of limitation, as great hardships 
might'be done to a tenant if his landlord were to stand by and take no steps 
until close upon the expiration of a long period of limitation. 

We have been to some extent pressed by two decisions by Division 
Benches of this Court. Tho first is the decision in the [183] case of 
Kedarnalh Nay v. KkMiir Paul S> Hi rut.no (1 L. Ii., tj Cal. 34), and the second 
that of Gunrsh Dans v. Uonduar Kootnui (1. L. K , 9 Cal., 147). In neither of 
those cases is any reason given for the conclusion at which the Court arrived 
that article 32 was inapplicable. Moreover those eases are not cases under 
the Bengal Tenancy Act, or cases exactly of the class to which the present case 
belongs. If we found that they wore identical with the present case, we should 
have been bound to refer the matter to a Bull Bench, but we think it unneces¬ 
sary to do so here. This suit was brought under section 25, clause (a) and 
section 155 of the Bengal Tenancy Act, and the question is whether a suit of 
that kind comeR within article 32 of the Limitation Act. That question has 
never yet, as far as we know, been decided. We think that it does come under 
article 32. 

In the result we set aside the decision of the Subordinate Judge and restore 
that of the Munsif. The appellants are entitled to their costs in this Court 
and in the lower Appellate Court. 

S. C. C. Appeal allowed. 


NOTES. 

t A;, regards Limitation this was approved in (1899) ‘26 Cal.. 50*1 F.B. and distinguished 
in V 1908> 4 M.L.T.. 278 : 18 M.L.J.. 60‘2,] 
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DEWA'N BOY V. SUNDAR TEWARY &c. [ 1.896.] 

124 Cal. 163 ] 

The I8th August, 1890. 

Present: 

Mr. Justice Trevelyan and Mr. Justice Beverley. 

Dewan Roy.Plaintiff 

versus 

Sundar Tewary and others.Defendants.'' 

Second Appeal—Civil Procedure Code (l88‘d), section 680— Suit for money 
paid and damages incurred by distraint of crops - Provincial Small, Cause 
Court Act UX of 1887), Schedule II, Article. 85, clause ( j). 

A suit to recover money pa id to redeem crops which li.iri been distrained by tli<> defendants 
for rents due from persons other then the pl.iiy tiffs, and also for damages sustained on 
account of the distraint, is, so far as the claim relates to damages, a suit coming under 
clause lj), art. 3ft of the Provincial Small Cause Court Act (IN of 1837), and is therefore not 
entirely a suit of the nature of a Small Cause Court suit. 

Section 58G t of the Civil Procedure Code (188*2) does not bar a second appeal in such 
a suit. • 

The facts of the case, so far as they are necessary for the [164] purposes 
of this report, were as follows : One Sundar Tewary made an application under 
section 122 of the Bengal Tenancy Act for the purpose of distraining certain 
crops, alleging that they were grown by his tenants Katik and Nabob Roy, 
Dewan Roy and others made an application under section 137 of the Bengal 
Tenancy Act to have the distrained crops feleased, on the ground that they, 
and not the alleged tenants, were the owners of the distrained property ; they 
deposited the amount of arrears duo and the distraint was withdrawn: they 
then instituted this suit for recovery of the money so paid and for compensa¬ 
tion. The first Court decreed the, suit, ovdering a refund of the money deposited, 
but allowed no damages other than interest The defendants appealed to 
fche District Judge, who dismissed the suit. The plaintiffs preferred this 
special appeal to the High Court. The amount claimed in the suit was less 
than five hundred rupees. 

Babu Mohini Mahuu Roy and Dr. -L mtosh Maokerjec for the Appellant. 

Dr. Rashbehari Chose, and Babu Satis Chandra Chose, for the Respondents. 

Dr. Rashbehari Chose for the respondents took a preliminary objection 
that under section 586 of the Civil Procedure Godo no second appeal lay to 
the High Court. [.Trevelyan, J.—The suit is not cognisable in the Court of 
Small Causes under art. 35, clause (./'). of fcho second schedule of Act IX of 
1887.] The words “ illegal, improper or excessive distress ” used in that clause 
do not cover fche present case; “ illegal distress " is used in the same sense as 
in the English law. See Wood fall on Landlord and Tenant, Chapter XII, 

* Appeal from Appellate Decree No. 103 of lHUft, against the decree of (J. G. Day, Esq., 
District Judge of Sbahabad, dated the 17th of December 1894, reversing the decree of Babu 
Tarft Podo Chatterjee, Munsif of Arrah, dated the 30th of June 1894. 

t £ Sec. 58G -No second appeal shall lie in any suit of the nature cognizable in Courts 
.of Small Causes, when the amount or value of the subject- 
No second appeal m ma tter of the original suit does not exceed five hundred 
certain suits, rupees.] 


Ill 





i.L ft. 24 Cal. 168 DEWAN ROY V, SUNDAE TEWARY &C. [1896] 


section 2, sub-sec. (c) 13th Edition, pages 522—524. . The present action is 
clearly one for recovery of money wrongfully received, and is within the 
cognizance of the Small Cause Court. 

Babu Mohini Mohun Boy for the Appellant.—The present action is not 
one solely for-the recovery of money wrongfully received but also for compen¬ 
sation ; it is in fact a suit under soction 140 of the Bengal Tenancy Act. 
Sections 121 and 122 show that il distress is had against the goods of 
one who is not a tenant, such distress is illegal, and its legality may be 
questioned under section 136, clause 4. The word “illegal” in art, 35, 
[165] clause O'), of the Small Cause Courts Act clearly refers to section 136, 
clause 4 of the Bengal Tenancy Act. Section 586 of the Civil Procedure Code 
therefore does not apply. 

Dr. Bashbehari Ghosc replied. 

The case was then argued on tho merits. There were fifteen other appeals, 
Nos. 171 to 185 of 1895, which were tried together with tins appeal, the same 
judgment governing all the cases. 

The judgment of the High Court (Trevelyan and Beverley, JJ.) was as 
follows:— 

These are appeals from decrees passed in a series of suits hrought by 
different plaintiffs against the same defendants. The suits were all tried 
together in the first Couit, and the appeals wero tried togethor in the Lower 
Appellate Court. 

The plaintiffs claimed to recover money paid by them to get hack their 
crops which had been distrained by the defendants for rents alleged to be due 
by persons other than the plaintiffs. The plaintiffs also claimed damages on 
account of the distraint. 

It has been contended before us that no second appeal lies, as the suits 
are of a nature cognizable by Courts of Small Causes, and the value of the 
subject-matter of the suits does not in any case exceed Rs. 500. There can he 
no doubt, we think, that so far as the suits were for the purpose of recovering 
the monies which tho plaintiffs paid under decrees, the suits wero cognizable by 
a Court of Small Causes. 

Article 35 (?) of the second schedulo of Act IX of 1887 is intended, in our 
opinion, to apply only to suits for damages for illegal, improper, or excessive 
distress, and not to apply to those suits so far as they seek to recover back the 
money paid. 

A suit for money paid to redeem a distress is not on a different footing 
from a suit for other monoy which can he recovered as being paid under dis¬ 
tress of person or of goods or by abuse of legal process. It is on the same 
footing as any other su’ts where the defendant has received money, which 
in justice and equity belongs to the plaintiff, and there is nothing to exclude 
the jurisdiction of the Small Cause Court with regard to it. The claim to 
damages is, however, on a different footing. The learned Vakil for the 
respondents contends that it does not corrio [166] under article 35 (?) because 
there was no relationship of landlord and tenant between the plaintiffs and 
defendants, and that the suit is really a suit for damages for trespass of pro¬ 
perty. We are unable to agree with that contention. The article, we think, 
applies generally to acts done under colour of distress. The relationship 
between the parties-, whether it was in question or not, could not alter the 
jurisdiction of the Court. The suit as constituted was therefore not entirely 
of tho nature of a Small Cause Court suit. In the first Court the claim to 
damages was disallowed. The claim was one of substance and not inserted 
for the purpose' of giving the Court jurisdiction. In our opinion a second 
appeal lies. 
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We think, however, that the findings oi fact by the lower Appellate 
Court pieclude the plaintiffs’ success in the appeals. Before the plaintiffs cap 
succeed they must show that the crops distrained upon, or at any rate a 
portion of such props, belong to them. We read the finding of the Lower 
Appellate Court to be that the plaintiffs have not made out their case. 
The Judge says : “ Thero is nothing in the evidence as to title which renders 

it improbable that the disputed crops should have been sown by the defendants.” 
He points out that the witnesses could answer no questions as to details, arid 
that the plaintiffs could have given definite evidence about their own fields 
separately if those fields really were sown by them, hut they have chosen not 
to take that course. Ho says the plaintiffs have chosen to rest their eases “ on 
general assertions of possession to the whole disputed land, and as those 
assertions are in all probability false as regards part, and not certainly 
true as regards any other part of the area in dispute, I see no alternative but 
to reject their claims for compensation.” 

It may be that the trial of the suits together was the cause of the plaintiffs 
giving their evidence in this way, but we must take the evidence as it hire been 
given. The finding of the lower Appellate Court compels us to dismiss 
these appeals with costs. 

S. C. C. - Appeals dismissed. 

NOTES. 

[ Sec also (1897) '21 Mad , ‘2:?9 ; (1908) 4 N.L.li , 49. ] 


[167] CRIM1NA L KE KERENCE. 

The. 30th October, lk’.Hi. 

Present: 

Mr. Justice Chose and Mr. Justice Gordon. 

In the Matter of Ananda Chunder Singh.Accused 

icrsus 

Basu Mudh.Complainant. 1 ' 


Magistrate., Jurisdiction of -Disqualification of Magistiatc to tn / case-— 
Criminal Vroccdnrc (■ode (Act X oI 1HS-IJ, ss. 30- J , 010. 005 — 

Summons cn.se.. 

Where a Magistrate before whom a complain! was made held an enquiry under section 
202t of the Criminal Procedure Code for the purp ■-,<> of ascertaining uho truth or falsehood of 
the complaint before issuing process, and, afier holding sm-h enquiry, summoned the 

•Criminal Reference No. 2f,B <if 18% made bv Mr. K. M. Pargiler, Esq., Sessions Judge 
of Cuttack, dated 10th November 18%. 

11 Sec. ‘202 If the Chief Pn sideney Magistrate, or any other Presidency Magistrate 

whom the bocal <1 ivernmeiit may from time to tune authorise 
Postponement of issue jn this behalf, or any Magistrate, of the lirst or second class, 
of process. w . ps ri ,:t(ton to distrust the t.iuth of a complaint of an offence of 

which he is authorized to take o giuzaiice, lie may, when the complainant has been examined, 
record his reasons for distrusting the truth of the, complaint, and may then postpone the 
issue of process for compelling the attendance of the person complained against, and either 
inquire into the. case, himself or direct a previous local investigation to he made by any officer 
subordinate to such Magistrate, or by a. Police- fiicer, or bv such other person, not being a 
Magistrate or Police-officer, as ho thinks fu, for the purpose of ascertaining the truth or 

falsehood of the complaint. . 

If such investigation is made by some person not heinga Magistrate or a Police-office 
shall exercise all the powers conferred by this Code on nn officer in charge of a Police-stf* 
except that be shall not have power to arrest without warrant. 

This section applies to the Police in the towns of Calcutta and Bombay.] 
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, \ 
accused, examined witnesses on both sides, and, after a short adjournment, ereminad a 
witness called by himself, and found the accused guilty under section 341 of the Penal Code. 

Held, that there is nothing in the Criminal Procedure Code which disqualifies a Magis- 
trate who holds a preliminary enquiry under section 202, from trying the case himself, and 
that the provisions of section 55fi * have no application, inasmuch as the Magistrate had not 
initiated or directed the proceedings against the accused person, nor taken an active part in 
the arrest or collection of evidence against such person. 

Held , also, that the Magistrate was strictly within his rights under section 540 t of the 
Criminal Procedure Code in receiving fresh ovidonee after evidence on both sides had been 
taken and the case adjourned for judgment, inasmuch as the case was still a pending case 
when such evidence was taken. 


This was a reference to the High Court under section 438 of the Criminal 
Procedure Code. 

The facts appear from the following letter of reference 

“ The applicant, who is a Police constable, has been convicted by Mr. J. N. Gupta, 
Officiating Joint Magistrate of Kliurdah, of having wrongfully confiued two boys in the 
Police station under section 341, Indian Penal Code. The intention alleged was" to have 
unnatural intercourse with the hoy*, but this was disbelieved, and the intention found by 
the Magistrate appears to be zulm. 

“ The trial appears to have been vitiated by several faults. In the first place the Magistrate 
hold a preliminary enquiry into the truth of the complaint and examined witnesses, and 
afterwards tried the ease himself, instead of making it over to another Magistrate for trial. 
Several rulings have been cited, and it seems the principle of the rulings in Girtsh Chunder 
1168] Ghose v. Queen-Empress (I. L. II., 20 Cal., 857) and Sudhama Uvadhya v. Queen - 
Empress (I. L. R., 23 Cal., 328) apply to this case. 

" In the next place the Magistr.i tc after examining the witnesses for the defence on 17th 
August adjourned the case to the next day for judgment; but on that day he examined a 
witness, Bhabani Behara, father of ono of the two boys who wero the subjects of the offence 
and then delivered judgment. This man i.s called a witness cited by the Court, bnt ho ought 
to have been a witness for the prosecution, because ho professed to have witnessed the 
occurrence, and his testimony is as important as that of any other person. 1 may also note 
Vxwe that the complainant Bara, was recalled and further exavtuned, but it does not appear 
on what day, as no date is given. 


“ The Magistrate has submitted an explanation. After holding a preliminary enquiry 
and coming to a conclusion adverse to the accused, he undertook the trial himself, and after 
takiug all the evidonce on both sides and adjourning the case for judgment, as if the evidence 
was closed, he suddenly supplemented the evidence by calling a witness, who is really one 
of the most important prosecution witnesses, and then delivered judgment. It cannot be 
said on these facts that the accused has had an impartial trial, ami on this ground alone the 
trial should in my opinion be set aside.” 

No one appeared for the parties on the reference. 


* [ Sec. 555 No Judge or Magistrate shall, except with the permission of the Court to 
Case in which Judge or wh,c ? an Hes from his Court, try or commit for trial any 

Magistrate is personally )sa f“ rty ’ or Penally interested, and 

interested n J “ dgc or Magistrate Bhall hear an appeal from any judgment 

interested or or{ j er p asS0( j or raa d e by himself, * ni 

Explanation. — A Judge or Magistrate shall not be deemed to bo a party or personally 
interested, within the meaning of this section, to or in any case, merely because feTis 1 
Municipal Commissioner.] 

t [ Sec. 540:—Any Court may, at any stage of any inquiry, trial or other proceeding under 
this Code, summon any person as a witness, or examine anv 
person m attendance, though not summoned as a witness or 
, u . ^ ecaI ! au< * ^-examine any person already examined; and’the 

v . Court shall summon and examine or recall and re-examine anv 

person if bis evidence appears to it essential to the just decision of the case.] * 


' Power to summon mate 
rial witness, or examine 
person present. 

such 
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The judgment of the High Court (Ghose and Gordon, JJ.) was as 
follows:— 

We are unable to agree with the Sessions Judge in the views he has 
expressed. The ©ffence, with which the accused was charged, was one which 
fell under section 341 or 342 of the Penal Code. It was a summons case ; and 
the Joint Magistrate, before whom the complaint was made, held, u'nder section 
202 of the Criminal Procedure Code, an enquiry for the purpose of ascertaining 
the truth or falsehood of the complaint before issuing process against the 
accused. After holding such enquiry, he summoned the accused, and then 
after examining such witnesses as either party adduced, and a witness called 
by himself, found the accused guilty under section 341 of the Penal Code. 
We do not think that there is anything in the Code of Criminal Procedure 
which disqualifies a Magistrate, who holds a preliminary enquiry under 
section 202 of the Criminal Procedure Code from trying the ease himself; 
and the provisions of section 555 have, we think, no application to the 
circumstances of this case. The two cases quoted by the Sessions Judge, 
Girish Qhunder Ghose v. Queen-Empress (I. L. R., 20 Cal., 857) and 
£169] Sudhnma Upadhya v. Quern-Empress (f. L. R., 23 Cal., 328) proceed 
upon the principle that when a .Magistrate initiates or directs the proceedings 
against an accused person and takes an aetivo part in the arrest of or collection 
of evidence against such person, he is disqualified by reason of the provisions 
of section 555 of the Criminal Procedure Code from trying the case himself, 
and that a disqualifying interest as contemplated by that section may result 
from a purely official eounection with the initiation of criminal proceedings. 
In the present case that principle is not applicable. Here, the complaint was 
in the ordinary course made before the Sub-Divisional Officer ; he held an 
enquiry as authorized by section 202 of the Code, and eventually, upon the 
evidence recorded in the presence of the accused, found him guilty. There is 
nothing to indicate that he initiated or directed the proceedings or took any 
personal intorost in the matter of the complaint instituted before him, and we 
do not think that he was disqualified in any way from trying the case. 

It was perhaps irregular on the part of Mr. Gupta, the Joint Magistrate, 
in calling for and examining a witness after the evidence on both sides 
had been taken and the case adjourned for judgment ; but it does not appear 
to us that the accused was in any way prejudiced by the action of the Magis¬ 
trate, and indeed it may well be said that he (the Magistrate) was strictly 
within his rights under section 540 of the Code, for tho case was still a ponding 
case, when the fresh evidence was taken. 

Upon these grounds we decline to interfere in this matter. 

C. E. G. 


NOTES. 

[ See also 4 C.W.N., 604 ; 8 Bom. L.R., 947 ; :i6 All., 450 and the explanation to See. 
566 Cr. P.C., 1898,J 
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24Cal.l70 GOPINATH CHAKRAVARTI Ac. V, 

[24 Cal. 168] 

APPELLATE CIVIL. 

The 4th December, 1896. * 

Present: 

Mr. Justice Banerjee and Mr. Justice Baupini. 

Gopinath Chakravarti and others . Plaintiffs 

versus 

Umakanta Das Boy and othors.Defendants." 

Bengal Tenancy Act {VIIf of 1886), sections 66, clause ( 4), 187, clause (3) and 
188—Joint landlords— Authorised Agent—Receipt given by Agent — 
Presumption under section 66 clause (4) of Ac VI11 of 1866. 

[170] In a case where there are several joint landlords it is necessary for the Court, 
before giving effect to the presumption under section 5G, clause (4) of the Bengal Tenancy 
Act, to find affirmatively that the agerft was authorised by them all either verbally or 
in writing. 

THE plaintiffs sued the defendants for the dur-ijara rents of the years 1297 
1298 and 1299. The plaintiffs alleged that certain lands were held in dur- 
ijara under them by the first defendant, and the father of the other two 
defendants who wore minors. The defendants pleaded payment, and produced 
a receipt dated 3 4tb Falgun ai d signed 1 y the plaintiff Gopinath Chakravarti. 
Gopinath alleged that this nceipt was granted for payments made on account 
of collections of 1295 and 129(5, during which years the defendants or their 
predecessors in interest acted as collection agents for the plaintiffs. Ihc Court 
of first instance found that the receipt was one for rent paid by the ditr-i/ara- 
dars , and that the receipt, "being informal and not containing the particulars 
required to be specified by section 50, Bengal Tenancy Act, is presumably an 
acquittance in full for all demands nl the plaintiffs up to the 14th Ealgun 1299. 

The plaintiffs appealed lo the Officiating Judge of Mymensingh who 
dismissed the appoal, and whose judgment contained the following passage : 

" It is urged before me that the rent leceiptis invalid, as it was not signed by 
all the landlords, and as Gopinath was not an agent to sign receiptsfort.be 
other landlords. Such an authority need not be in writing, and there is 
nothing to show that ho was not. vc> h illy authorized ; at any rate, his conduct 
might well have led defendants to believe him to he so authorised.” 

Babu Onsh Gliunder Chowdhry for tlio Appellants. 

Mr. Abdul Mai id for the Respondents. 

The judgment of the Court (Banerjee and Rampini, JJ.) was as 

follows:— 

The only question raised in thisnppe.nl, which arises out of a suit, for 
arrears of rent, is whether the lower Appellate Court was right in giving effect 
to the statutory presumption under section 56, clause 4, of the Bengal Tenancy 
Act, in favour of the defendants, respondents. The learned Vakil for the 
appellants contends that the lower Appellate Court was wrong in giving 
[171] effect io that presumption for two reasons : first ‘ because the receipt 

* Appeal from Appellate Deereu No. 1451 of 18145, ugliest tlio decree of E. Geaki, Esq 
Dio'rict Judge of Mymciisiugh, dated the 9th of May 1895, affirming the decree of Babij 
Krishna t.niindra Chatterjec, Subordinate Judge of that District, dated the 27th of August 



116 





l.L.R, 24 Cal. 172 


IJMAKANTA DAS ROY &c, [1896] 

(Bx. A), which is made the basis of the presumption, was not signed by all the 
landlords, and the party by whom it was signed was not authorised in writing 
to sign it on behalf of all the landlords; and, secondly, because, even if verbal 
authority was sufficient, the lower Appellate Court has not affirmatively round 
that Gopinath was verbally authorised to sign the receipt for all the landlords. 

We are of opinion that the first ground upon which the learned Vakil for 
the appellant bases his contention is not tenable. The case comes under 
section 188, which does not require an agent to be authorised in writing to act 
on behalf of all the landlords. AH that that section requires is that the agent 
should be authorized, and such authoriLv mav be given, in our opinion, verbally 
or in writing. It is true that sub-section (3) of section 187 enacts that “every 
document required by this Act to be signed or certified by a landlord, excopt 
an instrument appointing or authorising an agent, may he signed or certified 
by an agent of the landlord authorised in writing in that behalf; ” hut the 
case in our opinion comes more properly under section 188, as this is a case 
of several joint landlords and the receipt is signed by one of them. 

The second ground urged on behalf of the appellants is, however, in our 
opinion, entitled to succeed. The receipt (Ex. A), before it can form the basis 
of any presumption under clause (4j, section 56, must be shown to he a receipt 
granted by or on behalf of all the landlords; in other words, in a case like 
this, where there are several joint landlords, it must he shown that the person 
by whom the receipt was signed was authorised by them all, either verbally or 
in writing. Upon this question of authority, all that the learned Judge says 
is this : “ Such an authority need not ho in writing, and there is nothing to 
show that he was not verbally authorised ; at any rate, his conduct might well 
have led defendants to believe him to lie so authorised.” We do not think 
that that is sufficient. It is not enough to say that it is not shown that Gobi- 
nath was not verbally authorized, or that the defendants had reason to 
believe that he was so authorised. lL was necessary for t he Court below, 
before giving effect to the presumption under section 56, affirmatively to find 
that Gohinath was verbally authorised ; and as if has hot. [172] come to any 
such finding, wo must hold that it wis wrong in giving effect to the presump¬ 
tion in question. The leiruel Counsel for the respondents contended that, 
though there might not have boon sufficient ground for raising the statutory 
presumption, there was here a presumption of fact raised hv the lower Appel¬ 
late Court, upon the finding arrived at-by it, that the amount that was due 
from the defendants had been paid off. Mo doubt, if there had been any such 
finding, or if the lower Appellate Coui t had said that upon the whole of the 
evidence adduced in the case k drew the inference as an inference of inefc, that 
all that was due from the defendants had been paid off, that would have been 
a perfectly correct decision. Hilt though the learned Judge below does refer 
to the evidence upui certain points, the presumption upon which ho relies is 
not any presumption of fact, but clearly the presumption of law under section 56. 

The case must, therefore, go back to the lower Appellate Court, in order 
that it may determine the two following points ; The first is, whether Gopinath 
was verbally authorised to sign the receipt (Ex. A) for all the landlords. If 
this question is answered in the affirmative, the decree will he in favour of the 
defendants, as it has boon made by the lower Appellate Court. If, on the 
other hand, this question is answered in the negative, then the lower Appellate 
Court will have to determine the second of the two points for which we 
remand the case, tns., whether upon the evidence on the record, and hearing in 
mind that the burden of proof upon this question of payment is on the 
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:$^endaafss, any presumption of fact arises in favour of their defence that all 
that was due from them had been paid off. With these directions we send the 
case back to the lower Appellate Court for final disposal. The costs will abide 
the result. 

F. K. I) Appeal allowed and case remanded. 


[173] Tke.Tth December, 1896, 

Present: 

Mr. Justice Beverley and Mr. Justice Ameer Ali. 

Kewal Kislian Singh.Judgment-debtor 

versus 

Sookhai i.Decree-holder.* 

Court Fees Act (VII of 1870), section 11—Suit for possession and mesne profits 
—Code of Civil Procedure (Act. XIV of 1882/, section 212—Assessment 
of mesne profits—Dismissal of suit—Application for execution. 

Where, upon the application of the dceree-hokler, the Court executing the decree has 
assessed the amount of mesne profits, but the necessary Court fees have not been deposited 
within the time fixed by the Court as provided by section lit of the Court Foes Act (VII of 
1870), the suit, that is, the claim iu respect of those mesne profits, must be dismissed ; after 
such dismissal, no application for execution of the decree for the mesne profits can be 
entertained, as no such decree is in existence. 

The word “ suit "in the last part of para. 1 of section 11 of the Court Fees Act does not 
mean the entire suit; it means the claim in re. pr-ct of the mesne profits. 

The facts of the case, so far as they are necessary for the purposes of this 
report, are fully set out in the judgment of the £Iigh Court. 

* Appeal from Appellate 0 Jer No. 101 of 1890, against the order of 3. Tweedie. Esq., 
District Judge of Patna, dated the 4th of December 1895, affirming the order of Babu Gobind 
Chander Basack, Munsif of Patna, dated the 9th of September 1895. 

t [ Sec. 11In suits for mesne profits or for immoveable property and mesne profits, or 
„ , . .. . for an account, if the profits or amount decreed are or is in excess 

t rocedure in suits or 0 f the profits claimed or the amount at which the plaintiff valued 
mesne profits or account tbe re]ief sollgh( . the decri , c sba]1 not be executed until the 

when amount decreed d jff on > n ce between the fee actually paid and the fee which would 
exceeds amount claimed. haye be ,, n r}iyable bad the auit comprised tbe whole of the 

profits or amount so decreed shall have been paid to the proper officer. 

Where the amount of mesne profits is left to be ascertained in tbe course of the exe¬ 
cution of the decree, if the profits so ascertained exceed the profits claimed, tbe further 
execution of thc decree shall be stayed until tbe difference between the fee actually paid and 
thc fee wh^ch would have been payable had the suit comprised the whole of tbe profits so 
ascertained is paid. Tf thc additional fee is not paid within such time as the Court shall 
fix, thc suit Hhall be dismissed.] 
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* 

Dr. Asutosh Mookerjee for the Appellant. 

Babu Karma Sindhu Mookerjee for the Respondent. 

Dr. Asutosh Mookerjee. —An application for the assessment of mesne profits 
is not an application for the execution of the decree, but an application in the 
original suit for the purposes of obtaining a final decree ; see Puran Chaud v. 
Boy Badha Kishen (I. L. R., 19 Cal., 132). If, after assessment of mesne 
profits, the Court fees are not paid, the suit, so far as it relates to mesne 
profits, must he dismissed under section 11, para. 2 of the Court Fees Act. 
Aftersuob dismissal, no fresh application for execution can be entertained, as 
there is no decree in existence capable of execution ; the decree-holder is not 
entitled to apply for leave to put in additional Court fees, as after such dismissal 
there is no pending suit before the [174] Court. The decree-holder’s remedy is 
either by an application for review of the order of dismissal under section 623 of 
the Civil Procedure Code, or by a ftesh suit for mesne profits under 
section 56 of the Civil Procedure Code, subject to the law of limitation. The 
observations of Emus, C.J., in Balkarnn v. Gubmd [1. L. R., 12 All., 129, 
(148)] support this contention. 

Babu Kanina Sindhu Mookerjee for the* respondent.—The word “ suit " in 
the last clause of para. 2, section 11 of the Court Pees Act means the execution 
proceeding, that is, the application for the assessment of mesne profits. Sec¬ 
tions 9 and 10 show that this is the meaning. If so, one such application 
being rejected, there is no bar to a fresh application. The word “ suit ” in 
section 11 cannot possibly mean the whole suit. 

Dr. Asutosh Mookerjee. replied. 

The judgment of the High Court (Bkveuley and AMEER Ali, JJ.) was 
delivered by 

Beverley, J. —This second appeal is on behalf of the judgment-debtor, and 
it raises an important question as to the construction of section 11 of the Court 
Fees Act. The respondent had obtained a decree for possession of immoveable 
property with mesne profits, which were to he assessed in the course of 
executing the decree. In March 1893 the decree-holder presented an application 
to execute the decree as to the possession of the property and to ascertain the 
mesne profits. The application for execution as regards possession was 
separately registered, and, as wo understand, that portion of the decree has been 
executed and possession has been delivered to the decree-holders. On the 22nd 
March 1895, a further application as regards the mesne profits appears to have 
been filed, and on the 27th of the same month the mesne profits were assessed 
at a certain sum, and an order was made upon the decree-holder to deposit 
the necessary Court fees undeasection 11 of the Court Fees z\ct on the following 
day. On that day, namely, the 28th of March 1895, the decree-holder having 
taken no steps, the case was dismissed. Then, on the 17t,h August, afresh 
application was made by the decree-holder to execute the dooee in respect of 
the mesne profits which had been ascertained [175] in the previous March, 
and on the 27th August the judgment-debtor objected that the suit having 
been dismissed there was no decree in existence of which the applicant 
could take out execution. On the 9th September the Munsif held that all 
that was done on the 28th March 1895 was to strike off the application for 
executing the decree in respect of mesne profits, and he accordingly allowed 
the execution to proceed, and this order has been upheld in appeal. 

Now, section 11 of the Court Fees Act provides that in suits for immove¬ 
able property and mesne profits, if the profits decreed are in excess of the pro¬ 
fits claimed, the decree shall not be executed until the difference between the 
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paid and the fee whieh would have been payable had the suit com? 
of the profits so* decreed shall have been paid to the proper 
'HVip'ffioer, and the second clause, which is the important olause in this case, is as 
follows.; “ Where the amount of mesne profits is left to be ascertained in the 
bourse of the execution of the decree, if the profits so ascertained exceed the pro- 
fits claimed,* the further execution of the decree shall be stayed until the differ¬ 
ence between the fee actually paid and the fee which would have been pay¬ 
able had the suit comprised the whole of the profits so ascertained is paid. If 
the additional fee is not paid within such time as the Court shall fix, the suit 
shall be dismissed." The question before us is as to what meaning is to be 
attached to the words “ the suit shall be dismissed.” It seems clear that these 
words are intended to have a different signification from the words used in the 
former part of the section to the effect that the further execution of the decree 
shall be stayed until the difference between the fee actually paid and the fee 
which would have been payable is paid. But it is contended on the other Hide 
that in asinuch as the suit hud been already decreed, certainly so far as the 
possession of the property is concerned, and it may fairly be argued also as 
regards mesne profits, it cannot have been intended that the words the suit 
shall be dismissed " should mean that the entire suit shall be dismissed ; and it 
is argued that the nr..per meaning lo be put on these words is merely that the 
application for execution shall be dismissed, leaving it open to the decree-holder 
to make a fresh application. We. are of opini-m that Uwt is not the correct eon- 
[176] struetion, having regird to •the wording of the. previous section, section 
10 of the Act. According to that sect ion, when an insufficient Court fee has 
been paid upon a plaint, the I'omt shall require the plaintiff to pay so much 
additional fee as would have been payable, and the suit shall be stayed until 
the additional fee is paid. '* if the addi'imril fee i~> not paid within such time 
as the Court shall fix, the suit, >i>all lie dismissed,” and by analogy we are of 
opinion that the meaning of «ec?.ioul 1 is than in case I lie additional fee required 
in respect of the excess mesne profits U not paid, execution of the decree 
shall bo stayed until it is paid, and il iti-. no* paid within the time fixed by the 
Court then the suit, that is t> say, the claim in respect ol those mesne profits, 
shall be dismissed. Wo think it is unueccsv.irv to hold that the word “ suit ” 
in this clause m-'ans the entire suit, including fclm claim for possession which 
had been decreed and the decree for vvnich had been executed, but wo think it 
can fairlv he construed as the suit or claim in respect of the mesne profits 
in respect of which tho Court fee pivahlo lias not been pud within the time 
fixed by the Court. If this construe turn bj correct, it follows that no decree in 
respect of these mesne profit., was any longer in existence and it could not be 
executed. It might of course he open to the decree-holder to obtain a revival 
of the suit by applying for a review of judgnient, or in some other way, but 
not having none tin's, wo are unable to hold with the lower Courts that he waa 
entitled to make a fresh applies mop lor execution of the decree. 


Under these circumstances this appeal must he allowed, the orders of the 
lower Courts reversed, and the application of the 17th August 1895 rejected. 
The appellant is entitled to his costs in both the Appellate Courts. 

S. C. C. -—■ Appeal allowed. 


NOTE8. 


t was folK,wetl in (1906) 33 Cal.. 1232 ; (1907) C C. L. J., 462; (1904) 6 Bora., 

Li. H , J102. 

H. was hold in (1900) 2H Cal., 249 that there may be fresh applications to ascertain 
Jnrsm: profits upon Ilie-striking off of a previous on,;. 

An application tr, assess nttsnn profits is an application in tho suit; (3912) 15 I.C., 709 
(Cal.). See also '(1899) 21 All., 12;).]- 
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[177] ORIGINAL CIVIL. 

The 25th November , 1896. 

Present: 

Mr. Justice Sale. 

Clive Jute Mills Co., Ld. 
versus 

Ebrahim Arab.* 


Contract—Appropriation by vendor —Pussing of property—Power of resole 
—Contract Act. (IX of 187/), section 107, and sections 77, 78, 79, 82 
and 83 — Measure of iJavutges— Changing shape of 
claim — Evidence. 

The plaintiff under several contracts with the defendant produced by manufacture goods 
answering to the description of the contracts and appropriated thorn to the several contracts. 
On notice of the production of the goods being given to the defendant he directed the goods 
so appropriated to be marked and despatched for shipment according to certain instructions. 
The plaintiffs carried out these instriu lions, but the goods could not be shipped, as the 
vessels in which they were to he. shipped were not available at their usual place. 

Held: the ownership in the goods was transferred to the defendant and the plaintiffs 
became entitled, under section 107 T of the Contract Act, after due notice to resell them on 
the defendant’s refusal to take delivery, and to recover as damages the difference between 
the contract piiee of the goods and the price to which they were resold. 

Semble. — The proper course to lie adopted, when it is sought to shape a claim for 
damages differently from what appears in the plaint, is to amend the plaint and add a claim 
for damages on the basis of that .im"i)'lment. T*hen at, the trial evidence may he given in 
support of the amended statement. Hut tint course ought not to bo illowed to hi: adopted 
after the plaintiff', hn, once clos'd their cas- and the defendants have been ctiled on to 
meet the claim as originally framed - in the plaint. 

Yule <(* Co. v. Mahthiii'd lJos^nn (•nm p. I til) followed. 

THE plaintiffs produced by lnanuf.u’tuio certain jute goods, and on giving 
notice of their production to the defendant received instructions for marking 
and shipping thorn. Thu goods wore 'narked as required by the defendant, 
and were brought down in boats to the place wh„io the vessels named by 
the defendant were ordinalily mooted, hut the shipment was not effected 
because the vessels wore nor, there to receive the goods. The defendant 
thereupon cancelled the contfhict and declined to take delivery of the goods. 
The plaintiff's, after notice to the defendant, [178] resold the goods and 
brought this suit, claiming by way of damages the difference in tho prices of the 
goods calculated at the contract iat.es and at the rates at which they were 
resold. In the course of the opening of the defendant’s case it was sug¬ 
gested hy the Court that a question might arise as to the light of Clio plaintiffs 
to resell tho goods and as to whether the plaintiffs ought not to have claimed 

* Original Civil Suit No. 818 of 18!)G. 

t [Sec. 107 ;—Whore the buyer of goods fails, to perform his part of the contract, cither 
by not taking the goods sold to him, or by not paying for thorn, 
Re-sale on buyer’s the seller, having a Jim on the goods, or having slopped them 

failure to perform. in transit, may, after giving notice to the buyer of his intention 

to do so, resell them, after the lapse of A reasonable time, and 
the buyer must bear any loss, but is not entitled to any profit, which may occur on such 
re-sale.] 
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ttpomri fespresentetl by the difference between theeantraot, 
£be pticeealculated at the market rate at the date of breach. Thereupon, 
yhile the hearing of the defendants' evidence was proceeding, an application was 
•iV tnade by the Counsel for the plaintiffs to be allowed to call evidence to show 
what the market rate was at the date of breach. This application was refused. 



Mr. Qarth and Mr. Cispersz for the Plaintiffs. 

Mr, Dunne and Mr. Knight for the Defendant. 

Sale, J. (after stating the facts as above, continued).—The next question 
is as to the damages recoverable by the plaintiff company. It seems that on 
the defendant cancelling bis contracts and declining to take delivery of the 
goods, which in accordance with his directions had been marked and loaded in 
boats and despatched from the mill, the plaintiffs after notice to the defend- 
ant proceeded to resell the goods, and they claim by way of damages the 
difference in the prices of the goods calculated at the contract rates and at the 
rates at which they were resold. 

The question is whether the plaintiffs have adopted the true measure of 
damages, or whether, on the other hand, the plaintiffs ought not to have 
claimed an amount represented by the difference between the contract prices 
of the goods anil the prices calculated at the market rates at the date of breach. 


It is fair to say that this questiou is not. one which is raised in the written 
statement of the defendant, and indeed the question as to the right of the 
plaintiffs to resell the goods did not arise until it was suggested by myself in 
the course of the opening of the defendant's case. Subsequently, while the 
bearing of the defendant’s evidence was proceeding, »n application was made 
by Mr. Oaspersz on behalf of the plaintiffs to be allowed to call evidence 
to show what the market rates for the goods were at the date of breach* 
that is to say, at the end of February. It seemed to me, [179] having regard to 
the observations of the Appeal Co.urt in the case of Yule <t‘ Co. v. Mahomed, 
Hossatn (ante p. 124) that it would not be proper to allow the plaintiffs at 
that stage to call evidence for the purpose of proving the market rate. The 
view of the Appeal Court as to the proper course to be adopted when it ia 
sought to shape a claim for damages differently from what, appears in the. 
plaint, is thus expressed :— 

“ The proper course in this case would have been to amend the plaint by 
adding an averment that the market price at the time of the breach was less, 
than the contract price and by adding a claim for damages on that basis. Then 
at the trial evideuee might have been given of what the market price was at the 
time when the goods were refused, and the judgment should have been for the 
difference, if any was shown to have existed.” 

Accordingly, before the plaintiffs can be permitted to give the evidence 
which they now desire to do, it would he necessary in the first place to amend the 
plaint and to re-start the case on a new basis. I ought not, I think, to allow that 
course to be adopted after the plaintiff's have once closed their case and the 
defendant has been called on fo meet the claim as framed in the plaint and 
supported by the evidence adduced at the hearing. 

However, this matter is not of much consequence in this case, because 
the conclusion I have arrived at is that the plaintiffs were entitled to resell the 
goods which had been marked arid despatched from the mill at the defendant’s 
request. The right of lesale is given by section 107 of the Contract Act* 
That s<-( ‘ion runs as follows 

Whew-, the buyer ol goods fails to perform his part of the contract* 
either by n.it taking the goeds sold lo him or by not paying for them, the 
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seller, haying ft lien ot^ the goods, or having stopped them in transit, may after 
giving notice to the buyer of his intention to do so, resell them after the lapse 
of a reasonable time, and the buyer must bear any loss, but is not entitled to 
any profit, which may occur on such resale.” 

The words of the section seem to imply that the right of resale only arises 
when the property in the goods has passed to the purchaser. 

[1801 It is obvious if the property in the goods is in the seller no such 
power as that contemplated by the section would be required by him to 9 ell 
the goods. 

This view of the section was taken by the Appeal Court in the case of Yule 
<!t Go. v. Mahomed Hossain (ante p. 124), to which I have ]ust referred. That 
case was one where the plaintiff purported to resell certain goods which the 
defendant had declined to accept, and then claimed the difference between the 
price at the contract rate and the price at which the goods were resold. The 
learned Judges held that the plaintiffs had no right to resell, as nothing had 
beeo done to pass Che property in the goods from the seller to the purchaser. 
The observations of the learned Judges to which I refer are these:— 

"The contract was for the sale of 15, hales of grey shirtings, and would 
have been satisfied by the delivery of any 15 hales which answered the descrip¬ 
tion in the contract. It is found by the Judge that the 15 bales which were 
tendered by the plaintiff's did answer the description, but as thoy were at once 
refused by the defendants and were never taken by them into their possession 
the property in the goods never passed -to the purchasers, but remained in 
the vendors in the same way that it was vested in them before the tender. 
The caso is the simple one of a breach of a contract to accept and pay for 
goods sold by description at an agreed price in which the measure of the 
damage is tho difference between the contract price and the market price at 
the time of the breach. As the property in the goods remained in the vendors 
that which took place at the sale bad no effect whatever, as the plaintiffs were 
merely offering their own goods for sale, and when they were knocked down 
to their bid they only bought in their own goods. To such a case ns this 
neither section 107 of the Contract Act. nor tho proviso for resale in the con¬ 
tract itself, can have any application, as no such power is required to enable a 
man to sell his own goods. Such powers are required when the property in 
the goods has passed to the purchaser subject to tho lien of the vendor for 
the unpaid purchase money, and it is to that class of cases that both the 
proviso and the section apply.” 

The question which next arises for determination is whether [181] under 
the facts as 1 have stated them it can lie saul that the property in any portion 
of the goods had passed from the plaintiff's who were tho sellers to the defendant 
who was the purchaser. 

The sections of the Contract Act which bear on the question are these: 
Section 77 defines what a sale is—" Sale ” is the exchange of property for a 
price. It involves " tho transfer of the ownership of the thing sold from the 
seller to the buyer." The next section 78 refers to ascertained goods, and shows 
that postponement of delivery does not necessarily prevent the property in the 
goods from passing to the purchaser. 

Section 78 says :— 

“ Sale is effected by offer and acceptance of ascertained goods for a price; 
or of a price for ascertained goods, together with payment of the price of 
delivery of the goods; or with tendor, part payment, earnest or part deliveries 
or with an agreement, express or implied, that the payment or delivery, or both, 
shall be postponed. Where there is a contract for the sale of ascertained goods, 
the property in the goods sold passes to the buyer when the whole or part of 
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the price or when the earnest is paid, or when the whole or part of the goods is 
delivered. If the parties agree, expressly or by implication, that the payment 
or delivery, or both shall be postponed, the property passes as soon as the 
proposal for sale is accepted.” 

Section .79 refers to the articles not ascertained at the date of the contract 
and provides as follows: “ Where there is a contract for the sale of a thing 
which has yet to ho ascertained, made, or finished, the ownership of the thing 
is not transferred to the buyer, until it is ascertained, made, or finished.” 

Sections 82 and 83 are important. Section 82 provides :— 

“ Where the goods are not ascertained at the time of making the contract 
of sale, it is necessary to the completion of the sale that the goods shall be 
ascertained.” 

Section 83 shews under what circumstances the goods may bo said to 
become ascertained :— 

“ Where the goods are not ascertained at the time of making the argoeinent 
for sale, but goods answering the descripiton in the agreement are subsequently 
appropriated by one party for [182] the purpose of the agreement, and that 
appropriation is assented to by the other, the goods have been ascertained, 
and the sale is complete.” 

Can it he said on the facts of this case that any portion of these goods 
hecamo ascertained goods, that is to sav, was any portion of the goods appro¬ 
priated to the contracts with f lie assent of the purchaser; because, if that bo 
so, it follows that the sale as to that portion was complete, and, if complete, it 
involves the transfer of thy ownership in the thing sold from the seller to the 
buyer. 

Here what we have is that tliu'goods answering to the description of the 
contracts have been produced by ni-uiiif.tchire by the plaintiffs, and have been 
appropriated bv them to the several contract-,: that on noticeot the production 
of the goods being given to the defendant the defendant directed the goods so 
appropriated by the plaintiff- to the contracls to he marked and to he 
despatched foi -.oipmont according to certain instructions. It is said that the 
defendant never inspected the goods, and that it might he that they did not 
answer to the description contracted for. 

But the right to inspection may lie waived by a purchaser, and if without 
inspection he either takes possession of the goods, or exercises proprietary 
rights over them, it seems to me ho thereby gives his implied assent to the 
appropriation effected by rhe seller. * 

Now, hero the plaintiffs were directed to mark the goods appropriated by 
them to the contracts in a particular way, and to despatch them from the mill 
in accordance with certain shipping instructions. The act of despatching the 
goods from the mill was, it appears to me, the act of the defendant through his 
agents, the plaintiffs, and this act of the defendant constituted an implied 
assent to the appiopriutioti by the plaintiffs which then became no longer 
revocable. 80 far therefore as tiie goods actually despatched from the mill are 
concerned the ownership was transferred to the defendant, and the plaintiffs 
became entr.ied under section 107 after due notice to resell them on the 
defendants refusal to take delivery. 

H Is.Hows that the plaintiffs are entitled to recover as damages, [ 183 ] the 
ninerence between the contract price of the goods despatched from the mill and 
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the price at which they were resold ; the plaintiffs are also entitled to demurrage 
claimed and proved in respect of those goods. 

Attorneys for the Plaintiffs : Messrs. Morgan d Co. 

Attorneys for the Defendant: Messrs. Watkins d Co. 

S. C. B. 


NOTES. 

[See also (1900) 33 Cal., 347.] 


[24 Cal. 183] 

'The 17th January, isyo. 


Present: 

Mr. Justice Ameer Ali. 


Harendra Lall Hoy 
versus 

Sarvamangala Daheo.and others. ' 


Transfer of Civil Case--Letters Patent, High Court, lHOG, clause 13 — 

(lrounds for tran\fer — Practice. 

In a suit for immoveable property instituted in the Dituigepur Court, the defendant 
applied for its transfer to the High Court under clause 13 of the Letters Patent, the grounds 
upon which the trariifer was asked for being, that questions of difficulty uro-a* in the suit ; 
that the defendants' witnesses lived in (Jalcubti ; that it would be. impossinlc for her to go to 
Dinagepur and take her e ltnesses there owing to the expense ; that an agreement upon which 
tho suit was brought was executed in Calcutta ; that the plaintiff resided and carried on 
business in Calcutta , and that all the persons who knew of tho transactions m suit were 
residents of Calcutta or its neighbourhood. Held, under the circumstances, that the rasa 
was a proper one to be transferred to the High Court. 


THE facts of this case are fully stated in tho judgment. 

The Advocate-General (Sir I'harles Pant) who appeared with Mr. 
O’Kmealy to show cause against the rule, cited the following cases: Mokham 
Singh v. Itup Singh (I. L. 11., 15 All., 352: L. K., 20 i. A., 127), Khatija Biln v. 
Taruk Chunder Dutt (1. L. 1J., 9 Cal., 980), Ojuoderam hhan v. Nolanmoney 
Dossce (1 led. Jur. N. S., 396), Doucett v. Wrse (1 Jnd. -Jur. N. S., 91, 227), 
and Courjon v. Courjon (9 B. L. It., Ap. 10). 

Mr. Garth in support of the rule cited the following r.asos : Jotindro Nath. 
Mitter v. liaj Knstu Mi tier (1. L. It., 16 Cal., 771), In the matter of Kapil 
Nauth Sahai Deo v Government (10 B. L. It., 168), Hum Coomar [184] Conndoo 
v. Chunder Canto Mookerjec |1. L. It., 7 Cal.. 233 (256): L. It., 4 ]. A., 23 (47)1, 
Poolm Chunder Chou-dhri v. Satish Chunder Sham (unreported : Minute Book, 
5 Sept. 1895, SALE, .1.), and Jogendio Nauth Chatter]i v. Anundo Chunder 
Bnncrjce (uureported : Minute Book, 23 April 1894, Sale, J .). 

Ameer Ali, J.—This rule was obtained by Sreenuutty Sarvamangala 
Daboe, one of the defendants in a suit No. 957 of 1895 in the Court of the 

# Rule calling upon the plaintiff in suit No. 957 of 1895 in the Court of the Subordinate 
Judge of Dinagepur to show cause why the said suit should not be removed to the High Court. 
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Subordinate Judge of Dinagepur, under clause 13 of the Letters Patent, calling 
upon the plaintiff Harendra Lall Boy to show cause why the said suit should 
not be removed to this Court, to bo tried and determined in this Court in the 
exercise of its extraordinary original civil jurisdiction. The circumstances 
under which the suit in question was instituted are shortly these:— 

Ono Sreenath Sanyal died on the 20th May 1892, leaving considerable 
property, both moveable and immoveable. The immoveable property is situated 
partly in the District of Dinagepur and partly in the District of Burdwan, the 
bulk being in Dinagepur. The moveable property consists of a sum of 
Rs. 3,00,000 in the hands of the Accountant General of this Court, and the 
accumulated rents of the zemindaries at Dinagepur, amounting to a large sum 
in the hands of the Collector of Dinagepur. 

Upon the death of Sreenath Sanyal throe claimants appeared on the scene, 
each claiming to be solely entitled to the estate, one of them being Woodoy 
Churn Sanyal, who claimed as the adopted son of Sitanath Sanyal, one of 
Sreenath Sanyal’s brothers. The second claimed to be the adopted son of 
another brother, and the third as next-of-kin. 

A suit was instituted in the Burdwan Court, and proceedings were taken 
in this Court for Letters of Administration to the estate of Sreenath Sanyal. 
Woodoy Churn Sanyal scoins to have boon a man of no means, and after some 
ineffectual attempts to obtain money from other sources lie entered into an 
agreement with Harendra Lall Roy,the plaintiff, under which, in consideration 
of the plaintiff advancing funds for the prosocution of his claim to the estate 
of Sreenath Sanyal, Woodoy purported to assign half his interest to 
Harendra Lall Roy. 

[185] That agreement, or as it is called deed of assignment, bears date 
the 27th of September 1892. On the 6t,h of September 1894 a compromise 
took place between the three claimants, by which Woodoy Churn Sanyal obtain¬ 
ed five annas, Rajendra Nath Sanyal eight annas, and Eshan Chunder Sanyal 
three annas, and a decree was made by consent in those terms in the Burdwan 
Court; and upon the basi. 1 ' of that compromise 1 am informed an order was 
made in this Court declaring the rights of Rajendra Nath Sanyal, Woodoy 
Churn Sanyal, and Eshan Chunder Sanyal, according to the shares mention¬ 
ed, and directing that Letters of Administration should issue jointly to them. 
But from the proceedings before me it appears that Letters of Administration 
have not yet been issued, 

Woodoy Cbttrn Sanyal died on the 2nd Apiil 1895. The defendant 
Sreemutty Sarvamangala Dahee is his daughter, and it is said that for two or 
three months she received the allowance which llarendra Lall Roy was making 
to her father under the deed of assignment. That is a question, however, with 
which I am not concerned in the present matter. 

Some time after his death the defendant Sarvamangala Dabee raised 
questions regarding the validity of the deed of assignment executed by her 
father in favour of Harendra Lall Roy. There appears to have been the usual 
correspondence between the attorneys on both sides, and on the 27th of August 
1895, the plaintiff instituted this suit in the Dinagepur Subordinate Judge's 
Court, praying, among other things, for a declaration that under the 
conveyance of the 27th of September 1898, and another agreement referred to 
in the plaint, ho was entitled to a moiety of the share of Woodoy Churn Sanyal 
in the estate of Sreenath Sanyal. He asked further that possession might 
be given to him of that moiety, and also that the defendants other than the 
Collector of Dinagepur be restrained from handing over to the defendant 
Sreemutty Sarvamangalas Dabee any portion of the said share of Woodoy 
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Churn Sanyal in the estate of Sreenath Sanyal, and that she might be restrained 
from receiving, getting in, or dealing with the same. The plaintiff prayed also 
for the appointment of a Receiver, and other reliefs to which 1 do not 
consider it necessary to refer. It appears that on the same day the plaintiff 
[186] obtained a rule calling upon the defendant to show cause why a Receiver 
should not be appointed in respect of the rn mays in the hands of the Accountant 
General of this Court, and also of the zetnindarioa in the district of 
Dinagepur which were in the hands of the Collector, and obtained in the 
moantime an interim injunction. On the 22nd November the defendant 
Sreernutty Sarvarnangala Dabee applied for and obtained this rule, the purport 
of which I have already given. 

The Advocate-General and Mr. O’Kineahi have shown cause. The plain¬ 
tiff himeelf has filed no affidavit of his own. Two affidavits have been used on 
his behalf, one made by his attorney Kamini Kumar Gulia jointly with Haro 
Koomar Ghuckerbutty, Kamini Kumar’s clerk, the other by Raj Chuuder Bose, 
a gomastha of the plaintiff. 

Now, clause Iff of the Letters Patent runs thus : “ And we do further 
ordain that the said High Court of Judicature at Fort William in Bengal, shall 
have power to remove and to try and determine, as a Court of Extraordinary 
Original Jurisdiction, any suit being or falling within the jurisdiction of any 
Court whether within or without the Bengal Division of the Presidency of 
Fort William, subject to its superintendence, when the said High Court shall 
think proper to do so, either on the agrooinent of the parties to that effect, or 
for purposes of justice, fho reasons lor so doing being recorded on the 
proceedings of the said High Court.” 

A number of cases dealt with under the clause were cited in the course of 
argument. I have also referred to a case decided in 1866— Ojoode.ram Khanv. 
Nobinmnney Dosnee (l 2nd. Jur. N. S. ff%)._ 

There can be no doubt that this Court has ample power to remove cases 
from any Court subject to its superintendence for trial, in the exercise of its 
extraordinary jurisdiction, whenever it thinks fit to do so for purposes of justice; 
that purpose is to be determined on various considerations, most of which are 
discussed in the cases to which refeienco has been made. For example, the 
desirability or necessity to exercise the jurisdiction may arise inconsequence 
of the importance or difficulty of the questions involved, or it may arise 
in consequence of the balance of convenience [187] or cheapness of the trial. 

I do not mean to say that these considerations are exhaustive for the exercise 
of the jurisdiction under clause Iff, hut these are circumstances under which 
undoubtedly tins Court has exe/cised the power. In the matter of Kapil Nath 
Hahai Deo\. The Government (10 B.L.R., L6H), the conduct of the Judge was 
taken into consideration in directing a transfer. 

The grounds which the defendant puts forward in asking for a transfer 
may be stated shortly to be as follows:— 

1. . She contends that the questions involved in the suit areof a difficult 
and important character. 

2. She suggests that the witnesses whom she intends to cite live in 
Calcutta, and that it would be an extreme hardship to her either to go herself 
or take her witnesses to Dinagepur to he examined at the trial. 

I am giving very briefly the grounds which were discussed before me, as 
they are set out fully in the affidavit of the defendant, lb is quite clear that 
the agreement upon which the suit is brought was executed in Calcutta. 
It is also evident that the plaintiff resides and carries on business in Calcutta. 
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In the 32nd paragraph of the defendant’s verified petition it is stated that 
the said Harendra Lall Boy is a rich money-lender of Hafckhola, having ex¬ 
tensive business connections in the mofussil. There is no contradiction of that 
statement in the affidavits which have been filed on his behalf. Then in the 
34th paragraph it is said: “ All the persons who know of the transactions 
between tlife said Woodoy Churn Sanyal and Harendra Lall Roy, and who 
will be likely to be called as witnesses by your petitioner, are residents of 
Calcutta or Bally and work in Calcutta.” Again, there is no contradiction. The 
joint affidavit of Kamini Kumar Cluha and Horo Coomar Chuckerhutty, so far 
as it goes, contradicts the defendant’s statements regarding the circumstan¬ 
ces under which the deed was executed, the capacity of Woodoy Churn Sanyal, 
and the knowledge of the defendant concerning the document, but I do not find 
any contradiction of the allegation that all the witnesses who are able to speak 
to the agreement are in Calcutta or in its neighbourhood. Nor is there any con¬ 
tradiction in Raj Chumler Bose’s affidavit. The defendant says her evidence 
would ho material, [188] and that it would be impossible for her to go to 
Dinagepur and take her witnesses there, as tho'expense would be very heavy, 
and further that she would bo unable to secure the attendance of many of 
them even if she could aflord the expense. 

There is no contradiction of the statement that she has nob the means to 
afford the costs of a commission, nor any suggestion that, she can conveniently 
goto Dinagepur to give her evidence. Considering the fact that the defend¬ 
ant, is a purdahnashin, 1 can understand r.he difficulty of her going to Dinage¬ 
pur for the purposes of giving her evidence. There is not the faintest allega¬ 
tion on the part of the plaintiff that there arc any witnesses at Dinagepur 
whom he will be obliged to bring down to Calcutta if the case were tried here. 

Kamini Kumar Guha suggests in a weak sort of way that the defendant 
has the means of taking up Counsel from here to Dinagepur. On this point 
ho Bays as follows : With reference to the statements contained in the 33rd 

paragraph of the said petition we say that we do not believe that the said petition¬ 
er is without means to take down Counsel from Calcutta to Dinagepur in case 
it were necessary to do so, which we do not believe it to be, ete." 

The denial is of a weak character. I do not moan to say that inability on 
the part of the defendant to tako Counsel up to Dinagepur would be anv ground 
for a transfer; what I find is that though her inability to take up Counsel is 
denied in the way I have shown, her statement us to her want of means to 
go to Diuagepur or to take her witnesses there, is not denied. 

Raj Chundor Bose says in substance that if the case be removed to this 
Court it would entail g-eat hardship and loss on Harendra Lall Roy, who has 
already paid and incurr 1 liabilities for staufps and pleader’s fees to the 
amount of Rs. S,oOO. 

Beyond the matter of expense there is nothing to show what the hard¬ 
ship would be. I have nothing to do with the expense which the plaintiff 
has alicady incurred. If he wins—he will in all probability recover 
the costs of the stamps. It is said that the suit was brought in the Dinagepur 
Court, inasmuch as the Collector of that District has been made a defend¬ 
ant. But the Collector is merely a formal party; his presence in the suit is " 
owing to the fact that he holds in his hands the rents of the estate. The 
illi] suit could have been brought in the Burdwan Court, where the former 
suit, in respect of these very properties was instituted and which would have 
been more convenient to the parties and the witnesses in the case. I think 
there is a good deal of force in Mr. Garth’s contention that the plaintiff has 
brought the suit in the most distant place he could in order to throw every 
1 * 
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difficulty in the way of the defendant to defend the action. 1 was surprised 
at the statement that the expense here will he greater than in the mofussil.' 
This is obviously contrary to ordinary experience. 

The matter therefore substantially comes back to this: This is a suit for 
the enforcement of a contract between Harendra Lall Roy and Woodoy Churn 
Sanyal, by which the latter purported to assign a moiety of his share in the 
estate of Sreenath Sanyal to the plaintiff in consideration of being placed in 
funds for the prosecution of his claim. Having regard to the statements which 
the defendant makes various questions arise for determination, one of which is 
whether it was an extortionate or unconscionable bargain, assuming that it was 
entered inco with full apprehension of its etfeet and purport. 1 do not wish to 
say more on this particular question than is absolutely necessary, but bearing 
in mind the decisions in the cases of Ram Coomar Cooadoo v. Chnnder Canto 
Mookerjca (I. L. R.,2 Cal., 233; L. R., 4 I. A., 47), Raghunath v. Nil Kanth 
(I. L. R , 20 Cal., 843 L. R., 201. A., 112), and Makham Singh v. Rttp Singh 
(I. L. R., 15 All., 352 ; L. R., 20 J. A., 127), it is clear that the question is im¬ 
portant and difficult. Had that ground stood alone, I am not prepared to say 
the Court of the Subordinate Judge would not be quite competent to deal with 
it. But there are other circumstances which I must take into consideration. 
All the parties really interested in the suit reside either in Calcutta or in its 
immediate neighbourhood. Ho, upon the affidavits, do the witnesses who are 
likely to attend to give their testimony. It is not suggested that any of the 
witnesses for the plaintiff are at Diuagepur. * Again, if the agreement cannot 
be supported in its entirety the plaintiff may only be entitled to so much 
as he has spent, and an account would he necessary. It is not suggested that 
[190] his accounts are at Dinagepur. Tho money was advanced here and the 
books are here. 

The defendant states it would he extremely difficult for her to go to 
Dinagepur She states she has no means to go herself or to take her witnesses. 
Again, the praversfor an injunction and receiver render the case ore eminently 
fit to he tried in this Court. The balance of convenience is manifestly in favour 
of its being heard in Calcutta. ’ To insist upon its being tried in Dinagepur 
would, in my opinion, place insuperable difficulties in the way of tho defendant 
to defend the suit. 

The other defendants leave the matter in the hands of the Court. For 
all the reasons I have given f think I ought to make the rule absolute, which 
I accordingly do. I reserve the costs of all parties. 

Attorneys for the Plaintiff : Messrs. Sen and Co. 

AtLorney for the Defendant Sarvamangala D.ibee: llabu Tthnpendra 
Nath Rase. 

Attorney for the Defendant Hshan Chunder Sanyal: Babu Mohini 
Mohan Chatterji. 

Attorney for the Defendant Rajendro Nath Sanyal: Mr. A. II. Gillanders. 

F. K. D. Rule absolute. 
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The 4th January , 7597. 

Present: 

Mr. Justice Sale. 

Kissory Mohan Roy 
versus 

Kali Churn Ghose and others.* 

Execution of decree — Mode, of execution — Mortgage—Subsequent mortgagee — 
Execution against properties outside the. local jurisdiction of the High Court-- 
Leave to sue — Letters Patent, High Court, 1865, clause 12 — 
Application of restrictive ?cords of that clause. 

Properties within Calcutta were mortgaged to the plaintiff, and these properties together 
with other properties out of Calcutta were mortgaged to a second mortgagee. In a suit 
against the mortgagor and the second mortgagee it was held that after the usual mortgage 
decree was made the second mortgagee had the right to proceed against the properties out 
of Calcutta for the realization of any balance of the mortgage money that might remain due 
to him. 

[191] The restrictive words of clause 1*2 of the Letters Patent, 1865, apply to the case of 
a plaintiff; but there is no similar restraining provision applicable to a case where the person 
seeking the exercise of the Court's jurisdiction is the defendant. 

This was an application on notice to the parties to the suit, but no one appeared 
at the heaving to oppose the application. 

The facts of the case for the purpose of this report appear sufficiently 
from the judgment. 

Mr. It. Mittra for the Applicant.—The second mortgagee was properly 
made a party to the suit under section Ho of the Transfer of Property Act. By 
the decree an account was ordered to he taken in respect of hia mortgage. He 
has received a portion of his mortgage money out of the surplus of the sale- 
proceeds of the properties within Calcutta, and now he applies, under the 
liberty reserved by the decree, for the sale of properties out of Calcutta for 
the realization of the balance due to him. The Court has exercised jurisdic¬ 
tion in respect of his mortgage. , It is quite proper and desirable that he 
should obtain full relief in this suit. He has no other remedy. Clause 12 of the 
Letters Patent i 860 is no bar to his obtaining the relief he seeks for.. The 
restrictive words of that clause have no application when a defendant asks 
the Court to exercise jur diction m respect of properties out of Calcutta. 

Sale, J.—This suit was brought by the plaintiff on his mortgages, dated 
respectively the‘19th of August 1888 and the 14th of December 3888. The 
properties, the subject of suit, are all in Calcutta within the local limits of the 
jurisdiction of this Court. Those comprised in the first mortgage were also 
comprised in the second mortgage with other properties. These other proper¬ 
ties wore subsequently mortgaged to the defendant Pran Gobindo Shaw with 
further properties out of Calcutta. 

By the decree it was referred to the Registrar to take an account in respect 
of each of the three mortgages, and failing redemption it was ordered that the 
properties comprised , in the first and second mortgages should be sold, and 
the proceeds marshalled and applied so that the third mortgagee should have 

* Original Civil Suit No. 596 of 1898. 


iso 


■ KALI CHtJBN GHOSE &c. [1897] J.L.fi. 24 Cal. 192 


the full benefit of any surplus of the sale-proceeds of such of the properties 
comprised in his mortgage as were also comprised in the second mortgage, such’ 
properties being all in Calcutta. £192] The Registrar made his report. Then 
after the time allowed for redemption, the properties comprised in the first and 
second mortgages were sold under a final order for sale and the proceeds applied 
as directed by the decree, with the result that the first and second' mortgages 
were satisfied, and a substantial payment was made towards satisfaction of the 
third mortgage. For realization of the balance due to the third mortgagee he 
now applies for sale of the unsold properties comprised in his mortgage-being 
properties out of Calcutta. He claims the right to proceed against those pro¬ 
perties in this suit under the liberty reserved hy the decree as follows : “ And 
this Court doth hereby reserve the consideration of all further directions until 
the Registrar shall have made his report, and doth also reserve liberty to the 
defendant Pran Gobindo Shaw to proceed against the properties situated outside 
the town of Calcutta.’’ 

It is on every account desirable that the third mortgagee should also 
obtain full relief in this suit He was, under section HO of the Transfer of 
Property Act, made a defendant because some'of the properties comprised in his 
mortgage were also comprised in a former mortgage in favour of the plaintiff. 
His mortgage was thus included in the subject of suit, and a decree was made 
in respect of all the mortgages. The Court therefore had, and has exercised, 
jurisdiction with respect to the third mortgage. The only question is whether 
it is restrained from dealing with the remaining properties comprised theroin 
and which are situated outside the local limits of the jurisdiction of this Court, 
because prior leave to sue in respect thereof has not been obtained under 
clause 12 of the Letters Patent. 

This clause vests the Court with jurisdiction to deal with suits for land 
where the land is situate either wholl\ or partly within and partly without the 
local limits of its Ordinary Original Civil Jurisdiction, but in the latter case 
the exercise of its jurisdiction is nnido dependent upon prior leave to suo 
having heen obtained ; see Kellie V. Fraser (I. L. R., 2 Cal., 445). But words 
restrictive of the exercise by the Court of its jurisdiction must he construed 
strictly. 

The restrictive words of the Charter apply to the case of a [193] 
plaintiff, but there is no similar restraining piovision applicable to a case 
where the person seeking the exercise of the Court’s jurisc’-'etion is thedefendant. 

In the absence of any such restriction, 1 think 1 ought to make the order 
as prayed. 

Attorneys for the second mortgagee: Messrs. N. N. Sen <1 Co. 

S. C. B. 


NOTES. 

[See also (1909) 11 C.L.J., 563. 

In (1910) 37 Cal., 907, it was held that the new provisions in tbo Civil Procedure Code, 
1908, 0. 34 had the effect of overriding the previous practice on the Original Side. 

This case was distinguished in (1901) 29 Cal.. 370 : G C.W.N., 365 , (1909) 10 C.L.J., 150 ; 
(1904) 1 C.L.J., 31.] 
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ORIGINAL CRIMINAL. 


The 26th February , 1896. 

Present: 

Mr. Justice Hill. 

Queen-JCmpreas on the prosecution of Coverjee Hari Dass 

versus 

Pursotam Dass Morarjee'. 


Charge—Form of Charge.—Criminal breach of trust—Penal Code. {Act XL V 
of I860), section JUS—Form of Indictment--Practice. 

Where the first two counts of an indictment charged the pi isouer under section 408* pf 
the Penal Code with criminal breach of trust in respect of two sums of money, viz., Ra. 23-7-0 
and Rs. 850, respectively, and the thftd and last count charged him with criminal breach 
of trust in respect of a sum of Rs. 9,168-6-0. which last-mentioned sum, as appeared from the 
depositions, represented a general defieiuncv m the prisoner's account, held, the third count 
must be struck out. 

The prisoner Pursotam Dass Morarjee, who was a gotnasfcah of the firm 
of Coverjee liari Dass, was charged with criminal breach of trust. The first 
two counts of the indictment charged him with criminal breach of trust in 
respect of two sums of money, vi/,. t iis. 23-7-0 and Rs. 850, respectively. The 
third count was in the following words: “ That he the said Pursotam Dass 
Morarjee on or about the 22nd day of April in the year aforesaid in Calcutta 
aforesaid being entrusted in such capacity as aforesaid, being employed as a 
servant, to wit, gomastah ol one Coverlet* and others trading under the name 
or style of Coverjee Hari Dass with the sum of rupees ton thousand two 
hundred and seventy-four, fifteen annas and three pics, committed criminal 
breach of trust in respect of a portion thereof, to wit, the sum of rupees nine 
thousand one hundred and sixty-eight and annas six, and thereby he the said 
Pursotam Dass Morarjee committed an offence punishable under section 408 
of the Indian Penal Code.” 

[194] The Standing Counsel (Mr. /’, O' Kiaealy) for the prosecution. 

Mr. J. Li. 1 Voodrofic for the prisoner. 

On the ease being called on for hearing Mr. ./. G. XVoodrojfe, who appeared 
for the prisoner, stated that lie wished before the prisoner was called on to 
plead to the Indictment to take objection to the third count thereof. 

Hill, J., suggested that as it would be inconvenient to keep the jurors 
in attendance during the argument the prisoner might be called on to plead to 
all the counts, stating that if after hearing Counsel he should hold the objection 
good, he would order the third count to be struok out. 

A jury was accordingly empanelled, the prisoner pleading not guilty to all 
counts of the indictment. 

• * [Sec. 408 :— Whoever, being a cleik or servant, or employed as a clerk or servant, and 
Criminal breach o f trust bcing in a,,J InanI)tr entrusted in such capacity with property 
bv a clerk or servant" or with aD y domillion over property, commits criminal breach 

. . of trust in respect of that property, shall bo punished with 

imprisonment of either description for a term which may extend to seven years, and shall 
also be liable to fine. J 
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Mr. J. G. Woodroffe .—The third count, though apparently in form, is in 
reality unsustainable. It is only sufficient if it deals with a single transaction. 
But it appears from the depositions that the sum alleged in that count to have 
been embezzled represents a general deficiency in the prisoner’s account. A 
general deficiency may be constituted by a number of distinct embezzlements. 
The misappropriation of each separate item is a separate offence. Che tier v. The 
Queen (15 W. R, Cr., 5). When a number of sums are separately embezzled 
they cannot be added all together and treated as ono omhozzlomont of the whole , 
Bex v. Williams (6 C. & P., 626). In The Queen v. Balts (L. R, l C. C.B., 
328) there was to be a weekly accounting; moicover the account was one¬ 
sided. As two offences have been already charged in the first two counts, the 
third is bad. IJndor hection 234 of the Criminal Procedure Code only three 
offences of the same kind can be charged. In tins case more than three offences 
have in effect been charged. If an embezzlement takes place ou two dates, 
and consists of two. separate transactions, there must he two charges, and a 
trial held contrary to the provisions of section 234 is wholly inoperative ; In the 
matter of Luchnnnaraiv (I.L.R., 14 Cal., 128), Queen-Empress x. Junta Prasad 
H.L.R., 7 All., L74 (177).J 1 refer to the* unreported decision of WILSON, 

J„ in The Queen v. Counsel cited in The Queen-Empress v. Sham a Churn 
[195] Sen tried in 1H90 before PuiNSKI*, •). ' and a special jury ; also to the 
decision of Fakan, J., in the Bombay case of The Queen-Empress v. l)e Silva 
1894 '. They are directly in point as to the unsustainahility of the third 
count. The Queen-Empress v. Keltic (I. L*. R., 17 All., 153) is against me; 
hut it is submitted that this Court will lollow its own previous rulings and 
that of the Bombay High Court. As the law now stands some specific sum 
must be proved to have been embezzled ; it will not suffice to prove a general 
deficiency in the prisoner's account; Beg. v. Jones (8 C. it P., 288), Beg v. Chap¬ 
man (L (3. & K., 119), Beg. v. Moah (Dear, C. C., 62(5), Beg. v. Wolstenhohne 
(11 Cox. C. C„ 313), 2 Russell on Crimes. 37-6. 377, 380, Roscoe's Cr. Ev., 450. 
The decision in Bex v. Grove (7 C. A P., 635) proceeded merely on the 
facts of that particular case as is pointed out in Beg. v. Jones (8 C. it. 
P., 288). Moreover seven out of the fifteen Judges dissented from that 
decision ; 2 Russell on Crimes, 377. The case of The Queen v. Lambert 
(2 Cox. G. C., 309) is not opposed to this general rule, as is explained 
in 2 Russell on Crimes, 377 note, which is furthei supported by the deci¬ 
sions of the Indian Courts already cited, with the exception of the 'The Queen- 
Empress v. Kellie (1. L. R., 17 All., 153). The amendment of the Penal Code 
by section 4 of Act 111 of 1895 deals only with the offence of falsification of 
aocounts, which though an offence oi a kindred, is yet of a different, nature. 
It reproduces the provisions pf 38 and 39 Vic., Cap., 24 ; see Statement of 
Objects and Reasons, Gazette of India, March 24, 1894; Beg. v. Butt (15 Cox. 
C. C., 564). The proviso applios to charges under section 477A of the Penal 
Code only. This is not a charge under that section. Had the Legislature 
intended to make the proviso of general application, it would have so enacted. 
If it will not be sufficient to prove a general deficiency in order to make out 
the commission of the offence, the Court will not permit evidence to be given, 
which will only have the effect of prejudicing the prisoner. On this ground 
as on the first it is submitted the third count should be struck out. 

TheS'ffl.«d/Mf/ Counsel (Mr .P. O' K mealy).— Unless evidence [196] beadmit- 
ted of a general deficiency, it would be extremely difficult, if not impossible, to 
prove the commission of the offence in these cases. See remarks of Erle, J., 

* Counsel was allowed to refer to the Reports of these eases in the Statesman and the' 
Times of India respectively— Ed. note. 
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V. &»lte (L. R-; 10. 0.R, 328), and 
$£$$.; 835), the facts of which latter case are on all fours with those of tne 
P resent prosecution. The Queen-Empress v. Kellie (I.L.R-, 1* & •• / 

:l directly in point. Moreover we say that the offence did constitute one 
action, and that the prisoner committed criminal breach of trust in respec 
a specific sum. The case for the prosecution is that he took away a 9ur *j 
money which represents the deficiency at one time and on a,paitieu at ay, 
nameiy, on the day on which he is said to have absconded. [HILL, ■ 1 

evidence by which you propose to prove this is mere speculation, it is no 
evidence) to go to the jury J The evidence I have opened to the jury is a we 
are prepared to give, and if the prisoner took the money before the day on 
which he absconded there is no evidence to support the third count. 


The Court here adjourned. 

On the re-assembling of the Court after the midday adjournment, judg¬ 
ment on the point argued was delivered by 

Hill, J. —Since the adjournment I have had the advantage of consulting 
the learned Chief Justice, and, though my own opinion is that expressed by 
Erle, J., in The Queen v. Lumbert (2 Cjx. C 0., 309), I must hold that the 
third count is in form opposed to the practice of tins Court in charges of this 
nature, and that it must be struck out of the indictment. 

• Vc-rdict — Utility. 


Attorney fortho Prosecution : The Uorentment Prosecutor, Mr. J. T. Hume. 
Attorneys for the Prisoner : Messrs. Wilson, Chdlterjec. A Mitra. 


F. lv. D. 


NOTES. 


£See also 2 C.W.N., 341. There whs a eoiilliel of decisions he tween those of the Calcutta 
High Court on the one hand .md of tlio Allahabad and the Bomba) High Courts ou the 
other: —17 All., 153 ; J8 All., 11l> : 19 Bom., 149. 

The Legislature in the Criminal Procedure Code, 1*98, see. 222. added clause (21. lo set 
at rest this eor.flict.J 


[197] APPELLATE CIVIL. 

The 7th September , 1896. 

Present: 

Sir \v. Comer Petheram, Kt., Chief Justice, Mr. Justice Banerjee 

and Mr. Justice Rampini. 


Dijendra Nath Hoy Chowdbry and another.Plaintiffs 

versus 

Soylendra Nath Roy Chowdhry and others.Defendants.' 1 ' 


Bengal Tenancy Act {VIII of 1885), section 158 — Tenure, Incidents of— 
Application against same tenant holding two or more tenancies — 

Form of petition. 

Held [by Petheram, C.J., and BlNEIUEE J. (RAMPINI, J., dissenting)], that under 
section 158 of the Bengal Tenancy Act, the landlord is authorized to include in one 

* Appeal f rom Original Decree No. 258 of 1895, against the decree of Babu Shyaxn 
Lhand Dhur, Subordinate Judge, Second Court of Zillah 24-Perganuahs, dated the 29th 
of June 1895. 


* 


134 




8bt|^ra>|lA JfitigVJKft QHQWpHBY &c. [18961 l.L.R. 24 Cal. 198 

, ''V.-.V'.'V 

application two 6? mdre tenancies held by the same tenant. Galop Chand Nowlakhaw 
Ashutosk (I.L.R., 21 Cal., 603), referred to. 

THE plaintiffs, who were the owners of sixteen annas of the zemindari No. 
650, Perganhah Serperajpore, applied on the 18th December 1894, in the Court 
of the Subordinate Judge of 24-Pergannahs, under section 158 of the Bengal 
Tenancy Act, to ascertain the real areas of the different pieces of land 
appertaining to the jammas, held by the defendants, and also to ascertain of 
what description of tenants the defendants were. The plaintiffs alleged that 
one jamma, standing in the name of Chiranjib Khan, and another, standing 
in the name of Goluck Chunder Bose, both situate in the same village, 
and appertaining to talnq No. 650, used to be recorded, in the zemindari 
seristha of their predecessor; that one Bepin Chunder Hoy, deceased, father 
of the defendants, was in possession of the said two jammas , and that 
since his death the defendants were in possession. The defendants contend¬ 
ed that the . two . jammas being separate find the lands also being 
separate, a joint application could not he made in accordance with law. 
They also contended that, if a separate application were made, in respect of 
each of these jammas, the Court, would *have no jurisdiction to try it. 
The matter came on for hearing before the Subordinate Judge on the 
[198] 10th May 1895, and he made an order to the effect that the contention 
of the defendants should prevail, and in that view the question of jurisdiction 
would have to be decided, having regard to the nature of the tenancies. On 
the 29th June 1895, the matter came before him again, and he passed the 
following order ■ — 

“The applicant not having expressed his willingness to elect, though 
ordered to do so, I dismiss his application with costs.” 

From this order the plaintiffs appealed to the High Court. 


Babu Hum Chunder /inner jw, Balm Ham Churn Mittr.r, Babu Umakali 
Mookerjec, Babu Sirish Chundei Choirdhry and Babu Surat Chunder Roy 
Chowdhry for the Appellants. 

Babu Joqesh Chinnier Roy, for the Respondents. 

The appeal was originally heard by a Bench consisting of PETIIKRAM, C.J., 
and RamPINI, J., and the following judgments were delivered. 

Petheram, C. J. (after staling the facts, continued).—The zemindars have 
appealed, and as 1 have the misfortune to differ from Mr. Justice RAMPINI as 
to the meaning of section 158, 1 proceed to state my own view of it, so far 
as it affects the present question. 

The question is whether finder section 158 the owner of a zemindari can 
include all the land held by the same tenant within his zemirulari, though it 
is hold under more thau one tenure, or whether he must make a separate 
application in respect of the land hold under each tenure. The question is 
entirely one of the construction of the section, and no question of discretion 
or convenience or inconvenience can, in my opinion, bo properly considered in 
answering it. 

The Court to which the application is to be made would, undoubt¬ 
edly, have jurisdiction to determine a suit for the possession of the land between * 
the zemindar and the tenant, and to determine in one suit questions relating to 
lands which might be held under more than one tenure ; and, as the same word 
“ land ” is used in the section with reference to a suit and an application, I can 
only come to the conclusion that the framers of the sectiou meant the same . 
land in each case. Had they intended that the word when used with reference 
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application should not mean [lM] land, but something 6Iso, I cannot 
tfciat 'they would not have said so. ' 

Mf-t" •'' '■ The only word in the section upon which au argument for the respondent 
ifon be founded is the word 11 class ” in sub-section (<?), as it may, n° ou * 
be argued that if the Legislature had intended that the lands of several tenures 
might be dealt with in one application, they would have used the plura ms a 
of the singular, as, if several tenures were dealt with, the same person mignl 
be found to fall into several classes of tenants. A little consideration ml, 
however, show that this argument is not well founded, as it is equally possible 
that the tenant may belong to the same class in respect of all the tenures, 
and then the word in the sub-section be sufficient ( ^ meet the case; and it 
would follow that if this is to be treated as the test vord, a zemindai might 
include the land of several tenures in the same applh ation when the tenant 
fell in the same class in respect of all of thorn, hut could not do so when he 
would fall into different classes: a result which would he very unfortunate, as 
it would make the jurisdiction of the Court dependent on the decision of the 
case. 

« 

In my opinion there is nothing in the context to show any different 
intention, and the ordinal v rule applies that the singular word “ class ” in the 
sub-section includes the plural “classes,” I think the order of the Suhordinato 
Judge is wrong, and that the case should ha remanded to him to re-instate it 
on his lile and dispose of it according to law ; but as Mr. Justice R.4MPINI is 
of a different opinion, the papeis must he laid before a third Judge, 

Rampini, J. —This is a pioceeding instituted under section 158 of the 
Bengal Tenancy Act in the Court 01 the Subordinate Judge of the 24-Pergannahs. 
The plaintiffs, who are landlords, applied to have determined the incidents of 
two tenancies, now in the occupation of the three defendants. One of these 
tenancies is described as a /omnia, standing in the name of Chiranjib Khan, and 
bearing a rental of Rs. 169-13-6, and the other as a janima, standing in the 
name of Goluck Chundei Hose, hearing a rental of Rs. 69-11-15. The plaintiffs 
applied to have determined the areas, positions and boundaries of the different 
plots of land appertaining t o these jamman, and the classes of tenants to 
which the defendants belonged ; also whether the rents of tho tenancies [ 200 ] 
were liable to enhancement or ml- They value! their application as a suit 
at a total value of Rs 5,100, the value of one of the tenancies being, according 
to them, Rs. 3,731, and that of the other Rs. 1,369. 

The defendants inter aha pleaded that the values of the tenancies were 
Rs. 1,000 and Rs. 300, respectively ; that a separate proceeding should have 
been instituted with regard to each tenancy ; ftnd that, accordingly, the pro¬ 
ceedings should .have been instituted in the Court of the Munsif of Basirhat. 

The Subordinate Judge held that a separate application should liavo been 
presented with regard to eich t-ma icy : he gave the plaintiffs an opportunity 
of electing with respect to which tenancy their present application 3hould be 
regarded as applying, and, as they made no election within the time allowed 
them for the purpose, he dismissod the application. 

An appeal has been preferred against this order, and it has been contended 
(?) that there is nothing in section 158 to prevent one application being presented 
for the determination of the incidents of any number of tenancies, provided 
they are in the occupation of the same person, or, as in this case, in that of the 
same sot of persons . and (2) that, under the provisions of sections 45 and 647 
of the hhil Procedure Code, the Subordinate Judge was bound to determine 
the incidents ri the two tenancies in one application, and that, if he found it 
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iaconvemeat so, all he could do was to order separate trials with regard 
to each tenancy. 

1 ate of opinion that the order of the Subordinate Judge is right, and that 
the Legislature, in framing section 158 of the Tenancy Act, did not contemplate 
that in one proceeding under this eection the incidents of more than-one tenancy 
should be determined. This appears to me to have been held by the learned 
Judges who decided the case of Golap Chand Nowlakka v. Ashutosh Chatterjee 
(1. L. B,, 21 Cal., 602). They said in their judgment in that case: "in bhiscase 
Ashutosh Chatterjee applied to the Court under section 158 of the Rent Act 
to have the nature of a large number of tenancies determined in one suit. 
In other words, he asked the Civil Court to do what the law declares in 
[201] section 103 to be the peculiar duty of the Revenue authorities. The 
Subordinate Judge was of opinion that section 158 only applied to particular 
cases, and did not justify such an application. The District Judge, however, 
was of opinion that-the section should he literally coustrued, and that the 
proceeding should he allowed. We think the Legislature did not contemplate 
that the several causes of action should be lumped up together. There is no 
procedure known to our law that recognizes the right to bring batches of suits 
in one claim. We direct that the decree of the lower Court be set aside, and 
that of the first Court affirmed with costs." 

Now, the plaintiffs in this case appear to mo to be doing exactly what the 
- learned Judges in the above cited judgment hold could not, and should not, be 
done. They are bringing one application with regard to more than one 
tenancy. They are lumping up different causes of action. They are institut¬ 
ing two suits, or rather two proceedings, by one and the same application. 
They are trying to make the settlement procedure applicable to proceedings 
of the Civil Court under section 158. 

No doubt a distinction can he drawn -between the present case and the 
case of Golap Chand Sow I alt ha v. Ashutosh Chatter jte. (I L.R., 21 Cal., 602], 
inasmuch as in this can-:, one set of defendants hold both tenancies, while in 
the case of Golap Chaud Sowlakhu v. Ashutosh Chatterjee (l.L.R., 21 Cal., 
G02), there were about twenty tenants in occupation of the different tenancies. 
The learned Judges, who decided that case, however, did not base their judg¬ 
ment on that fact. They based it on the ground that the Legislature in section 
158 contemplated that one tenancy only should he dealt with in one proceeding 
under tiiat section, whatever might ho the litoral interpretation of its terms, 
and I am of the same opinion. 1 may acid that the word "class " in clause (c) 
of the section clearly points to this conclusion. The “ class" to which the 
tenant belongs is to be determined. The Legislature did not contemplate that 
the “ classes" to which he belonged should he determined, as might bo neces¬ 
sary if more than one tenancy could be the subject of one application under 
section 158, for ono tenant could, undoubtedly, belong to more than one class 
of tenants, if ho were in occupation of more than one tenancy. 

[202] Then, I am of opinion that sections 45 and 647 of the Civil Proce¬ 
dure Code are not applicable to proceedings under section 158. Section 143, 
clause (2) of the Tenancy Act makes the Civil Procedure Code applicable to all 
suits -, but not to "miscellaneous proceedings” initiated by an application. 
From section 144, clauses (1) and (3), it is clear that the Tenancy Act make3 
a distinction betweon “ suits” and "proceedings” initiated by application. 
The order on an application under section 158 has, hy clause (3) of that section, 
the force of, and is subject to. tho like appeal as a decree: but this doe9 not 
make it a suit, [see the case of Upadhya Thakur v. Per*idh Sinrfh (I. L R., 
23 Cal., 723), in which it has been ruled that proceedings in a case,under 
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/ j^ioxi XQ4 (3) of the Tenancy Act, which are initiated by an application, are 
"‘hot a spit; thongh the final order on them may have the force of a decree and 
be subject to appeal I. That being so, the Subordinate Judge was not bound 
to apply the provisions of sections 45 and 647 of the Civil Procedure Code to 
the proceedings in this case, and he had a discretion to pass such order ae he 
thought fit to pass in the circumstances. I consider the order be did pass was a 
vei*y proper one. He required the plaintiffs to elect to which tenancy their applica¬ 
tion should be regarded as applying, leaving them free to present another 
application for a determination of the incidents of the other tenancy. As the 
plaintiffs advisedly refused to make an election, he rejected the application. 

This order seems to me to lie right, both because, as already pointed out, 
the plaintiff's’ application was not onosucii as the Legislature, in framing section 
158, contemplated should be presented under it, and as a perfectly proper one 
under the circumstances. It would be manifestly exceedingly inconvenient to 
a Court to have to determine the incidents of more than one tenancy in one 
proceeding. The lands of each tenancy rnav consist of different plots. They 
may bo situated in different villages. Each plot may he held at a different 
rent and at a different rate of tent. The situation, quantity and boundaries 
of each plot in each village and the rent, and rate of rent, at which each 
was held, would have to be ascertained and described. Then, if one applica¬ 
tion is good for more than one tenancy, why should it not be good for twenty ? 
[203] as in the case of Golctp Chond Nowlakhn v. Ashutoah Chatterjee (I.L.R., 
21 Cal., 602), or for even more. It would in that ease be a most complicated 
matter to determine the names of all the tenants (for there might be joint 
tenants, as in this case), and the different classes to which they belong in 
respect of each tenancy. The decree in such a proceeding would he a most 
portentous document, full of most numerous and complicated details, having 
no connection with each other. It is, therefore, in my opinion, most desirable 
for the sake of clearness, simplicity, order and method, that each application 
under section 158 should have relation to only one tenancy and no more. 

Jfc has been said that all confusion could be avoided by the Judge ordering 
separate trials with regard to each tenancy, though a joint application may 
have been presented for the determination of the incidents of all of them. But 
this would he an inconvenient course to pursue. The record of one trial only 
would be complete. In the course of the other trials reference would constantly 
have to be made to the application in the first trial, or else a copy would have 
to be put up with the record of each trial. But the simplest way of all would 
be to require, as the Subordinate Judge has done, that an application should 
be presented in eaeli case, and that, as i have observed, would seem to me to 
be what the Legislature contemplated. • 

I would, therefore, dismiss this appeal with costs. 

In consequence of the difference of opinion between their Lordships, the 
case was, under section 575 of the Civil Procedure Code, referred to Mr. Justice 
BANERJEE for his decision. The parties were represented at this hearing by the 
Bame pleaders as at the hearing before the Division Court. The arguments 
appear sufficiently from the judgment delivered by 

Banerjee, J. —In this appeal, which arises out of an application under 
section 158 of the Bengal Tenancy Act, and which has been referred to me 
under section 575 of the Code of Civil Procedure, owing to a difference of 
opinion between the Chief Justice and Mr, Justice Bampini, who first heard the 
appeal, the sole question for determination is whether, under section 168 of the 
Bengal Tenancy Act, the landlord is authorized to include [204] in one appli¬ 
cation two or more tenancies held by the same tenant, or whether he is bound 
to make a separate application in respect of each separate tenancy. 
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The Court below has held that he is bound to make a separate application 
in respect of each tenancy, and it hns, accordingly, dismissed the application 
of the appellants who had made an application in respect of two tenancies 
held under them by the respondents. 


It is contended, on behalf of the appellants, that section 158 contains no 
provision, either express or implied, against the making of an application like 
the one in this case ; and that, in the absence of any such provision, their 
application ought to have been entertained, and any practical difficulty in the 
determination of the incidents of the two tenancies in question in one proceed¬ 
ing might have been obviated by following the course provided for in section 45 
of the Code of Civil Procedure, which applies to proceedings under section 158. 
On the other hand, it has been argued for the respondents that section 158 
only contemplates an application in respect of a single tenancy ; that the Code 
of Civil Procedure has no application to proceedings under that section : and 
that it was competent to the Court holow to disallow an application of this 
sort, as it lias done, on the ground of practical inconvenience. 

After giving the matter my best consideration, the conclusion I arrive at 
is that the contention on behalf of the appellants is well founded. 


It is true that section 158 of the Bengal Tenancy Act, in speaking of “ the 
landlord,” “ the tenant,” “ the land,” “ the class ” to which tho tenant belongs, 
and " the rent payable ” by him, uses words in the singular number only; hut 
'by section 2, clause (2) of the General Claus&s Act I of 1868, words in the 
singular include the plural, unless there is something repugnant in the subject or 
context. Some of those terms, such as “ tho landlord,” " the tenant ” and “ the 
land ” must obviously, in many cases, havo to be taken as including the plural; for 
there may, vorv often, be more landlords than one forming a body of joint landlords, 
more tenants than one forming a body of joint tenants, and more plots of land 
than one of various descriptions in respoctof one and the same tenancy; nor 
[205] is the class to which the tenant belongs, the particular mentioned in 
clause (c) of the section, always one and the same in respect of one and tho 
same tenancy, as it is not unusual to have a tenancy created by one and the 
same document in respect of alluvia! or jungle lands, with a fixed rate of runt for 
one part of the land, and a progressively varying rate for another. Thus some 
of the words used in this section in the singular number have often to bo taken 
also in the plural. Is there anything repugnant in the subject or context, then, 
to say that the land of the tenant, the class to which he belongs, and the rent 
payable by him, may relate to more tenancies than one, all held by tho same 
tenant or tenants under the same landlord? 1 do not think there is any. If 


the tenants are different in respect of different tenancies, then, no doubt, the 
case would not como within the scope of the section, it being a case already 
provided for by chapter X, section 103 and the following sections: and this is 
what has been decided in the case of Golnp Chaud Noiolakhu v. Ashutosh 
Chatterjee (I, L. R., 21 Cal., 602). 


That case, however, is no authority for the contention that a single 
application by the landlord or joint landlords in respect of two or more tenancies 
held under him or them by the same tenant or tenants cannot he entertained 
under section 158. Special stress was laid in the argument on behalf of the 
respondents upon the language of clause (c) of the section which uses the term 
" c i aas " to which the tenant belongs in the singular number, as indicating that 
it is only an application in regard to a single tenancy that the section con¬ 
templates ; but, as I have shown above, no such inference can arise, seeing 
that even in regard to a tenancy, created by one and the same document, the 
tenant may belong to one class in respect of a portion of the land demised, and 
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'hi' mpect of another part, being a raiyat holding **&*$. 
j^wwi, as to a part, and merely an occupancy raiyat as to the rest. It was 
- argued that, if one application in regard to two or more tenancies, though held 
•by the same tenant, was entertained, the proceedings would become complicat¬ 
ed, and that the course suggested in the argument on behalf of the appellants, 
namely, that section 45 of the Code of Civil Procedure might be followed, would 
be inapplicable, because the Code of [206] Civil Procedure did not apply to 
proceedings under section 158; and in support of this contention, sub-section ^ 
of section 143 of the Bengal Tenancy Act was referred to as showing that the 
Code of Civil Procedure, subject to certain qualifications, applied only to suits, 
whereas proceedings under section 158 were not suits. * 

I am of opinion that this argument is not sound. Section 647 of the Civil 
Procedure Code makes the procedure prescribed in the Code applicable, as far 
as it can be, to all proceedings in any Court of civil jurisdiction, other than suits 
and appeals. It is true that that section is subject to the provision of section 4 of 
the Code which provides that, " save as provided in the second paragraph of 
section 3,” nothing contained in the Code shall affect any law “ prescribing 
a special procedure for suits between landholders and their tenants.” But if 
a proceeding under section 158 of the Tenancy Act is a suit, the Civil Procedure 
Code applies to it bv virtue of section 143, clauso (2) of the Tenancy 
Act. If it is not a suit the saving clause in section 4 of the Code of Civil 
Procedure does not apply to it; and, therefore, section 647 of the Code applies. 
In any view, then, the provisions of the Code of Civil Procedure may 
be applied to the proceedings in question, so far as they can he made applicable, 
and the inconvenience resulting from the proceedings becoming complicated by 
the inclusion of more tenancies than one in an application under section 158, 
may be obviated by following the course prescribed by section 45 of the Code 
of Civil Procedure. 

1 should notice here a contention raised, on behalf of the respondents, 
that section 647 of the Code of Civil Procedure is limited in its application to 
incidental proceedings arising out of suits and execution of decrees, such as 
proceedings for setting aside sales and the like. This contention is sufficiently 
met by the case of Thakur Perslmd v. Faldrullah (I. L. R., 17 All., 106 : L. R., 
22 T. A., 44) in which their Lordships of the Privy Council make this observa¬ 
tion : " Their Lordships think that the proceedings spoken of in section 647 
include original matters in the nature of suits, such as proceedings in probates, 
guardianships, and so forth, rnd do not include executions.” 

For the loregoing reasons 1 agree in the view taken by the [207] learned 
Chief Justice in this case, and 1 think that this appeal ought to be allowed with 
coats, the order of the Court below set aside, and the case sent back in order 
that it may be heard and determined on the merits. 

S. C. G. Appeal allowed and case, remanded. 
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Tfte /lift December, 1896. 

Present: 

Mb. Justice Banerjee and Me. Justice Rampini. 


Karim Chowkidar and another.Defendants 

versus 

Sundar Bewa and others.Plaintiffs/ 


Bengal Tenancy Act, sections 20, clause (d), 70, 82, 80, 100, sub-sections 

(a) and (c) — Bight of Noil-Occupancy ruiyat — Death of raiyut having 
right of non-occupancy — Heirs — lie-cutty by landlord. 

The right of a non-occupancy raivnt (who dm>. not hold under any express engagement) 
in his holding is not heritable. 

THE plaintiffs brought this suit to recover possession of certain land as heirs of 
one Nilu Nasya, who held njote under the second defendant, the zemindar of the 
village. The plaintiffs asserted that, on the death of Nilu Nasya, the zemindar 
unlawfully put the first defendant into possession of the land and dispossessed 
them. The Court of First Instance held that the jute in question, being a non¬ 
occupancy holding, was not heritable, and dismissed the suit. The Lower 
Appellate Court reversed this decree. Tho defendants brought this appeal to 
the High Court on the ground that, the Court below had " erred in holding 
that the rights of a non-oceupancy raiyat are heritable. - ’ 

Babu Mnkund Nath Hoy for tho Appellants. 

Babu Surmdra Chunder Sen for the Respondents. 

Babu Muhund Nath Boy. —Prior to Act VIII of 18Ho non-occupancy 
holdings were not, heritable, and it, was oven questioned whether a right of 
occupancy was a transferable tenure,-- see Ajoodhia Persad v. Kmam Dundee 
Begum (H. L. R., Hup. Yol., 72b : 7 \V. R., 528), and J a tee Bam Surmah v. 
Mungloo Surmah (8 \V. ]{., BO). Tliore is nothing in the Act to show that 
the right of a non-uccupancy raiyat is heritable. 

[ 208 ] Babu Surcndtu Chundei Sen for the respondents.—Section 20, sub¬ 
section (3) of Act VIII of 1885 shows that a non-occupancy holding is heritable. 
The right of a lion-occupancy raiyat to compensation for improvements can 
be claimed by bis heir under section 82. 

The following judgments wore delivered by the Court (BANERJEE and 

Rampini, JJ.) 

Banerjee, J.— The suit, out of which this appeal arises, was brought by 
the plaintiff’s-respondents to recover possession of some land on the allegation 
that it constituted the jole of one Nilu Nasya ; that the plaintiff s as his heirs 
are entitled to the same, and that the second defendant, their zemindar, has 
wrongfully dispossessed them and settled the land with defendant No. 1. The 
defence was a denial of the plaintiff s’ right. 

The first Court found that Nilu held the land as a non-occupancy raiyat, 
that he relinquished the holding in his life-time, and that a non-occupancy 
holding was not heritable ; and it accordingly dismissed the suit. 

On appeal, the Lower Appellate Court has reversed that decision and given 
the plaintiffs a decree on tho ground that tho land was not shewn to have been 

• Appeal from Appellate Decree No. 1442 of 1895, against the decree of R. R. Popo, Esq., 
District Judge of Zillah Dinajpur, dated the 6th of May 1895, reversing the decree of Babu 
Hari Das Basu-, Munsif of T*hulbari, dated the 25th of February 1895. 


141 





Cal. M' , ' KAElM CfiOWKlDAB & o . V . 

relinquished by Nilu, and that a non-occupancy holding is heritable under 
the law. 

In second appeal the only question raised is, whether the right of a 
. non-occupancy raiyat (who does not hold under any express engagement) in his 
holding is heritable, and the holding passes to his heirs so as to entitle them to 
claim it as against the landlord who has re-entered upon the land on his death. 

The learned Vakil for the defendants-appellants contends that the ques- 
ion ought to be answered in the negative ; that the absence of any provision 
in the chapter of the Bengal Tenancy Act relating to nou-occupancy raiyats 
similar to section 26, which enacts that the right of occupancy is heritable, 
clearly shows that it is not the intention of that Act to make non-occupancy 
holdings heritable ; and that under the law as it stood before that enactment, 
not only were such holdings not heritable, but the horitability of the right of 
occupancy ifcsolf was open to question, as will appear from the cases of 
Ajoodhia Pentad v Emam Bamlce [209] Begum (B. L. R., Sup. Vol., 725 : 7 
W. R., 528) and Jaler Bam Summit v. Mangloo Surmah (8 W. R., 60). On the 
other hand, it is argued for the respondents that section 20, sub-section (3) of 
the Bengal Tonancy Act indicates that anon-occupancy holding is heritable, and 
that sections 79, 82 and 160, clauses (r) and {r) of the Act, go to support the 
same view. 

After considering the arguments on both sides, we aro of opinion that the 
appellants’ contention should prevail. Bub-section (3) of section 20 of the 
Bengal Tonancy Act only shews that where the heir of a non-occupancy raiyat 
is allowed to hold on, ho may add the period of his own occupation to that 
of bis predecessor to make up the period of twelve years necessary for the 
acquisition of the right of occupancy ; but the provision is expressly said 
to be limited to the purposes of section 20, and it does not show that he 
can compel the landlord to give up possession after re-entry on tho late 
tenant's death. And the utmost that can ho inferred from the other provisions 
of the Act relied upon is that somo of the right?, possossod by a non-occupancy 
raiyat, such as his right to claim compensation for improvements, or to remain 
in occupation in certain cases notwithstanding a sale of the superior tenure 
for rent, may bo claimable by his heir. But, on the other hand, the absence 
of any provision relating to non-occupancy holdings similar to that embodied 
in section 26 of the Act with reference to the right of occupancy, affords in 
our opinion the strongest indication that the Legislature did not intend to 
make non-occupancy holdings, heritable. Under the law as it stood before tho 
Bengal Tenancy Act was passed, non-occupancy raiyats not holding under 
any express engagements were treated as tenants at will, or as tenants from 
year to year Bee Act X of 1859, section 25 ; see also tho observations of 
Mr. Justice Field in his Introduction to the Bengal Regulations, p. 40, and 
those of Mr. Justice Tbkvok in Thakooranee Dus see v. Bisho&hnr Mookerjee, 
(3 W. R., 29 (38): IS. L. Ii., Sup. Vol., 202 (220)]. 

Under the old law, non-occupancy raiyats were the lowest class of raiyats, 
and if the respondent’s contention he correct, it would follow that all raiyati 
holdings were heritable. But this would be [ 210 ] somewhat inconsistent with 
certain provisions ot law, such as Regulation VIII of 1819, section 11, clause 3, 
which speak of hereditary raiyats as a distinct class. 

For the foregoing reasons we think this appeal must be decreed, the 
decree ot the Lower Appellate Court reversed, and that of the first Court restored 
with costs in this Court and the Court below. 

Rampini, J,—I concur in the judgment of my learned brother. There is 
no doubt a very general impression in Bengal that there is now no great 
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difference between occupancy and non-occupancy rights, and that both are 
heritable. There would seem to be some justification for the former view 
for a non-occupancy raiyat admitted to occupation of land otherwise than under 
a registered lease can apparently not be ejected except on one of tho grounds 
specified in section 44; so that as long as he does not come within the provi¬ 
sions of that section, he is as secure in the occupation of his land as if he 
had been an occupancy raiyat. Then, from the provisions of section 20, 
clause 3, of the Bengal Tenancy Act, it would at first sight appear as if the 
rights of a non-occupancy raiyat were heritable in tiio same way as are those 
of an occupancy raiyat, for its terms apply to all raiyats ; but on closer consi¬ 
deration it is clear that the terms of this clause are limited by the words “ for 
the purposes of this section; ’’ so that, after all, tho clause only comes to this, 
that a person whose father or predecessor in interest, had an occupancy right 
becomes on the death of his father or predecessor in interest a settled raiyat, 
and that an heir to a. raiyat, if allowed by the landlord to occupy the land of 
his predecessor, can add to the period of his occupation that of his predecessor’s 
occupation for tho purpose of the acquisition of the status of a settled raiyat. 
The old law would seem to have gone no further : for the words “ the holding 
of the father or other person from whom a raiyat, inherits shall bo deemed to 
be the holding of the raiyat within the meaning of this section,” which occur 
in section (i of both Act X of 18;39 and Bengal Act VIII of 1H69, are also limited 
_ by the concluding words of the clause, and # \vould seem to mean merely that 
when the heir of a raiyat is allowed, or in any way manages, to occupy his 
predecessor’s land as a raiyat, the time of his occupation as such shall be added 
to that of his predecessor, when computing [211] the period of twelve years 
necessary for the accrual of an occupancy right. 

This interpretation of the law, apparently the only one that can be put 
upon the strict terms of the Bengal Tenancy Act, may in some cases cause 
hardship. Thus, if a non-occupancy raiyat dies while his crop is on the 
ground, then, unloss the rule of English law as to emblements [see Wood fall’s 
Law of Landlord and Tenant, chapter XX, section 3 («)i applies to Bengal, 
and I know of no instance of its-having been held applicable, the crop will 
be lost to his heirs ; for death determines the tonancy of the raiyat, if his 
interest is not a heritable one, and his heirs cannot enter on the iand and 
reap the crop after the tenancy has boon determined. Again, section 79 of 
the Bengal Tenancy Act actually encourages a non-occupancy raiyat to erect 
a suitable dwelling house on his land for the occupation of himself and his 
family,—also to sink wells and effect other improvements on his land even 
against his landlord’s will. If ejected during his liie-time lie can recover 
compensation from his landlord Section 82), hut the moment, he dies, if his rights 
be not heritable, die benefit of, and the money sunk in, these improvements 
are lost to his heirs, who would seem to be liable to ejectment from the laud 
and dwelling-house at the pleasure of the landlord. 

Then, the law may also work hardly in the case of undoi-raiyats. The 
provisions of section 85 ate certainly not clear. They provide that a sub-lease 
shall not be valid against a raiyat’s landlord unless registered, and that a 
sub-lease shall not he admitted to registration if it purports to create a term 
exceeding nine years. This would seem to imply, though it, is nowhere expressly 
provided, that ft sub-lease, if registered and for a term not exceeding nine 
years, will be valid against the raiyat s landlord, whether he consents to it or 
not. But if the sub-lease is executed by a non-occupancy raiyat, whose rights 
are not heritable, it will certainly be rendered void by his death ; for a person 
cannot assign an interest in land exceeding that, which he himself possesses, 
and if his rights are determined by his death, then so must also be the rights 
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Nw’Vlfis feb-lessee, though apparently protected by 
registered with the sanction of the law. 

The non-heritability of non-occupancy raiyats’ rights may £212] cause loss 
to the landlord, as well as to the non-oecupancy raiyats’ heirs; for it has been 
held that occupancy rights being heritable the heirs of an occupancy raiyat 
are liable for the rent of their predecessor’s land, whether they occupy.it or 
not [Peary Mohun Hookerjec v. Kumaris Chunder Sirkar (I. L. R., 19 Oah, 
790)1. But if non-occupancy raiyat’s rights are not heritable, their heirs who 
do not enter on occupation cannot be held liable by the landlords for the rent 
of the lands, and the landlords may consequently lose money. 

F. K. D. Appeal decreed. 


NOTES. 

[I, This was finally overruled in (IBM) 18 C.W.N., 828 whero the Full Bench held 
that the non-occupancy raiyat’s holding was heritable under the Bengal Tenancy Act 1888. 
Divergent views had boon held in (1907) 34 Cal., 516 ■ 11 O.W.N., G20 : 5 O.L.J., 457 P.B. 
and doubts had boon expressed m (1903) 13 C.W.N., 917 ■ 10 C.L.J., 008 ; (1904) Si Cal., 
757 F.B. 

II. In (1904) 31 Cal., 757 P.B. . 8 C.W.N., 479, it was held that the lieir of an under- 
raiyat under an annual holding was entitled on the death of the undcr-raivat to remain 
in possession of the land until the end of the then agricultural year for the purpose, if the land 
has been sub-let, of realising the rent which might accrue during the year ; or if uot sub-let, 
for the purpose of tending and gathering in the crops. 

III. As regards the scope of s. ‘231, Indian Contract Act. 1372, see also (1904) 32 Bom,, 
356 : 6 Bom. L.B., 731.] 
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APPELLATE CTVJ L. 

The X0th November', lH9(i. 

PRESENT : 

Mb. Justice Baser,tee and Mb. Justice Rampini. 


Kallinath Chakravarti and others.Defendants 

versus 

Upendra Chunder Chowdhiy (Plaintiff) and others.Defendants." 1 


Landlord and Tenant --- Transfer by Tenant without consent of Landlord- 

Original Tenant remaining in possession as sub-tenant of the transferee — 
Abandonment of tenure—-Liability to ejectment —/' leading — Parlies. 

Where the defendants had purchased the rights of tfjc original tenants of certain jote lands, 
without obtaining the consent of the landlord to the transfer of the tenures, and the original 
tenants had remained in possession as sub-t,:nants of the transferor's. Held, that the principle 
laid down in Kabil Snrdnr v. Chunder Nath Nag Chowdhry (I. L. R., 20 Cal., 590) was not 
applicable, and that the landlord was entitled to a decree for ejectment against the transferees. 
THFj plaintiff brought this suit as the proprietor of a share of a village (the 
remaining share of which belonged to defendants Nos. 4 and 5 who did not 
appear) to eject the first three defendants from certain jote lands which had 
been purchased hy them, on the ground that these lands were ordinary raiyati 
jotes and could not', according to the custom prevailing in the district, be 
transferred, and that the defendants had transferred them without his permis¬ 
sion and without entering into any settlement with him. The suit was defended 

* Appeal from Appellate Decree No. 1051 of 1895 against the docree of P. II, Harding, 
Eaq , District Judge of Mymensingh, dated the 25th of March 1895, affirming the decree of 
Babu fUdha Kissen Sen, Subordinate Judge of that District, dated the 18th of April 1894. 
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' on the ground amot»$ others that the heirs of the raiyats whose jotes had 
been purchased weire still in possession and had not surrendered their holdings. 
It was found by both the [213] lower Courts that the former tenants having 
abandoned their holdings under the plaintiff and having become tenants of the 
defendants their jotc.s were not subsisting at time of suit, and that the ruling 
in the case of Kabil Sardar v. Chundcr Nath Na f j Chowdhry (I. L. R., 20 
Cal., 690) was not applicable. 

Babu Srcenath Das* and Dr. Asntosh Mukcrji. for the Apjiellauts. 

Dr. Rashbehari Ghose and Babu Grish Chundcr Chowdhry for the 
Respondent. 

Babu Srecnath TJass. —The plaintiff as a co-sharer was not entitled to 
maintain tho suit without joining the other co-sharers as co-plaintiffs or estab¬ 
lishing satisfactory grounds for not so joining thorn. Tho original tenants did 
not abandon their holdings. Thoy remained in possession, though as sub¬ 
tenants of the transferees, and hence the plaintiff was not entitled to succeed—- 
See Kabil Sardar v. Chundcr Nath Nay Chowdhry <T. L. R , 20 Cal., 690), and 
Shrishtcedhur Iiiswas v. Madam Sirdar (I. L. R., 9 Cal., G1H). 

Dr. Rashbehari Ghose. for the Respondent.—It was found by the Court of 
first instance that the lands wore not transferable by custom. The purchaser 
is bound to communicate with the zemindar and obtain his consent to the 
transfer of the tenure. Bhnjuhnrcc Bun irk v. Aka Golam Ah (16 W. R., 97). 
The original tenants are thesub-tenants of the defendants and pay no rent to 
the landlord. They must he taken to have surrendered their holdings, and the 
case of Kabil Sirdar v. Chundcr Nath Nay Chowdhry (I. h. R., 20 Cal., 590) 
is not applicable. 

Tho judgment of tho Court (Banerjee and Rampini, JJ.) was as follows:— 

This appeal arises out of a suit brought by the plaintiff, respondent, to 
recover khas possession of his share in certain lands on r.ho allegation that the 
principal defendants, who alleged that they were in possession of the same as 
purchasers of tho joie rights of the former tenants thereof, had no right to 
remain on the land, the dinged fates not being transferable, and that as the plain¬ 
tiff’s co-sharers have not joined with them in tho suit, they are made defendants. 

[214] The co-sharer defendants did not enter appearance, hut the principal 
defendants defended tho action on various allegations of which it is necessary 
now to notice only one, namely, that the plaintiff was not entitled to recover 
khas possession, as the original tenants were still in possession. This objection 
led to an issue being raised in tho first Court, which was the seventh issue in 
the case. Both tho Courts below have found for the pi iintifV upon that issue, 
and they have accordingly given him a decree for so much of the land as was 
found to be in the possession of,the principal defendants. 

Ln second appoal two objections have been raised against the judgment of 
the lower Appellate Court, first, that it was wrong in giving the plaiutiff any 
decree at all when he was only a fractional co-sharer in the zemindari and the 
other co-sharers did not join as plaintiffs ; and, second, that upon tho facts 
found, the lower Appellate Court was wrong in giving the plaintiff any decree 
for khas possession when it ought to have hold that tho original tenants, being 
still in possession of the holdings though as sub-tenants under the defendants, 
a suit for khas possession was not maintainable. 

The first objection was never raised in either of the Courts below, and we 
do not think it right and proper to allow it to be raised at this last stage of the 
case. It is an objection which, if raised in time, might have been met. More¬ 
over, upon the facts found by the lower Appellate Court, the defendants are 
mere trespassers upon the land, and as against them there could be no objection 
to a fractional co-sharer in the zemindari maintaining a suit for khas possession. 
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been relied upon. 


In support of the second contention, two cases 
■ One of these, the case of Kabil Sardar v Chunder Nath Nag Chowdhry (I. L. 
R., 20 Gal., 590), has been considered by the Courts below, and they have 
both found that the facts of this case are very different from those of the case 
cited. In eur opinion the Courts below are quite right in holding that that, 
case has no applicalion to the present. There a share of the holding was 
sold by the original tenants to certain memhers of their family and, after 
the sale, the entire holding remained jointly in the possession of the 
f 2i5j original tenants and the transferees, and the rent of the holding con¬ 
tinued to he paid in its entirety in the names of the original tenants and the 
transferees. In that state of things, the lower Appellate Court having given 
the plnintiff, the landlord, a decree for khas possession, all the defendants in 
the suit, that is, the original tenants and the transferees, appealed to this 
Court, and this Court reversed the decree appealed against and dismissed the 
suit of the plaintiff, holding that, as there had been no abandonment of the 
holding by the original tenants, the landlord had acquired no right to re-enter. 

In the present case on the contrary the facts found are, that the rights of the 
original tenants have been entirely transferred to other persons, that 
some of these transferees are in possession of portions of the tenures upon 
payment of rent to the landlord or his ijamdars, that in regard to the remain¬ 
ing lands of the tenures, though the or'giml tenants may be st ill in possession, 
they are in possession as sub-tenants of the transferees and have paid no rent 
to the landlord for the last ten or eleven years The original tenants were 
not made parties to the suit no 1- was any objection taken to the suit proceeding 
in their absence, and the present appeal is only on behalf of the purchasers. 
Upon a review of these facts, the lower Appellate Court has distinctly come 
to the conclusion that the former owners of the tenures which the defendants 
have purchased have abandoned their holdings under the plaintiff. That being 
so, we think that the facts of this case are so essentially different from those 
of the case of Kabil Sardar v. Chunder Nath Nag Chowdhnj (l. L. R., 20 Cal., 
590) that the principle of that decision can have no application to the present 
case. 

The other case relied upon is that of Srishtcedhur Biswas v. 1 la dan Sirdar 
(I. Tj. R., 9 Cal., Gift). There also the whole of the tenure after the transfer 
continued in the possession of the original tenants under a sub-lease from the 
transferees, and the pirtv who b fore the 1 iwer Appellate Court contested the 
correctness cf the decree lor ejectment given by the first Court, was-one of the 
original tenants; the lower Appellate Court held that as there had not been 
any abandonment of the holding of the original tenants, the suit for ejectment 
was not maintainable; and that decision was affirmed on second appeal by the 
plaintiff to this Court That [216j considerable importance was attached to 
the fact of the original tenant having been the party who contested the decree 
for ejectment, would appear from the observations contained in the last but one 
parngraph of the judgment of Mr. Justice WILSON, in which he distinguished 
that, case from the case of Dwarkunath Misser v. Hurrish Chunder (I.L, R., 

4 Cal. 925). 

Wo are of opinion, therefore, that the two cases relied upon are both 
distinguishable from the one now before us; and that we must here follow 
the genera! rule laid down by the Full Bench in the case of Narendra Narain 
Iioy v. Ishan Chunder Sen (13 B. L. R„ 274 : 22 W. R., 22) and hold upon the 
facts found by the lower Appellate Court that the landlord was entitled to the 
decree for ejectment that has been made in his favour. The appeal, therefore, 
fails and must be dismissed with costs. 

F. K. D. - 


Appeal distrusted. 
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[In Dayamayi v. Amnda Mohan Roy Chotrdhury (1914) 42 Gal., 172 a Pull Bench 
settled the law relating to transfers for value of occupancy holdings apart from Custom or 
local usage. See also (1897) 2 C.W.N., 63 ; (1904) 9 C.W.N., 379 ; (1905) 2 G.L.J., 369 ; 
(1906) S3 Cal., 631; (1907) 84 Cal., 689 : 11 C.W.N., 811 : 7 C.L.J., 78; (1912) 17 T.C. 
654 (Cal.)] 
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ORIGINAL CIVIL. 


The Sth June, 1896. 

Present: 

Mr. Justice Ameer Aur. 

Nicholas 

versus 

Asphar and another.* 

English lav>—How far English law is applicable in Calcutta—Law relating 
to personalty—Term oi years — Armenians—Construction of power — 

Deed to incest — Rhs judicata —Consent decree.. 

The English law relating to personalty applies to personalty in India held by British 
subjects and others to whom the English law is applicable. A term of years is therefore 
personalty in India as it is in England. 

Armenians in India are subject to the English law. 

A power contained in a trust deed to invest Rs. 20,000 “ m or upon any real or Govern¬ 
ment securities, or in or upon any public funds at interest ” is of an optional character and 
not imperative, and does not alter the character of the or gmal property so as to convert it 
from personalty into realty. 

In 1839, in contemplation of a marriage between ,lf and G, a deed of settlement was 
executed which provided that, during the Iifu-tiine of M's father, half of the rents and profits 
of two houses in Calcutta, held for a term of years, should be taken bv him and half by G ; 
that, after the death of ATs father, the rents and profits should go to G and M, and upon 
the death of either of them to the survivor; and after the death of the survivor to the use 
[217] absolutely of the issue of the marriage if am . The father of M died in 1841, and G 
on the 23rd of November in the .same year. M, on 21st December 184 l, shortly after the death 
of her husband, married .4 S, and on the 8th of Aprd 1842 gave birth to a child who was 
named R and afterwards married to T. M died in 1850. Bv AS she had two children, the 
plaintiff and a bod G S. On the 7th November 1859 K and her husband filed a bill of com¬ 
plaint in the Supreme Court, Calcutta, ngiinst the trustees of the settlement of 1839, and 
against A N and OS. who was then an infant, in which she claimed to be entitled to the 
properties absolutely. On the 21st of Juno 1860 a decree was made dismissing the suit 
against GFS, and declaring that the properties covered by the deed of settlement were person¬ 
alty. In the present suit it was objected that the decree of the. Supreme Court could not 
bind OS, as he was dismissed from the suit and because the decree wa a decree by consent. 
Held, that the decree was binding upon GS and persons claiming to derive their title from 

him. A consent decree is as binding on the parties to the proceedings in which it is made 

as a decree made after a contentious trial. 

In re South American and Mexican Co. [L. R., (1895), 1 Ch„ 37 (45)), The Bellcaim 
* Original Civil Suit No. 775 of 1894. 
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(L R , 10 P D , 161) Ntlahandhen v Padmannbha [I L. B 18 Mad 1 (7)] and Ontapathi 
Madktka v Qqjapath* Nttamam (13 Moo 1 A 497 6 B L E 202) rcfoired to 
The facts of this case ate fully stated m the judgment 
Mr Ii N Vitttt and Mi Avttoom for tho PI until? 

Mr Hindcism and Mr 2otab foi the Lust Defendant 
Mr Dunne and Mi / (r Wood i off t foi the Second l>efond»nt 
The following cases weie cited in liguinent 

Doe d S nai/i \ Bunch Dam 1 iqox [Moitm (Montuou), 103] Gasper 
v Pad dalo< him Dais [Moiton (Wontnon) I10i Jostph \ lloimld (Mu ton 
( Montuou) 1 111 Jibb v Lifuu (Wait n (Montuou) 1oJl heunanv I an he 
(l Afoote ( 1 M'i) Mm 1 (f Linus \ 1 rst Luba Lompami (1 hi >oie 
IA 175) S arkus \ / tos an m np< Ik ssi (I Lit (> Cil 7 91) l opiz \ Lopez 
(f L R,12Cil 709) Ih htanion v Dt h inoir till L i -1 )2D, Pitman 

v Pitman [L R US92) I Ch 279j hi n S in ionium and MiJunn 
( mpanu L R (1S9)) 1 Cl J7 (1 j) 1 lm h iham (Ij R 10 V I) 191), 
Nilakaudiunv Puimanahha 11 C R IS Mid 1 (7)1 (i ijapatlu Rad 1 ika v 
Crajapatfu \uamani Md Moo I *\ 1)7 9 R L R 202) 

[218] Ameer All J J iu plaintiff seeks ill tills Sint to lit mi pisscssion of 
two houses situiled m ( ilcutt i h<in„ N 97 ( in nn„ Stint md No 2, 
Portuguese Chuicb Stuet On^millv Ik hid ilso included in h< t clntn 
No % Cuninn^ Stied but wn iwhe c no i mn n foi tml tint portion of tho 
claim w is ibautu nod 

The cucumstmcc whnh i n< iven 1 iso to this suit ueshottl> these 

O tho 9rh of J ihniuiv 1*119 i deid of s hhimnt m ( mternpl ition of i 
mailing!) wi ixcciucil by nuiHuinn mint l Moi idlhn belon^in^ to tho 
Aimcnian community Tin lilywli m It w is going t ) m un to,.t tliei with 
the tinMies of tlu setthniout weie j irlics t Liu dad 

By tint duil \Jondkh m iss f ru'd «t i u it Rs 2)000 which he, had knt 
out to s >m< p ojilt t then it s ml tmstif, nun d Mmuk mdCiispei upon 
teitiin tiusts to which I sh ill it U i mo i pituuluR 1 itoi on with i p »wor 
to them to invt st he mo it y win n realistd in lo il oi Covet tunc nt s< cunlii s 
In puisu nice f f or ictin H unki uii it p )wci the tiiisli cs on tlit 7th o( M iv 1817 
acquntd tho two housi s wlnt h I mil the subject unitel of the prison! suit 
Virvu K illoos the lih who hid iituu.il Moi idkhan died on the 9th of 
August IS 17 It iiing ho suivmngh tiusl md md i d lu^litn n mud M mim 
On the oth ol Juunn 18J9 Uipk w is i dud cm cubed 1 etwt t n O ispu \ udon 
Gisper whowis > n P tun tin Mu tmMotidkhin of tlu hist put Mauam 
Moi idkh i t tin setomi put hci f ith<r # \Toi idkh tn ot tlu third part, 
md (he suivivin s tru<-t<e of flic c id settlement ot J^lOof the fourth part and 
two j)t isons i. amed Pt tci J uoh t'iul ind Cuapiot lacol) of tho fifth put b\ 
which the piopoities in (juo-tnm wt u» given to the tmstees under the new died 
upon cut no trusts which leijuin puucuhi intention 

It was provided h> this nt \ dud tint (luting tho life time of Mot idkhan, 
hilt of the ieuta md profits of tin sc two houses should ho taken by Inmaud 
hvlf by Cisjki, the intend d husband ol Maiiam tliat afttr the death of 
Moi Kikh m the icnts md pi< fit, should to Gaspei and Mauam, and upon 
the <1 itn it t Mu i of the in to the survivor and after the death of tho survivor 
to house ihsoltdtR of the issuo of murage, *f iny 

The man let voir Gispm u d Mauam took place on the [219] 10th 
* Jamim and on the Sth of 1 inuaty 1839 two persons, Shircoie and 
Rustow Ju „e were* ippomted tmstees of this new settlement 
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Moradkhan died in 1841; the date does not appear, nor is it of any import¬ 
ance. Gasper, the husband of Mariam, died on the 23rd of November 1841, 
and Mariam, who, shortly after the death of her husband Gasper, married a 
man named Aratoon Sarkies, gave birth on the 8lh of April 1842 to a female 
child, who was named Elizabeth. 

It should be stated that Mariam Gaspei’s marriage with Sarkies took 
place on the 21st of Decern bei 18 H. Mari am died in 1850. By Aratoon 
Sarkies she had children, one, of whom is the plaintiff Yarvar Nicholas, 
and the other was a son Gregory Sarkies, who died on the 18th of March 1892. 

Elizabeth appears to have been hi ought up in the house of Sarkies, and 
to have lived there till her marriage with Thorm-e. After the marriage of 
Elizabeth with Thoiose disputes seem to have arisen between Sarkies on the 
one side and Elizabeth and her husband on the other. 

Thero is very little question in the case that Sarkies had practically the 
possession of these houses at that tunc, and had been appioprmting t.o himself 
the rents and profits thoreof. On the 7th of November 1S59 a hill of complaint 
was filod in the Supremo Court h> Elizabeth Tliorose. in conjunction with her 
husband, against the trustees of t lie settlement of the 5th of January 1839, and 
against Aratoon Sarkies and Gregory Sarkies who was then an infant, for the 
purpose of obtaining (//tier aha) certain declarations and accounts against 
Aratoon Surkies. In that bill of complaint Elizabeth alleged that Aratoon 
Sarkies was disputing her legitimacy as also the validity of the deed of the 5th 
of January 1839. She claimed m that suit to lie the legitimate child of the 
Gaspers, and site alleged that the deed of the 5th of January 1H39 was 
valid, and that she was, under that deed, entitled to the properties absolutely. 

On the 21st, of June 18(50 a decree w t iis made dismissing the suit against 
Gregory Satkios declaring that the properties coveted bv the deed of the 5th 
of January 1839 wen pcjsonul propertv. and directing that those properties 
should he s >ld . that [220] hall ot the proceeds should go to the plaintiff 
Elizabeth Tlunose, and that the balance, aftor deduetmg the costs of the 
plaintiff and of the infant against whom the suit was dismissed and whose 
costs wreio directed in the first instance to he paid b\ the plaintiff, should bo 
paid to Aratoon Sarkies In pursuanceol that decree the trustees, in coniunc- 
tiou with Tliorose, the husband ol Elizabeth, and Aratoon Sailors, assigned 
these houses to one Iladjee Jackanah Mahomed. Toe assignment is dated 
the 29th of September 1K(»0. On the 12th ot July 1H70 Iladjee Jackanah 
Mahomed oonve\ed No. 29, ('.inning Stieet, to Asphar, one of the defendants 
in tins suit,, and in June 1893, litter the death of Aratoon Sat kies, who died on 
the 5th of November 1891, the second defendant acquiied No. 2, Portuguese 
Church Street, from Avesha Hi bee who had purchased it from Jaekaiiah. 

The plaintiff's case is that Elizabeth was illegitimate, and that the 
premises in suit are reall> . that upon the death of Mariam the property came 
to her son Gregory Sarkies, subject to a tenancy for life by the courtesy of 
England in favour of her husband Aratoon Sa'kies. Her case, as developed in 
tho address of the learned Counsel, which, having regard to section 147 of the 
Civil Procedure Code, I took into consideration as supplementing the case 
made in tho plaint, amounted to this : that, inasmuch as Aratoon Sarkies was 
entitled to a tenancy for life bv courtesy in these properties, there was no 
limitation as against Gregory Sarkies until the death of Aratoon Sarkies in 
1891. Further, that tho decree of the Supremo Court cannot bind Gregory 
Sarkies, inasmuch as he was dismissed from the suit; and, secondly, hecause, 
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w as a decree bv consent. tjpottihese ©ofafcenfcions very Smpoi^ftt' 
^^tjiatioris have arisen and been discussed, : , 



1 may, however, observe at the outset that, so far as the statements in the 
plaint are concerned, they disclosed, as the defendants contended, no cause of 
action ; but; as I have already said, I think I was justified under section 147 
in allowing the statements in the plaint to be supplemented by the statements 
made in Court by the Counsel for the plaintiff. It was upon that basis that 
the issues were framed. 


As regards the contention that the properties were vested in fee simple in 
Gregory Barkies on the death of his mother, bub [221] that he had no 
immediate right to possession in his father’s lifetime, as the latter had an 
estate hy courtesy, that question is of importance only in case it is established 
that Elizabeth Thorose was illegitimate; for if Elizabeth was the legitimate 
child of Gasper, the question whether this property was. realty or otherwise 
is, it seems to me, wholly immaterial. 


As regards the deed of 1839 i<t is not suggested in the plaint, nor was it 
argued at the btr, that it was invalid, and I take it that it is accepted as a 
valid deed ; and if treated as a valid deed, unless it can be established that 
Elizabeth was illegitimate, there is no question that, on the death of 
Mariam, she, Eli/, ibeth, became absolutely entitled under that deed to the 
premises in question. * 


Bo far as the positive evidence relating to the illegitimacy of Elizabeth 
Thorose is concerned, I hold that it is wiiollv unworthy of credit. Tne only 
person who has attempted to speak on the subject is the plaintiff, and I regret 
to observe that her statements gave me the impression that she was giving 
expression to her imaginings rather than to facts. She says that when she 
was very young, about 8, 9 or 10 years old, E.izihetii and she and her hrothor 
used to quarrel. On these occisions Aratnon Sarkies used to tell them not to 
quarrel, beciuso they were born of the same father and mother ; hut when the 
children of Sarkies, hy his other wife, quarrelled, ho used to tell them not to 
lo so, bacaus i they were children hy another m itner. Surely, the plaintiff 
did not exp j ct any sensible person to accept her stitemerns as founded on 
fact. 1 certainly am not inclined to do so. Bhe states further that, after 
Elizabeth had filed her suit tn the Supreme Court, A 'i oop Sarkies, whoso 
character and conduct ha o been commented upon in no favourable terms by 
die plaintiff’s own Counsel, often bold tier that her mother, who was deud, had 
disgraced herself hy living wit‘i him before her funner husband's death, and 
fiiat Elizabeth was the fruit of that, adulterous* connection. Evert assuming 
ill that Mr. Avetoom saul about A ratoon Sarkies to be true, 1 mn not prepared 
jo believe that he would tell his voting daughter, who could h ive been ouly 14 
or 15 s ears of age at the time, about the shame of her mother. 


There is absolutely no other evidence on this print, or any data whatso- 
sver, beyond certain suggestions based on the fact [222] that Elizabeth bore 
the name of Sarkies before she married. To iny mmd id is perfectly natural 
that this child, who had lost her father before she was born, should bear the 
name of her mother's husband, ip whose house she was being brought up. The 
question which 1 have really to consider is whether, having regard to the fact 
that, there was a valid subsisting marriage between Gasper and Mariam, and 
conception hiving taken place daring the subsistence of that marriage, there 
is anything tn Asbut the presumption of legitimacy, assuming even that every¬ 
thing Mrs. Nicholas has said be true. There is no evidence of want of acoess, 
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and section 112’*' of the SSirl^etiee 'Aet, in the absence of such evidence, regards 
the presumption of legitimacy arising from conception during a valid subsisting 
marriage as conclusive. Elizabeth died about 30 years ago. The purchasers, 
who are the defendants, are, of course, not in a position to adduce evidence to 
establish the relations between Gasper and his wife ; but the onus was on the 
plaintiff, and it seems to me she has failed to discharge it. In 1859 Aratoon 
Sarkies attempted to question the legitimacy of Elizabeth, but, as I shall show 
later on, he wholly abandoned his position, and the case proceeded upon the 
accepted status of Elizabeth as the legitimate child of Gasper and his wife 
Mariam. It is extremely improbable that, had Aratoon Sarkies been able to 
adduce any evidence to question the legitimacy of Elizabeth Thorose, he 
would have refrained from so doing. 


I, therefore, find as a fact on the evidence in this case and the presump¬ 
tion of law under section 11 2 of the Evidence Act, that Elizabeth Thorose was 
the legitimate child of Gasper and Mariam. That being so, whether the pio- 
perty bo realty or personalty, it must, under the deed of JH39, come to her; 
the fact that in 1860 a decree was made by which the properties werodirected 
to be sold, half of the proceeds going to her and half to Sarkies, does riot make 
any difference in the matter, or give any right to the plaintiff. She claims 
through Gregory Sarkies, and if lie had no title, this suit must fail. 

But, as other questions have been raised, it is necessary that they should 
be considered. 


It was contended that the houses in question were realty or partook of the 
nature of realty and descended as freehold ; ami [223] that Mariam, on the death 
of her husband, took an absolute estate which, upon her death, descended to 
her son Gregory, and Lliat upon liis death without issue it came to the plaintiff 
and the widow of Gregory. This proceeds ort the assumption that Elizabeth 
was illegitimate. Learned Counsoi for the plaintiff admittod tliar, apart from 
the question of legitimacy, if the property was found to he personalty, he 
would have no ease. 

Iri order to consider whether or not the property is realty, it is necessary 
to go hack in the history of the two houses to a time when tlioy were posses¬ 
sed by one D’Costa. In 1783 D'Costa became indebted in some way or 
other to the Wardens of the Portuguese Church in Calcutta, lie was the 
owner of, amongst other proper! ies those two houses, and bv an indenture of 
mortgage, dated the 16th of .June 1783, mado hetuc-en D’Costa of the one 
part, and D’Conto and Rodrigues of the other part, D'Costa purported to cieate 
a mortgage for securing the repayment of the sums of money which were 
found due by him. The contention of the learned Counsel for the plaintiff is 
that what was mortgaged was the freehold estate, and that the term of 
1,000 years set out in it referred to the redeemable period. 

I cannot agree in that view. I have studied the document with some 
care, and 1 find that what was mortgaged was a term of years and nothing 
more. The document ir. question, after reciting the circumstances under 
which D'Costa had become indebted, and other facts, and setting out the 
premises, “ grants bargains and sells the promises, ” which are described, “ to 
Mathew Antonio D'Oonfo and Bonifacio Rodrigues to have and to hold the 

*[Sec. lit!:—The fact that any person was born during the continuance of a valid 
. marriage between his mother and any man, or within two 

Birth during marriage, j mn( j rc( j an( | eighty days after Us dissolution.the mother remain, 
conclusive proof of logiti- j n g unmarried, shall be conclusive proof that he is the legitimate 

son of that man, unless it can be shown that the parties to the 
marriage had no access to each other at any time when he could have been begotten.] 
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same from the day before the date of tlieee presents for and daring and unto 
full end and term of 1,000 years from thence npxt ensuing and fully to be 
, completed and ended, yielding and paying therefor yearly during the said term 
one peppercorn if demanded.” 


This is followed by a provision as to the payment of interest on oertain 
dates, a proviso as to cessor and a covenant for quiet enjoyment, and hy the 
words tc hold the premises above granted, etc,, for and during all the rest, 
residue and remainder of the said term of 1,000 years which shall he then 
to come and unexpired, etc.; ” and lastly, there is the covenant for further 
assurance. 

There £is nothing to show' that anything more was intended to [224] be 
mortgaged than the term of 1,000 years carved out of the freehold estate. 

In 1789 default having been made in the payment of interest the mort¬ 
gagees brought a suit for foreclosure or sale. The decree was for sale and also 
for foreclosure of the said several mortgaged premises.“ There was no sale 
under that decree. The direction for foreclosure must therefore have come 
into effect with Jill its incidental results. The mortgaged premises in suit are 
nowhere referred to as freehold. 


In 1806 the trustees of Mie IVofcuguese Church conveyed the houses in 
suit to one D Abro, and here again it is perfectly clear that what was assigned 
was the residue of the term which had been carved out of the freehold by 
D’Costn. The witnessing part runs as follows . “ That for and in consideration 
of the said sum of 9,150 sicca rupees to the said Joseph Jiarretto Lius, Harrefcfco 
P. D'Cruy. and John D’Abro in hand well and truly paid hy the said John 
Lewis D’Ahro at. or beforo the sealing and delivery of these presents in full for 
the absolute purchase of all the estate right, title, interest, term of years and 
equity of redemption of them, etc.” And the Habendum runs thus: “To 
have arid to hold the said premises unto the said So-and-so for and during oil 
the rest, residue and remainder of the said term of 1,000 years in and hy tho 
said indenture of demise granted.” 

Nor is there anything in the covenant to show that what was conveyed 
was the fee. It runs thus ; “And that the said hereby assigned term of 
1,000 years so granted of and during the said piemises as aforesaid for so 
much thereof as is therein respectively to come and unexpired is a good valid 
and subsisting term in the law and not forfeited, surrendered or made void 
or voidable.” 


The covenant for further assurance is to the same effect. 


On the 7th of May 1817 the trustees qf the marriage settlement of 
Moradkh&n and Varvar Kailnos acquired these two houses, and there again 
there is no vagueness in the interest which was assigned to or taken by the 
trustees. The deed of assignment, first of all points out what, was boing 
assigned, and it goes on to say : “ And all tho estate, right, title, interest, term 
and terms for years now to come and unexpired, trust-property, possession, 
claim and demand whatsoever, [225] into out of or respecting the said 
promises hereinbefore mentioned to be hereby assigned and every part and 
parcel thereof for the note residue of the said terms of 1,000 years" And, again, 
in the Habendum : “ To have and to hold (the said premises) for and during 
ail the residue and remainder of the said term of one thousand years in or by 
the said hereinbefore recited indenture of demise granted and demised and 
ht*rcr>> -.-signed ’ And the covenants run in the same way. So far there is 
no vagueness or doubt as to the interest which was taken by the several 
persona who came in under the indenture of mortgage of 1783. 
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Learned Counsel for the plaintiff referred to particular terms used, especially 
in the later documents, to show that those expressions could only have been 
used in relation to real property. To my mind it is perfectly clear that, if 
the original interest was of a limited character, no words subsequently 
used, inadvertently or otherwise, could have the effect of enlarging such interest. 
No authority has been cited for such a proposition, and in fact there is none. 

It is further contended that, after the year 1789, the term was kept alive 
for the benefit of the purchasers. 1 am afraid this contention proceeds upon 
some misapprehension. A term of years may be kept alive to attend on the 
inheritance for certain purposes, viz., to protect the purchaser of a freehold, 
subject to a term against any incumbrance that might have been created by 
the previous owner, and of which the purchaser is not aware. Of course, if the 
purchaser is aware of such incumbrance or charge he cannot have the benefit of 
the term, even if he chooses to keep it alive. But in order that he may have 
something to fall hack upon, in case it is found that the inheritance is charged 
with an incumbrance which would practically reduce his interest to nothing, 
it was usual to take an assignment of the term in the narrios of trustees for the 
benefit of the purchaser and his heirs. Jn that way the term was protected 
from being merged in the freehold. I do not see how a term attending on the 
inheritance lias any hearing on the present mailer. 

Next it is contended that, assuming that the mortgaged premises did not 
constitute a freehold estate of inheritance, and although under the English law 
a term of years would ho [226] personalty, yet the English law should be 
applied only sub mode and not. in its entirety, ft is difficult to follow exactly 
the argument put forward, but 1 suppose the meaning is, though it was not luily 
exproshed, that all lands and all interest in land, limited or otherwise, must he 
taken as realty, and must ho subject to the laws of descent applicable to realty. 
This view seems to me to be opposed to the whole course of decisions in this 
Court or the late Supremo Court. 

There were, so tar as one can judge from the reported cases, two conflict¬ 
ing views propounded from the'time the Cliarbei of Justice was promulgated in 
1774. On one side it was contended that everything was personalty m this 
country, and that British subjects did not hold any really governed by the 
laws applicable to real property in England. On the other, it was urged that 
the whole real property law of England was introduced bodily into Calcutta. 
These two divergent views were discussed in a number of cases to which 1 shall 
briefly refer. In the case of Doc d. Savatje. v. Jimicharam Tayore (Morton 
(Montriou), 1051 (1785), the question arose as to whether lands m the posses¬ 
sion of the personal representatives of tiro deceased were liable for his debts. 
The learned Judges bhevo heldltliat “the common law of England is generally 
introduced by Charter; but two provisions in theChaiter are a material alteration 
of the common law as to land. The effect is to render land in Calcutta real 
property sub mode only ; for the personal representative takes the land as a 
trustee, to pay debts in the first instance, and, secondly, for the heir.” 

In another case, which was decided in the year 1815 [Gasper v. Paddolochun 
Doss (Morton (Montriou), 110) I, the Advocate-General contended that real pro¬ 
perty in Calcutta stood exactly on the same footing as personalty, and that, so 
far as the Armenians were concerned, this was especially so, and lands held by 
them were to ho considered as personalty. The learned Judges overruled the 
contention, and held that lands, undoubtedly, were realty which were hold in 
fee simple, hut that they were subject to certain modifications, that is, they 
were liable to be taken in execution in the hands of the executor or personal 
representatives. 
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^ v.Jimald [Morton'(Monfctiou), 111}. (1818) the question, whether 
i5ffl7] any real property iu Calcutta, or whether everything, land« 


1*27j any real property in Calcutta, or whether everything, lands 
wm to he regarded as personalty, was discussed at great length. A 
p^',ihaybrity; of the Judges held that the law relating to real property was applies 
v i 'able to lands held in absolute ownership in Calcutta, subject to the modifica¬ 
tions contained in the Charter. Macnaghten, J., held that there was no such 
thing as realty ; that all was personalty. 

That point was again discussed in 1826 in Jebb v. Le/evre [Morton (Mon- 
triou), 1521 and Chief Justice GREY, dealing with the question which was 
attempted to be raised then, said : “ It has been contended that in Calcutta 

and Bengal there is no distinction between land ,.nd goods, in respect, of the 
succession to them ; and inasmuch as it is admitted that goods and chattels are 
distributable according to the Statute of Distribution , this is an assertion that. 
the Biitish law in Bengal does not acknowledge ,i,,j estate of inheritance, and 
that the term * heir ’ has bore no meaning. ” lie then discussed the law on 
the point and traced the enactments to the Charter of 1774, and came to the 
conclusion that the English law, as to real property, was applicable in its 
entirety to lands in Calcutta FRANKS and BULLER, J.J., held that no doubt 
an estate in inheritance could be held in lands, but subject to the modifications 
contained in the Charier. 

So far as the Courts in this country wore concerned, there the matter 
stood. 

Then came Freeman v. P'airiir (l Moo. I. A., 305) decided hy the Judicial 
Committee. The divergent propositions, to which 1 have referred, are stated 
by fcho Master whose report contains a lucid exposition of the views heretofore 
held bv the Judges in this country. At page 307 he gives exactly the conten¬ 
tions of the two sides who were seeking, one to reduce lands held by a British 
subject to chattels real, and the other to make the English law relating to realty 
applicable in its entirety to such property. At page 308 he gives the view's 
of the Chief Justice and BlLLEk, J., on the one side, and MacNAGHTF.N, J., 
on the other, and at jiages 323, 321, 325 and 326 he states his own view on the 
subject: “ It is true, as remarked by Sir ANTHONY BlJLLKU, that if a now 
country is discovered and settled hy British subjects, they [228] carry with them 
theEnglish law, hut with this modification unnoticed hy the learned Judge, that 
is. so far only as ) hat law is applicable to their local circumstances.” And, 
referring to the Charter of 1774, he says : “ It seems highly probable that the 
same general adherence to English law, and the same paitial adoption of the 
existing laws and customs uf the country, were applied to immoveable property 
when acquired hy British subjects.’ Then he gives further reasons for the 
view why the British law should have been introduced subject to certain 
modifications, having reference to local circumstances. The report came 
before Lord LynphURST, and his Lordship, in discussing the subject, said as 
follows: The next question is, what is the law', as far as British subjects are 

concerned, now existing in that settlement? Undoubtedly, at present it is the 
law of England.” Then he gave his reasons for the opinion just expressed to 
which it is unnecessary to refer. But. in page 344 there is a paragraph which 
is of importance: “ Further than this, if we refer to the Charter of justice in 
the year 1774, granted by the Crown, we fiud in the language of it a distinction, 
expressly drawn and in terms, between personal and real property. It has, I 
think, been said, by one of tho learned Judges to whom I have referred, or it 
has l)oon glanced at that that may be satisfied by considering this property as a 
chattel real; but looking further into the Charter, it will be found that this 
explanation will hot avail, because the Courts have jurisdiction expressly, and in 
terms, in all actions and pleas, real, personal and mixed ; a recognition, therefore. 
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by the Crown (the highest authority), that real property exists in that country, 
according to the meaning of that term as used in the law of England." 

The last case on the point decided in the Privy Council is that 
of the Mayor of Lyons v. East India Company (1 Moore I. A„ 175). 
There it was taken for granted that, so far as British subjects were 
concerned, the English law was the law under which they held pro¬ 
perty in India. The only question was whether it had been so modified 
as to make it conformable to local exigencies and the circumstances of the 
oountry. Lord BltOCGHAM, after describing tho imperceptible manner in which 
[229] the British had acquired power in this country, and how from being 
subjects of the Moguls they had assumed independent authority, says as 
follows : “ Can it then he contended that the general introduction of the English 
law dravvs after or with it that branch which relaios to aliens.” After point¬ 
ing out various circumstances, which rendered it impossible to hold that the 
English law was introduced into India with its disqualification in respect of 
aliens, lie expressed himself thus : “Upon the whole, their Lordships are of 
opinion that the law incapacitating aliens from holding real property to their 
own use, and transmitting it by descent or .devise, has never been introduced 
into Calcutta ” 

Between 1836 and 1881 there was no case on the point in this Court. 

But in Sarkies v. Prosonomoyee Dossee (1. L. R., 6 Cal., 794) the same 
question, viz., whether landsand houses held in Calcutta were orweienot person¬ 
alty, was again attempted to be raised. The Chief Justice, who delivered the 
judgment of the Full Court, put that aside as an argument which had been 
answered long ago, but dealing with tho point whether the real property law 
was subject to any modification, he expro-sed certain views, which are to be 
found on page 804, and which have au important bearing on Mr. MlTTKR’s con¬ 
tention : “ The learned Judge in tho Court below has alluded to the judgment 
of tho Privy Council in the ea^e of the Mayor of Lyons v. East India Company 
(1 Moo. I. A., 175] as affording an authority, that the English law of inherit¬ 
ance was not introduce!! hero in its entirety, but only so much of it as was 
applicable to the state of things in India. Bat that ease, as I read it, does 
not mean to decide that tho Courts of this country are justified in adopting 
just so much of tho law of inheritance or of denver, or of any other law, as 
they consider equitable, and rejecting tho rest. It only points out that there 
are certain portions of the English Statute law, which, from their very natuio, 
were only passed for reasons connected with England, and which w mid not 
be applicable to India or any other colony of the British Crown, as, for 
inslanoe, the Mortmain Acts, the law of aliens, and the like. 

The question, as to the applicability of the English law in this 
[230] country, came up again,'though on a different subiect, in Lopez v. Lopez 
U.L.R., 12Cal.,706 (711)]. There Opnningham, J., said as follows: “Theques¬ 
tion of the extent to which the law of England was carried by the English 
into India has been frequently cousiderol by high authority, as, for instance, 
b reeman v. Fair lie (l Moo. 1. A., 305). In the Advocate-General of hemjal v. 
Surnomoyec lJossce (9 Moo. I. A., 387) it was observed i>y Peacock, C.J., that 
in construiug the Charter of George I., there can he no doubt that it was 
intended that the English law should be administered as nearly as the circum¬ 
stances of the place or the inhabitants would admit. 

1 have referred to these cases in order to show' that there was no question 
at any time that whvt was regirded as personalty in English law was to he 
treated as realty in this country. The consistent endeavour was to reduce 
realty into personalty, and the course of decisions has been to apply the real 
property law of England to lands held by British subjects in Bengal to the 
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' same extent, and no more, but subject to certain modifications the nature of 
are indicated by Lord Bbodgham and Chief Justice Garth. And in the 
.‘;V ; '-OAse,of Savage v. Bancharam Tagore 11 Morton (Montriou), 105J. Mr. Justice 
. ^CHAMBERS pointed out a further modification, viz., that lands in the bands of 
executors were liable to betaken in execution. That was the " sub mode" 
referred to by him ; and local circumstances and local exigencies and the policy 
of the country explain whatever other modifications have been introduced into 
the English law applicable to real property. There is no authority for saying 
that an interest of the character in question in this case, that is a term of 
years, has ever been regarded as otherwise than personalty. 

The learned Counsel for the plaintiff contended that the English law 
relating to personalty should be applied sub modo. He has not referred to any 
principle on which the suggested modification should be based As Chief Justice 
Garth pointed out, it is impossible for a Court to regulate the applicability of 
any law on the basis of any particular case: the application of the law must 
proceed on principle; I hold, therefore, that the English’law relating to per¬ 
sonalty applies to personalty [231] in this country held hy British subjects, 
and others to whom the English law is applicable. 

It is not necessary to refer to any modifications introduced hy the Indian 
Succession Act, as they do not affect the question raised in the present case. 

There is no question that Armenians, although Asiatics, are subject to the 
English law, and the reason for that is perfectly clear; the law of the country 
was retained for and guaranteed to the Hindus and Maliomedans, but for all 
others the English law was inadt applicable. In (rasper v. Paddolorhnn Doss. 
[Morton (Montriou), 110] the law applicable to Armenians was taken to ho 
the English law; so also in Joseph v. Ronald [Morton (Montriou), 11 lj. 

I need not infer to the other cases mentioned at the bar in which that was laid 
down. In Sarkies v. Prosonomoyeu Ih-ssrc (1. L. R., 6 Cal., 791) the paity 
claiming dower was an Armenian. 1 hold therefore that there is no authority 
in support of the proposition that this proper!\. though personalty under the 
English law, was to he treated as realty for the purposes of descent in this 
particular case. 

Then it was argued that even if personalty,it became realty by reason of 
the power in the trust deed of 1810. It becomes necessary, therefore, to refer 
to that deed. 

In that document Moradkhan, after setting out the circumstances under 
which he makes the settlement, grants and assigns to the trustees, thoir 
executors, administrators or assigns, Us. 2d,000 secured by the bond of soma 
people who were apparently in his debt, upon certain trusts which he sets out. 
First, to get in the money, and on receipt thereof tjp lay out and invest Rs. 20,000, 
part of the lls. 25,000, “ in or upon any real or Government securities, or in 
or upon anv public funds at interest in their or either of their own name or 
names,” and after the purchase of the said real or Government securities “ to 
pay the balance to hirn, Moradkhan.” Then there are other trusts to pay the 
interest, <fec., arising therefrom to him for life, and after his death to his wife, 
and on her death to apply it for the maintenance and education of the children 
of the said marriage ; and, finally, to pay the corpus to them absolutely on their 
attaining majority.. 

[232] It will be observed that, the direction to invest is upon real or 
Government securities.” There is no direction to invest in real property. But,, 
assuming that the words “ real securities ” mean real property, the power is of 
an optional character, and certainly not imperative ; and it has been decided 
that, unless the direction is of an imperative character, it does not alter the 
character of the original property. The text on this point in Jarman is perfectly 

* r 
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clear, and the eases point to the same conclusion, and no authority has been 
adduced to the contrary. On page 586 of Jarman, Vol. X, will be found the 
following passage: “ In order to work a constructive conversion, an actual 

sale or purchase either immediately or in future, and either absolutely or 
contingently at a specified time, must be directed expressly or impliedly. A 
direction that real estate shall not he sold, but shall be considered as personal, 
or vice versd, is insufficient, since the law does not allow property to be retained 
in one shape, and yet to devolve as if it were in another. But when a sale is 
not expressly excluded, such a direction would generally amount to a trust for 
sale." 

In De Beauvoir v. Da Beauvoir [3 II. L. C., 521 (517)] the Lord Chancellor, 
dealing with a contention similar to that in this case, says as follows : “ At the 
end of this will there is a power which lias properly been commented on at 
your Lordshio’s Bar. It is the power to the trustees, 'with the consent of 
the person who may .ho in possession and entitled to I he profit thereof,’ to 
invest the residue and surplus of the personal estate in tile purchase of’free¬ 
holds in England, and to convey the same to such uses, Ac., as fias 1 con 
declared concerning his manors devised by his will as should he ‘ then existing, 
undetermined or capable of Liking effect, and fur no other use or purpose 
whatsoever. Now, on (he one side, it has been contended that this is an absolute 
power which must he exorcised, and that the effect is at once to convert tho 
personal property into real property, to impress that property with a real 
character, and to dedicate it lo those uses to which the real property is dedicated, 
so that upon that alone the case must he decided - an argument which, if 
well founded, would put an end to the case of the appellant. That 
£233 j is a view m which I do not concur. I think no authority has been cited 
and I am not aware of any authority which carries a power of this sort to that 
extent. Cowley v. liartstonrje (,1 Dow., 361), and tho other cases which have 
been alluded fo, certainly do not authorize your Lordships to say that this 
was an absolute conversion. Take that very case which was before this House. 
There was, in point of fact, a .power, nr it may rather he called a trust, to 
invest the property either in real estate or upon personal security. Tho trust 
never was exercised. This House did not say that the Irusteos could not have 
exorcised, but they never did exercise, the discretion thus reposed in them ; 
and, therefore, it was hold that this House, sitting as a Court of Equity, would 
exercise the discretion which tliov had failed to exorcise; and that as the whole 
course of limitation showed that the property was intended to go m the way 
in which the real estate should go, the discretion must he considered as 
restricted, and the power must he exorcised in directing the property to go 
according to that destination. So far that cuse is no doubt an important 
authority hearing upon this question ; but 1 am not prepared to advise your 
Lordships to decide that the power hero is an absolute conversion. But then 
it is said, on tho other side, that even if that power had been exercised, 
considering it as a power which it was not absolutely imperative to exercise, 
the estates which had been purchased with the funded property would still 
have gone according to the construction of the will contended for by the 
appellant, namely, to the next-of-kin. The learned Counsel seems when 
addressing to your Lordships that argument, to have lost sight for a moment 
of the words of tho power. It is impossible to read this power without seeing 
that the uses which are referred to are the uses of the real estate, and not the 
uses of the funded property.” 

In the case of Pitman v. Pitman L.L.R. (1892), 1 Ch., 279 (282)] again 
there was a similar contenlion. Mr. Justice NoiiTH says: It is quite clear 
that there was a mere power to sell the land, and it was entirely optional with 


07 





NICHOLAS V. 


“..^^nfcperetivb niton tbo trustees to sell, and^the distinction between * 
^^l|R; jrilS trust for sale is important. There was a power of interim invest* 
" ■ftnd also a trust lor investment in [234] land of freehold, copyhold or 


tenure with the consent of the tenant for life ; no such consent was 
‘ t; \-i ^iven, and for some reason, not explained., the property was allowed to remain 
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in the interim, investment till the time when the life estate of Thomas Pitman, 
the elder, came to an end. Nothing has happened or could have happened 
since the death of Thomas the younger to change the nature of the property. 
What was the interest that he had at that time? In my opinion it was in 
the nature of an interest in real estate, and remains so still. The property 
was real estate in the first instance; all the limitations in the will respecting it 
were applicable to real estate, and leal estate only ; the- cj was a power of sale, 
but the exercise of that power did not of itself aniou.it to a conversion; the 
proceeds might he invested in real estate, or optionally in leasehold estate.” 

The question here is, what are the m,es referred to in the trust deed of 
1816 ? To use the language of the Lord Chancellor in the case in 3 House 
of Lords, adapted to suit the converse circumstances of the present case, all 
the uses in this deed refer to personal property; all the trusts relate to personal 
property : all the limitations have reference to personal property. How can 
it bo contended then that, there was a con versi >n into real property of what 
was undoubtedly originally personalty? The phut is so perfecr.lv clear that 
it is unnecessary to refer to the t.oxts cited at the Bar. 1 may add that so far 
as the mortgage is concerned, it is'personal property. 

I think I have exhausted those two points, and 1 proceed now to deal 
very shortly with the decree of toe Supreme Court of 1800. 

Learned Counsel for the plaintiff contended that, it was a consent decree 
obtained by the. fraud and collusion of Arato >n Sarkies and therefore not 
binding on his client. Of course, a decree inter paries- may bo impugned on 
the ground of fraud and collusion, but there is a limitation of time for a suit 


in respect thereof. 

First, let us consular the circumstances under which the decree came to 
be m tde. As I have already stated, Aratoon Sarkies had obtained possession 
of Elizabeth’s or her mother’s property. Ho was realizing the rents and profits, 
and as she stared in her hill of com-[235]plaint he was impugning her 
legitimacy. She brought her suit to establish her legitimacy as well as the 
validity of the deed of 1839, 

In that suit the trustees as well as Aratoon Sarkies and the plaintiff's 
brother Gregory, were parties It was necessary that these two should be 
joined, because, if the propertv was personal, and Elizabeth Legitimate, and 
the deed val>d. !hc question at once would be solely bitween her and Aratoon. 
If she were illegitimate tho property would go to him. If legitimate she took 
the whole. H the property was real and she was illegitimate the properly 
would go to Gregory, subject to the tenancy-for-life of Aratoon. Therefore all 
the parties interested in the property and in the questions which were being 
litigated were joined as parties. In the bill of complaint it was alleged that 
the property was chattel real, hut subsequently before the suit came on 
for hearing an application was made for amendment b-inKl on an affidavit of 
tho attorney in the case, who stated he bad been misled by what he had seen 
in tin* deed of 1839 ; but that from the documents since shown to him by the 
trustee* he had come to know that the property was personalty, and therefore 
prayed for an order for' leave to amend the bill. That was done. Aratoon 
Sarkies filed his. answer, and Gregory, through his guardian ad litem, 
submitted Ins interests to the Court, and apparently the trustees also filed 
their answers. 


* 
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On the 21st of Juno 1860 the case came on tor bearing, and the decree 
recites that the base was heard or “ debated and that the deposition of 
Bbircore was taken vivd voce ; it then orders that the suit be dismissed as 
against the infant, and that his costs and those of the trustees be paid by the 
plaintiff in the first instance, and afterwards deducted from Aratoon’s share. 
Then there is this declaration : “ This Court doth declare that the said pro¬ 

perty is in the nature of personal property.” This does not purport to be 
made by consent, and up to and including this declaration there is no mention 
of any consent; only the order as to the sale appears to have been made by 
consent. But Mr. Avetoom, in reply, referred to the minute book of that date 
in order to show that the declaration was made by consent. The evidence 
afforded by a note recorded in the Court Minute Book cannot he accepted in 
preteience to the evidence afforded by the [236] decree itself, which was pre¬ 
pared and completed with reference to that note, and to the brief of Counsel, 
and was read and signed bv the .fudges, and never questioned by the parties to 
that suit. 

But apart from this it is quite clear from the answers of Aratoon Sarkies, 
portions of which were read, that lie had abandoned all question as to the 
legitimacy of Elizabeth and the validity of the deed of 1*39. The portions, 
which were read, are sot out and clearly indicated in the decree. The moment 
it was discovered what the teal character of the property was, and that became 
apparent as soon as the amendment was made, the presence of Gregory became 
unnecessary, and thereupon the Court, treating him as an unnecessary party, 
dismissed the suit as against him with costs to be paid in the manner iilieady 
stated ; but, be it observed, to come ultimately out of the share of Aratoon 
Sarkies himself. The plaintiff then, that is, Elizabeth Thorose, waived all 
accounts as to the rents and profits which Aratoon Hai kies bad appropriated 
or misappropriated. lie alleged that he had spent a considerable sum of 
money on improvements, and I think I am justified in holding that the con¬ 
sent. hy which, after deduction of the costs, he waste take half of the proceeds 
of the sale, was founded on the fact that the plaintiff conceded he had spent 
money <>u the property. Mr. Aw loom says that there was no reference to 
see whether the arrangement (assuming there was one) was for the benefit of 
the infant. In the first place, it must ho observed, that, a rofetence is neces¬ 
sary only in cases where there are questions of fact which require an enquiry, 
and the only question here was whether the property was real or peisonal. 
Having regard to the provisions of section 114 of the Evidence Act, which 
only emb id'es the general principle t hat an act of Court must be presumed to 
be done validly, I must hold that everything was done which was required to 
be done in the interests ot the,infant. 

On the whole, therefore, there is nothing to show that the decree was not 
binding upmi Giegovy Satkies, or the persons who claim to derive their title 
from him. 1 say this, irrespective of the question whether the plaintiff is 
entitled to question the validity of the sale to Jack a rial i Considering that 
the propertv was vested in the trustees, the legal estate was in them, and 
they conveyed under an order of the Court. 

[237] Let- us assume,however,that this was a consent decree of tbe character 
contended for by the plaintiff, then what is there to induce the Court to set it 
aside 

A consent decree is just as binding on tbe parties to the proceeding as a 
decree after a contentious trial. The principle is enunciated in a number of 
oases. 

Id In re South American and Mexican Company [L. R. (1895), 1 Ch M 37 
(45)}, Mr. Justice Vaughan Williams, speaking on the very same point, says: 
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Iwf. thesecircumsfeances 1 have only to consider, with reference to the 
sec^d question, Mr. Moulton’s suggestion, that a judgment by consent upoo 
which the Court has not exercised its mind, does not and cannot raise an 
estoppel inter partes. I can only say this is the first time I have ever heard 
such a proposition suggested. It lias always been the law that a judgment by 
consent or by default raises an estoppel just in the same way as a judgment 
after the Court has exercised a judicial discretion in the matter.’' 

Similarly in The Heilcairn (L. K., 10 P. 1)., 101). There the Master of 
the Rolls and Lord Justices COTTON and LlNDLKY were of opinion that a provi¬ 


sion by consent was binding on the parties: arid in Nilakandhc-n v. Padmannhha 
[I. L R., 18 Mad., 1 (7]|, Mr. Justice Muthusam r Aiyah and Mr. Justice Best 
say: “It is sufficient to say that the right of joint management was brought 
into controversy in a Court of Justice, and that it was by way of compromise 
recognised as a subsisting right, and as being in accordance with the prior 
usage of the institution. It, was held by the Privv Council in (iajapathi 
Jttadhika v. Gajapnthi Nifnmnni (13 Moo. 1. A., 197 : (i B. L. R., 20J) that, 
when a state of facts is accepted as the basis of a compromise, whereby a suit 
pending decision is amicably adjusted, and when the compromise is not vitiat¬ 
ed by fraud, those who wore parties to it and their privies should not after¬ 
wards lie heard to say, for the purpose of reviving tho controversy, that the 
real state of tilings was otherwise.’ 

Nor has any case been made out for opening up the decree of the Supreme 
Court. A shadowy allusion is made to fraud and collusion, but no basis is 
made for it in tho evidence. There is not [238] the least ground on the 
evidence of the plain till, or anywhere, to suggest fraud. 

But evon had a case of fraud been made, the plaintiff, it seems to me, 
would be barred under the statute of limitation. There is no doubt that this 
family knew of this sale for in my years. The plaintiff admits in her evidence 
that they all knew that the houses belonging to Miriam were sold, and a 
portion of the proceeds taken by Elizabeth Timrose, but no attempt was made 
to question the sale. Gregory must have at t lined his majority nearly 20 years 
ago, as according to the plaintiff’s evidence he was 41 when ho died. The case 
seems tome hopelessly barred. 

Then there is the question whether Aratoon Sulkies could have an estate 
by courtesv in these properties. 

In Coke on Littleton, Chapter 4, section h, it is laid down that, au estate 
by courtesy arises only in restrict of an estate held iti fee simple, or an estate 
in tail general. The same rule is given by Williams in his valuable work on 
Real Property, 11th edition, page tH3 lb has not been shown that in an 
interest of thi» character tho busbtnd is entitled to an estate by courtesy, 
and if he were not so entitled, limitation would run as against Gregory from 
the. time he attained majority. 


It is unnecessary to dwell on the question of estoppel by conduct, as 
what I s have already said is sufficient to show that this is a hopeless and 
unfortunate attempt to set aside a decree made 36 years ago. Tho result is, 
the suit must be dismissed witli costs, including the reserved costs. 

Suit dismissed. 

Attorney for the Plaintiff : Babu A". D. Day. 

Attorneys for the First Defendant: Messrs. Sanderson d Co. 

Attorney for the Second Defendant: Babu A. T. Dhur. 


F. K. D. 
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• . C In (1910) 38 Cal., 639 : 19 I.C., 464, thorn in a full discussion of fcho authorities hv 
MOOKERJEE and CARNDUFF, J-T,, and it is held that the consent decree binds only the 
parties to the agreement. } 


[239] APPELLATE CIVIL. 

’I lie illi Uecemhe.r, IWtti. 

PRKSKNT: 

Mr. JiTSTins Bankr.ihk and Mr. ,J (’stick Rampini. 

I'm tan Maria.Defendant 

ra & a s 

Hhiihiram Dut.fc B:un.i.Plaintiff. : 


Assam Laud and Uerenur Ufa illation (I of /■*>.%'), sort tons - HI , // and 1)1 - 
fiirjht to obtain a srtllement -■! ini\dirtion of Civil (' niirt . 

The question u« to the right of .1 parti in nhi .1111 a seitlement from the Revenue autho¬ 
rities is not excluded from tins jnns.liel m.i .>1 tin* Civil Court 1>\ tin- provision-, of sort ion 
154 of the Assam Lund and Revenue Regulation. 


THIS suit was brought, by the plaintiff for a declaration of his right to, 
and for possession of, 5 bighas 15 lessas of land, and for mesne profits. It. was 
found by both the lower Courts that 2 biglias was part of the ancestral holding 
of the plaintiff, and that 3 bighas 15 loss is of it formerly belonged t.o one 
Mohmer, by whose death or abandonment of the land it became unoccupied 
and available for set tlement some time before the Cadastral survey ; that at the 
Cadastral survey both plaintiff and defendant tried to have it included in their 
respective holdings , that the Cadastral survey included it in the plaintiff's 
holding; that the defendant tiled an objection in the Revenue Court, and after 
an enquiry the Revenue Court ordered the land to he transferred to the defend¬ 
ant's holding ; that the plaintiff was in actual possession of the land the year 
before the Cadastral survey ; that therefore the lands we> e properly settled with 
the plaintiff'; and that the Revenue authorities had no right to order the land 
to be transferred to the defendant's holding : and that the plaintiff was entitled 
to a decree for possession. b 

Balm Surendra Nath lioi) for the Appellant. 

Babu Uarendm N’arain Millar for the Respondent,. 

The judgment of the Court (Bankk.jkk and Rampini, JJJ was delivered by 

Rampini, J.—In this case the plaintiff sues for a declaration [240] of his 
right to 5 bighas and 15 lessas of land, for possession of the same, and for 
mesne profits, amounting to Rs. 50. 


The lower Courts have found that the plaintiff is entitled to this land. 
They both hold that 2 bighas of the laud was part of his ancestral holding, 
and that 3 bighas 15 lessas of it were^ formerly the land of one Mohmer, in 


•Appeal from Appellate Decree No. 1186 of 1895. again:,t the decree of P. J. Mouahau, 
280 , Deputy Colnmissioner and Subordinate Judge of Sibsagar, dated the ,19th.of April 
.8M,’ affirming the decree of Cl. F. More, Esq;, Extra Assistant Commissioner and Munsif 
>f Jo’rehat, dated the 90th of November 1894. 
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of whose* cieiath or' abandonment of them they' becaaxh.,efwiih?b’ 
i! fOr eettlement before the time of the Cadastral survey, and as the plaintiff Was 
found in possession of them at the time of the Cadastral survey, they were 
- properly settled with the plaintiff, and the Revenue authorities had conse¬ 
quently no right to order the land to be transferred to the defendant’s holding. 

The defendant appeals, and on his behalf it has been urged that the suit 
is not maintainable under section 154 of the Assam Regulation I of 1886, 
according to which, except as otherwise provided in this Regulation, no Civil 
Court shall exercise jurisdiction in "questions relating to the validity or effect 
of any settlement, or as to whether the conditions of any settlement are still 
in force.'’ !~>ut we find that, according to section 41. “entries in the record of 
rights made under section 40 shall be founded on the basis of actual possession,’’ 
and according to section .’39 " no person shall, merely on the ground that a 
settlement lias been made with him or with some persons through whom he 
claims, be deemed to have acquired any right to or over.any estate as against 
any other person claiming rights to or over that estate. ’ " Estate” is defined 

in section 13 to include " any land subject to the payment of laud revenue, for 
the discharge of which a separate engagement has been entered into: ” so that 
the land in dispute in this ease would seem to come within the definition of 
" Estate. ” That being so; cho land seems to have been properly settled with 
the plaintiff by the Cadastral survey, who found the plaintiff in possession, 
and subsequent proceedings of th,e Revenue authorities conferred no right in 
the land on the defendant. 


Then, it would seem to us that, so far as the plaintiff's right to the land in 
dispute is concerned, the question at issue between the parties in this case 
is not a question as to the validity or effect of any settlement, ft is a ques¬ 
tion merely as to 1 is right to ohta : n a settlement from the Revenue authorities, 
and such a [241] question does not seem to be excluded from the jurisdiction 
of the Civil Court by the provisions of section 154 of the Assam Laud and 
Revenue Regulation. But in the case of Jlfadhub Nath Surma v. Mtjaratu 
Ifedhi (I. L, K., 17 Cal., H19j it is pointed out that when property has been 
settled with anyone by the Revenue authorities, a Civil Court eau only give 
a plaintiff who objects to that settlement a declaration of his right to a settle¬ 
ment of the lands in question, and cannot give him a decree for possession. 
In these circumstances, we cannot in this case give the plaintiff more than a 
declaration of his right to obtain settlement, and must so far modify the decree 
of the Lower Appellate Court that wo set aside the decree for possession. The 
plaintiff must go to the settlement authorities and get them to settle the land 
with him and put him in possession of it. 

To this extent we modify the decree of tTie Lower Appellate Court; in 
other respects we affirm it. We make no order as to costs. 

F. K. D. Appeal allowed in part. 


NOTES. 

£ Thin was followed in (1907) 12 C.W.N.. 10 »,; (1912) 18 l.C . 745 ; (1912) 17 C.L.J., 
118; 191 i) 13 1.0.. 877. See also (1910) 14 C.W.N., 990.] 
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The llth December, 1H96 
Preslnt 

Mr JrsTicK Banekjre and Mr Justice Kaufim 

Kalihur Gliose and others.Plaintiffs 

vn sits 

Umae Patwan and otheis . Defendant 

Benqut Tenant 1 / id ( VIII of l S<S J , se t tton l(> liiqht a* suit 'sun, ssion lu 
pel ma nail Unwe -Omission to qn n< tm of sn, a ssion to C oUutoi, /Jlnl 
ot -Non-payment of fees, Llfict at on nqht to dint, 

SlcUoij 1C of the Buigil rumitv t t dies n t purled i pm\ fi m m turning t n i 
loi mil iiolwith-Uaudiug that tin l olltn t >i 1ns not rutin 1 I u n tiu md th iu-. uluinl 
to thtu'Hi But tli it scitiou is i Iju to tin pliintill obi lining i (lain 1 1 1 u< tin n tm, 

<iud the lies are reiened bv the Collect 1 

This appeal arose out of ,i suit hi ought In the pi until! , who w< u co shaicis 
in certain palm taluks foi the* locoveis of mens ol 1 nl dm on ic count <>i 
the veais 1297 to 1300 B 8 Tho fathered one of tire pi untiffs tliod <it the 
end of Ghoitio 1299 [242} and the fathom ot tho othci plaintiffs holme tint, 
aDd the plaintiffs thus boeime entitled to peinianonl tenuies in succession 
Notice of tho succession w is not given to the Collertm as Kquued h\ sec 
tion 15 ot the Bengal Ton inn \et, and I ho foes leijuiied l>\ tint sectio i wne 
not paid Both tho Inwet Couifs hold tint the pluntitts could not ictwei tlio 
lent duo foi the veai 1300 

Babu Ilttiendia .\aiaui Mittei foi the \ppellants 

Balm Kiifantii Kit nun Bose loi the RosponcUnts 

The judgment ul the Com t (Banerjee and Rampini, JJ ) w as as follow - 

In this appeal, which dines out of ti suit foi aliens o! iout the question 
laised on behalf ot the pi nntitfs app* Hants is win tin l the ('emits hdovv no 
ugl t in disallowing a pait of the cl mu on the giound tl ..t the nut ice ir (pined 
1^ section hi of the Bengal Tenancn \ct Ins not lueu given to tiu* Ci.llocfoi 
The loained \ akil tor tho appelUnts contends tint, upon i piopei eonshui tiun 
of that section, thi (omits liolow ought to In o held tint thu suit vv is main 
tamable, and that the plaintilts weie until ltd to a dm o m full, not will st md 
ing tho ibsence ot the notice m question and that ill that the suction was 
intended to bat was the actual jocuun ot am lent In execution of the Icnoo , 
aDd m suppoit of tins contention he idles upon tlie decision o( tho nii|ontx 
ofthe Full Bench in theevsoof il, mtuhhn hhtm \ Him Ball's,!! (I L R , 23 
Cal , H71 Now soition 1(5unis m thescwoius ‘ \ piison heiomm; ontillod to 
a poiuiuicnt temui In succession shill nut la entitled to hcovoi h\ suit, dis¬ 
traint or other pioceeding au\ lent pa cable to him as the holdei ol tin tenuic, 
until the Collector has lecenod tho notice and fees iduud to in the last 
foregoing section ’ Having lugaid to tlio language of tho section, and to the 
fact that, it is in one sense l provision oi a penal ehuactei, and should, there¬ 
fore, receive a libeial and not a stiingont construction, we aie of opiuion that 
the section does not piielude a path fion instituting a suit tor rent, 
notwithstanding that the Oolltctoi has not lecuivod tho notice and tho fees 

* Appeal from Appell itc litiin No 1881 cl 1 S')j ,ig» u t tin dtuio of Babu IHuga 
Charau Bone, Subordinate Judge ti Tipper.ill ditidlbr /Hh< I Jiun 189 r i nmdifjmgtlu dence 
of Babu Proniotbo Nath (lntt< rjre, Mud-if nf (MnniTpui dated tho 7th of Decemhei 1S94, 
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leferred to tbetein, although it is a bar to the plamtifls obtaining a docroo before 
the notice andtho fees aie leceived by the Gollectoi If the section had been 
intended [MS] to bar the institution ot a suit, it would have contained woids, 
such as “ shall not be entitled to maintain a suit The distinction between 
incompetent to maintain a suit,until cm Lam conditions aie fulfilled, and incom¬ 
petent toieeovei by a suit, is a well tecognued distinction, and is one that i«* 
pointed out in the ease of llassaH y 11 nqht (Ij R 10 Jlq , A09), and is also 
noticed in the case ot Ahmuddtn khan \ 11 na Lull S <n (l L S , l J3 Cat , H7) 
cited on behalf of the appellants 

But though that is so we do not think that even tins liberal construction 
of the section can holp the plaintiffs at all They did not, upon the objection 
being laised give notice to the Collet toi and deposit the neeeasai y fees as 
tequned In section 1(5 but fclit\ insisted upon then light to piotoed with the 
suit to hual judgment without complying with the condition imposed upon 
them In the section \nd thi contention on then behalf now is that the 
woids' tecovei In suit should b« ionstn.cd to mean icali/e h\ suit, and 
that the only thing that the section is intended to bai is the actual lealisation 
of the njonev In the plaintiffs \\< a»e not piepaied to accept that contention 
as collect To give eileetto it would he to hold that the plaudit! is entitled to 
ask foi adecioe of wh oh on his own admission In is at the timo incompetent 
to cnioioe actual satisfaction Indeed if the appellant -> contention lie collect, 
thoie would he notlmi 0 to pievcnt ms piocccchng, even with the execution by 
the sale ot the defend tut s holding oi undtifemuo, piovidcd only th it he does 
not ask the Corn t to pay o\t,i to him the money leali/td We do not think that 
that yvould be a ttasouahlc cc listi uctioi. of the section. The pi nntitts not 
having taken any steps duiiug tiic pendency of this suit to comply with the 
conditions imposed upon tinm hv section 10 we must hold that the Couits 
helovv have lightly di tlluwtd l lie ] »a.i 4 ol the rloni now m question, andtho 
vpjieal must consequently he uisuusscvl with icsts 

h K 1) I pin in ilium nil 

NOTES 

f- w II m km V\ N 12 2 ( J 17, ] 


[244] III hi 1) ill) h, i, I V K, 

I'l I si M 

' 1 K It sill) OhlM *IA tM'Hh flMIcLlIlLl 
■■suja Ifoboan alius lit ham i* Dow lab Judgmunt-dcbtoi 

iii wts 

Monohu* Das Dcueu-boluu 

him Union .1 iL'XV o/is, il Si Hi it,ue II, Arlitle lbU— hitmtioH of 
< n It mi —0 Bn min i ’c h 1 Ut XIV at ISSt), hum 14 j, 

*i> t s D In jheut, l in rn p sec ct on if 

I ,r i id t jiuu 1*1* i < tgtu t in*> M<ti i ou the Oi giuul bide* of the High Court, 
pnt ' * 1 5 au r jsl in tla 11 h Dt tmUr JK93 the judftnqpt-crtditor applied to 

*\i>« * » liiS , 2 'j 1,S(4 igumt tlipdiirre ofRaJjco Purm Chumlri Bhomc , 

c ' 1 1 I r *' * f 21 l*i rgurn ib~ dtlcd the 4tb rf August 
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ihe Court, under section 223 of the Code of Civil Procedure, for “ transmission of a certified 
copy of the decree to the District Judge's Court of the 24-Pergumialis. with a certificate that 
no portion of the decree has been satisfied by execution within the jurisdiction of the Hieh 
Court," and alleging that the judgment-debtor had no property within its jurisdiction but 
had property in the 24-Pergunnahs. The application was headed as an application forexe 
cuUonandwas.ua tabular form. Upon this a notice was issued under section 248 (a) of 
the Code, and the judgment-debtor not having shown any caiw-. outlie jfith December 
1893 a certified copy of the decree was ordered to be issued. The certified copy of the decree 
having been transmitted, the judgment-creditor on the 1st March 1894 applied for the cxecu 
turn of the decree to the District Judge. On the objections of the judgment-debtor that the 
execution was barred by limitation, and that In* having been declared an insolvent, and the 
properties having vested in the’Official Assignee, the ulia.'hinont was contrary to law, 

Held, that the execution was not barred hi limitation, a- the order of the 19th December 
of 1893 was an order for execution, and op. rated a- a revivor of iho decree within the meaning 
of Article 180, Schedule Hof the Limitation \et. h 

Held, also, that the judginenL-dchtor having been in possession of the property for mure 
thau 12 years the Ofiicial Assignee not having taken possessmnof it, lie had a title by adverse 

* possession which was capable of being attached. 

Ashootosk Dtitt v. Duorga Churn Chatter jet (I. L. ft.. G Lai.. 504), and Fnltsh Xarain 
Chowdhr/iv. Chandrabali ChoKilhram (I. L. R., *J0 Cal., 551 ) followed. 


The facts of the case lor the purposes of this report appear sufficiently from 
the judgment of the High Court. 

Babu Nil Madhuh lime and Babu Slab thunder Paid for the Appellant. 

[245] Mr. J. T. Woudmjfr and Babu Ba/dyaiuilh Dutt for the Respondent. 

Babu Nil Mttdliub Pose. - One of the questions in this case is whether 
the order for the issue of a certified copy of the decree is an order for execution. 
1 submit not. That order has not the effect of reviving the decree. The 
correctness of the principle as laid down in the case of A skua tush Dull v . Doorga 
Churn Chatteljee (1. L. lb, 0 Cal., 504) has been doubted by Wilson, J , in the 
case of Tiucoicne JJamt v. Dr.heudro Nath Mnokerjee (I. L. K., 17 Cal., 19lj. In 
the former ease, a regular application lor execution of decree was made and a 
writ ol attachment was issued; hut in the present case there was no applica¬ 
tion for execution at all. Article lhl). Schedule II, of the Limitation Act onI> 
protects a decree if there is n revivor; there being no revivor in this case, the 
execution is barred by limitation. An application lor a certificate to allow’exe¬ 
cution to be taken out in auothei Court- is not an application for the execution 
of the decree. Ste the cases of Nihaunt; Singh Dai v. Bircssur llauerjce (1. L. K. 
16 Cal., 744). The next question is. whether the judgment,-debtor having been 
adjudged an insolvent, and his pioperty having vested in the Official Assignee, 
the decree-holder could take out execution. 1 submit not. The Court below 
was wrong in holding that the insolvent acquired a title by adverse possession, 
the Official Assigncu not having taken possession of his property. The property 
having vested in the Official Assignee, the insolvent has no attachable interest 
in it. 


Mr J. T. Wood r offe for the Respondent.—The order of the 19th December, 
for the issue of a certified copy ol‘ the decree, was an order for execution, as it 
was made after sucli notice as is required by section ‘248 (a). The notice was 
in accordance with rule 371 of the High Court That order had the effect of 
reviving the decree within the meaning of Article 180. Schedule I] of the 
Limitation Act. The decision in Muitgnl Per shad Dichit v. Grtja Kant Lahin 
(I.L R., 8 Cal, 51: L. R., 8 J. A., 123) governs the present case. The certificate 
was issued after notice. Section 2-48 of the Code of Civil Procedure says that 
cause is to be shewn. No cause having been shown in this case, a certificate was 
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> ^wfcued, and the order of £216] the 19fch December 1893 is binding. Judgment 
by consent u» binding bv w xy of estoppel See In »<* South Arfteucan and 
Me it can Company, lit paite Bank ot England 1 h 5 , Oh Div (1895) Vol I , 
p 37j The deoree haviug faion transmitted the Comb had full jurisdiction to 
deil with if See Leake v Darnel (B L R Sup Vol, 970) 

The judgment debtor or»I\ got a jieisonal disch uge and not a final disehaige 
He ought to have made ovei possession of the piopoifv to tlio Official \ssignoe, 
but msteid of doing so he letamod possession of it JI is possession was adverse 
is he w is h jldin„ with the knowUd n t ot the Oflicnl Assignee See section 10(> 
of the Eulonce \ct and thi i is sol /Cm/ i omul Mthn v Swxv/i Chmuln Deb 
(1 L R S Cil Yib) L tkshmtn \ 1/ ih{1 L it It> Bom 722) uid hi and 
Co mat i \ \h Janun (1 LB II ( il 22')) 

Bibu \i / Mn/h d i os in icp!\ 

T o judgment of the ffi_,li ( >m OKineaiy tnd Hill JJ ) n is as 
follows 

Tins is m i|#pt il lioui tin dcu ion of tin Suboidiiiilc Judge of tlio 

21 Peigunn ills riitidtlu 2ltl \u.,u 1891 

The f tots out of \h cn tlio lit i., it ion hrs ui'-cn ma\ ha shoitly st ited as 

1 rllows Ontli Lilli Dictiuhu 1^91 in ipplu iti m w is mule puipolling bo he 

one in i \e utiou ot i iletiuo bv ti msm ttin„ iceioihul coj>\ ot thedeciee to the 

Court of tin Distuit ludf, of tin 21 V ^unuilis with i eeitrhcati that 

no poitun ol tin define In i ’he u siti'-h d within the juusiiction of the 

High Court oi it-, On, nil 8 i On that tin tallowing order was pissed 

Lt iiU pi inti 1 to w d\ in in notice issue iiitinn ibli tour dnsaltei service) 

under si turn 218 P ( ml Pi >m tun Cod* L’his notice w is issued under the 

Rul ol toeit bci lion 21b (i)micts tint if moic thm one veil clipses 

betw t i tin 1 ite if tlie dome ml tlic ipj lu it ion toi its e edition a notice 

s nil iisu t; tneputv a r ainst wnoin iui ution is uppli d foi tequuing him 

t)shi\ eiist win the ltt>i sluitll i u 1> executed i^nnst bin The form 

(I the u )fciei limb i lint sti ion i i ) I < li lid m No 13 ) in till louith 

si In lull Lo tlx Cd mil unis is 1 illmvs When is m idi .ippheitiou 

to tins Gault [247] f > cm i ution I lent in Civil Suit No ol lh 

this is to >,no v >i notice tli it vou in t ) ajipi n lx I no this Couit outlie 

d iv of 18 uthei in | Mil ui by i ploului of this Couit ol 

i„ont dup mfhni/ed ml nistiu ti 1 t > show crust it anv why execution 

should not hi „i luted Hid w is tie i oLiei which was servcl on the 

ippillmt in this C >uit Hi slow Mi mm ius mil on the 19th Doeombu 1893 

\Ii lustue 8\j j iMOidid tlx lol*o \ing oidci Pet icitihid eopv issue no 

e i iso beuu h rw u • 

Wo take t tl it the i)iciiuii n of tint utdi i is that no eiuse was shown 

igainst tue i otici which in i been sii/d up >n the ippeltanbs Mi Justice 

S VLl then sent nei titled eoj)\ of tlx dome witli i ct rlibe ite ol non sitisf iction 

to tht Distiicb Judge d the 21 Pei„unnahs Looking, therefore, at the tonn 

ot tire notice, and looking it the fact tint no cause was shown, we think that 

tin question is vvlnt is tlie offeit of what w is done before Mi lustice Sale 

!t w is contended hv the pie icier 1 ot the appellant shat the order of the 19th 

Dcceiubu 1891 bcin 0 an oida which was pissed on an application made 

nndu section '23 of thoCodo for ti imuussion of tlie dteioe, win not an oidoi 

for « \ eulnn vud that it could not thimfoie lie slid that there was a levrvoi 

of I'jr le iie within the nieinmg of article 180 On the other hand it was 

on ni i by Mi Wt )lt df on helnlf ol the respondent that the older of the 

l •*» De ) „* w is in uidut foi eisieut jii inasmuch is it was made uftci 

su h not) t* m iMjuired bv section 248 (a), and that it therefore had the 
* 
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effect of reviving the decree within the moaning of that aitule Wo think the 
Older of the 19th December made aftoi notice to show cause, was atcoidmg to 
the rale laid down m Atfwotoih T>uit v Doorqa Chum Chatter ia (I Lit 
6 Cal ,504), and the easeof Futteh Nat at n Choxidhuj v C linndrabnti ( hou dhrain 
(I L B , 20 Gal, 551) such a jeirvor as pieiented the deuee fioni being b mwl 
by article 180 

There was anothei question nised befoie us md tbit was m ipgud to 
adierse possession When theappellmt showed eiust igunst execution in 
the Couit of the Subordinate Tudge ot 24 Pc t^unn ilis he did not a ij tbit be 
had no mtoiest that could [ 248 ] be ittulucl Whit lie snd w is tbit the 
piopcit} that has been put undo, ittachmuit hum*, icsfccd in the Oftuul 
Assignee unde) the law the oidei pissid m the execution piocccdings foi tic 
ittac Imient of the sud piopciti is wi in„ con uu ti 1 n in 1 t innot lenimi 
m foici In othci woids he did no si\ tbit It 1 il tn ittuhihli inteitst 
m tin piopciti but he pit ultd (he u t lit oi tl « Olhml Cssi„meii the pioptih 
The ippeil mt hied i schedule is in ms hint n the Hst lihruui J.HS2 in 
which hestited in ic h ud to tins jiijufi On th 1st M nth HSU tin 
insolient dcqwiMtcd with these cicdit ns is siciuiti foi tin j. m nit nt 1 1 mi 
bilance of iccount tint nn^lit Ik due to them tl t title uteds >t tl c house md 
piemises at Gaukn Reich (p m Instil m the numscl tin insohent iml om 
All Uossem since doceised) situ tit m tl t lm Is hclcn^n-, to the i\ Kin-, cl 
Oudh to which house mil pimmes the in ol^ont md (he lit ns ot the slid All 
Uosiem are tnbilltd in equ il shut', ot moutns \,un in the >611 1891 wo 
find him stilling to pufect his title b\ u « i \ met lioni the Ofhcnfing \gtnt 
of the Gentium Gem ill in Council m 1 u ui ot Dilm ud Dcwli md Mimed 
Hussein is to one half oi this piojioiti in 1 is own ftnoui md is to the othci 
half it was idniitttd it the tmlfhat he hil been m pjssession of the 1 md ill 
along We h ue tluufoit tl esc 1 icts to clcil with admitted p ssession stiiv 
ingtopeifcct i h ill fcit’o in lS l O md not i nsin., llit q lesticm w hen itt ichmeut 
issued that lie li il no title th it c< uld be ittichcd On ill Must f u ts we think 
th it the Suboidnute Jul-,c w i-> pistihe 1 m c nimu, tn tin e nclusion tli it he 
hid t title hi ilvoist | insisniu wind \ is c ii>iblc I lieiiif, ittulu I 
We ell'll! ins tlu ij peil w th ec ts 

S C Ci 1 Jin bums t i 

NOTES 

[11ns ubj ct is fulh d 1 el n (1)CH) 01 il II 7 ( \\ N I UflOU^CWN 
57 j 1909 S6 Cal, 343 Mil ,r "I (1 104 f Ml M ] 
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PRIAfi MATH KVH DEO r. 


[ 249 ] 'I he ilsl December , I SO 0, 

Present. 

Mu. Justice O Kinkalt and Mh. Justice Hill. 


Priag Nath Sail Deo.Plain till 

versus 

Mura Munda and others.Defendants. 


Apputl TheChutia Xnqpur Land lot <1 and Tenant Procedure Act (Bengal 
Act I at IS?'*), sections -it, clause U) 00, J3T, ISO and 1H -Rent, 

Suit for -Appeal in cases when' the (Oinreaate 
amount claimed is above Its. WO. 

\ti appeal he^. to tho Judies il Commission! r and nm to t ho Deputy Commissioner, from .v 
decree passed bi ib< Depots Collator m i suit foi rent, wlieie the aggicgatc amount of real 
claimed under section 1') Bengal Act 1 of IHT'l, is abuse Rs l(<0 

THIS appeal arose out of mi action hi ought by the landlord, in the Court of 
tho Deputy Collector of Ranchi, to recover rent against a number of raiyat s. 
The aggregate amount of lent claimel w-is above Rs. 100, but the amount 
rocoveiablo from each tenant was below Rs. 100. The leirnetl Deputy Collec¬ 
tor decreed the suit of the plaintiff. Somoni the tenants appjiled to the Judicial 
Cornmiasionei, who sot aside tho decision ol tho lower Court, so far as the 
appellants boforo him were concerned From this decision the plaintiff appoaled 
to the High Court, on the ground that tho appeal fiom the decree of the 
Deputy Collector la\ to the Deputy Commissioner, and that the Judicial 
Commissioner had no jurisdiction to heir it 

Babu S) math Das and Babu Kanina Sindh h Mookerjee for the Appellant 

Dr Asutosh Moakcriie fin the Respondents 

Balm S imath Das -Cnder sections 137 and 139 oi Bengal Act 1 of 1H79, 
the appeal lies to the Deputy Commissiorit‘ 1 , it the amount sued for does not 
exceed Rs. 100. Although section 30 pet nuts loindei of claims against 
different tenants for the pui poses of determining the jurisdiction of the Appellate 
Court, f fie value of tho suit ought tube determined b\ the amount claimed 
against oaeh tenant. 

Dr. Asufnsh Mookerjte for the Respondents Where sejiarate [ 250 ] claims 
against different tenants are joined under section 39, there ip only one suit, 
and the amount sued for is clearl\ the aggregate amount claimed against the 
tenants collectively If, as the appellant contends, the forum of appeal is 
determined by the amount claimed against a particular tenant, we may have 
the anomaly of an appeil by one tenant lying to the Deputy Collector, and 
that by anolhei tenant from the same decree lying to the Judicial Commis¬ 
sioner. Cnder section J 11', which contemplates an appeal from a judgment, 

* Appeal from Appellate Decree No 1024 of 1893, against the decree of F. Cowley, Ehq., 
Judicial Commissioner of Chutia Nigpm d<tc*o iho 7th of January 1895 reversing the 
decree of IJabuKrishm Kali 'Wo >kei|«*e, IV put\ Collector ot Ranchi, dated the 7th of 
January 189.1 

1 [ Sec. 144 - 'In all suits olhci than those m which, when tried and decided by a Deputy 
(hmmiBSionc). the judgment of the Deputy Commissioner 
In wlmt suits appeal to is declared to be final, or, when tried and decided by a Deputy 
lie to Judicial Comnns. Collector, an appeal is allowed to the Deputy Commissioner, aii 
sinner or High Court. appeal from tlic judgment, of the Depute Commissioner or 

Deputy Collector shall lie to the Judicial Commissioner of the 
Division unless the amount -n value in dispute exceed five thousand rupees, in which case 
the appeil shall lie to the High Ooutt.J 
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the appeal lay to the Judicial Commissioner. Besides, under section 11 of the 
Suits Valuation Act, the appellant is not entit'ed to succeed without proving 
that he has been prejudiced, 

Babu Srinath Das in reply. 

The Judgment of the High Court (O’Kinealy and Hill, JJ.) was 
as follows:— 

Thif» is an appeal from the decision of the Judicial Commissioner of (Jiiutia 
Nagpur, dated the 7th January 1895. 

It was first objected that no second appeal lay to this Court; but this 
objection was overruled some years ago. We think, therefore, that the 
objection fails. 

Then it was argued, and that is the point upon which the appeal turns, 
that the appeal lay not to the Judicial Commissioner hut to the Deputy Com¬ 
missioner. The suit is of the nature mentioned in clause (4), section 37, and 
by section 39 several claims of that kind may be joined in one suit. It would 
appear, therefore, that the several clnims as mentioned in the second clause of 
section 39 form one suit and one suit onlv. * 

We now come to determine to what Court the appeal lay. Section 137 
says that in suits under clause (4) and certain other Clauses of socfion 37, if 
tried and decided by a Deputy Commissioner, if the amount sued for, or the 
value of the property claimed does not exceed one hundred rupees, the judgment 
of the Deputy Commissioner shall he final, except under certain conditions which 
do not arise in this case. Section 139 refers to anpeals from the decisions of a 
Deputy Collector. And then comes section 144 which provides as follows : “In 
all suits other than those in which, when tried and decided by a Deputy 
Commissioner, the judg-[25l]ment of the Deputy Commissioner is declared 
to be final, or when tried and decided by a Deputy Collector, an appeal is 
allowed to the Deputy Commissioner, an appeal from the judgment of the 
Deputy Commissioner or Deputy Collector shall lie to the Judicial Commis¬ 
sioner of the Division, unless the amount or value in dispute exceed five 
thousand rupees, in which case the appeal shall lie to the High Court.” 
Bearing in mind that we are of opinion that a suit under section 39, 
although it includes a number of claims, is one suit, and that under section 137 
the judgment, in such a suit as this, is not final, we think, looking at the 
somewhat obscure language of section 144, that the appeal in this case lies 
to the Judicial Commissioner, the aggregate amount of the claims being more 
than one hundred rupees. 

We, therefore, dismiss this appeal with costs. 

8. C. G. * Appeal dismissed. 


NOTES. 

£ A Full Bench iu (1900) 27 Cal., 50S overruled this decision holding that there was no 
second appeal. ] 
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SURJA KANTA ACHARJEE V. 


[ 31 Cal. 391 ] 

The 7th December, J89G. 

Present: 

Mr. Justice Banerjee and Mr. Justice Ram pint. 

Surja Kuntii Acharjee . Plaintiff 

versus 

Bnneswar Shah a and on his dnath his son, heir and legal representative 
Jotindra Lai Sliaha, by Jiis mother and guardian Kissori 
l)asi.Defendant. * 

Virulence —Unit Receipts, Proof of gcnuiunu ss oj—Onus of proof- - Bengal 

Tenant u Act ( VIII of 1880), section 0(1- Suit for enhancement of rent — 

Appellate Court, Pouer of. 

in :i suit for enhancement of rent the defendant produced certain (lakhLlnx and deposed 
to having received them on payment of vent Held, that this was sufficient evidence to prove 
them. 

Held, further, that it was perfectly open to the Lower Appellate Court, which had to deal 
with the facts of the ease, to say whether taking the receipts, which extended over a number 
of years togither, and having regard to the fact that the receipts did not specify the years to 
which the amounts related, the amount* paid m any particular year were partly for the rents 
of that year and partly for the arrears due in respect of previous years. 

To entitle the plaintiff to a decree for enhancement of rent on the ground of ail alteration 
in the an-a of the defendant's holding, the plaintiff must show that the defendant is holding 
lands in excess of what he is paying rent for. [352] and in order to do that he must show for 
what quantit\ of land the defendant is paying rent. 

THE suit, otit of which this appeal arose, was brought by the plaintiff against 
the defendant for enhancement of rent and for additional rent for excess lands. 
It was alleged by the plaintiff that the defend ml was an occupancy, raiyat, and 
that the rate of rent paid by him was below the prevailing late paid by occupancy 
rutyats for land of a similar description in the same village; and that, upon 
measurement ot the land held by the defendant in the beginning of the year 
1298, it was found that a quantity of land was in his possession in excess of 
that which had been recorded in the zemindar's senshta. The plaintiff claimed 
assessment of annua! jama according to the prevailing rate. 

The defendant pleaded (inter aha) that he was not an occupancy raiyat, 
but a raiyat holding at a fixed rate : that he knew nothing of the measurement 
of lands in 1298: and that he had not taken possession of any land in excess. 
The defendant filed vent receipts to provo that he had paid rent for the several 
jamas in suit at the same rate per annum for more than 20 years. These 
receipts showed variations in payments. The Munsif found that the defendant 
was a raiyat holding at a fixed rent, and dismissed the suit. From this 
decision the plaintiff appealed to the Officiating Judge of Rajshahye who 
dismissed the appeal. 

The following was his finding with regard to the receipts:. 

” The defendant has filed rent receipts to show that in each case he has been paying 
at a uniform rate of rent for more than twenty years. The receipts arc over twelve 
hundred number; and as a single receipt is often not for a single holding but for 

* Appeal from Appellate Decree No. 757 of 1895, against the decree of L. Palit, Esq,, 

OfTg. District .Judge of Rajshahye, dated the 14th of January 1895, affirming the decree ot 

D.vhu Adeiya Chandra Ch uckerbuttv,Munsif of Nawabgungc, dated the28tbof December 1893, 

/ • 
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several holdings and for different shares and different years, it has been found necessary 
to prepare tables showing the amount paid for each holding for each year. Both parties 
have preparod and put in such tables, and I have carefully gone through them and checked 
them by the receipts filed in the suits. Mistakes have been made in some instances, and 
I have corrected some of them, but in the main they can be used for the determination 
of the question of the uniformity of the jama for the last twenty years.' Sometimes a 
particular payment shewn in a receipt is not .specifically mentioned as being an arrear 
collection, and this, if taken as collection for the year in which the payment was 
made, would apparently make the payments for that year exceed the jama. This is 
exemplified in the case of payments for the yoars 1273 and 127If. The payments for 
1278 amount to only six annas and the payments for 1271) amount to 2 rupees and 2 
annas. But there was one payment of fourteen annas which was made in 1279, and the 
[28S] receipt for which does not specifically show it to be an arrear for 1278. If this ibm is 
taken to be a payment for 1273, as it, evidently is, then the payment for each jour is seen to 
lie what the jama is alleged to be, viz., one rupee and four annas. Considerations of tin., 
kind have to bo taken into account in dealing with the question of the uniformity of the 
jama. * * * * In no case do the variations seem to me to suggest the inference that 

there was any variation in the jama. In some instances there might have been exceas or 
deficient collection in one share, but the collections in the other shares for the same year show 
that the jmua remained unaltered. In many instances the rent receipts themselves show the 
total jama. Taking everything into consideration. 1 certainly find that the defendant has 
been paying at a uniform jama in each case for twenty years. * * * * It has been 

contended on behalf of the appellant that some renffreceipts have not been proved, and some 
have been disproved by the. witnesses. The defendant, however, has proved them all by 
say mg that he received the receipts on payment of rent. This 1 consider .sufficient proof. 
The nature and appearance of the receipts convince me of their genuineness. iThe very varia¬ 
tions that they show in the payments goto show their genuineness. The plaintiff has 
done nothing to prove whui has been the rate at winch the defendant has been paying rent 
in each ease." 

The Advocate-General (Sir Charles Paul), Balm (Insit Chundcr Chou.'- 
dhijf, and Babu Jo no opal Ghose for the Appellant. 

Mr. Hill and Babu Moluui Mohan Cliuknibiilti/ for the Respondent. 

The Advocate-General .—The vent receipts have not been duly prnvi.l. In 
Ramjadoo Gaiif/ottly v. Luck lice Xaram Mnndul (8 \\. R., 188), B.VW,e\, J., 
says ' “ It is quite insufficient {nr the Judge, while admitting a variation in 
these dakhilas, to state that it may arise from short payments in one year 
being made up by full payments in another without that specific fact being duly 
proved. The variation prima facie is evidence of the rent not being uniform. 

1 v * ! r Further the Lower Appellate Court seems to have adopted the 
erroneous view of the first Court that dakhilas, if not positively denied, need 
not be proved. They, like other documents, propounded by parties must bo 
shown to he what they purport to be.” See also Bharat lion v. Guiuja Narain 
Mohapattur (14 W. R., 211). 

Mr. Hill for the respondent.—The payment may he proved hy production 
of the receipt, and proof that it is the document [254] received in payment 
of the money. Uaj Mahomed v. Banoo Rasmah i 12 W. R., 34) and Madhub 
Chunder Choudhry v. Proviolho Math Rot/ (20 W. R., 264). 

The judgment of the Court (Banerjee and Rampini, J J.) was as follows:— 

In those appeals, which arise out of suits for enhancement of rent and for 

additional rent for excess lunds, two questions have been raised on behalf of 

the appellant: first, whether the Lower Appellate Court was right in relying 
upon the dakhilas produced by the defendants when they have not been duly 
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proved; and, second , whether the Lower Appellate Court, upon the foots found 
by it, was right in dismissing the claim for additional rent for excess lands. 

YVith reference to the first point this is what the Lower Appellate Court 
says in its judgment: *' It has been contended on behalf of the appellant that 
some rent receipts have not been proved and some have been disproved by the 
witnesses. The defendant, however, has proved them all by saying that he 
received the receipts on payment of rent. This 1 consider sufficient proof. 
The nature and appearance of the receipts convince we of their genuineness. 
The very variations that they show in the payment go to show their genuine¬ 
ness.” This, it is contended by the learned Advocate-GeneraJ, is not suffici¬ 
ent to show that the receipts have been duly proved, and, in support of his 
contention, he relies upon the cases of linmjadoo Gangooly v. Luckhec Naratn 
Muiidul (8 W.R., 488), and Bharat Iiog v. Gutiga Narain Mohapattur (14 W.R., 
211). All that these two cases lay down is that there must be some evidence 
to prove the genuineness of the rent receipts which a tenant dofendant may file. 
They do not, however, lay down any hard-and-fast rule as to what the nature 
of the evidence necessary to prove rent receipts should be. On the other hand, 
it has been held in the cases of litlj Mahomed v. Banoo Rasmah (12 W. R., 34) 
and Madhub Chunder Cdiuwdhry v. Promotho Noth Roy (20 W. R., 264) that 
whore the genuineness of a rent receipt is sworn to by the tenant by whom the 
ront has been paid, that is legally sufficient to prove [255] the receipt, notwith¬ 
standing that tbo person whose signature it hears has not been examined. 
Having regard to these authorities, we think that the finding arrived at by the 
Lower Appellate Court, which considers the evidence of the defendant sufficient 
to prove the genuineness ot the leceipts, must be taken to be unassailable in 
law. 

Then, as to tiie second ground, the Lower Apjjellate Court observes : “ Tho 
onus is clearly on the plaintiff. lie must show that the defendant is holding 
lands in excess of what he is paying rent for, and in order to do that, he must 
show for what quantity of land the defendant is paying rent. This the plain¬ 
tiff has failed to do. If that is so, we do not think that there is any ground 
for our interfering with the decision of the Lower Appellate Court upon this 
point in second appeal. 

We should add that a third point was urged which was this, that tho 
Lower Appellate Court was wrong in allot ting the amounts covered by some of 
the rent receipts to differont years without any evidence to show that they 
were for those particular years. We think it was perfectly open to the Lower 
Appellate Court which had to deal with the facts of the case to say whether, 
taking the receipts which extend over a number of years together, and having 
regard to the fact that the receipts did not specify the years to which the 
amounts relate, the amounts paid in any particular year were partly for the 
rents of that year and partly for the arrears due in respect of previous years. 

The grounds urged before us, therefore, all fail, and the appeal must he 
dismissed with costs. 

F. K. D. Appeal dismissed. 


[1896} 



NOTES. 

[Sue {1011) 15 C.W.S., 921; (1U10) 10 I.C. 189 ] 
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[256} The 7th September, 1890. 

Present : 

Me. Justice Macpherson and Mr. Justice Banerjee. 


Mohini Mohan Roy.Plaintiff 

versus 

Promoda Nath Roy and others .Defendants , 1 


Limitation—Waste land subsequent!!/ made cultivable - Possession —Onus 
Prohaodi— Constructive possession. 

Tho doctrine of constructive possession applies only in favour of a rightful owner, and 
must not (as a rule) be extended in favour of a wrong-doer, whose possession must ho 
confined to laud of which he is actually in possession. 

In a suit for the possession of lauds formerly uneultivable, hut subsequeuth brought 
under cultivation, the District Judgo had allowed the plea of limitation to prevail against 
the plaintiff upon a Ending—based, not upon evidence of actual possession by the defendants, 
but upon an inference from part of the evidence‘--that the defendants bad been in 
constructive possession for over 12 years prior to the suit. 

Held, that so far as the judgment and decree of the District Judge related to certain 
plots described as pntit or uneultivable lauds, they mu»t bo set aside, and the ease remanded 
to the District Judge to determine (a) how far the presumption in favour of the plaintiff as 
to the continuance of the uneultivable state of the lands till within twelve years of suit 
applied ; and (b) how far that presumption had been rebutted by evidence of actual 
possession on the part of the defendants. 

Appeal from tho decree of the District Judge of Rajshahye. 

Dr. Hash liehari Chose., Babu Lai Mohan Has, and Babu Saroda 
Prosunno Roy for the Appellant. 

Babu Srinath Das and Bahu Saroda Churn Milter lor the Respondents. 

The facts and arguments of tho case appear in tho judgment ol' the Court 
(Macpherson and Banerjee, JJ.) which was as follows :— 

This appoal arises out of a suit brought by the plaintiff-appellant for 
possession and mesne profits of certain land, on the allegation that the land 
is included in mouzah Lakhi Chumari appertaining to his patni taluk Bircha- 
pila; that it was formerly the hod of a bhtl which lias recently become fit for 
cultivation, and that the defendants are wrongfully holding posvsossion of 
the same. 

[257] The defendants in their written statement denied the title of the 
plaintiff to set up tho plea of limitation, and urged that a certain khal was the 
boundary between the plaintiff’s village Lakshi Chumari and the defendants’ 
village Majgeo Sri pur. 

The first Court found that part of the land in dispute appertained to the 
plaintiff's village, but it dismissed the suit as barred by limitation. 

Upon appeal by the plaintiff, the Lower Appellate Court ordered a fresh 
local enquiry, and upon the enquiry being completed the plaintiff confined his 
claim to those portions of the land lying on his dicta of the survey boundary 
between the two villages Lakshi Chumari and Majgeo Sripur which were 
described as patit land of different denominations m the defendants’ chitta of 

.AppeaTlrom Appellate Decree No. 672 of 1895. against the decree of L. Palit, Esq.. 

Officiating District Judge of Rajshahye, dated the 9th of January 1895, modifying the decree 
of Babu Nobin Cbundra Ganguly, Subordinate Judge of that District, dated the 6th of 
March 1898. 
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1282. The learned District Judge, however, found the claim barred by Jimita* 
tion, and he accordingly aflirmed the first Court's decree. 

In second appeal it is now contended for the plaintiff that tho decision of 
the District Judge is wrong iu law first, because, having regard to the nature 
of the land, he should have thrown the burden of proving possession entirely 
upon the defendants instead of holding, as he has done, “that the onus cannot 
he said to lie exclusively on one party or the other;" and, secondly, because he 
has erroneously extended tho doctrine of constructive possession, which holds 
good only in the case of rightful owners, to the case of wrongdoers. 

In support of the first contention, the cases of liadha Gobind Roy v. 
highs (7 C. L. R., 3(14), and Raj Kumar Roy v. Gobind Chundcr Roy (I. L. 
R., 19 Cal., 660) are relieu upon. Tho true rule deducible from the first men¬ 
tioned case and from certain other eases is that stated in the judgment of the 
majority of the Full Bench in Mahomed. Ah Khan v. Khoja Abdul Gunny 
(1. h. R., 9 Cal., 741) in which the learned Judges, after observing “ that as a 
general rule the plaintiff cannot., merely by proving possession at any period 
prior to twelve years before suit, shift the onus to the defendant,” add. “ the 
true rule appears to us to be this: that where land has been shown to have 
been in a condition unfitting it for actual enjoyment in the usual modes at 
such a time, and under such circumstances that that state naturally would, and 
probably did, continue till within twelve years [258] before suit, it may 
properly be presumed that it did so continue, and that the plaintiff’s possession 
continued also until the contrary is shown. This case appears to have been 
cited in the argument before the Privy Council in Raj Kumar Roy v. Gobind 
Chundcr Roy (I. I,. R., 19 Cal., 660), and there is nothing in their Lordships’ 
judgment to show that they disapprove the rule there laid down. 

That being then the rule applicable to eases like this, we observe that if 
the Lower Appellate Com l had considered the case properly with reference 
to tho^e plots of land falling within tho plaintiff ’s mousah which are entered 
in the chitta of 1282, corresponding to In7'>, as a rain ik path. or uncultivabie 
waste, and also with reference to some of those entered as path land of other 
denominations, the possession of the plaintiff might, in the absence of evidence 
to the con Iran . have been presumed to have continued till within twelve years 
before the date of tho suit, which was instituted in 1890, more especially when 
some of these plots were found by the amin deputed to hold the local enquiry 
to be still uncultivabie The learned District Judge has, however, omitted to 
consider the case with reference to that rule, and this omission constitutes an 
error of law in his decision. But it may lie said that this error becomes 
immaterial when the learned District Judge lias affirmatively found “ that the 
defendants have been in possession since 1282 at least.” No doubt, if that 
finding stands, the question of the burden of proof becomes immaterial, for 
the presumption which the rule laid down iu Mahomed Ah Khan v. Khaja 
Abdul Gunny (1. L. R. f 9 Cal., 744) raises in favour of the plaintiff, is a 
rebuttable one, and may be displaced by evidence of possession in favour of 
the defendant. This brings us to the consideration of the second contention 
mentioned above. 

The learned District Judge’s finding that tho defendants have been in 
possession of the land in dispute since 1282 or 1875 is hasod, as regards the 
path, or waste lands of different denominations, not upon any evidence of actual 
possession, but upon evidence from which he infers that the defendants 
were m constructive possession. For this is what he says in his judgment: 

If a plot leased to a tenant contains a portion which is at the time patit, 
and which is gradually brought under [259] cultivation, then it seems to 
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me that the tenant must be held to have boon in possession of the whole 
plot from the beginning. The very fact of the measurement for the prepa¬ 
ration of th echitta, the leasing out of land, &c., also constitutes possession." 

Now acts of possession over a part of any immoveable property may no 
doubt in many cases be evidence of da Jaclu possession of the wHqIo, as has 
been explained by Baron Parke in Jones v. Williams [2 M.L.W 320(331)] and 
by Lord Blackburn in Lord Advocate v. Lord Ulanti/re. [L. R., 4 Ap., Gas., 770 
(791).] But that rule operates with full force only in favour of the rightful 
owners ; and it should be applied with caution and reservation, if at all, in 
favour of a wrongdoer; for this reason among others, that the right to the 
whole, which makes the possession of a part equivalent to the possession of 
the whole, and forms the connecting link between the whole and the part in 
the one case, is wanting in the other. In the case of a wrongdoer claiming 
to possess the whole by reason of possessing a part, it is often difficult 
to say, in the absence of the connecting link of title, how far the 
whole extends. The want of this connecting link may in some cases he 
supplied by others, such as close connection and interdependence between the 
part actually possessed and the whole of wITicli it is claimed to be a part. 
But except in such special cases, the possession of a wrongdoer should he held 
to he confined to what he is actually in possession of, and not to extend con¬ 
structively to anything beyond that : tliis rule, which is in one sense dedu- 
eiblo from the principle that the ordinary presumption is that possession 
follows title, is especially necessary for the protection of the rightful owners 
in a country like Bengal, where extensive tracts of land lie waste and unin* 
closed, and in a case like the present where we find that the plots of waste 
land to which the wrongful possession of the defendants has been held con¬ 
structively to extend, adjoin the plaintiff’s property on one side at least. The 
view we take is amply supported by leason and authority--see Angell on 
Limitations, Sixth Edition, section .‘191, and Siddoe. v. Smith h)(> L.T. 1(58). 
The Lower Appellate CY.irt was therefore wrong in arriving at the conclusion 
that the defendants [260] were m possession of the lands in question from 
1282 without adverting to the limitation pointed out above in the application of 
the doctrine of constructive possession, namely, that it does not, as a rule apply 
to the case of a wrongdoer. 

For the ioregoing reasons we think the judgment and decree of the Lower 
Appellate Court, so far as they relate to the plots described as patil land of 
different denominations in the clntta of 1282, must he set aside and the case 
remanded to that Court in order that it may determine, (1) how far the 
presumption referred to in the rule laid down in the case of Mahomed Alt. 
Khan v. Khoja AhdnL (funny (1. fe. R,9 Cal., 744) quoted above applies to this 
case, and (2) how far that presumption lias been rebutted by evidence of actual 
possession adduced by the defendants, and then dispose of the appeal. Costs 
will abide the result. 

!£, \v. Cast ; remanded. 


ROTES. 

[This decision has now the support of the Privy Council decision in Secretary of State 
v. Krislinamoni aupta (1902) 29 Cal., 518. whom the decision was similar. 

The rnlo as to constructive possession enuring only in favour of the rightful owner was 
applied in (1903) 31 Cal., 397 ; (1905) 3 O.L.J.. 310; (1907) 19 CAY N., 127 : G C.L.J., 736 ; 
(1907) 12 C.W.N., 273 ; 7 C.L.J.. 414; (1907) 34 Cal.. 753 : 12 C.W.N.. 193 : G C.L.J., 583 ; 
(1907) 33 Cal.. 901 ; (1910) 15 C.B.J., 281. J 
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BIN DU BASINI CHOWDHRANl &C. V. 


[81 Cal. 2801 

The 10th July, 1800. 

Present: 

Mu. Justice Macpherron and Mr. Justice Hill. 


Bindu Basini Chowdhrnni and another.Defendants 

versus 

Jahnabi Chowdhrani.Plaintiff. ; 


Injunction—Specific Relief Act (/ of 18?7), section 54—Threatened damage — 

Damage occurring after suit — Cause, of action—Digging so as to endanger 

neighbour’s land. 

Where an act threatening danger to a person's land is such that injury will iuevitably 
follow, a Court may grant a perpetual injunction restraining the continuance of that act, 
even though no damage has actually occurred before institution of suit. And where actual 
injury has occurred subsequently to the filing of the plaint, the plaint may be amended so as 
to show the nature and extent of such in jur\. 

Pattisson v. Gilford (L. R.. IS Eq., 259) applied. 

Thk plaintiff and the defendants owned adjoining lands. Close to the boundary 
line the defendants dug a trench 110 feet long and 9 feet deep, the sides towards 
the bottom sloping in the direction of the plaintiff’s land. The plaintiff sued for 
a perpetual injunction restraining them from continuing to dig, for the cost 
[261] of filling up the excavation, and for other relief. The defendants pleaded 
that they had a right to dig as they pleased on their own land, and that as 
the plaint did not allege any injury, it disclosed no cause of action. The 
Munsif held that no cause of action accrued until damage had actually occurred, 
and he therefore dismissed the suit. 

After the suit had been instituted, the plaintiff’s land subsided in eonse- K 
quence of the defendants’ excavations, and this fact- was brought to the notice 
of the Court. 

The plaintiff appealed to the Subordinate Judge, who reversed the Munsif’s 
decision and remanded the case under section 562 of the Code of Civil Proce¬ 
dure, directing the Munsif to allow the plaint to he amended, and to try the 
questions that had already been or might he raised in the case. 

Against this order the defendants appealed. 

Babu Nilmadhuh Bose (with him Balm Jogesh Chunder Roy, Babu 
Mukunda Nath Roy, and Babu Satyanaipla Rose) for the Appellants.— 
There is no cause of action unless there is actual injury or unless the act of the 
defendants is such that the injury appears, on the face of the plaint, to be, 
inevitable. Gale on Easements, p. 329 : Kerr on Injunctions, pp. 220 to 222. 
Besides it would be impossible, where there is no averment of injury, for the 
Court to say in what terms an injunction should go; and to restrain the defen¬ 
dants from using their property in such a way as not to injure the plaintiff is 
not only too vague but is also a mere statement, of the general law. Everyone 
may dig in his own land as he pleases if he takes steps to protect his neighbour 
from injury ; and the defendants were about to do so. Lastly, there cannot, 
under section 54 of the Specific Relief Act, be a perpetual injunction if the 
damage occasioned, or likely to be occasioned by the defendants’ wrongful act, 

* Appeal from Order No. 390 of 1895 from the order of Baba Baroda Prosono Shame, 
Additional Subordinate Judge of Mymensingh, d»tod the 25th October 1895, reversing the 
order of Babu Kelt Krishna Chowdbry, Munsif of Atia, dated the 18th September 1894. 

* * ’ * * 
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can be compensated with damages, as it can in the present ease, for the 
plaintiff has valued the suit at a definite sum. 

Babu Srinath Das, Babu Dwarkanath Ghnckerbutty and Babu Kritanta 
Kumar Bose for the respondent.—An averment of actual damage is not neces¬ 
sary ; therefore the plaint does disclose a cause of action. Illustration (r) to 
section 54 of the Specific Belief Act is clear upon the point. In the case of 
, [262] The Darley Main Colliery Co. v. Mitchell (L. B., J1 App. Cus., 127] the 
question arose as to when the cause of action accrued in a suit for damages fm 
subsequent subsidence of the soil; and it was held that each subsidence would 
furnish a separate cause of action. An injury has actually resulted by the 
subsidence of the plaintiff's land ; and therefore the plaint ought to he amended 
on the principle adopted in cases where a prayer for recovery is allowed to he 
added when dispossession has taken place subsequent to institution of suit,— 
Abdul Kadarv. Mahomed (I. L. B., 15 Mad., 15), or where the defect is merely 
one of form,— Amir Uosscin v. Imambandi Begum (11 C L R., 443). 

Bahu Nilmadhub Bose in reply. 

The judgment of the Court (Maopherson and Hill, JJ.) was as 
follows :— 

The plaintiff and the defendants are the owners of adjoining tenures. The 
plaint sets out that the defendants wantonly and with the intention of causing 
injury to the plaintiff dug a trench on the verge of the boundary of her tenure, 
110 feet long and 8 or 9 feet deep, the depth being perpendicular downwards and 
sloping inwards towards the bottom in the direction of the plaintiff's land, and 
that this must necossarilv result in the subsidence of the plaintiff’s land. It 
is further alleged that the defendants wore still going on with the work. The 
relief asked for is a perpetual injunction prohibiting them digging earth within 
a certain distance of the plaintiff's tenement; the filling up of the excavation, 
or in default a certain sum of money as the costs of filling it up. There whs 
a further prayer for general relief. 

The defendants raised various objections to the plaintiff’s suit. They 
asserted their right to dig as they pleased upon their own land, and stated that 
the plaintiff was not entitled to an injunction. There was no direct denial of 
the particular acts alleged in the plaint, hut it may be gathered from the 
9th paragraph of the written statement that they were excavating a tank which 
had no slopes, although they intended to make them hereafter. 

The case proceeded to trial, and, when it was ripe for decision, the defend¬ 
ants contended that the plaint disclosed no cause of action, inasmuch as no injury 
was alleged to have re-ulted [263] from the acts of the defendants. The Munsif 
accepted as correct that view of the law, and, holding that until actual damage 
had ensued no cause of action could arise, dismissed the suit without deciding any 
of the other questions which arose in the case. It appears that the plaintiff in the 
course of the trial represented to the Court that, subsequent to the institution of 
the suit, injury had actually resulted from the acts of the defendants by the 
subsidence of some of the plaintiff’s land, and evidence to that effect was given. 
The case went on appeal before the Subordinate Judge, who reversed the 
Munsif’s decision and remanded the case under section 562 of tho Code of Civil 
Procedure, directing the Munsif to allow in amendment of the plaint and decide 
the question already raised in the case and any other questions that might arise 
after the amendment. This appeal is against the order of remand, and it is 
contended that the Munsif was right in dismissing the suit on the ground that 
the plaint disclosed no cause of action. 

If the Munsif was right in holding that actual injury would alone give a 
cause of actiou, then he was right in dismissing the suit, because anything that 
happened subsequent to the institution of the suit could not supply a cause of 
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action which did not exist before. In our opinion he was wrong in his view of 
the law. A suit for injunction may be a suit for preventive relief, and, under 
section 54 of the Specific Belief Act, a perpetual injunction may be granted to 
prevent the breach of an obligation existing in favour of the applicant, whether 
expressly or by implication. The same section provides that when a defendant 
invades or throatens to invade the plainfcifl’s right to, or enjoyment of property, 
the Court may grant a perpetual injunction in certain specified cases. Illus¬ 
tration (r) attached to the same section indicates a case in which an injunction 
may be sued for to restrian a defendant from doing an act which threatens 
injury to the plaintiff's property, although no such injury had actually ensued. 
In the case of Pnttisson v. Gilford (L. R., 18 E<]., 269) the Master of the Rolls, 
speaking of the principles upon which a Court of Equity interferes when an 
injunction is asked for, says : “ I take it that, in order to obtain an injunction, 
a plaintiff who complains, not that an act [264] is an actual violation of his 
right, but that a threatened or intended act, if carried into effect, will be a 
violation of the right, must show that such will he an inevitable result. It will 
not do to say a violation of the right may be the result; the plaintiff must 
show that a violation w'll he the Inevitable result.” And then he prooceds to 
cite a case decided by Lord TOTTENHAM, and another case in which the Lord 
CHANCELLOK says : “ I consider this Court has jurisdiction by injunction to 
protect property from an act threatened which, if completed, would give a 
right of action. 1 hv no means s<jy that in every such case an injunction may 
be demanded as of right, hut if the party applying is free from blame and 
promptly applies for relief, and shows that by the threatened wrong his pro¬ 
perty would he so injured that an action for damages would be no adequate 
redress, an injunction will he granted.” The facts of that case had, it is true, 
no analogy to the present case, hut still the Master of the Rolls was dealing 
with the principle upon which relief is given against a threatened wrong, and 
thecase is, we think, an authority that such a suit will lie when the threatened 
act is of such a character that it must imvtlahly result in injury--inevitably 
in the sense in which the Master of the Rolls says he uses the word, that is to 
say not in the sense of there being no possibility the other way, because Courts 
of Justice must always act upon the theory of very great probability being 
sufficient, but in the sense that there must be such a great probability, that, in 
the view of ordinary men, using ordinary sense, the injury would follow. The 
Munsif was, therefore, we consider, wrong in holding that, as a matter of law, 
actual injury before suit ! ust in every case be alleged and proved in order to 
maintain the suit, and that it is sufficient if it is alleged that the result of the 
act complained of must inevitably, in the sense we have stated, flow from it. 
Whether the case is one in which an injunction or any other relief should be 
granted, or what precise form the injunction should take, are questions which 
the Courts dealing wiLli the facts must decide with reference to the provisions 
of sections 53 and 54 of the Specific Relief Act. It may he that the plaintiff is 
not entitled to the relief which she claims or to relief in the particular form 
which she claimed it, but that would not make the suit unmaintainable. Now, 
no better proof of the inevitable consequence of an alleged act can be given than 
[265] that the contemplated injury had actually occurred, and, we think, it is 
quite competent for the plaintiff in this case to give evidence of that injury, 
although it had not occurred prior to the institution of the suit, and, for that 
purpose and in order to give due notice to the defendants of the fact, which it is 
intended to prove, the plaint might properly be amended. It is not quite clear 
on what grounds the Subordinate Judge reversed the decree of the Munsif and 
remanded the suit. He does not say that the view which the Munsif took of 
the law was wrong, but merely that the plaintiff should be allowed to amend 
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the plaint; in what way he does not say, and his order that the Munsif should 
allow the plaint to be amended in some undefined way is not a correct order. 
If he took the same view of the law which the Munsif took, and intended that 
the plaint should be amended in order to give the plaintiff a cause of action 
which did not before exist, his view is wrong. Nevertheless, we think that 
the order of remand is right, and that the plaintiff should be allowed to amend 
the plflint by inserting in it the nature and extent of tho injury suffered. That 
is not an amendment inconsistent with the provisions of tho Code. The act 
complained of occurred before the institution of the suit, and the injury, which 
was foreseen and which it was the object of the suit to avert, occurred after 
the institution of it. 

The appeal fails and is dismissed with costs. 

H. W, Appeal dismissed. 


NOTES. 

[Sec also (1004) 31 Cal., 944 : 8 C.W.N., 710; (1913) 21 I.C.. 249.] 

124 Cal. 265] ’ 

APPEAL FROM ORIGINAL CIVIL. 

The /5th September, 1X90. 

PRESENT: • 

Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice Prinsep, 

and Mb. Justice Piuot. 

Dhanmull.Plaintiff 


versus 

Rain Chunder Ghose.Defendant/ 


Minor—lieprcsentati ns as to age known U) be false—Liability in equity — 
Action on the contract'— Action framed, n tort -Costs — 
statements as to existence of relationship—Evidence Act 
(£ of 1X72), section 112, sub-section (5). 

Whore an infant obtained a loan upon the representation (which be know to be false) 
that he was of age: Held, that no suit to recover the money could be maintained against 
him, there being no obligation binding upon the [266) infant which could be enforced upon 
the contract cither at law or in equity, but that the defend mt should not bo allowed cost* in 
either Court. 

Case in which the plaint in a former suit verified by a deceased member of tho family , 
and as such having special moans of knowledge, was held admissible under section 32 t 

•Original Civil Appeal No. 23 of 1890, against the decree of Mr. Justice NOUKIS, dated 
the 9th of May 1890. 

t [Sec. 32:—Statements, written or verbal, of relevant facts made by a person who is 
, dead, or who cannot be found, or who has lieccme incapable of 

Cases in which statement g-, vln g evidence, or whose attendance cannot be procured with- 
of relevant fact by person ou ^ an amount of delay or expense which, under the oi rerun* 
wbo is dead or cannot be staT1C0H 0 f the ease, appears to the Court unreasonable, are 
found, etc., is relevant, themselves relevant facts m tho following cases ; — 

• # * * * 

(5) When the statement relates to the existence of any relationship between persons 
f as to whoso relationship the person making tho statement had 
or relates to existence ol means of knowledge, and whan the statement was made 

relationship ; before the question in dispute was raised.] 
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sub-section (6) of the Bvidonoe Act (I of 1873), to prove the order in which certain persona 
were born and their ages 

This was a bull hi ought to recovei the bum of Rs 13,000, and interest due on 
a mortgage executed b\ the defendant on the 26th March 1886 The plaintiff 
alleged that the defendant at the time of execution lepieeetited himself to be of 
full age, and thereby induced the plaintiff to advance the mortgage monev, 
and he contended that, in the event of the defendant establishing that he was 
a minor at the date of the moitgage, then his lepiesentahons amounted to a 
baud, and weie wilfulh made with a view to deceive the plaintiff, and that 
the plaintiil should in am event he held entitled to lecovei the mono} The 
piavoi of the plaint was t <>i the usual moitgige dociee and foi a money deueo 
The defendant pie ided mmoiif v .and denied the alleged fraudulent lepresentation 

The question of the defendant s age depended puiflv upon the statements 
of friends and lehtives, and paitiv upon ceifain tnfciies m a lcgistei of births 
kept undei the s\stem of legistiation in fouo m Calcutta (Bengal Vet VI 
ot 1863) at the time when the foui voungpst sons of SumhoNath Ghose, the 
defendants fathei, wme horn The names did nob appeal upon the legistor, 
so th it it was not possible to asceitun fiom the 10 -pster alone which of eitbei 
of the entiles bad lehicnco to the defendant 

It appealed from the ontneslhat i sou was bom to Sumbo Nath Ghose 
on the loth Match 18St> [lS6S >3, anothei on thofrth June 1868, anothei on the 
29th September 1870 and anothti on the Jlst Mav 1872 Thu defendant alleged 
that lie was bom cm the Oth J me 1868 and that the ontiv undei that date 
lofened to his both Vs thu taulgige was executed on the 26th Match 1886, 
the defend Mil if ho could r*st iblish tbit he w is one of tho foui whose names 
weie legisteied, was no* oi age vvlitn Im signed the deod as fa guaidian ot his 
poison and piopeit\ h wing been appointed) he did not attain his raiiont\ 
until the completion of lus twontv fust veai 

It was aicued on b *h ill ot t he plaintiff 1 nat thu namo ot tho (267] defend- 
ant vndtliit of eit icr \ekli w Ciomii Ghose, m Dhuiandhur Ghose, hib 
biotheis must have been tiansposed foi the purposes of this litigation but this 
theory w is lelmt'od h\ the fict that in Maich L879 a suit was hiought ou 
behalf of the Attendant nid tlio othei sor ot Sumho Nath Ghose othei than 
Dhuiandhm, against Dhui indhut, in which the\ sued as infants by then next 
friend Nuising Chumki linse to t ike tho piopoitv ot thou father out of tho 
hands of then eldei biotin i, who had at that time attained bis majority , and 
afteiwaids Vckhov Coom u Ghose, on the death of the guaidian who had boon 
uppotntel to bung the suit was unon the teyoih of tho Registiai appointed 
guardian of It s minoi biotheis, including tho defendant The statements in 
the plaint in this suit weiu tundeied in evidence on the defendant s behalf undei 
section 32, .uh-bortion (3), of the Evidence Act (I of 1872) 

Tho case was beaid befoie Mi Justice NORRIS who found thaf the plea ot 
mmoiitv was pioved, but that the defendant falsely pietended, and allowed 
othei peisoiib m hib piobence and on hib behall to state, to the plaintiff that 
he was of full ago, that such statements weie false to the knowledge ot the 
defendant ind operated upon the plaintiff's mind, so aa to induce him to 
adv mce the mono} It was admitted at the Bat that if the plea of minority 
wab t itihlisned the plaintiff could not he entitled to a mortgage decree, but it 
was u« tied that if the case of false representations was made out, he was 
entitled to a monev decree 

Tin learned Judge upon a full leview of all the cases (q o. infra) held 
that not m the cases cited went beyond supporting the limited liability which 
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attached to an infant who is guilty ot fraud, viz., “ that he may he compelled 
to make specific restitution, where that is possible, of anything he h is obtained 
by deceit.” (See Pollock on Toits, p. 48) In the pie&ont case the learned 
Judge found there was nothing to show that the defendant could make specific 
restitution, and dismissed the suit with costs 

The plaintiff appealed to the High Couit 

Mr. Woodioftc and Mr T A Aprai appealed lor the \ppollaul 

Mi. Pugh, Mr Eoans and Mi Gaith appealed lot iho Respondent 

[268] The following authorities weio lcloned to in the aigumenfs 

Ei path> Unity Joint 'stock Wirfinl Hanking [ssomthon (3 l)p G x J 
63), Johnson v Pic <\ Sid J hob <305, OH l Im 1691 Uuqbt^ 

Leonaid 111 C B (N S ), 238J, Buitlctt v Wills (1 1, A h 8 IU) IH pmti 
Jones [L. R 18 Oh I), 109 <12(»J, S tiknnm v Prrsn, [1 lh G x sm , HO 
(113lJ, Clailccv Goble y (2 Cox Eq C'a , 1711 \tlsm v VoiAn (1 De (, \ J, 
458), Inman v Inman (L R, 15 Ei] , 200) Limpiux \ Lanqt (L R, 12 Ch 
D , 67-3). Jennings\ Rumlall (h T R , 313), A\ light \ N hoik (2 J>t G X Sm , 
321), Pollock on Toils, pp 47, 48, Pollock on Conti acts Rd 3 pp 71 to 77 

On the question of evidonte, til pm Uh ug Dun \ 'sicedvn Lhundtr Dig 
(I.LR 13 Cil, 42), Haiius \ (hithxi (L R, Id Q B I> SIS) and the 
cases theio cited Evidence Act d of 1872) section .12, suh section (.3), and 
section 11.) 

The following judgments woie dolnno i b\ tilt, Couit (Pr.JUHUM CJ, 
and PKlNSJil’ and Plt.Ol JT 1 - 

Petheram, C J taltei stiting the fids) - These i«fx, in mv opniou, 
show bovond all question that the defendant was one ot the foui voungei sons 
of Bumbo Nath, whose bnths wore logistuod, and consequentlv that lie must 
have been a uutioi whon ho signed the deed. But besides all this the plaint 
m the suit of 1879 w , put m tint plaint wis signed 1>\ Nuising Chuudei 
Bose, the nnteuiil gi uuhithei of tin dufcndint, t pewm who is since rfoad, 
and if is contended on behalf ol the de It ml ml that statements m it, xs to 
the older in which Bumbo N ith s sous weio boin and is to tlit dares ot then 
births, are evidoncc undei section 22, sub-section ( >) of tho Evidence Act and 
that, if so, they aie conclusive It was contended on the pait of the pluutiff 
on the authority of the Rnglish rises tli U is the question it issue in ibis case 
did not relate to the existence of un lelatioiiship b\ blood mamagt or 
adoption, the section did not applv, uul the statements weie excluded bv the 
ordinary rules of evidence T thipk th if on this point the law in India undei tho 
Evidence Act is different flora the law of England, ami that the tfficf oi the sec¬ 
tion [269] is to make a statement, madebv suehapoisou.ielatingto tin existence 
of such relationship sdnmsiblu to piovo the facts contained in tho statement 
on any issue, and thit tho plaint wis admissible heio to pi \o the oidei in 
which the sons of Bumbo Nath wcie boin, and then ages, aud when admitted, 
it to niv mind satisfactorily pioves that the defendant was the son who was 
born on the 6th June 1868 

The remaining questions aie, whethei the advance was obtained by a 
fraudulent misrepresentation by the defendant as to his age, and, if so, what 
is its effect on his liability * Theie c in, i think, be no doubt that the advance 
was obtained by an elaboiate and clevetlv concoctedI fraud The defendant 
applied to the plaintifl to make him an advance, wbmh the plaintiff agreed to 
do if he were satrsfied that the defendant was of age Tho defendant assured 
him that he was, gave him the date of his bnth, and referred him to 
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Mr. Pillar, who, he said, had the documents necessary to prove the truth of hi a 
statements. The plaintiff saw Mr. Pittar, who showed him some documents, 
and in effect told him that he was himself satisfied by them that the defendant 
was of age, and that the plaintiff might safely advance the money. The 
' statement .as to the defendant’s age was untrue, and some at least of the 
documents must have been forgeries, and this the defendant must have known. 

The fact is that the plaintiff was induced to part with his money by a 
fraud to which the defendant was a party, and the question which now arises 
is whether such fraud prevents the defendant from successfully setting up the 
plea of infancy as a defence to the present action. In my opinion it does not. 
No case has been cited before us, nor are we aware of the existence of any, in 
which a person has been held personally liable to pay a debt contracted by 
him dining his infancy, on the ground that he obtained the credit by fraudulent 
misrepresentations as to bis age. The case which was most pressed upon us 
is that of Ex parte Unity Joint Stock Mutual Banking Association (3 De G. & 

J., 63). The head note correctly sums up the decision in that case as follows : 
Where an infant had obtained r a loan, on a representation which he know to 
be false that lie was of age. held, tiiat a proof for the loan was properly 
admitted in bankruptcy. The Lords Justices Knight-[270] Bruce and 
TURNER refused to expunge tho proof, but except that they said that they were 
bound by authority they gave no reasons for their decision. 

This was a proof in bankruptcy, and I am not aware of any case in which 
an action at law or suit in oquity against the borrower has been held to be 
maintainable. On the other hand, there are numerous eases by which it 
appears that there is no obligation binding on the infant which can he enforced 
by action upon the contract either at law or in equity. Johnson Pie (l Sid., 
258 : l Keh.. 905, 913: L Lev., 169), Wright v. Leonard [11 C. B. (N. S.), 
258]. Bartlett v. Wells (1 B. k S., 836), Ex parte Jones [L. K., 18 Ch. D., 109 •* 
( 120 )]. 

There appears then to be no authority for the proposition contended for 
by the plaintiff, and I agree with the learned Judge that on principle the suit 
must be dismissed. Inasmuch, however, as the loan was ohtaiued by a 
misrepresentation by the defendant as to his age, 1 think the plaintiff’ was 
entitled to test the truth of his present assertion by suit and by this appeal, 
and that the decree should be so far varied that, although tho suit will be 
dismissod, the defendant will :mt got costs in either Court. 

Prinsep, J. —I am of the same opinion. 

Pigot, J. —I fully agree with the conclusion at which the Chief Justice 
has arrived. 1 think it clearly established that the defendant was under age 
when he entered into this contract; that the evidence referred to by him was 
admissible on that p6int ; and that the plaintiff was induced to enter into the 
contract with him by misrepresentation as to his age, deliberately ancl skilfully 
made by the defendant, with the aid of persons as skilful and unscrupulous as 
himself. 

I think the suit must fail, quite apart from anything in the exact form of 
the plaint, and allowing it the most liberal construction. Assuming it to bo 
framed in tort, “an infant,” as Sir F. Pollock accurately says, “could not be 
made liable for what was in truth a breach of contract by framing the 
action ex delicto. * You cannot convert a contract into a tort to enable 
you to sue an infant’” (Pollock on Torts, pp. 47, 48), Stikeman v. 
Dawson !.l Dc G. & Sm. t 110 (113)], was very fully cited before us: what 
the Vice-Chancellor says there, p. 113, is no doubt in condemnation 
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tm] ot the proposition, that a minor is, without any misrepresentation, in 
equity, answerable after his majority to a person who has contracted with 

him, having no notice that at the time of the contract ho was a minor. But 
in dealing with this, he cites with complete approval the case of Johnson v. 
Pie (1 Sid., 258: 1 Keb. 905, 913 ; 1 Lev., 169). In that case “ Winnington 
prayed judgment in an action upon the case on communication of lending 
£300, and that the defendant was therefore to mortgage certain lands ; and the 
defendant affirmed himself to be of full age, anti so intending to deceive the 
plaintiff, and being in appearauce a man, and avers he was twenty-and-a-halt; 
the defendant pleads not guilty, and there is a verdict for the plaintiff, Pasch, 
16 Car., 2, Rot., 401. * * * Keeling said, such torts that must 

punish an infant must he vi Qt nrmis, or notoriously against the public; hut 
here the plaintiff’s own credulity hath betrayed him ; also by Windham, the 
commands of an infant are void ; and for such ho shall never bo attainted 
a disseisor, much less shall bo be punished for a bare affirmation, which 
Twisden agreed, and that there must be a fact joined to it, as cheating with 
false dice, &c. Also by this means all the ijleas of infancy would bo taken 
away, for such affirmations are in every contract. The Court awarded on the 
plaintiff’s prayer a Nil capit per Bill am." 1 Keble, p. 913, as well as Siderfir. 

I do not think that any of the equity cases cited apply to the present case, 
which is, in the most favourable view of it that can he taken for the plaintiff, 
an action of deceit; precisely in truth the same case as Johnson v. Pie 
"(1 Sid., 258: 1 Keb. 905, 913 : 1 Lev., 169). No doubt an infant will not be 
allowed to take advantage of his own fraud, and may be compelled to make 
specific restitution, when that is possible, of anything he has obtained by 
deceit. But this case does not come within either principle. If we as a 
Court of Equity, as well as of law, wore to allow the plaintiff to recover in this 
suit, it would amount to restraining a defendant from setting up the plea of 
infancy in an action on a contract by reason of his having made a fraudulent 
misrepresentation dans locum contractut ; and in no case has this ever heen 
done. 

Appeal dismissed. 

Attorney for the Appellant: Mr. H. C. Chirk. 

Attorney for the Respondent: Babu B. M. l)ass. 

A. A. C.‘ 


NOTES. 


[ The minor is generally estopped by his fraudulent misrepresentations, (1898) 25 Cal., 
371: 2 C.W.N., 201 ; (1901) 29 Cal., 126; (1908) 31 All., 21, except when the validity of his 
contract is in question. In that case the contract is \oid by the Indian Contract Act. 1872, 
irrespective ot these things :— (1908) 80 Cal., 889, on appeal from (1898) 26 Cal.. 381. 

See, however, 15 C.W.N., 239 : 13 C.Ij.J., 228 ; (1910) 9 T.C.. 124. 


As regards admissibility under sec. 32, el. 5, of the Evidence Act, see also 8 O.C., 94 ; 25 
Mad., 183 ; 9 M.L.T., 220; 26 Cal.. 236 ; (1910) 7 I.C., 218 (Cal.); (1914) 20 C.L.J., 302.] 
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BENGAL INDIGO COMPANY V. 


[272] PRIVY COUNCIL. 

The 19th and 27th June , 1896. 

Present: 

Loud Watson, Lord Hob ho use, and Sir R. Couch. 

Bengal Indigo Company.Defendants 

versus 

Roghobur Das.Plaintiff.,. 

[On appeal from the High Court at Calcutta.] 

Bengal Tenancy Act (Vllf of 1886), section 6, sub-scction 5, and section 26 — 
Definition of raiyati holdiny-Lcsse.es who are not raiyats 
within the Act — Zur-i-peshgi lease. 

A tenant, holding under a lease assigned to him in 1890 by tin* original lessee, who 
since 18G7 had continuously occupied the land under successive leases, claimed in virtue of 
the occupancy, lor more than twelve years, to he a raiyat witlun the Bengal Tenancy Act, 
1885, cither with occupancy, or with nou-uccupaiicv, rights : Held, that this tenant’s holding 
was excluded from the operation of th it Act by the effect of section 5, sub-section 5, on 
account of tlio extent of the area of,the land leased, which was more than one hundred 
standard biglias. 

A zur-i-pc$hgx lease is not a mere contract for the cultivation of the laud at a rent, but 
is a security to the tonant for his m moy advnice 1. Two of the leases were zur-i-peshgl, 
or made on money advanced by the lessee to the lessor. The tenant’s possession in this case 
was in pirt at least that of a creditor operating payment to himself, and was no foundation 
for a claim for occupancy rights. 

As to the effect of written stipulations contrary l> the latter, section 7 of the Bengal 
Rent law, Act X of L859, is superseded, if not wholl\ repealed, by section 178 of the Bengal 
Tenancy Act, 1885. 

Appeal from a decree (7th August 1894) of the High Court reversing a 
decree (illst October 1892) of the Second Subordinate Judge nt Chapra in 
district Sarun. 

On this appeal no facts were in dispute, and the questions raised were 
entirely of law, consisting principally of the following, viz., whether the 
appellants, the Bengal Ii digo Company, proprietors of the Barouli Factory in 
the Sarun district, having obtained by assignment in 1890 leasehold lands, 
which bad been occupied by their assignor f«r more than twelve years, had 
obtained r.he rights of a raiyat to the protection of their tenancy in virtue of 
Act VIIT of 188-'), the Bengal Tenancy Act. Thev claimed to be either as an 
occupancy raiyat, entitled to hold upon the [273] terms enacted therein or 
as a non-occupancy raiyat , to be entitled to six months’ notice to quit. 

The defendants took the lease then current, that of the loth February 
1881, by assignment from the original lessee on the 24th April 1890; and in 
the same year, the lease having terminated on the 27th October 1890, they 
received notice to quit from the plaintiff. The leases, under which the alleged 
twelve years’ occupancy took place, were the following:— 

In 1867, the then proprietors of the Barouli Indigo Factory, E. G. Williams 
and Abdul Gyas Khan, obtained a lease from the 14th September 1867 
for five years of 105 bighas 1 cottah, at a rent of Rs. 577 per annum, for 
the cultivation of indigo. This was granted hy Mohanfc Ramoharan Das, 
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the plaintiff’s predecessor in the management of temple property. Both 
pottah and kabuliyat contained express agreements for the tenants giving up 
the land at the end of the term. In 1869 Ahdul Gyas made over his interest 
in that lease to E. G. Williams. 

In August 1872, Kamcharan Das executed to E. G. Williams a simple 
ticca pottah for ten years of 25 bighas, and on the 18th August IH72 the nwhant 
executed to him a sur-i-peshgi, ticca , patoua, pottah for nine years of 210 
bighas which included the 105 bighas, already leased, upon an advance by 
Williams of Rs. 4,500. The rent was Rs. 1,380 per annum, and the advance 
was to bear 6 annas interest a month, the balance being repayable by stipulated 
instalments. Both the ticca pottah, and the sur-i-peshgi, as well as the 
kabuliyats in both cases, contained express provisions for the land Lobe given 
up at the end of the terms. On the 15tli February 1881, the plaintiff, who 
had succeeded as nwhant, granted a sin-i-poxhgi, ticca, patowa, pottah of tho 
whole 265 bighas to Williams and Wilson, who then represented tho indigo 
concern, in proportions according to their shares as partners, for nine years, 
upon an advance of Ks. 5,000. The rent was to lie Rs. 1,523, out of which 
Rs. 550 >early, and interest at 0 annas ]icr mensem, was to he deducted in 
payment of the advance. Special provisions for surrender at the end of tho 
term were in the pottah and in the kabuliyat. 

On the 16th June L890, notice, with foe, Rs. 33, was accepted hy the 
plaintiff that the tenancy had been transferred to the defend- [274] ant-company, 
to whom, on the 9th October 1890, the plaintiff sent notice to ijuit, and deliver 
]K>asession on the 28th of that month, in pursuance of the terms of the lease. 

The appellants not having given up the laud, the respondent brought this 
suit on the 18th February 1891. His plaint stated the lease of the 15th 
February 1881, and alleged its expiration on the 27th October 1890. Tho 
appellants having held over, the plaintiff claimed possession with mesne profits 
of the 265 highas, valuing his claim at Rs. 23,905. The appellants statod in 
their answer that the lust lease hail been transferred to them, that they had 
been recognized as tenants, and 'submitted that E. G. Williams was, at tho 
time of the transfer, a “ settled raiyal,” having acquired a right of occupancy 
in the 256 bighas, aright which was transferable bythecusLom of the district. 
The appellants were therefore entitled to a right of occupancy under the 
Bengal Tenaucy Act, 1885. Even if not so entitled, they were, as they 
contended, non-occupancy laiyats, on whom notice of not less than six months 
should have been served, to bring the tenancy to an end. 

The following sections of .^et X of 1859, the Bengal Rent law, and of Vet 
VI11 of 1885, the Bengal Tenancy Act, were referred to in tho case :- 

Act X of 1859, section 0.—Even ryot who has cultivated or held land for a period of 
1*2 years has a right of occupancy in the land so cultivated *>r hold by him whether it beheld 
under pottah or not, si long as ho pays the rent payable on account of the same ; but this 
rule does not apply to khamar, neejjote. or seer land belonging to the proprietor of the estate 
or tenure, and let by him on lease for a term or year by year, nor (n respects the actual 
cultivation) to lands sublet for a term, or year by year, by a ryot having a light of occupancy. 
The holding of the father, or other person from whom a ryot inherits, --ball be deemed to be 
the holding of the ryot within the meaning of this section. 

Section 7.—-Nothing contained in the last preceding section shall be held toaffoct the 
terms of any written contract for the cultivation of land entered into between a landholder 
and ft ryot, when it contains any express stipulation contrary thereto. 

Act VIII of 1885. section 5 (i).~ “ Raiyat ” means primarily a person who has acquired 
a tight to hold land for the purple of cultivating it by himself, or by members of his 
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family; or by hired servants, or with the aid of partners, arid includes also the successors in 
interest of persons who have acquired such a right. 

Section 5, sub-section 4.—In determining whether a tenant is a tenure- [278]holdor or a 
raiyat the Court shall have regard to (a) local custom, and (6} the purpose for which tbc right 
of tenancy was originally acquired. Sub-section 5 -whore the area held by a tenant exceeds 
one hundred standard bighas the tenant shall be presumed to be a tenure holder until the 

contrary is shown. . 

Section 26.—An occupancy raiyat shall not be ejected by his landlord from his holaitg 
except in execution of n decree for ejectment passed on the ground (a) that he has used the 
land comprised in his holding in a mariner which renders it unfit for the purposes of the 
tonanev, or (b) that he has broken a condition consistent with the provisions of this Act, 
and on breach of which he is, under the terms of a contract between himself and his land¬ 
lord. liable to be ejected. 

Section 45.--A suit for ejectment, on the ground of the expiration of the term of a lease 
shall not be instituted against a non-occupancy raiyat unlcw notice to quit has been served 
on the raiyat not less than six months before the expiration of the term, and shall not be 
instituted after six months from the expiration of the term. 

Section 178 (1).—Nothing in any contract between a landlord and a tenant made before 
or after the passing of tbi« Act [a) shall bar m perpetuity the acquisition of an occupancy 
right in land, or (h) shall take away an occupancy right in existence at the date of the contract, 
or (c) shall entitle a landlord to ejeet a tenant otherwise than in accordance with the 
provisions of this Act. m 

(2)--Nothing in any contract made between a landlord and a tenant since the 15th day 
of July 1880 and before the passing of this Aot shall prevent a raiyat from acquiring in 
accordance with this Act an occupancy right in land. 

The following were the issues that raised the principal points :— 

Whether under the terms of the two ticca, and the two patotoa leases, 
dated, respectively, the 28th October 1887, the 17th August 1872, and the 
15th February 1881, the defendant-company were bound to give up possession 
after the expiration of the last term. 

Whether the defendants’ vendor had acquired a right of occupancy, and 
whether the defendant-company stepped into that right by purchase. 

Whethei the notice served on the defendant-company was proper and 
sufficient. 

The second Subordinate Judge made a decree dismissing the suit. In his 
judgment he gave his opii ion that the zur-t-peshgi leases constituted raiyati 
holdings, and were not mortgages only; that by virtue of the twelve years’ 
holding that had preceded the transfer to them, the defendant-company 
[276] had retained an occupancy right of which it could only be deprived for 
the causes stated in section 25 of the Bengal Tenancy Act, 1885, and that the 
conditions for surrender were invalid under section 178 of the same Act. The 
Judge considered that, in any case, the notice to quit was insufficient under 
section 45 of that Act. 

The plaintiff appealed to the High Court. A Division Bench (TREVELYAN 
and Ameer Ali, J.T.) allowed the appeal, and reversing the decision of the first 
Court decreed in the plaintiff’s favour. Their judgment stated the above facts, 
and the opinion of the Subordinate Judge thereon, stating also the questions 
that had been argued on the appeal before them to be : (1) have the defendant- 
company obtained a right of occupancy in the land ; (2) if they have not 
obtained such right of occupancy are they non-occupancy raiyats and entitled 
as such to the benefits of section 45 of the Bengal Tenancy Aot, 1885 ? The 
High Court thought the ease depended upon the construction of section 7 of 
Act X of 1859, and proceeded as follows:— 

1 * / 
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In a Full Bench, case to which we have been referred, Sheo Prokash Misser v. Ram Sahoy 
Singh (8 B, L. R., 165), it was held that the mere fact that a raiyat held under written lease 
for a specified term of years, did not prevent his obtaining a right of occupancy in the land. 
In that ease there was nothing more than a provision as to the term of the lease; there was 
not, as here, an express provision as to the tenant vacating the land at the expiration of his 
lease, and putting it into proper order. The provisi >n that is made to cut down the murhan'- 
and their stumps which may be on the land ar. the expiration ot tlie term, in inconsistent 
with its being contemplated that ho was to hold over the term ; so is also the provision that 
the landlord may, at the end of the term, uproot the stumps and settle the lands with other 
tenants. This is inconsistent with any right to retain possession of the land. Mr. Justice 
DWABKA NATH MITTEB, in his judgment in the Full Bench case, says: “ B is beyond all 
question, that if a raiyat possessing a right of occupancy outers into an express stipulation 
with his landlord to surrender the land on the expiration of a stated period of time, he would 
be bound, like any other individual, to fulfil the terms of his contract.” 

Throughout his judgment Mr. Justice MlTTKB assumes, that an express stipulation to 
vacate is an express stipulation within the meaning of section 7. On the first question wc hold 
that the d?fendaut-company has acquired no occupancy right. As to the second question, wo 
think it is clear that there is not in this case a rntj/ati "holding at all. The lease under which 
the tenant [277 ] was last holding, was a zur-i-peshtji lease. The main object of such a lease is 
to provide for the payment of the zar-i-peshgi money, and that was the purpose for which the 
right of tenancy under which the defendants claim to hold was originally acquired. It is 
» .true that their predecessors first held under a lease, ,that of 1867, which was by no means a 
simple raiyati lease, but one which provided in the alternative cither for cultivation by the 
lessees or for their letting out the land to other tenants. That lea-,c, however, has ceased to 
have any effect. There has been a uew aud very different contract between the parties, and it 
is reallv to that contract that we must look. Wo know of no case where it has been hold that 
the ziir-i-peskf/idar has been treated as a raiyat, and it would certainly be very hard upon the 
landlord if he should be so treated, as the landlord would be compelled, after the expiration 
of the term, to continue the tenancy at a rent instead of being able to get a now advance 
from some one else. The deeds of 1872 and 1881, though called leases, are ordinary paiowa 
mortgages common in Behar, with the usual provishm about the satisfaction of the money 
lent, which was dearly advincid on the socuritv of the lands. The mere fact that the mort¬ 
gagees would or could cultivate the lands with indigo or any other crop, cannot possibly affect 
the contract or convert the status of mortgagee into that of a raiyat. Certainly this is a novel 
case ; a Limited Company claiming to be not only a settled raiyat , but to have occupancy 
rights. It is not necessary for in to decide am question as to whether raiyati rights can be 
acquired by a Limited Cnmpam. It is sufficient to saj that the d'ed under which they arc 
holding does not cruatc any raiyati rights, and therefore is no answer to this suit, The 
plaintiff is entitled to a decree in terms of the prayer of the plaint. The amount of mesne 
profits must be ascertained by the loiter Court. The plaintiff is entitled also to his costs of 
thin suit in the Court below, aud of this appeal. 

The defendants having appealed, 

Mr. J. H. A. liritiison, and Mr. Philip L. iSuckltnul, appeared for the Appel¬ 
lant-company. . 

Mr. J. D. Matjne for the Respondent. 

For the appellants it was argued that it should have been decided in the 
Courts below that under the leases of 1867, 1872, and 1881, and with reference 
to the possession held continuously for cultivation since the first lease was 
granted, the right.of occupancy had been acquired by the defendant-company, 
Seotion 178 of Act VIII of 1885 had not been referred to in the judgment .of 
t^e High Court, which had been based on section 7 of Act X of 1859. There 
had been also an omission to notice that the lease of the 15th February 1881 
was made at a date after the 15th July 1880, and-before the passing of the 
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Act in 1885, a period referred to in sub-section 2 of section 178 of that Aot. 
It was contended [278] that the leasee were only leases, and m no sene® 
mortgages. The Full Bench case, referred to in the judgment of the High 
Court, Shoo Frokash Afisscr v. Earn Sahoij Singh (8 B. L. R., 165), showed that 
the mere taking a lease did not amount to the express stipulation which the 
Bengal Tenancy Act, 1H85, no less than Act X of 1859, required ; if the acquire¬ 
ment of the right of occupancy, by continuous cultivation of one holding for 
the prescribed period, was to he prevented by the relation of contract between 
landlord and tenant existing for another purpose besides cultivation only. The 
payment of money in advance was only a mode of paying the rent. In any 
view of the appellants' rights, they wore not liable to be evicted without the 
respondent’s having given six months’ notice of his intention to enforce the 
agreement to quit and deliver possession. 

Counsel for the .Respondent was not called upon. 

Their Lordships’ judgment was, afterwards, on the 27th June, delivered by 

Lord Watson, J. - -The nppellanL-coinpany are owners of the Barouli 
Indigo Factory, which they acquired in April 1890. The respondent is proprietor 
of the entire 16 annas of Mebal Barouli, portions of which were occupied 
by the owners of the Factory, from the 14th September 1867, until September 
1890, under a series of leases from i he respondent, and his predecessors. These 
were, (L) a ticca pottali of 105 highlit 1 cottah and 8 dhoor *, for five years ending 
in September 1872: (2> a pcshgi.patoica firm, for nine years ending in Septem¬ 
ber 1H81, of the 105 tag lias 1 oata h and 8 dhoars included in the preceding 
lease, together with additional land bringing up the total area to 240 bighns ; 
(3) a licet pottali. of same date with the last, of 25 high as for ten yearsending 
in September 1BH2; and (I) a : ur-t-pcshgi ticca patoica poltah , of the whole 
265 btghas included in the t.wu previous leases, lor an additional term ending 
in October 1890. 

Thu first and third of the-a; documents were in the ordinary terms of a 
lease for cultivation. 

The second and the fourth of them had this peculiarity, that at their 
commencement, the tenants advanced to the lessor a lump sum, in the one case 
of Rs. 4,500 and in the other of Rs. 5,000, [279] lor the liquidation of debts due 
tu His creditors, the tenants being entitled to recover payment by retaining out 
of the rents payable by them, a yearly instalment of the sum advanced, with 
interest at the rate ols‘\ annas par mensem. The lands were cultivated for 
the purpose of growing indigo : and the lease* contained an express obligation 
by the tenants to quit occupation at their expire. 

On the 9th October 1890, the last of Abuse leases having expired, the 
respondent staved the apjiellants with a notice requiring them to remove from 
possession, and intimating that in the event, ol their failure to do so, a regular 
suit would be instituted. The notice having been disregarded, the present suit 
was brought by the respondent in February 1891, before the District Court of 
Sarun (l) for a declaration that the appellants had no right to retain posses¬ 
sion, (2) to have exclusive possession decreed to the respondent, and (3) for 
mesne profits. In their written statement, the appellants pleaded that they 
and their predecessors in the Factory had acquired a permanent right as 
occupancy raiyais ; and, alternatively, that, as non-occupancy raiyats, they 
wore not liable to be ejected, except upon the terms and conditions specified in 
section ''0 of the Bengal Tenancy Act, 1885 (Act VIII of 1885). 

The Subordinate Judge gave effect to the leading plea of the appellants, and 
dismissed the suit with costs. On appeal to the High Coprt, his decision was 
reversed hv Trevelyan and Ameer Ali, JJ., who held, that the second and 
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fourth of the leases aboveruentioned did not create a proper right of occupancy 
for purposes of cultivation, and could not be made the foundation of a claim to 
raiyat occupancy. They further held that the appellants’ defence was excluded 
by section 7 of Act X of 1859, which enacts that the provisions of the Statute 
4 shall not be held to affect the terms of any written contract for the cultiva¬ 
tion of land entered into between a landholder and a ryot, when it contains any 
express stipulation contrary thereto." 

Their Lordships see no reason to differ from the, views expressed by the 
learned Judges of the High Court, to the effect that the leases in question 
were not mere contracts for the cultivation of the 1 and let: but that they were 
also intended to constitute,, and did constitute, real and valid security to 
the [ 280 ] tenant tor the principal sums which he had advanced, and interest 
thereon. The tenants’ possession under them was, in part at least, not that of 
cultivators only, but that of creditors operating repayment of the debt due to 
them, by means of their security. Their Lordships cannot concur in the 
judgment of the High Court, in so far as it is founded upon section 7 of the 
Act of 1859, because that clause is superseded, if not wholly repealed, by 
section 178 of Act VIII of 1885, which does not. appeal- to have been referred 
to in the argument addressed to tiie Court. 

It is unnecessary to notice further the reasoning which prevailed in either 
of the Courts below, because it entirely ignores the statutory definition of the 
•word “ raiyat," contained in section 5, sub-sqption 5 of the Act of 1885. It is 
in these terms,—*' Where the area held by a tenant exceeds one hundred 
standard biyhas, the tenant shall be presumed to be a tenure-holder until the 
contrary is shown." That enactment is conclusive of the present case. The 
land held in tenancy by the owners of the Barouli Indigo Factory', under the 
respondent and his predecessors in title, has from the first been in excess, and 
since 187*2, largely in excess, of the statutory limit. The appellants are, there¬ 
fore, not raiyat.ft, either “occupancy ” or “non-occupancy,” within the meaning 
of the Act of 1885 ; and their defence to this suit is groundless. 

Their Loidships will humbly advise Her Majesty to affirm tho judgment 
appealed from. Tho appellants must pay to the respondent his costs of this 
appeal. 

Appeal dismissed. 

Solicitors for the Appellants : Messrs. Sanderson, Holland, Adkin <t: Go. 

Solicitors for the Respondent ■ Messrs, T. L. Wilson (\>. 

C. B. 


NOTES. 

[Soc also (1898) 2 C.W.N., 758 ; U'JOSf 10C.W.N., 351. (1913) 20 I.C., 731 (Cal.), where 
the principles relating to the nature cf mn pesyce rights were applied. ] 
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[281] APPELLATE CIVIL 

rh( 2 hid Docnnbn, lh)b 
Phi- siM 

Mu JisjLiu IUnlbtji \\i) Mr Jusiiu Hampini 

bit ib Chand \ahu Plaintitl 

iu\us 

ilvdei M ilia and otheis Detendints 

Limtatioi Ut(\V t Is,,) S h 11 /;/ l>> Suit t» man mlm m 
»u / to > f /< l nl 1/ n y i i / / j! t / mst t/m it s Ik fault m payment 
f mstab i at huh/ l s ( / i n im tint iu m htiultof 
jin nu it (1 111 i stalnm t 

Who In i m ilfsty, 1 ii 1 llnpiili it i urn if ill prop iti) evecnUd by the defeu 
dd.ilIs i inn it in i i w i mik [ twblc I f ui u t ilmcnt lb pi iintiff to te at liberty 
mew of itn dcfiultt sn oithc f i tli u m f tint n tilm ntttf rllu whc-le imount 
due n tho brad Htl I thin Inn t t cn i u fr m tl i cl iti of thi lnsu dcfiult 
Thi plaintitl hi vu lit this suit i tins tht kfmdints to lecovoi inonev due 
on a mortgage bond pi\thlc bv ms lintnts I bo bond w is executed on tbe 
10th Bvsiok 1 (Jlst \pnl iVU) 1 ho lom w is made iquvable in tout 
instalments md it was stipulitc i tbit n defiult l pivment of anv instalment 
the pi untitt mi ht it In >p nn m tilhu f n the im >unt due on that mstal 
inentoi f i tin, whole imount due on tin bond The suit \\ is instituted on tho 
29th Clntio MOO (11th Vptil IH94) m >ie th in twi Ivo veals iftoi the* hi«t 
two instilments life urn due 1 ut ks thin twelve pus iltoi the list two 
instalments bio urn due Tic loten tin s< inUiuli 1 that as the hist instalment 
wis not pul the wholt liuouni sckuk l In Hi h md hocime due tiom the dite 
of that defiu!t an 1 heme tin plunHftsiih I cl inn si is hailed In limitation 
The C »uit of 1 nst Instuu i t th fluntn! i Iteiet loi the amount of the thud 
and iouith mat ilments BiMi pi f is idj ilcd to the fudge ol Dimjput who 
held tint the suit \ is limed In 1 i 1 1 ion ind dismissed the piuntiti s ippoil 
The plimtiH appealed to the High Couit 
IJibu h.ilt Afjt n S n u 1 Bibu Acs/c u L tl lu i rhe \ppoilint 
[282] Bibu V inn 1 I nn < hu m iti I >i thi lksiiondonts 
The judgment ol the ilign Couit (Banerjee ind Rampini, JJ ) w is as 
follows 

This ‘tin d lilies out of i Mit biou„ht In the piimtift appellant to 
reeovei mone\ dut on i inoitgi^e Ion I pi\xhloh\ instilments The plaintiff 
alleged tint the defend aits nl iltoi u pi ikd dem in Is paid two sm ill sums, 
and the suit was tui the bil met th it i< in unod unpaid 1 he defence m substance 
was that the suit W3S burodbv limit it urn that the time of the moitgage bond 
had been bubsequenth modifud bv i \etbil contiact, and that tho defendants 
having pel formed then pait of chit conit ut the bnud wab satisfied 

The hist Coutt found that tlieput pi\ mints illeged in the plaint were not 
tinei tint all tile instalments unier the bond except the last two weie in 
t n sequence bmed bv limitation, and that tht subsequent otal contract set 
p 1 a not established ar 1 it iccoidmji decreed the suit in part 

*Ml l f rm Aj pilhtt Dtcr No JTHOcflAOi a*"unsl the decree of JEt R Pope Esq 
1 nn i tug Du ipur ditid the iHlb of Tun 1895 i evert?) ug the 1 decree of Babu 
I fU r lr m n n ^ Munaif of that District d lUd the 13th of Maroh 1895 
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On appeal the Lower Appellate Coml lias dismissed the whole suit on the 
ground that it is baned by limitation 

In second appeal it is contended that the Lowoi Appellate Corn t is vuong 
in law in dismissing the whole suit on the giound of limitation, when it ought 
to have affirmed the decree of the first Couit 

The suit being one for the ieeo\ery of monev duo on imoitgige bond bv 
the sale of the mortgaged propeitv, the piovision of the Limitation Act 
applicable to it is art 132, Sch II, (Sie Iiani, Dm \ Kalla Piasad (1 L R, 
7 All, 502), Miller v llunga Nath Moutnk (ILR 12 Cil 1B9) uul (jituai 
Singh \ Ihnkui Km am Singh ( f L If J4 Ci! Til) Thu pencd of 
limitation undei that Attulo is tuolu veils md it n ns bom the 
time when the mone> becomes duo md tlic quisfiot l when did the 
monev sued foi heroine due Tlie moitgi^c bond stipulitis tint the 
monev bouowed shall bo paid bv uitiin instilments and tint upon 
default m the pavinent of an\ one instilnunt tin moitgigie mav at 
Ins pleasuie sue utnei loi tint instilment oi loi the whole o l the monev 
[283] then lemaming unpud Xnd it is ulmitted on both sides th it upon 
the facts found, the cl um lot ill the instilments except the list two is bailed 
upon any view ol the evse, hut tint thi <1 um loi tho last 1 wo instalments 
would oi would not he haired uu ldmg is it is held th it time inns fiorn the 
_ date of the fiist default oi fum the dm d itis of those two instalments The 
contention on behalf of the ippollant is tint the two instilments became duo 
within the meaning of aiticle 1 12 on then inspector duo ditis while on the 
othei side, it is urged rlnt the mimes hi i um due as soon is the fust default 
was made The learned \ ikil foi the ippcllint m suppoit of Jus contention, 
cites Sh an hai Pmsad s Jo lpa Pmsnd (ILR lb All 171) and 11 unman t> am 
Sad It ui am v Boult s il L R S Bom ibl) and foi the icspundtnts the cases 
of Jiigqut Muhina Dossa i Mt nohut ht nuat (2 >\\ K 27H; \ohodip ( hundn 
Shnha \ hamlashna lion Unudhnt ILR If til, 397 1 Hu JSaiam 
Panda \ Dai pa \aiatn Iicdniu (1 L R 20 C .il , hi), Mun Mohun hoy v 
Dmqa Lhuan (men il L It lit l, »02', Ban Ihtlpo LhiitUu h njt \ ham 
Chanda Shouie (I L R, It Oil Ti2) Hum Pa shad llmudluy v ha&ih 
Singh (I L R, 21 Cal 542' and haolu hoi ml l'xianjpc \ Dip Lhand 
(J L R 4 Bom , 96) ue lelied on 

The cases cited ue ill distinguish ihli liom t lie piesent though certain 
geneial pnneiples, eithei exprisslv cinmcntcd oi lmpliedL lelied on m some 
of them, elpailv heai upon tiu question now heioie in 

The fint case citeilfoi the ippoll mt S haul at Pta^ads Jalpa Piasad (1 L 
R , J6 All, 171) is not one iolitnf„ to the lonstiuction ot aiticle 112of Schedule 
11 of the Limitition \ct Tho qmstion thiiow is whethei vshere i decieefoi 
monev is pivable bv instalments with i piovismn that upon delault in the 
pavment of anv instilment the deuce holdn mu it he wishes, execute the 
decree foi the whole sum lemimmg unpud limitition nms in lespoct of each 
instalment fiom its due date notwithst uidmg that the whole amount covered 
b> the deciee became leahsible at tin doeii • holdei s option at an eaiher date 
bv loason of the judgment dehtoi s d« fault and tin learned Judges of the 
Allahabad High [284] Couit ansvuml that question m the afhimative The 
case evidently was one undei iliuse (p) ol uticle 179, Schedule II of the 
Limitation Act, and the olfect of the illusion is th it the ‘ ceit un date refeired 
to m that clause was the due date foi each inst Uirnut, notwithstanding that it 
might have been claimed as ioRisible at *n tailiei ditc The pnneiple under¬ 
lying tho decision no doubt ippeub at hi fat sight to lend some support to the 
appellant’s contention that tho money sued foi became due gradually at the 


191 



Si ded. 288 sitab chanC nahar v. 


BYDER MALLA &0. [1896] 


. - dates of the successive instalments, notwithstanding that the plaintiff had the 
option of claiming it as having become due at an earlier date; but we are unable 
to follow this decision, because it is in conflict with the decisions of our own 
Court in Bir Narain Panda v. Darpa Narain Prodhan (I. L. R., 20 9 ^ , 
and Hurri Pershad Choiodhry v. Nasib Singh (I. I;. R., 21 Cal., 542) cited for 
the respondents, and also because we find it difficult to understand how money, 
which, though made payable by instalments, becomes realisable at once upon 
default in the payment of any instalment, can be said not to have been directed 
to be paid on the date of such default so as to make limitation run from that 
dare under clause ( b ) of article 179 merely because it was optional with the 
creditor to enforce the condition for immediate payment, when there is nothing 
to show that the optional right had been waived. Where there is an optional 
right given to enforce payment of rnonoy, such right may be waived ; but when 
it is not waived, or when there is nothing to shew that it has been waived, 
limitation would run from the date when the right accrues. This is what this 
Court held in Bir Narain Panda v. Darpa Narain Prcdhan (I. L. R., 20 Cal., 
74), and not, as the judgment in # Shankar Prasad v. Jalpa Prasad puts it, “ that 
the decree-holder on uhe happening of a default was hound to execute the 
decree once and for all.'’ 


The second case cited for the appellaut Ilanmantram Sadhuram v. 
Bowles (I. L. B., 8 Bom., 561) goes against him rather than in his favour. 
The learned Judge who decided that case accented as correct the observation 
of Lord Denman, Chief Justice, in Hemp v. Garland (4 Q. 1)., 519} “ that if 
he (the plaintiff) chose to wait till all [285] the instalments become due 
no doubt he might do so; but that which was optional on the part of the 
plaintiff would nob affect the right of the defendant, who might well consider 
the action as accruing from the time the plaintiff had a right to maintain it," 
and the only ground upon which he held that the suit was not barred was that 
the language of the bond shewed that in case of default in payment of one 
instalment the whole amount should become due only if a demand for such 
amount was made, and the suit was brought within the time allowed by law 
from the date of the demand. 

In the case of Juggut Mohmee Dosser v. Monohur Koonwar (25 W. R., 278) 
cited for the respondents, MlTTKR, J., observed that the principle indicated in 
article 75 of the second Schedule oi Act IX of 1871 might bo adopted in 
determining “ when the i. oney sued for becomes due ” within the meaning of 
article 132; but the learned Judge himself added that it was not necessary to 
express any decided opinion upon the point. 

The other cases cited by the learned VakH for the respondents relate either 
to execution of decrees for moneys payable hy instalments, or to suits on 
instalment bonds in which the provision for the payment of the whole upon 
default in the payment of an instalment is an unqualified one, and is not left 
to be enforced at the option of the creditor, and they do not, aftor what has 
been said above, require any detailed examination. 

Confining our attention then to the question for determination in this 
case, namely, when did the money sued for become due within the meaning of 
article 132 of Schedule II of the Limitation Act, and bearing in mind that 
while there is no case directly in point, the balance of authority in this Court 
upon analogous questions relating to execution of decrees for money payable 
by instalments, preponderates in favour of the respondents’ contention, we 
think we must hold that the decree passed by the Lower Appellate Court 
dismissing the whole suit is right. The money sued for became due according 
t f > the ternn, of the bond when the first default in the payment of an instalment 
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was made, and it became due none the less because the right to enforce imme¬ 
diate payment was optional with the creditor. The right might have been 
waived if [286] the creditor chose to do so ; but he did not waive it in this case; 
and there is no question of waiver raised here. 

It was argued for the appellant that when it was left to the option of the 
creditor to enforce the provision for immediate payment of the whole, the 
presumption should be that the right to enforce such payment was waived 
until the contrary was shewn. The answer to this is that the provision being 
for the benefit of the creditor, the natural prosimi/nion is that the right created 
by it was not waived by him unless the contrary was proved. To use the 
words of Lord Denman in Hemp v. Garland (4 Q. Ii., 619) the defendant 
“ might well consider the action as accruing Irorn the time tho plaintiff had a 
right to maintain it.” We may add that the rule laid down in Hemp v. Garland 
that limitation ran from tho date of the first, default, notwithstanding that it 
was optional with the creditor to enforce payment of the whole upon such 
default, has been followed bv the Court of Appeal recently in the case of Reeves 
v. Butcher (L. R„ 1891, 2 Q. B., 509). 

For the foregoing reasons we are of opinion that the suit has been rightly 
dismissed by the Lower Appellate Court, and that this appeal should lie dismissed 
with costs. 

F. K. D. Appeal dismissed. 

NOTES. ’ 

[Soe (1902) 27 Bom., 1, F.I>., where the principles ;ire fully discussed. See also 31 Cal., 
83 ; 31 Cal., 297 ; (1902) P.R., 100 ; (1903) 1 S L.R., 252 ; (1901) <5 C.W.N.. 318 ; (1909) 86 
Cal., 394 : 9 C.L.J.. 226; 13 C.W.N., 1004 ; (1912) 14 J.C.. GH5 (Nagpur).] 
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CRIMINAL REVISION. 

The Sill. Jan warp, ISO? 

I'RESENT: 

Mb. Justice Ghosh and Mr. Justice Gordon. 


Komal Chandra Pal.Accused 

versus 

Gour Cband Audhikari.Complainant.* 


Complaint—Dismissal nf complaint --- lieviral of proceedings—Criminal 
Procedure Code (d cUX of lSb2), sections 202, 20A, 4H7 — 

Final disposal of case — Want of jut isdictiun — Conviction. 

Where an original complaint is dismissed under section 203t of the Criminal Procedure 
Code, a fresh complaint on the same facts before tho same Magistrate cannot be entertained, 
so long as the order of dismissal is not set aside by a competent authority. Nilratan Sen v. 
Jogesh Chundra BhuHacharjee (I. Ii. R. 23 Cal., 983), followed. 

ON 25th May 1896 tho complainant Gour Chand Audhikari filed [287] a 
petition under section 426 of the Penal Code m the Court of the Sub-Divisional 

* Criminal Revision No. 710 of 1896, against an order passed by tho Sub-Divisional 
Magistrate of Busirhat, dated 15th August 1896. 

t [Sec. 203 -The Magistrate before whom a ccmplaint is made or to whom it has been 
. , . , transferred may dismiss the complaint if, after examining the 

Dismissal of complaint. coni p]aiiiant and considering the result of the investigation (if 
any) made under s. 202, there is in his judgment no sufficient ground for proceeding.] 


12 CAL.—25 
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:■ Magistrate of Busirhat, alleging that the accused had cut down and removed 
a gab tree standing on the complainant’s land, and had thereby committed 
mischief. The Sub-.Divisional Magistrate of Busirhat, after examining the 
complainant, directed an investigation to be made by the punchayei under 
section 202 of the Code of Criminal Procedure. After the investigation had 
been made, the Magistrate considered the result of it and dismissed the com¬ 
plaint under section 203 of the Code of Criminal Procedure, being of opinion 
that the case was on the facts one of a civil nature. On the 15th August 1896 
^ the complainant, Gour Chand Audhikari, tiled in the same Magistrate's Court 
a fresh petition of complaint against the accused, Kamal Clmndra Pal, relying 
on the same facts. The Magistrate thereupon revived the proceedings, and 
after taking evidence in the case convicted the accused of theft under 
section 379 of the Penal Code, and sentenced him to pay a fine of Rs. 50, or in 
default to undergo two months' rigorous imprisonment. 

The accused on 4th December 1896 moved the High Court, and a rule was 
granted calling upon the Magistrate to show cause why the conviction and 
sentence should not he set asido, on the ground that it was bad in law, inasmuch 
as the Magistrate had no jurisdiction to revive the proceedings without 
an order by a competent authority under section 437 of the Code of 
Criminal Procedure. 

Babu Narendra Chundra Iiose . (with him Babu Upendra Chandra Hose 
and Babu Surendra Chundra Bose), in support of the rule.—The Magistrate 
had no jurisdiction to revive the proceedings upon a complaint on the same 
facts, so long as the order of dismissal is not set aside by a competent authority 
under section 437 of the Code of Criminal Procedure. As he has done so without 
such order the conviction is bad in law, and ought to he set aside. Ntlratan 
Sen v. Joqesk Chundra Bhuttacharjee < I. L. R,, 23 CaL, 983). Under section 437 
the High Court and the Court of Sessions can only older further enquiry 
into a complaint which has been dismissed under section 203 of the Code of 
Criminal Procedure. The case of Queen-Empress v. Puran (I. L. R., 9 All., 85) 
is not in point, and was distinguished in the ease of Ntlratan Senx.Jogesh 
Chundra Bhuttacharjee (I. L, R., 23 Cal., 983). 

[288] No one appeared to show cause. 

The judgment of the High Court (Ghose and Gordon, JJ.) was 
as follows:— 

We think that this rule must be made absolute. In doing so, we need 
only refer to the case of Nilratan Sen v. Jogesh Chundra Bhuttacharjee (I. L. R., 
23 Cal., 983), in which a view, contrary to that which has been taken by the 
Magistrate, was adopted by this Court. The cruder reviving the complaint and 
the subsequent proceedings will be sot aside, and the fine imposed upon the 
petitioner, if realized, will be refunded. 

C. E.G. 



NOTES. 

[This view is not now followed .—28 Cal., 211; 28 Cal,, 652 F.B.; 2S Cal., 726 F.B. ; 
36 Cal., 415 ; 16 C.W.N.-, 983 ; though it was followed in 2 C.W.N., 290 ; 4 C.W.N., 46; 24 
Oal., 529; 

As regards Allahabad, see 22 All., 106; 29 AH., 7. 

The later view of $he Calcutta High Court is in accordance with the views of the other 
High Courts22 Bom., 711; 27 Bom., 84 ; 9 Bom. L.R., 250 ; 81 Mad., 543 ; 29 Mad., 
126 F.B. (see also 28 Mad., 310 ; 255 ; 24 Mad., 337); (1911) P.R., 10 F.B.J 
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C M Cal. 388] 

The 12th January, 1897. 

Present: 

Mr. Justice Ghose and Mr. Justice Gordon. 

Gopal Lall Seal.Complainant 

versus 

Alanio-k Dali 8cal.Accused ^ 

Witness-Cross-examination of witness called by the Court—Evidence Jet {I of 
1872), section 165—Criminal Procedure Code (Jet X of 1882), section 540. 

Wher e in the course of a criminal proceeding a Magistrate himself summoned a witness 
and examined her uuder section 1C5 of the Evidence Act, but refused to allow the attorney 
who appeared for the cdmplaiuaut to cross-examine the witness : 

Held, that tho Magistrate was wrong in not allowing the complainant's attorney to cross- 
examine the witness when she was summoned. 

Held, also, that there is nothing in section 165 debarring or disqualifying a party to a 

proceeding for cross-examining any witness summoned by the Court. 

THE complainant in this case instituted in July 189,'i criminal proceedings before 
the Chief Presidency Magistrate in the Town of Calcutta against his father-m- 
t&W, alleging that he had committed criminal breach of trust, and criminal 
misappropriation of certain ornaments entrusted to him on 2nd May 1896 
The ornaments were borrowed by the accused for use hy the female members 
of his family at a certain ceremony ; ho undertaking to return them within 
five or six days. This he did not do. Ite the course [289] of the hearing at the 
<slose of the complainant’s cross-examinaiion it was arranged that the accused 
should produce the ornaments, which was done hy the daughter of the accused 
who was the wife of the complainant, on 19th September 1896. On compar¬ 
ing the ornaments produced with those enumerated in a list belonging to the 
complainant, the attornej for the complainant stated that items!, 2 and 9 
were not those which had been originally made over to the accusod ’ On this 
■statement being made, the Chief Presidency Magistrate called Nayanmunjari 
Dossee, the daughter of the accused, who was also the wife of tho complainant 
and who had produced the ornaments, into the box and himself examined her 
as a witness, under section 165 of tho Evidence Act (I of 1872). 

She thereupon gave evidence to the Court to tho effect that all the 
ornaments produced were those made over to her in May last, with the 
exception of items 6 and 10 which her husband, the complainant, had himself 
taken away from her about‘two months previous. The attorney for the 
complainant, at the close of the examination of Nayanmunjari Dossee by the 
Court, expressed a desire to cross-examine her on behalf of the complainant 
but this was strenuously opposed hy Counsel for the accused, and the Court 
declined to allow him to do so. 

The Magistrate in his judgment stated that the case depended on the 
identity of the ornaments with tlioso sot out in the list produced, and that he 
was not at all prepared to hoid that there was sufficiently conclusive evidence 
that they were not tho ornaments referred to in the list produced, or that any 
cose of dishonest misappropriation or conversion had been made out with 
regard to these items. 

He thereupon discharged tho accused. 

# Criminal Revision No. 769 of 1896 made against the order passed by T. A Pear*!™ 

Chief Presidency Magistrate of Calcutta, dated 25th September 1896. * 1 aB< l - ’ - 
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The complainant on the ground, amongst others, that his case had been 
prejudiced by the action of the Chief Presidency Magistrate in not allowing 
his attorney to cross-examine the witness summoned by the Court under 
section 165 of the Evidence Act (I of 1872), moved the High Court for a rule 
calling upon the Chief Presidency Magistrate to shew cause why a further 
inquiry should not be directed in this case, [290] and the records be sent for. 
On 12th January 1897 this rule came on for hearing. 

Mr. Jackson (Mr. P. L. Roy and Mr. Farr with him) in support of the 
rule.—The Magistrate was in error in refusing to allow the complainant’s 
attorney to cross-examine the witness Nnyanmunjari Dossoe, who was sum¬ 
moned and examined as a witness by the Court. There is nothing in section 
165 of the Evidence Act (I of 1872), which forbids a party to a criminal pro¬ 
ceeding cross-examining a witness summoned by the Court. Tarini Gharan 
Chowdhry v. Saroda Sundari Vast |3 B. L R., A. C., 145 (158)J. The Empress 
v. Grish Chunder Talukdar (I. L. R., 5 Cal., 014). We were prejudiced 
thereby. 

The following judgment was delivered by the High Court (Ghose and 
Gordon, JJ.) 

No cause has been shewn against this rule; but the Magistrate has 
submitted an explanation which we have considered. We think that under 
the circumstances disclosed in the affidavit, and to a great extent admitted by 
the Magistrate, the order of discharge ought to be set aside. 

We desire to say at the same time that the Magistrate was wrong in not 
allowing the petitioner to cross-examine Nayanmunjari, when she was in the 
box. There is nothing in section 105 of the Evidence Act debarring or dis¬ 
qualifying a party to a proceeding from cross-examining any witness called by 
the Court. All that section 165 says is that a party to a proceeding should 
not be allowed to cross-examine a witness upon an answer given by him to a 
question put by the Court without the permission of such Court. In this 
connection, we need only direct the attention of tho Magistrate to the cases of 
Tarini Gharan Chowdhry v. Saroda Svndari Dasi j.8 B. L. R., A. C., 145 (158) j, 
and The Empress v. Grish Chuudcr Talukdar (J. L. R., 5 Cal., 614). 

The rule will therefore be made absolute on these terms. 

C. E. G. Rule made absolute. 


NOTES. 

[See 29 Cal., 387 ; 35 Cal., 243.] 
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[291] APPELLATE CIVIL. 

The 7th September, 189(>. 

Present: 

Mr. Justice Ghose and Mr. Justice Gordon. 


Surno Moyee Debi.Auction-Purchaser 

versus 

Dakhina Ranjan Sanyal (Judgment-debtor) and another.Decree-holder.'' 

Sale in execution of decree—Setting aside sale—Material irregularity — Code 
of Civil Procedure {Act XIV of 1882), sections 291, dll--Evidence. 

Where a debtor’s property under attachment had been ordered to he sold at a fixed date, 
after the disposal of a certain claim thereto made under section 278 of the Code of Civil Pro¬ 
cedure, but no hour had been fixed for the sale as required by section 291, and the property 
was sold at a very inadequate price, by reason of the paucity of bidders, 

Held, affirmiug the decision of the Subordinate Judge, that there had boon material 
irregularity causing substantial injury to the debtor; and that it is sufficient under 
-frootion Slit of the Code, if tin- evidence, though not “direct evidence,’’ shows that the injury 
was a necessary result of the irregularity complained of. 

Tassaduk llasul Khan v. Ahmed Husain (I. L, K. 21 Cal.. (56. I,. R., 201. A., 176) 
explained. 

ON the 19th August 1893 the respondent’s property was attached under an 
order of that date ; and on the 9th September 1893 a sale proclamation was 
issued fixing the 2()th November for the sale. On the 27th September a claim 
to the property was made under section 278 of the Civil Procedure Code, and 
the 11th November was fixed for the hearing, which, however, was postponed 
to the Sfith November. On the 20th November, the Subordinate Judge 
adjourned the sale to the 2f>th, and ordcicd the property to he sold on that 
date after the disposal of the claim. The hearing was again postponed to the 
27th. The property was put up for sale on the 20th ; hut no bidders attended. 
On the 27th November trie claim was rejected, and the property was sold for 
Rs. 200 to the appellant, who was one of o dy three bidders. The respondent 
then applied for an ordor setting aside the sale cm the ground of material 
irregularity causing him [292] substantial injury : and the Subordinate Judge 
made the order asked for. The purchaser appealed. 

Babu Saroda Churn Mittcr , for the Appellant. 

The Advocate-General (Sir Chaiks Paul), Babu Srinath Das, and Babu 
tiidhu Bhusan Gangooly, for the Respondents. 

The judgment of the Court (Ghose and Gordon, JJ.) was as follows: — 

This is an appeal by the auction-purcliaser from an order of the Subordi¬ 
nate Judge of Palma andBogra setting aside, under section 311 of the Code of 

# Appeal from Order No. 285 of 1994, against the order of Babu Siinath Pal, Officiating 
Subordinate Judge of Zillah Palma, dated the 30th of April 1994. 

... t [See. 811:—The decree-holder, or any person whose 

Application to set aside j mmoV eablo property has boon sold under this chapter, may 
sale of land on ground oi a ppi v t 0 the Court to set aside the sale on the ground of a material 
irregularity. irregularity in publishing or conducting it; 

but no sale shall be set aside on the ground of irregularity unloss the applicant proves 
to the satisfaction of the Court that ho has sustained substantial injury by reason of such 
irregularity.] 
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procedure, a sale of certain property on the ground of toaterial imsguian- 
" ties in publishing and conducting it, by reason of which the judgment-debtors 
have sustained substantial injury. 

The facts are shortly as follows: The property in question was attached 
by an order of the 19th August 1893, and on the 9th September following 
a proclamation of sale was issued fixing the 20th November for the sale. Mean¬ 
time, on the 27th September 1893, Girihda, a step sister of one of the 

judgment-debtors, preferred a claim to the property under section 278 of the 
Civil Procedure Code, and the llfch November was fixed for hearing the some. 
On that date, the hearing was postponed to the 25th November, and as the 
property could not he sold until the disposal of the claim case, the Subordinate 
Judge on the 20th November adjourned the sale to the 25th and ordered the 
property to be sold on that date after the disposal of the claim case. On the 
25th November, the claim case was again postponed to the 27th, and notwith¬ 
standing this, the property was put up for sale on the 25th, hut on the report 
of the Nazir that no intending purchasers were present the sale was also 
postponed to the 27th. On that date, the claim of Giribala was rejected, and 
the property was then sold for’Rs. 200 to Nityauand Sarkar, am-mukhtear 
on behalf of Surno Moyee Dobi, the present appellant. 


On these facts, which are fully established by the evidence, the Subordinate 
Judge has held, and we think rightly held, that there were material irregulari¬ 
ties in connection with the sale, •lioth on the 20th November, when the sale 
was postponed to the 25th, [293] and on the 25th when it was again postponed 
to the 27th, no hour was fixed for the sale as required by section 291 of the Civil 
Procedure Code, and the order passed on each date that the sale would take place 
after the disposal of the claim case was of such a vague and indefinite character 
that intending bidders could not possibly have known when and at what time the 
sale would actually take place, and consequently there were no bidders present on 
the 25th November, and there were only three bidders on the 27th. The 
property was then sold for Rs. 200, whereas the evidence of one of the decree- 
holder’s witnesses, Koilash Ghose, shows that a smaller share of 16i gds. had 
been previously sold for Rs. 4,000. The Subordinate Judge has accordingly found 
that the judgment-debtor has sustained substantial injury by the low price 
which the property fetched, and he thinks that this was no doubt due to the 
irregularities we have referred to, and in this view he lias set aside tho sale. 
Before us, the learned Vakil for the appellant lias contended that inasmuch as 
there is no direct evidence connecting the material irregularities with the injury 
as cause and effect, the Subordinate Judge was wrong in setting aside the sale; 
and in support of this contention he has relied on the case of Tassaduk Rasul 
Khan v. Ahmal Husain (I. L. R., 21 Cal., 66 : l! R., 20 I. A., 176) which is the 
latest authority bearing upon this particular subject. He has also referred to 
the following cases : Macnaghien v. Mahahir Pershad Singh (1. L. R., 9 Cal., 
656 : L. R., 10 I. A., 25); Arimachellam Chetti v. Arunachellam Chetti (I. L. R., 
12 Mad., 19 : L. R., 15 I. A., 171); Gur haksh hall v. Jawdhir Singh (f. L. R., 
20 Cal., 599); and Japan Nathv. Maknnd Prasad (I. L. R., 18 All., 37). 

Thecaseof TassadukRasul Khan (I. L. R. t 21 Cal., 66: L. R., 201. A., 176) 
is a decision of the Privy Council on appeal from the Court of the Judicial Com¬ 
missioner of Oudh. The Judicial Commissioner set aside the sale on the 
ground that it was a nuility, because the provisions of section 290 of the 
Civil 1 roccdure Code had not been obeyed. He was further of opinion 
that, to set aside a sale under such circumstances, it was not necessary for 
rottjti^ ectors 1,1 vrove substantial injury, but that substantial injury might be 
L294J mferred to have resulted, as the law had not been complied with. Their 

t * 
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Lordships of the Privy Council in reversing the order of the Judicial Commis¬ 
sioner observed as follows: “It was contended on the part of the respondents 
that the non-compliance with the interval of thirty days between proclamation 
and sale made the sale a nullity. Their Lordships cannot accede to that 
contention. The proceeding in this case was brought by the respondents 
under section 811, which deals with material irregularity. The non-compliance 
with the provisions for posting was a material irregularity. JBufc in the 
cases of Macnaghtm v. Mahabir Pars had Singh, and Arunachellam Ohetti 
v, Arunanhedlam Chetti it was held that in all cases of irregularity under 
section 311 evidence must bo given of substantial injury having resulted. 
In the present case, the decree-holder failed to comply with the full require¬ 
ments of section 290, but both on principle and authority tboir Lordships are 
of opinion that the case must he treated, as the respondents themselves treated 
it, as one of material irregularity to be redressed pursuant to the provisions of 
section 311, and in the application of that section it was incumbent on the 
respondents to have proved that they sustained substantial injury by reason 
of such irregularity. They gave no such evidence, and if, would he extremely 
improbable that injury could have happenod■from the non-compliance with the 
strict letter of section 290. Their Lordships cannot accept the judgment of 
the Judicial Commissioner, that loss is to ho inferred from the mere fact that 
a sale was bad without full compliance with the provisions of section 290. 

- -The section clearly contemplates direct evidence on the subject.” 

The learned Vakil for the appellant, has laid great stress on the words 
“ direct evidence” used by their Lordships in the concluding paragraph of the 
passage we have cited, and he has argued that what their Lordships meant 
was that direct evidence, and direct evidenco only, must he given in proof of 
substantial injury having resulted from a material irregularity. We have given 
the matter our careful consideration, and we think that it. is very doubtful 
whether their Lordships hv using these words intended to restrict the mode of 
proof connecting a material irregularity with substantial injury to evidence of 
a particular description or to vary the rule laid down in the cases of Mac- 
v. Mahabir l'ershad Singh (1. L.It., 9 Cal., 656 ; L.R., 10 I. A., 25) 
and Arunachellam Chetti v. Arunachellavi Chetti (1. L. It.. 12 Mad., 19; L. R., 
15 1. A., 171) that in all cases of irregularity under section 311 evidence must 
be given of substantial injury having resulted from the irregularity. We are 
rather inclined to think that, what their Lordships intended to say by using 
the words “ direct evidence " was that there must, he evidence shewing that 
substantial injury was the necessary result of the irregularity complained of. 
We observe that the present case is somewhat different from the case of 
Tassaduk liasnl Khan. In tlyit case, as we understand the report, there was 
no evidence of substantial injury, while in the present case substantial injury 
is proved by the very inadequate price at which the property was sold. No 
doubt, there is no direct evidence in the strict sense of the term that the 
inadequate price was caused by the irregularity, still there is evidence from 
which we think the inference necessarily arises that the irrregularity was the 
cause of the injury. The uncertainty as to when and at what particular hour 
the sale would be held was sufficient to prevent intending purchasers from being 
present on the 25th November; and on the 27th when the property was put up 
and sold only three bidders attended ; and to the paucity of bidders, we think, 
may reasonably be ascrihed the very low price the property fetched. Under 
all these circumstances we find it impossible to avoid the conclusion that the 
substantial injury sustained by the judgment-debtors was the necessary con¬ 
sequence of the irregularities, and in this view we think that the order of the 
Subordinate Judge is right and should be affirmed. 
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It has been contended on behalf of the appellant that on a previous 
occasion the property had been sold at a low price, and that the knowledge 
that a claim had been made to the property cast a cloud over the title of the 
judgment-debtors, and so materially affected the bids; but even admitting the 
soundness of this argument, we are unable to bold that for these reasons alons 
the property was sold for a price so much below its market value. 

We think therefore that this appeal fails, and must be dismissed. We 
make no order as to costs. 

H. W. Appeal dismissed. 


NOTES. 

[ There must be adequate proof (though not necessarily direct) of substantial injury 
having resulted from the material irregularity :—(19021 0 C.W.N., 830: (1901)0 G.W.N., 
48; (1902) 0 O.O., 6L ; (1902) 30 Oil., I ; (1901) 31 Cal., 815 ; (1900) P.R., 132 ; 32 Cal., 
502 ; G C.W.N., 44 ; 16 C.W.N., 227 ; 

The adjourned hour of sale should be mentioned —0 t’.W.N'., 48 ; 14 C.L.J., 387-3 


[296] TJie 10th .lulu, 

Present: 

Mu. Justice Gho>k and Mr. Justice Hilt.. 

Dhunput Singh.Plaintiff 

versa* 

Mahomed Kazim Ispahan) and others.Defendants. T ‘ 

Landlord and Tenant --- Disturbance-, by Lnndhnd, of peaceable, possession-- 
Snspcnsioii and ajipoitionmrnt of Rent. 

Where the act of a landlord is nut a mere trcspiss. but something of a graver character, 
interfering substantially with the enjoyment, bv the tenant, of the demised property, the 
tenant is entitled to a suspension of rent during such iuterf,:rcnec. oven though there may 
not he actual eviction. 

If such interference be committed in respect of even of a portion of the property, there 
should be no apportionment of rent where the whole rent is equally chargeable upon every 
part of the land demised. 

But if the interference is in respect of only a certain portion of the demised property, 
the rent for which is separately assessed, there should be apportionment. 

Babu Saroda Churn Milter and Bahu Dromothonaili Sen (or the Appellant. 

Dr. Rash Rchari Ghose, Babu Dig umber Chatterjce and Babu Dwarkanath 
Chuckerbutty for the Respondents. 

The facts of this case and the arguments adduced appear sufficiently from the 
judgment of the Court (Ghose and Hill, JJJ, which was »3 follows : — 

These two appeals arise out of two suits for rent. 

The plaintiff in both these cases is the zemindar of Pergunnah H&veli, 
within which the properties (Lot Saefgungo and Lot Mirzapore) in respect of 
which rent is claimed are situate. Both these properties had been leased to 
certain individuals, described as the francos, in patni under two different leases. 

* Appeals from Original Decrees Nos. 341 and 342 of 1894 against the decrees of 
H. F. Matthews, Esq., District Judge of Zillah Purneah, dated the 26th of September 1894. 

if * * 
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In execution of a decree upon a mortgage bond executed by the Iranees, the 
plaintiffs purchased the two palnis and some other properties on the 2nd 
February 1891 (the sale being confirmed on the 16th April 1891, 21st Magh 
1298 mnlki ), and obtained symbolical possession in November 1891. The 
principal defendant in theso two suits, Babu Chutterput Singh, had purchased 
the same properties in execution of another decree, upon an earlier mortgage 
[297] against the Iranees on the 8th March 1890, and in duo course obtained 
possession through the Court. 

It appears that shortly after the plaintiff was put into formal possession of 
the two patnis and the other properties, he attempted to realize rent, and thus 
to obtain actual possession ; and in this he was opposed by Chutterput, the 
result being the institution of'a proceeding by the Magistrate under section 145 
of the Code of Criminal Procedure on the 12th September 1892. The 
Magistrate, after enquiry, found that Chutterput was in possession, and 
accordingly confirmed him in such possession on the 13th March 1893 (1st 
Choit 1300 mnlki). 

The present suits were brought on the 21-’t September 1893, and they are 
for recovery of rent on aceouut of the two patni s- Sacfgunge and Mirzapore, 
for the years 1298, 1299 and 1300 mnlki after allowing credit to the defendant 
Chutterput for certain sums received from him. Both the Iranees and 
Chutterput Singh were made defendants: though the rents were claimed 
-against the latter only, upon the ground, that lie was in possession of 
the patms. 

Both t.he suits have been dismissed by the Court below upon the ground 
that in consequence of disputes between the two parties as to the ownership 
of the properties leading to violent disturbances and broaches of the peace, the 
defendant Chutterput could not he regarded as having been in undisturbed 
possession of the two putmn during the term for which the rents are claimed ; 
that, the plaintiff interfered with the peaceful possession and collection of 
rent by the defendant, and himself realized some rent from the rnujats ; that 
he (the plaintiff) had treated tiui detendmit as a trespasser and cannot now 
bo allowed to treat him as a tenant ; an 1 that the plaintiff’s proper remedy 
is not a suit for rent hut for damage* or mesne profits. 

Against this decree, the plaintid has preferred the two appeals now before 
us. The appeal No. 311 relates to Saei'gungo, and the other appeal 342 
to Mirzapore. 

It seems to ns that the two ease* do not stand upon the same footing, as 
erroneously supposed by the District Judge. Ho lias mixed up the facts of 
the two cases and treated them as one, [298] and it is owing to this that he 
has fallen into a serious error, as will he presently shewn, as regards one of 
the cases. No doubt, there are some matters common to both the cases, which 
have already been noticed ; but there are some distinctive features which 
differentiate the two eases. 

We propose therefore to deal with the cases separately. 

But before we do so, it would be just as well to refer to one point which 
has been raised beforo us by the learned Vakil for the defendant-respondent 
in both the appeals. It is this: that the plaintiff does not treat the defendant 
as the rightful patnidar, and yet sues him for rent upon the simple ground 
that he is in possession of the patnix, and therefore the plaintiff has no cause 
■of action. It is unnecessary to discuss this point, because the plaintiff has put 
in a petition in both the cases asking that the plaints be amended so as to 
make it clearly appear that the defendant is the real patnidar of the two 


12 OAL.—26 
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^'■properties in respect of which the rent has been olaimed, and upon this being 
done the learned Vakil for the defendant has waived the point. 


Now first as to the appeal No. 341. 

It appears upon the evidence that Lot Saefgunge consists of 19 mouzahs, 
of which only one mouzah, Luchmipore, was held in khas possession, the rest 
being held by darpatnidnrs. The annual rent roll of the whole property is 
about Rs. 13,000, and the gross collection of Luchmipore is only Rs. 8<5. it 
has no doubt been said generally by some of the witnesses that there 
was a great deal of dispute, and manv cases arose between the parties in 
consequence of the interference of Rai Dhunput Singh with the collection of 
rent by Chutterpub Singh in the Purvvaha estate (Saefgunge being a part 
thereof), and the proceeding before the Magistrate under section 145 of the 
Code of Criminal Procedure embraced among several other properties Saef¬ 
gunge as well; but so far as any specific evidence is to be found bearing 
upon the question of actual interference with the possession of that property, 
it appears that there was no case either civil or criminal (see the evidence of 
, the witness Mahabeer). The rent from the darpatmdars was realizod by 
Chutberput; but the witness Korhanally, the patwari called by the defen¬ 
dant, says that both in the years 1299 and 1300 Chutterpub’8 men could not 
[299] collect more than 11s. 150 from Luchmipore owing to the interference 
of Dhunput, and the collection made by him. The witness however does not 
produce his collection papers shewing what he really collected, and he admits 
that he has not given credit to the raiyats for what they paid to Dhunput Singh. 
We think that the evidence, so fn»- us it refers to Lot Saefgunge, is wholly in¬ 
sufficient to shew that there was any real, if anv, interference on the part of 
Dhunput Singh with the possession of the pa ini dar , so that he is not in justice 
entitled to recover the rent claimed, ft seems to us to be clear, upon an 
examination of the evidence, that the ground upon which the District Judge 
has disallowed the claim of the plaintiff has no apnlication to this case. There is. 
no other defence to this action except that which was accepted by the District 
Judge. And it follows, therefore, that the plaintiff should obtain a decree for 
the rent claimed in this case. The decree of the Court below will accordingly 
be reversed and this appeal decreed with costs. 

Regular Appeal No. 342 :— 

We now proceed to deal with the other appeal (342), which relates to Lot 
Mirzapore, and which we thmk stands upon a somewhat different footing. In 
Lot Mirzapore, several of the mouzahs have also been let in darpatni , and three 
mouzahs only are heid khas. There is no evidence as to any interference by 
Dhunput with the collection of rent in one qf these three mouzahs , Tangha 
Majna; but there is evidence shewing such interference in respeci of the other two 
mouzahs, Bishenporeand Purmanandpur. The evidence discloses that after the 
plaintiff had obtained symbolical possession in November 1891, there was not 
only the proceeding before the Magistrate under section 145 in regard to the 
possession of Mirzapore, but Dhunput Singh’s tehsildars collected some rent 
from some of the raiyats of the said two mouzahs between Aughrain 1299 and 
Aughrain 1302 mnlki. The rents actually collected appear to be small, but 
still it is impossible to say that there was not an active interference on the 
part of Dhunput with the enjoyment of possession by Chutberput, so far as 
those two mouzahs are concerned. Then we have the fact that Dhunput Singh, 
so soon as he made his purchase, asserted his title to the whole of Mirzapore 
and the other properties [300] comprised in thePurwaha estate, and appointed 
an European Manager and a large number of hurkandazes evidently with the 
object of overawing the raiyats of the whole estate and compelling them to pay 
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their retifcs to him. And the result was the institution of several criminal cases 
though no doubt there is no evidence of any such case in connection with 
Mirzapore itself. It may be possible that Chutterput had no quiet enjoyment 
of any of the properties until his possession was formally confirmed by the 
Magistrate on the 13th March 1893 : hut of this there is no distinct evidence, 
and we find Chutterput asserting before the Magistrate that he was in 
possession of the whole of the properties. 

Upon these facts, two questions arise: (1) whether there was an 
eviction of the tenant by the act of the landlord so that the rent; which 
would otherwise be duo to the latter should be suspended during the period of 
such eviction ; (2) whether the rent due upon the Lot Mirzapore may be appor¬ 
tioned, and a proportionate rent allowed to the landlord in respect of such 
portion of the property as to which there was no interference proved on 
his part. 

In the case of Upton v. Tawnsrul ! 17 C. B. 30 (04) i Jkkvis, C.J., with 
reference to the question what constitutes eviction, expressed himself as 
follows:-- 

“ It is extremely difficult at the present day to define with technical 
accuracy what is an eviction. Latterly, the word has been used to denote that 
which formerly it was not intended to express. In the language of pleading, the 
party evicted was said to he expelled, amoved, and put out. The word ‘eviction’ -- 
'from evincere, to evict, to dispenses hv a judicial course--was formerly used to 
denote an exprilsion by the assertion of a title paramount, and by process of 
law. But that sort of eviction is not, necessary to constitute a suspension of 
the rent, because it is now well settled that, if the tenant loses the 
benefit of the enjoyment of any portion of the demised premises by the act of 
the landlord, the rent is thereby suspended. The term ‘ eviction ’ is now 
popularly applied to every class of expulsion or amotion. Getting rid 
thus of the old notion of eviction, 1 think it may now he [301] taken 
to mean this—not a mere trespass and nothing more, but something 
of a grave and permanent character done by the landlord with the 
intention of depriving the tenant of the enjoyment of the demised premises. 
If that may in law amount to an eviction, the jury would very naturally cut 
the knot by finding whether or not the act done by the landlord is of that charac¬ 
ter and done with that intention." 

In Edge v. Soileau (L. R. Hi Q. B. I)., 117) where there was a covenant 
on the part of the lessor for quiet enjoyment, and it appeared that he had sent 
a notice to the sub-tenants desiring them not to pay their rents to the lessee, 
but the lessor himself, and threatened them with legal proceedings in default 
of non-compliance with such notice, it was held that this was a substantial 
disturbance of the lessee’s quiet enjoyment of the property demised, and that 
the lessee was entitled to sue for damages for breach of covenant of quiet 
enjoyment. 

In Kadumbinee Dossia v, Kashcenauth Biswas (13 W. It., 338) where the 
tenant defendant was dispossessed of the land leased to him, by a third party 
to whom the landlord (plaintiff) had given a lease of the same land, and assisted 
him in the dispossession, it was held that the landlord was precluded from 
suing the tenant for rent during the period of such dispossession, though the 
latter had recovered a decree for possession with mesne profits. 

In Kristo Soondur Sandyal v. Chunder Nath Bog (15 W. R., 230) the 
landlord, though he had not actually ejected the lessee (a middleman), had 
interfered in the collection of rents, and encouraged the raiyats to deposit - 
their rents with him as superior landlord, and collected their dakhilas with a 
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j. %iew to ascertain how far the arrears due from the lessee were due to the non¬ 
payment of rent by the raiyats, the Court held that the landlord was not 
entitled to recover the vent sued for; and BayLEY, J., in delivering the judgment 
of the Court observed as follows:— 

“Now the real right of the zemindar to receive rents from the farmers 
depends upon his securing to the latter quiet possession, and giving him proper 
and lawful means of realizing rents from the raiyats. In the present case, it 
is clear from thef302j findings of the Lower Appellate Court, as quoted above, 
that the quiet possession and proper and legal means of collecting rents have 
been directly interfered with," 

On the subject of eviction and apportionment of rent, Gilbert in ins book 
on Bents, on p. 178, says as follows : - 

“ But if the lessor takes a lease of part of the land, or enters wrongfully 
into part, there are variety of opinions whether the entire rent shall not be 
suspended during the eontinuanne of such lease or tortious entry. Some have 
held that there shall be no apportionment in either case, but that the whole 
should bo suspended ; for this reason, I suppose, because, by the demise, every 
part of the land was equally eh irgeable with the whole rent; and therefore the 
lessor shall not by Ids own act discharge any part from the burden during the 
continuance of such contract. This indeed, may be a good reason wliy the 
whole rent service shall he suspended if the lord or lessor disseises or ousts his 
tenant or lessee of any part of thodaud : because this is a wrongful act to which 
the tenant consented not, and, if it wore not attended with a total suspension of 
the reriG until ho makes restitution of liioland, it would be in the power of the 
lord or lessor to resume any part ot the land against his own engagement and 
contract; and so In taking that which lies most commodious for the tenant, 
render the remainder in effect useless, or put him to expense and trouble to 
restore himself to such part by course of law. Therefore to prevent these 
ineonvenionces, and that no man might be encouraged to injure or disturb bis 
tenant in his possession, when, by the policy of the feudal law, he ougiit to 
protect him and defend him, these resolutions have been and so the law is at 
this day, that such disseisin or tortious entry suspends the whole rent, and the 
lessee or tenant is discharged from the payment of any part of it till he be 
restored to the whole possession.” 

In Neale v. Mackenzie [l M. & W., 747 (788)], whore a lessee to whom one 
hundred acres of land had b.nn demised, found upon his entry that eight of the 
acres were in the possession of another party under a prior lease from the land¬ 
lord, and was thus kept out of possession therefrom, and where, notwithstanding 
this, the landlord dis-[303] trained the goods <jf the lessee for the whole rant 
due upon the Jcu—-, and the lessee sued for damages on account of such dis¬ 
traint, Lord Denman*, C..J., in delivering the judgment of the Court, among 
other matters, with refereuee to the question of apportionment of rent, observed 
aa follows:— 

“In the case before the Court, which is not the case of a demise by 
indenture, the rent is reserved in respect of all the land professed to be demised 
and to be issuing oat of the whole and every part thereof; and as the plaintiff, 
as to a portion of the land comprised in the demise (which might be great or 
small as far as the principle is concerned) has taken no interest, and had no 
enjoyment and is not hound by any estoppel, we are of opinion that the 
distress made by the defendant is not justifiable, either in respect to the whole 
rent vesorveu or any portion of it.” 

In the case of Gopanund Jha v. Lalla Gobind Pershad (12 W. R,, 109 
where a tenant sued for rent had been evicted from a portion of the land) 
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demised by a title paramount, Peacock, C.J., in delivering the judgment of the 
Court, thus expressed himself:— 

“ According to the English law ‘ if the lands demised be evicted from the 
tenant, or recovered by a title paramount, the lessoe is discharged from the 
payment of the rent from the time of such eviction,’ and if he is evicted from 
part, the rent is to be diminished in proportion to the land evicted. It is laid 
down in Bacon’s Abridgment, Tit. Rent (M) ‘where a lessor enters forcibly 
into part of tho land, there are variety of ( pinions whether the entire rent shall 
not bo suspended during tho continuance of such tortious entry, and it seems 
to he the better opinion and the settled Jaw at tin's day, that the tenant is 
discharged from the payment of the whole rent, till he he restored to tho whole 
possession, that no man may be encouraged to injure or disturb bis tenant in 
his possession, whom by the policy ol the law he ought to protect and defend : ’ 
and it lias been held that when a lessee is evicted by title paramount to that 
of his lessor, an apportionment of rent may take place in an act ion brought for 
the rent. It appears to me that the onus is on the lessor, who claims to be 
entitled to an apportionment to show what is the fair rate of the lands out of 
which the tenant was not evicted.” ‘ 

Tho principles to be gathered from these cases are, first, that [304] where 
the act of the landlord is not a mere trespass, but something of a grave charac¬ 
ter interfering substantially with the enjoyment hv the tenant of the property 
demised to him, there is a suspension of rent during such interference, though 
there may not be an actual eviction. And, second. Unit if such interference 
be in respect of oven a portion of tho property, there should be no apportion¬ 
ment, of the rent, the whole rent being equally chargeable upon every part of 
tho land demised. 

Some other cases upon tho same subject were quoted before us by the 
learned Vakil for the appellant, but they do not go any further than this, that 
though by entry upon the land demised tho rent is suspended, yet where there 
is no eviction but a mere trespass, there is no suspension of rent, and that the 
mere discontinuance of rent by the rntyals does not amount to dispossession 
[see Hunt v. Cope (l Cowp., 242), Tin in i Mohun Mozumdar v. Gang a I’rosad 
Chuckerbuttij (I L R., 14 Cal., 640), Obh uja Charaii Hhnoin v. Km lash Ch under 
Dey (I. L. R., 14 Cal., 751), and Wood fall on Landlord arid Tenant, p. 4251. 

We think that, in the circumstances of this case, the act or acts of the 
landlord were not mere acts of trespass, but, something of a graver character, 
substantially interfering with and disturbing the enjoyment and possession of 
the property by the palnidar, and that there ought to be a suspension of i-ent 
during the period of such interference. 

The period during which the landlord is not entitled in our judgment to 
recover rent is from Aughrain 1299 to Aughrain 1300 mulh ; and we think 
that the rents which fell due during this interval of time, according to the kists 
laid down in the patni lease should, subject to what wo shall presently say with 
regard to apportionment, be disallowed. 

As to the question whether there should be an apportionment of rent in 
this case (the actual interference by the landlord being only with respect to two 
of the several mow zohs constituting the paint), it appears that, though the 
whole patni rent may be taken upon the terms of the patni giant to be reserv¬ 
ed upon every part of the land comprised in the patni, so that in default 
of payment hy the patnidar of any part of the rent, the [30S] whole patni 
is liable to be brought to sale, yet the rent payable tor each of the mouzahs 
was separately assessed. The true principle upon which an apportionment is 
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not ordinarily allowed is, we apprehend, that every part of the property demised 
being equally chargeable with the whole rent, it is not possible to determine 
what should be the proper apportionment when the landlord interferes 
. with the possession of the tenant with respect to a part only, and that the 
landlord should not be permitted to resume any part of the land demised which 
may be most advantageous to him. In the present case, so far as the various 
mouzahs which were lot out in darpatni aro concerned, the collection of rent 
by the plaintiff could have been only from the darpatnidars and not from the 
raiyats, and it appears upon the evidence that the darpatnis were not interfered 
with, nor was there any interference in respect of one of the three khas 
mouzahs. In this view of the matter, and as the rents payable on account of 
the two mouzahs Bislienpore and Barman and pore (also called Purmanpore in 
some of the documents) as to which there was an interference by the landlord 
are ascertainable from tho palni lefso, we think that the plaintiff is entitled to 
recover so much of the rent reserved by the palni lease as is assignable upon 
the property other than the two mouzahs Bislienpore and Partnanandpore. 
The rent in respect of these two mouzahs should be suspended and disallowed 
during the period already referred to. 

It was, however, contended before us that if the landlord is entitled in 
this ease to an apportionment of rent the tenant may well claim an equitable 
set-off for damage ciused to him by reason of the unjust interference by the 
landlord. It is impossible in this case to determine what may be the amount 
of damage which the defendant sustained in respect of the two khas mouzahs, 
and what, having regard to the acts and conduct of the landlord generally in 
regard to tho whole Purwuha estate, is tho extent of equitable set-off which 
should bo allowed to him. And we think that the question, what may he the 
extent of damage sustained by tiie defendant, should he left to be determined 
in a separate action framed fof that purpose. 

Upon these grounds, we disallow the plaintiff the rents payable for the 
two khas mouzahs Bislienpore and Parmanandpore, [306] and which fell due 
■according to the palni lease between A ugh rain 1299 and Aughrain 1300 mullci, 
And save aud except this, allow the rest of the claim. 

In the circumstances of the case, we think that each party should bear 
his own costs both in this and tho lower Court. 

H. W. 


NOTES. 

[This principle has been applied in those cases :— (1900) 23 Cal., 188 ; (1910) 14 C.W.N. 
446; (1900) 5 CW.N.353; (1910) 13 C.L. J. 115. See also (1912) 28 M. L. J. 119: 
15 1. 0. 711. • 

This principle was held not to apply to a case where owing to a careless statement in the 
deed and without any malafides on the lessor’s part, the lessee was deprived of a part of tho 
land(1909) 9 C. L, J. 585: 13 C. W. N. 702. 

It was held inapplicable to a ease of dispossession not by the landlord but by lessees under 
him without his agency or procurement:—(1907) 34 Cal., 191 ; (1909) 11 C. L. 3. 601. 

In (1909) 36 Cal., 856 : 9 0. L J. 578: 13 G. W. N. 853, tho cases were distinguished on 
the ground that tho act of dispossession was through the act of God i.e. the encroachment 
of the river. 

The question was not decided whether the rule would apply in tho case of disturbance with 
respect to a portion of the demised property for which rent was separately assessed :—18 
C. L. J., U5.J 
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Cal. 30ft] 

The 8th December, 1896. 

Present : 

Mr. Justice Banerjre and Mr. Justice Rampini. 


The Secretary of State for India in Council.Defendant No. 1 

versus 

Dip Cliand Poddar and others.Plaintiffs. 


Railways Act (IX of 1890), section 77 —Notice of suit— Agent of Manayer- 
Trafic Superintendent—Civil Procedure Code (Act XIV of 1882), 
sections 147, 149— Practice— Pleadings. 

The Traffic Superintendent is not the Manager's agent and notice to him is not notice 
to the Railway Administration within section 77t of the Indian Railways Act (IX of 1890). 

Under section 77 of the Indian Railways Act it is not necessary for the defendant to plead 
want of notice of action in order to avail himself of it, hot he may raise the objection at the 


bearing. 

The plaintiffs brought- this suit against the Secretary of State for India as 
the Proprietor of the Eastern Bengal State Railway, and against the Bengal 
Central Flotilla Company, for compensation far goods lost while being conveyed 
from Calcutta to Noakhali. The plaintiffs alleged that six hales of cotton goods 
wereconsigned to them on the 8th of June 1893, and that only live of these 
were delivered ; the other bale was detained at Khulna, where goods are 
transhipped from the Bengal Central Riilway to the steamers of the Bengal 
Central Flotilla Company, and did not reach Noakhali till the end of September, 
when tho covering was torn and the contents so damaged as to be unsaleable, 
and the plaintiffs rofused to take delivery. 

For the Secretary of State it was pleaded that ho was not liable, as there 
was no negligence shown; that tho halo was badly packed, and when weighed 
at Khulna was found to he in excess of [307] the weight staled by the 
consignor; that tho bale had been dotained at Khulna because it was found on 
arrival there to be torn ; that while in the godowns at Khulna some of its con¬ 
tents had been stolen and that some of tho stolen clothes had been recovered, 
and the bale sent on to Noakhali for delivery to the plaintiffs. The price of tho 
goods as claimed was also disputed. The Flotilla Compuiy denied all liability, 
as they were ready to deliver the goods in the same condition as when received. 
The Munsif gave the plaintiffs a decree fo>- the value of the goods as claimed. 
The Secretary of State appealed*to the -Judge of Noakhali, who dismissed the 


appeal. 

The Senior Government Pleader (Babu Hem Chandra Iianerjer ) and Babu 
Ram Charan Mitccr for the Appellant. 

Dr. Rash Behari Ghoss and Bahu Lai Behari Mitte r fo r the Respondents. 


* Appeal from Appelate; Decree No. 1*52 of 1895 against iho decree of W H. M .Gun. 
Egq., District Judge of Noakhali, dated the 22nd of May 1*95,.affirming the decree of Babu 
Lai Singh, Munsif of Sudharum, dated the 17ih of December 18..4. 

t T Sec 77 —A person shall not be entitled to a refund of an overcharge in respect oi 
1 ' ‘ animals or goods carried by railway or to compensation for the 

Notification of claims to j 0 ^ destruction or deterioration of animals or goods delivered 
refunds of overcharges and to j )e ’ so C;1 rried, unless his claim to tho refund or compensation 
to compensation for losses. j iaa preferred in writing by lum or on his behalf to the 
railway administration within six months from the date of the delivery of the animals or 
goods for carriago by railway.) 
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The judgment of the Court (Banerjee and Rampini, JJ, was as follows 

This appeal arises out of a suit brought by the plaintiffs (respondents) 
against the Secretary of State for India and the Bengal Central Flotilla Com¬ 
pany for compensation for the loss of goods delivered for carriage to the Eastern 
Bengal State Railway and the Flotilla Company. The plaint iffs allege that they 
sent notices of demand to the Traffic Superintendent and to the District Collector 
bafor. 1 the institution of the suit. The defence was denial of liability on the 
ground that there was no negligence on the part of the defendants. A further 
objection, not taken in the written statement, was urged on behalf of the Secre¬ 
tary of State at the time of argument, that the claim for compensation was 
untenable under section 77 of the Indian Railway Act (IX of 1890) for want of 
notice to the Railway Administration. 

The first Court overruled the objection in bar and found for the plaintiffs 
on the morits, and give them a decree for a certain amount, and that decree 
has been affirmed on appeal by the District Judge. 

In soeond appeal it is urged on behalf of the Secretary of State, first, that 
the Lower Appellate Court is wrong in holding that the Traffic Superintendent 
should ho considered as the Manager’s agent, and that the notice to him was a 
sufficient compliance with [308] section 77 of the Railways Act; and, secondly, 
that the Lower Appellate Court is wrong in giving the plaintiffs a decree for 
the amount claimed when there is no evidence t,o prove that that was the value 
of the goods damaged. 

Upon the second point it is necessary to say only this, that the evidence 
of the plaintiffs'agent shows that the amount claimed is the true value of the 
goods, and that evidence has been considered sufficient bv the Lower Appellate 
Court. The second contention of the appellant must therefore fail. 

The first contention urged for the appellant is however in our opinion 
correct. Section 77 of the Indian Railways Act requires that in a case like this 
a notice of the claim should he preferred to the Railway Administration within 
six months from the date of the delivery of the goods, and by section 3 of the 
Act “ Railway Administration ” in the case of a State Railway is defined to 
mean the Manager, and to include the Government. The notice that was given 
to the Government, was not served within six months from the date of delivery 
of the goods ; and the notice which was served within six months was a notice 
not to the Manager but to the Traffic Superintendent; and though there is 
nothing to show that the notice, though addressed to the Traffic Superin¬ 
tendent, reached the manager, within six months from the date of delivery of the 
goods, the Lower Appellate Court holds the notice to he sufficient, because it 
is of opinion that the Traffic Superintendent should he considered as the 
Manager’s agent in such matters. We think £he Court below is wrong in law 
in taking this view. 

The learned Vakil for the respondents argued in support of the decree of 
the Court below that, though the notice served in this case might not have 
been shewn to be sufficient under the law, the plaintiffs were not bound to prove 
the service of any notice, want of notice not having been pleaded in defence ; and 
in support of this argument the cases of Davey v. Warn* IhMi. W., 199 ),Smith 
v. Pritchard (2 C. & K., 699), and certain other English cases, were relied 
upon. We are of opinion that this argument cannot succeed, regard being had 
to the terms of section 77 of the Railways Act and to the provisions of sections 
147 and 149 of the Code of Civil Procedure, which [309] authorize the 
Court to frame issues from certain materials besides the pleadings and to amend 
the issues at any" stage of the case. The objection on the ground of absence of 
notice, though not taken in the written statement, was raised in argument. 
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flfid the objection was entertained and disposed of, though erroneously, i>\ the 
Courts below, ft cannot therefore be thrown out on the ground that it was 
not specially pleaded. 

But though we hold that the objection on the ground of want of notice 
cannot be thrown out altogether, we are of opinion tlmt as it was not taken in 
the written statement and was urged only in argument, the plaintiffs arc 
entitled to have an opportunity of meeting it.. In our opinion it will he 
sufficiently met if it is shewn that the notice served on the Traffic Superintend¬ 
ent reached the Manager within sis months from the date of delivery of the 
goods. 

The case must therefore go back to tin? first Court., in order that it may be 
disposed of after determination -of the point indicated above. Both parties 
will be at liberty to adduce evidence upon the point. Cost s will abide the result. 

As the appeal is only on behalf of defendant No. 1, and the ground upon 
which the appeal succeeds relates only t.o the liability of defendant. No. 1, the 
decrees of the Courts below as against defendant No. 9 will stand. 

F. K. 1). Appeal alhnred mid raw remanded. 


NOTES. 

[This was followed in (1908) -28 All. 552: (1!)07) M5 Cal., 194 : 1 19081 ['. U., 70: {1912} 

I. 0,084 (Nagpur), flee howmer 1 1898) 22 Mad., 1:17; (1912) 23 M. 1, .1..5I1 where tho notir 
was held to he a good notice it in fact ir reached the •Agent within six month-.. See also 
(1909) 5 I. C. 81 on the tt iv-n notion of such provisions ] 
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The loth December, IbUti. 
PKESTiNT: 

Mu. .1 [’STICK Br.VhHl.EY A.\n Mil. rlCSTlCK 


A MEEK Al.I. 


Bimo,) Tewary.Defendant 

versus 

Donna Tewarv and others.Plaintiffs 


Limitation ,-lrf (XV of l*??), Schedule U, Articles OX, lx? - Separation in 
Joint Hindu family — Suit for shaie in i<>int /nopeili/. 

At the separation of members of a jnnt f,u»ity governed b\ the Mt-naivs School of Hindu 
Law, in 1880, the unrealized debts of the l.uniU wore left undivided. Tlv- debt-, wen* sub- 
aequently realized by some of the members of the. separated family. In < suit brought by 
the other members in £893 (inter alia) to recover their shares in the debts -■> re.ilro-d. 

[310] Held, that the claim of the plaintiffs t-nnld onlv he treated a-, coming under 
article G2t Schedule II of the Indian limitation Act (XV of 1877). and the claim in respect of 
such of the debts as were realized more than three years la-lore the. msuiutnui of the suit was 

• Appeal from Original Decree No. 282 of 189-1 against the decree <■[ Bul-n A bin ash 
Chandra Mitter, Subordinate Judge of Tirhoot, dated the 21st, of Jin-*- 1891. 

t [ Art. 62 :— 

Description of suit. lumtatV-n. ! Tilll *‘ fm!rl " ,,u h b,, * in * to run. 

I i __ 

For money payable by the dofeu- Three years ... When the money is received.] 
dant to the plaintiff for money! 
received by the defendant for the! 

plaintiff’s use. __. ........ ... — ..... 
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barred by limitation. Article 127 of the same Schedule would not apply to such ft c(||e. 
Thakur Prasad v. Partab (I. L. R., 6 All., 442) referred to. 

The facts of this case are fully set forth in the judgment of the High Court. 
Tiie present report relates only to a portion of the claim, viz., debts forming 
items Nos. 1, 2, 3, 4 and G of Schedule IV of the plaint tiled in the case, which 
wore realized 1>> the defendants more than three years before the institution of 
the present suit. The Subordinate Judge held that article 127, Schedule II of 
the Limitation Act (XV of 1877), governed the case, and the plaintiffs’ claim to 
their share in these realizations was not barred by limitation. 

The defendant No. I appealed to the High Court. 

Mr. C. (Ireyory , Balm Dnrga Mohan Das arid Babu Jagindra Chandra 
Ghosr for the Appellant. 

Babu Umakah Milkerjoa for the Respondents. 

Mr. C. Gregory. -The plaintiffs admit separation ; the claim to realization 
beyond three years is therefore barred under uiticle 62. Article 127 does not 
apply. Thakur Prasad v. Partab (1. L. R., G All, 442), Arunachala Pillai v. 
Rama.saviya Pillai (I. L. lb, G Mad., 402), Wehar Ah v. Uaddai Behan (2 C. 
L. U.. 165), Kuudini Lai v ltinist J>har (1. L. R., 3 All., 170), Lootf Ali Khan v, 
Afzuloovissa Begum ( 1G W. R., P. C.. 20). 

Babu Umakah Mnkerjee for the respondents.—There was pattition of some 
of the properties only. Article 127 would apply to the case. [Ameer Am, J.-- 
Does not article 127 relate to an existing joint family j That article would 
apply as well !o a portion left undivided as to the whole estate ; Ram Chandra 
Narayan v. Saroyan Mahadeb (i. L. R., 11 Bom., 21G). There is no distinction 
between moveable and immoveable properties ; the question is whether the 
properties uvio joint or not ; Raoji v. Halo [I. L. R., 15 Bom., 135 (143).J 

Mr. C. Giegory in reply cited Amme Rah am y. Zia Ahmad (I. L.R., 13 All., 
282) [311] Saroda Soondui y Dosser v. JJoyamoye Dassee (I. L. R., 5 Cal., 938) ; 
Mitra on Limitation, 3rd edition, p. 7S2. There was a joint family in the ease 
of liaoji v. Bain ! I. L. II, 15 Bom., 135 (143).j In the caseol Ram Chandra 
Saroyan v. No rayon Mahadeb 11. L. R., 11 Bom., 21G) the ruling was that 
the suit was barred, and there was no decision on the present question. 

The judgment of the High Couit (Beverley and Ameer Ali, JJ.) was 
as follows:— 

These appeals a rise out of a suit brought by the plaintiffs under the follow¬ 
ing circumstances The plaintiffs and defendants were at one time members 
of a joint Hindu family subject to the Mitakshara law. According to the 
plaintiffs’case a separation took place between them in the year 1293 (1886), 
and the hulk of i lie immoveable property, together with ornaments, etc., was 
divided among ine different members; but it is alleged by the plaintiffs that 
two elephants, together with debts payable to the joint family upon bonds and 
decrees standing in the names of the different members, and certain pieces of 
land, wtre left joint. The principal defendant in the case (defendant No. 1) was 
to realize the major portion of these bond and decretal debts. The plaintiffs 
allege in their plaint that he has realized the amounts covered by the bonds and 
decrees which stood in his name, but. lias refused to give them their shares in 
the same; that as regards the elephants he has sold one and appropriated the 
ps ice thereof to his own use, and was claiming the other as his own. They 
further allege that they on their part had realized a certain debt on hehalf of 
themselves and others entitled to it, and were willing to deposit the amount 
in Court, and that the defendant Hemraj had similarly realized the debts 
which stood in his name and divided the same rateably among the persons 
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erftitled. Upon these allegations the plaintiff sued to obtain paitition of the 
lands which were said to have been left joint, for a declaration that the debts 
realized by the defendant No. 1 were on behalf of all the persons who had 
formed members of the joint family, and for a decree for their share in the 
same and in tho price of the elephant sold by Banoo Tewavy. They also asked 
for a declaration that the elephant in his possession belonged to all the parties, 
and for a [312] direction that it may bo sold and tho proceeds divided rateably. 
The defendants other than Banoo Tewary and Jhiriga Tew ary supported the 
plaintiffs' allegations. The defendant Hernraj expressed his willingness to pay 
to Banoo Tewary his share in the money which he (Hemraj) had realized, and 
they all asked that their share in the bond and decretal debts might be decreed 
in their favour. 

The defendant No. 1 alleged that the family had separated in 128.0 (1878) 
and not in 1293 (1886), and that nothing was loft joint : that in fact all the 
properties possessed by the joint family had been divided, that the bond and 
decretal debts which he had realized belonged to him exclusively, and that no¬ 
body else hail any interest in thorn, lie denied the existence of two elephants 
at any particular time, and claimed the one in his possession as his own 
property acquired by his money. And he pleaded that so far as the debts were 
concerned the plaintiffs' claim was barred by limitation. 

The defendant .filing,t, set up a totally different case. He alleged that the 
family had never separated, and claimed a division of all the properties. 

Upon these allegations of fact several issues wore framed in the lower 
Court, hut it is unnecessary to refer to them particularly. As a matter of fact 
it appeared in the course of the trial that the lands which were said to have 
been left, joint had boon subsequently partitioned either by the Collector or 
privately, and that the parties were in separate possession of their respective 
shares. The Subordinate .fudge accordingly gave the plaintiffs adeelaiatiou of 
their rights in some of the lands mentioned m Schedule if, and as regards tho 
others lie dismissed their suit; hut lie found that the story of the defendant 
that a complete partition bad taken place in 128”) was untrue, lie held upon 
the evidence that the family had actually separated in 1293 when the hulk of 
the landed properly wa« partitioned as alleged by the plaintiffs, hut the debts 
owing to the family not being ripe for realization were left outstanding to he 
divided when realized. He also found that tho existing elephant was joint pro¬ 
perty, and he accordingly made a decree in favour of the plaintiffs in respect of 
their one-fifth share in the amounts realized bv tho defendant No. i, and also 
gave a declaration in respect of their right to a nne-tifth share in the elephant. 

[313] From this decree there are three appeals, viz., one by -fliinga, 
another bv defendant, No. I, and the third by way of cross-appeal by the 
plaintiffs in respect of the price of the elephant appropriated by Banco Tewary. 

They also ask for a direction that the existing elephant may he sold and 
the proceeds distributed among the parties entitled. 

■ As regards Jhinga’s appeal wo may say at once that we entirely agree 
with the Subordinate Judge that there is absolutely no evidence excepting his 
own discredited statements in support of his story, and his own conduct, as 
proved by the documents executed by him, contradicts his testimony. His 
appeal will accordingly he dismissed with costs. 

.On behalf of the defendant No. 1 two contentions have been raised in 
this Court—(1) that the lower Court is wrong in holding that separation took 
place in 1293 and not in 128o; and (2) that the lower Court is wrong in over¬ 
ruling the plea of limitation raised by the defendant. 
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On the question of partition we are of opinion that the Subordinate Judge 
is right in his conclusion that the family separated in 1293 and not in J28o. 
The evidence of the defendant himself leaves no room for doubt that his story 
of a separation in 1285 is false. He admits that after 1285 various properties 
were purchased in his father’s name, which wero divided among the different 
co-sharers. lie admits that the shares so given wero of considerable value, 
amounting to twelve or thirteen thousand rupees, and the sole explanation he 
furnishes is that he gave the shares to the other parties out of favour. We 
agree with the Subordinate Judge in holding that the explanation given by the 
defendant is absolutely false, anti that the only ground upon which his action 
can be explained is that those persons to whom the shares were given were 
entitled to them, and that no separation had taken place in 1285 as alleged by 
him. We think that the other circumstances referred to by the Subordinate 
Judge also tend to the same conclusion. 

Mr. Gregory relied upon two documents to prove separation in 1285. 

As regards the mulch tarn amah given hy the members of the [314] family 
to the father of the defendant it is clear that it was given for the purpose of 
enabling him to transact the 'business of the family. There were many 
transactions in the separate names of the differentmombers and it was clearly 
necessary for one of them to have a mukhtaniamuh from the others in order to 
be able to transact the business of the family. We agree with the Subordinate 
Judge that the muUUarnamah does not establish separation. The sale of the 
decree by Budlioo Tew ary in favour of Cdho Tewary is proved, as the Subordi¬ 
nate Judge points out. to be an unreal transaction made for a certain purpose 
stated by the pleader, Uuics Baboo. We agree therefore with the finding of 
the Subordinate Judge that the partition was in Assar 1293. 

The main point, however, turns upon the question of limitation. 

Mr. Gregory for tlie defendant urged that the items Nos. 1,2, 3, 4 and 6 
in pages 28 and 29 of the I’apor Book wore barred hy the Statute of Limitation, 
as those sums were realized beyond three years from date of suit. The Subor¬ 
dinate Judge has held that the plaintiffs’ suit comes under article 127 of the 
Limitation Act Mr. Gregory's contention is that it is governed by article 62. 
Article 127 of the Limitation Act runs as follows: “ In a suit by a person 
excluded from joint family property to enforce a right bo a share therein the 
period of limitation is twelve years from the time when the exclusion becomes 
known to him.” The only case directly in point is Thakur Prasad, v. Par tab 
(I. L. R., 6 All., 442) and although there was no argument in that case, it seems 
to us that the reasoning of the District Judge which was adopted by the High 
Court is deserving of consideration. Article 127 presupposes the existence of 
a joint family, and proceeding upon the hypothesis that there is a joint family 
it provides that when any membor of such joint family is excluded from 
the enjoyment of the joint property or any portion thereof, the period of limi¬ 
tation shall run from the date when the exclusion comes to his knowledge. 
&ut when there has been a disruption of the status of jointnoss, it is difficult to 
conceive that it could have been the intention of the Legislature that the same 
provision should apply. The cage of the plaintiffs is, that everything was 
divided, the family became separate, and only those debts were left undivided 
[3d9] which were not ripe for realization. They were to be divided of course 
when they Mere realized. In such a state of circumstances it does not appear 
to us that article' 127 would apply. The person or persons in whose names 
t-h© debts stood would not be trustees for the other separated members, and if 
they realized the debts and withheld payment to the others fcbe-Claim of those 
who were thus deprived of their shares in the money can onl$be treated as 
coming under article 02 of the Limitation Act. That article provides as 
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follows : “ In a suit for money payable by the defendant to the plaintiff for 
money received by the defendant for the plaintiffs’use, the period of limitation 
shall be ‘three years’ from the time when the money is received.” The 
defendant was acting on behalf of the other co-sharers merely as their agent 
in the realization of their shares in these moneys, and we think therefore that 
the case is subject to three years' limitafion, and that the claim of the plaintiffs, 
so far as the items Nos. 1, 2, 3, 4 and 6 are concerned, is barred inasmuch as 
they were realized more than three years before the institution of the suit. 

With regard to the cross-appeal of the plaintiffs we are of opinion that it 
is clearly established thaL there was another elephant belonging to the joint 
family which was sold by the defendant some time in 1299 (18921 for the price 
stated hy the plaintiffs in their evidence. The reason given by the Subordinate 
Judge for disbelieving that'portion of the plaintiff’s evidence does not appear 
to us to be sufficient. 

On the whole case, therefore, wo hold that the plaintiffs are entitled to a 
declaration regarding their one-fifth share in the sum of Es. 3,286 plus 2,500, 
the value of the elephant sold by defendant No. 1. They are also entitled to 
an order that the elephant now existing might be sold under tho direction of 
the Court and the proceeds distributed among tho persons entitled thereto. 

In order to avoid a multiplicity of suits, and having regard to the allega¬ 
tions made in the plaint and written statements, it seems to us that the decree 
in this case Ought to contain a similar declaration in favour of the defendants 
other than Jingha, who appears to have received from the defendant No. 1 his 
share in these sums of money. 01 course as regards these defendants Banoo 
[316] Towary would be entitled to set off' his share in the amounts realized 
by any of them on behalf of all the members. 

The result, therefore, is that instead of Es. 1,032 tho decree in favour of 
the plaintiffs will bo for 1.5th of 5,786. 

Have and except this modification and the direction as to the sale of the 
ulephant and the declaration as to the rights of the defendants other than 
Jhiuga, wo affirm the decree of the Court below. 

■ Considering the circumstances wo think that in appeals Nos. 262 and 325 
tho parties ought to pay their own costs in this Court. 

Appeal allowed, in part . 

S. C. C. Decree modified. 


NOTES. 

[This was followed in (1903) 6 Bold. L. It., 355 , U01J) 161. C., 882 (Oudh) , (1908) 32 
Mad., 191: 19 M. L. J-, 94. Sue also (1909) 14 C- W. N., 221. The general scope of actions 
for mouey had and received is discussed fully in (1905) 32 Cal -, 527.] 
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CRIMINAL REFERENCE. 


The 2Gtk January, JH97. 

Present: 

Mr. Justice Ghose and Mr. Justice Gordon. 


Ramzan Kunjra.Complainant 

versus 

Ramkhelawan Chowhe and others.Accused. 

Criminal Prunedmr Code (Act X oj l^iskI), section 12A, clause. ( b ), 
subsection 2 —Penal Code (Act XLY of 1HGO), sections 117, 

H7U—Enhancement of sentence. 

In <i case where the acciwcd were cmvu'tid liv a DepuU Magistrate of the offence of 
rioting under section 147, and theft undei '-ectiou HT'.i.T of the Penal Code, and sentenced to 
four months for the first and two in-mtii 1 . for th" latter offence, but on appeal (he District 
Magistrate, eoinidermg the e.S'.e tj he one of theft rather than rioting, abandoned the sen¬ 
tence under section 147. but upheld the convii non nu lor section 379 of the Penal Code and 
sentenced them to six month*' rigorous imprisonment. 

Held, Lh.it what the District Magistrate had in effect done was to enhance the sentence 
under section 379 of the Penal Code, which lie ha 1 no p over i> do under section 4 23. cl. (b). 
sub-section 3 of the Code of Criminal Procedure. 

THIS was a reference tiy l.lio Scissions Judge of Shaluihad to this Court asking 
for an authoritative doeision on tlio 1 oliowmg point : - 

On 2Stli August 1896 Ramkhelawan Chowhe, Ram gad Chowbe, and Mohi- 
pat Aliir, were convicted by the Deputy Magistrate of [317] Sbahabad of the 
offences of (l) rioting under section 147, Penal Code, and (2), theft under 
section 379, Penal Code, and were sentenced for (lie first offence to four months 
and for the latter offence to two months' rigoious imprisonment. On appeal, 
the District Magistrate, Mr. Egerton, considering the ease to be one of theft 
rather than of rioting, male the following order : “The conviction is upheld, 
and that part of the sentence which is passed under section 147, Penal Code, 
will he changed to a sentence under sec!ion 379, Penal Code: the conviction 
under section 147, Penal Code, is changed to one under section 379, Penal Code, 
and the sentence of six mo ths‘ rigorous imprisonment is upheld. ” 

The accused thereupon applied to the Sessions Judge to refer the case to 
the High Court on the ground that the sentence under section 379, Penal Code, 
had been unharmed by the District Magistrate in contravention of section 423, 
clause (6), sub-section 3 of the Code of Criminal Procedure. The Sessions 
Judge accordingly referred the matter for the decision of this Court. 

The judgment of the High Court (Ghose and Gordon, JJ.j was 
as follows:— 

It seems to us that- the legal effect of the order of the District Magistrate 
in this case is to acquit the accused of the offence under section 147 of the 
Ponal Code, and onhanee the sentence under section 379. If the accused have 

* Criminal Reference No. ‘J9I of 1896, made l»v F. II. Harding, Esq., Sessions Judge of 
Sh aha bad, dated the 30th of December 1896. 


\ [Sec. 379:—Whoever commits theft shall be punished with 
I’unithm- at for tbeit. imprisonment of either description for a term Which may extend 

to'three years, or with fine, or with both.] 
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been rightly acquitted of the offence under section 147, it follows that the 
sentence imposed under that seotion must fall through. And we are of opinion 
that the necessary consequence of the order of the District Magistrate 
maintaining the same sentence which the Deputy Magistrate had awarded is to 
enhance the sentence under section 379 which he had no authority to do under 
section 423, clause ( b ), sub-section 3 of the Code of Criminal Procedure [see 
in this connection the decision of this Court, in Arp in Sheik v. Arobdi Da tin I 

[318] The order of the District Magistrate enhancing the sentence from 
two to six months under section 379 of the Penal Code will he set aside. 

C. E. G. 


NOTES. 

fSce also (1900) 30 Mad.. -18; 1 M. I,. T., 103.] 


* Revision case No. 00 of 1S93 decided f'fUNKKP and AMK.KIt Al.l, <JJ., on the 22nd 
February 1893. 

In this case a rule was obtained by the petitioner Arpm Sheik to shew i-ausc why the 
sentence passed by the Sessions Judge should not be set aside. 

Habu Jhrnrka Nath Chuckerbutty for tlie IVtit inner. 

The Deputy Legal lleuiembumcer (Mr. (!. C. Kilby) for the Crown. 

The judgment of the High Court (Prinsep and Ameer Ali, JJ.) was as follows . - 

In this ease the Magistrate has convicted the petitioner of robbery, under section 392 of 
the. Penal Code, and hurt, under section 328 of the Penal Code, and sentenced him for 
the former offence to 18 months ‘ ngoinus imprisonment, and for the latter to one day 's 
rigorous imprisonment. 

On appeal, the Sessions Judge found that (he charge of robbery was not established, 
and ho held that iL was what we may term an t x.-iggi-ralinn of the actual facts of the case. 
He accordingly set aside the conviction on (he charge of robbery, but. in confirming the 
conviction of hurt, he sen tern ed the appellant to six months’ rigorous imprisonment. 

It is contended on behalf of the petitioner that this was an enhancement of sentence 
which the Sessions Judge as an Appellate ( ■ url was not competent to pass. 

In granting the rule, we intimated that, although the sentence appeared to bo open to 
this objection, in dealing with the mse we should consider the faets found and pass such 
sentence as would seem to us to meet the ends of justiee. We have no doubt that the 
Sessions Judge had no power to pass this sentence which nmomiUd to an enhancement from 
one day to six mouths for the offence of huif. At the Mime time, alter considering the facts 
found by both Courts, it seems to us that the attack on the complainant was of a somewhat 
serious uaturo, and that severe injuries were indicted. Wc think therefore that the sentence 
of six months’ rigorous imprisonment is a pioper sentence, and we accordingly direct that 
that sentence bo recorded under section 323 of the Penal Code. The effect of this order will 
be to make legal the sentence which the Sessions Judge lias already passed. 

C. E. G. 
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[319] APPELLATE CIVIL. 


The. 28th January, 1897. 

PliESENT : 

Mr. Justice Banerjee and Mr. Justice Kampini. 


Kanfci Chunder Mookerjne.Defendant 

versus 

Saligram and another.Plaintiffs, " 


Second appeal - -Order setting aside order granting review—Civil 
Procedure Code (Act XIV of 1882 ), sections 591, 623, 629. 

No second appeal to the High Court lies from an order setting aside an order granting 
a review of judgment. 

This was an application for the admission of an appeal from an order of the 
Subordinate Judge of Lakiuipur, dated 2nd September 1896, setting aside an 
order of the Munsif of Dibrugarh, dated 24th June 1896, by which he granted 
a review of a former order hv which the suit was decreed against the defendant, 
the present appellant. 

The case was put in the loasima board, the Deputy Begistrar noting on 
it that “ section 629 of the Civil Procedure Code permits of but one appeal 
against an order admitting a review in an application under section 623,” and 
referring to a previous case [appeal from order 61 of 1897 decided by TREVELYAN 
and BaNKRJEE, J J ., on 7th December 1893J,! in which it was held 
[320] that “ there is no provision of law allowing a second appeal in a case of 
this kind.” 

On the application for admission of the appeal coming on for hearing, 

Mr. Abdool Majid- and Moulvie Mahomed Mnstqfa Khan appeared for 
the Appellant. 

The order of the High Court (Banerjee and R&mpini, JJ.) was as 
follows 

The appeal h- rejected. 

F. K. D. 


NOTES. 

[This was followed in (1908) 6 C. L. 225 ] 


# Miscellaneous Appeal No. 410 of 1897. 

t Imam Bur v. Mahadeo Gope. Appeal from Appellate Ureter No. Cl of 1898, against 
the order of O. F. Mathews, Esq., District Judge of Purueah, dated the 8th of December 
1892, affirming the decree of Balm Raj N.ir.un Ghuekerbutti, Munsif of Arrah, dated the 27th 
of August 1892. 

Moulvie Mahomed Yusoof, and Moulvie Mahomed Habibidla for the Appellant. 

Babu Golap Ghunder Sarkar for the Respondent. 

The judgment of the Court (Trevelyan and Banerjee, JJ.) was as follows 

This is an appeal from an order of th^ District Judge dismissing an appeal to him from 
an order of the first Court admitting a review. Objection has been taken, somewhat late, 
that we have m> jurisdiction, because no second appeal lies. We think it clear that the 
objection h fatal. Section 591 of the Code of Civil Procedure permits but one appeal. There 
is no provision of law allowing a second appeal in a case of this kind. That being so. the 
appeal thusi h« dismissed, but under the circumstances we make no order as to costs. 
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CRIMINAL REFERENCE. 

The 19th January, 1897. 

Present: 

Mr. Justice Ghose and Mr. Justice Gordon. 


Queen-Empress 

versus 

Jogendra Nath IVfukerjee ami others.Accused.' 


Warrant of arrest—Illegal issue of warrant—Code of Criminal Procedure 
(Act Xof 1882). sections 76, 81, 90 - Penal Code (Act XLV of 1860), 
sections 143, 186,406 — Justifiable, assqull—Criminal Procedure, 

Code, section 160—Investigation by Police — Witness. 

Where a District Magistrate issued a warrant for the arrest and production of a witness 
tor the purpose of giving evidence at an investigation held by the police, and in attempting 
to execute such warrant the Police arrested the wrong person and were assaulted in the 
attempt. 

Meld, that apart from the fact that the attempt to arrest was made on the wrong person, 
a District Magistrate has no authority to issue a warrant for the production of a witness at 
an investigation by a Police Officer ; but only before his own Court under sections 76, HI of 
the Code of Criminal Procedure. 

Held, also, that as the investigation was held by a Police Officer under Chapter XIV of 
the Criminal Procedure Code, the proper course was for the Sub-Inspector of Police to 
require the attend tnee of th i witness und,>r s.-diou 160 of the Code of Criminal Procedure, 
and on failnre by her to comply with --uch order, prosecute her under section 174 t of the 
Penal Code. 

Held, also, that the accused were justified in their resistance, and that no offence, either 
under section 148 or section 186 of the Penal code, was committed, and that they should 
be acquitted. 

[321] In re Uakhnutji (l.L.R.. 9 Bom., 558), Queen-Empress v. Tulsiram (l.L.R., 
13 Bom., 168), Lila Singh Queen-Empress (I.L.R.. 22 Cal., 286), hire Baroda Kant 
Pramanick (1 Cal., W. N,, 74). „ 

THIS was a reference under section 438 ol' the Code of Criminal Procedure on 
the following facts: A charge of criminal breach of trust had been referred to 
the Police for investigation, and the prosecutor was desirous of examining one 

* Criminal Reference No. 240 of 1896, made byJ. F. Bradbury, Fscj., Sessions Judge 
of Hooghly, dated 22nd of September 1896. 

t [See. 174 :—Whoever being legally bound to attend in person or by an agent at a 
certain place and time in obedience to a summons, notice, 
Nhn-at tend an.ee in order, or proclamation proceeding from any public servant 
obedience to an order from legally competent, ns such .public servant, to issue the same, 
» public servant. intentionally omits to attend at that place or time, or departs 

from the place where he is bound to attend before the time 
at Which it is lawful for him to depart, shall be punished with simple imprisonment for a 
term which may extend to one month, or with fine, which may extend to five hundred 
rupees, or with both ; or if the summons, notice, order, or proclamation is to attend in 
person or by agent in a Court of Justice, with simple imprisonment for a term which may 
extend to six months, or with fine, which may extend to one thousand rupees, or with botb.j 

t * 

' . *,* ,' r 
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Monmohini as a witness. The Police were unable to obtain her appearance 
before them as a witness, and moved the District Magistrate for the issue of 
a warrant for her apprehension and production at the investigation by the 
Police, as a witness. On obtaining the warrant, the Police attempted to arrest 
one Aghorernoni instead of Monmohini, and, in the attempt, were assaulted by 
five men, who were subsequently convicted by the Deputy Magistrate of Howrah 
under sections 143 and 186 of the Penal Code and sentenced to pay a fine of 
Rs. 30 each, or in default to undergo rigorous imprisonment for one month. 

Babu Hara Prasad Chatterjee (with him Babu Debendra Chandra Mullick) 
lor the accused.—There is no provision in the Criminal Procedure Code which 
authorises a Magistrate to issue a warrant for the arrest and production of a 
person for examination before a Police Officer. A Magistrate can only issue a 
warrant for the appearance of a person before a Court of Justice to give his 
evidence. See sections 76, 81, 90, 91 of the Criminal Procedure Code. No 
doubt the Police have power under section 160 of the Criminal Procedure Code 
to require the appearance and attendance before them, during a Police 
investigation, under Chapter XIV*of the Criminal Procedure Code of any person 
acquainted with the facts and circumstances of the case they are enquiring into, 
but they cannot compel a witness by force to attend before them. See Queen 
v. Beharu Sing (7 W. R. Cr., 3). For non-compliance with an order to appear 
before the Police the person whose attendance is required can only he prosecuted 
under section 174 of the Penal CoBe. 

The issue of the warrant being illegal and ultra vires there can be no 
conviction of the accused under either of tho sections [322] 143 or 186 of the 
Penal Code. Bee In le liukhmaji (I.L.R., 9 Bom., 558), Queen-Empress v. 
Tu 1st Ham (I.L.R., 13 Bom., 168;, Ltlla Singh v. Queen-Empress (1. L. R., 22 
Cal., 286), In the matter of llaroda Kant Pramaniek (1 Cal., W. N., 74), Cod 
v. Cahc (45 L. .1. M. 0., 101). 

The issue of the warrant, being illegal, it cannot be said that the Police 
officers were acting in the discharge of their public duties ; and if in the attempt 
to execute an illegal warrant the Police officers were assaulted the accused 
persons could not be held guilty of an offence under section 186 of the Penal 
Code. In the present case, not only were the Police officers not acting in the 
discharge of their public duties, hut they laid hands on a wrong person, which, 
as the Magistrate finds, “ led to the Police being assaulted ” by one or other of 
the accused. 

Bection 99 of the Penal Code, to which reference has been made by the 
Magistrate in his explanation, has no application whatever to a case where the 
public officer concerned purports to act under a warrant or other authority, 
the issue of which is illegal and ultrd vires. Whether the action of the Police 
officers was bona fide, or not does not arise now*, and is not before the Court. 
Queen-Empress v. Tulsi Ram (I.L.R., 13 Bom., 168). 

No one appeared for the Crown. 

The following judgment was delivered by the High Court (Ghose and 
Gordon, JJ.):— 

This case comes before us on a reference by the Sessions Judge of Hooghly 
under section 438 of the Code of Criminal Procedure, and we have heard 
the learned Vakil who appeared in support of the reference. It appears 
that one Upendra Nath Bhuttacharjee preferred a complaint of criminal 
breach of trust under section 406 of the Penal Code against certain 
persons, and this complaint was referred to the Police for enquiry by the 
Magistv tte of Howrah. One of the witnesses whom tbe complainant wished 
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to be examined by the Police in support of his charge was a lady named 
Monmohini Devi, and the Sub-Inspector of Police who was holding the 
investigation by an order in writing, required her to attend before him for 
[323] the purpose of being examined as a witness in the case. She, however, 
failed to attend in accordance with his order, and accordingly the Sub-Inspector 
reported the matter to the District Magistrate, who eventually issued a warrant 
for her arrest and production before the Sub-Inspector in order that she might 
be examined by him as a witness. The Sub-Inspector, a head constable and 
some constables, armed with the warrant, proceeded to the lady’s residence 
to execute it, and there having lain hands on one Aghorernoni instead of on 
Monmohini they were obstructed, and one or other of them was assaulted by 
certain persons. These persons, five in number, were accordingly prosecuted 
for committing offences under sections 143 and 186 of the Penal Code, were 
convicted hy the Deputy Magistrate of Howrah of such offences, and sentenced 
each to pay'a fine of Rs. 30 or in default to undergo one mouth’s rigorous 
imprisonment. 

The learned Sessions Judge is of opinion that the District Magistrate 
had no authority in law to issue a warrant of arrest against Monmohini for 
her production as a witnoss before the investigating Police Officer, and that 
therefore the conviction of the live accused persons under sections 143 and 
186 of the Penal Code is bad in law ; and in support of this view lie has 
referred to In re Rakhmaji (I. L. R., 9 Horn., 558), Queen-Empress v. Tulsi 
Ram (I. L. R., 13 Bom., 168), Lilia Liw/ v. Queen-Em press (1. L. R., 22 Cal., 
286), and the learned Vakil lias drawn our attention to another casein point, 
In the matter of Baroda Kant Pramanuk (1 Cal., W. N., 74). We have 
considered the terms of the reference, tho explanation of the District Magistrate, 
the authorities cited, and the arguments advanced hy tho learned Vakil in 
support of the reference, and we are of opinion that the Judge has takon a 
correct view of the law in this case. We are unable to find any provision in 
the Criminal Procedure Code authorising tho issue of such a warrant of arrest 
as the District Magistrate issued in this case. Reading sections 76 and til 
of the Code together it would appear that a Magistrate is only competent to 
issue a wavrant of arrest for production of a person before his own Court and 
cot before a Police Officer. 

[321] No doubt, as the District Magistrate points out, section 90 of the 
Criminal Procedure Code empowers him to issue a warrant in any case in 
which he is competent to issue a summons, but wc observe that the Code 
makes no provision for the issue of a summons by a Magistrate requiring a 
person to appear before a Police Officer. The investigation in the present case 
was being made by the Police under chapter XIV of the Criminal Procedure 
Code, and accordingly the Sub-Inspector was empowered under section 160" 
by an order in writing to require the attendance of Monmohini bofore him, 
and on her failure to comply with tho order she might have been prosecuted 
for disobedience under section 174 of the Penal Code; hut we think that no 
warrant of arrest could under such circumstances be lawfully issued against 
her. We are also of opinion that inasmuch as the issue of the warraut was 
illegal the convictions under sections 143 and 186 of the Penal Code cannot be 
sustained, and the authorities above cited support this view. Th e Dis trict 

[8- 160. Any Police-officer making an investigation under this chapter may, by order 
in writing, require the attendance before himself of any 
Police-officer’s power to person being within the limits of his own or any adjoining 
require attendance of wit- station who, from tho information given or otherwise, appears 
ne g geg to be acquainted with the circumstances of tho case ; and such 

person shall attend as so required.} 



JAOABKAtH MANfrHATA &C, 9. 

Magistrate lelies on section 99 of tbe Penal Code, but we think that this 
section bas no application to a case like the present in which the Police offiwrs 
were acting under a warrant, the issue of which was altogether illegal. For 
the above teasons we set aside the conviction and sentences, and direct that 
tbe fines, if lealised, be refunded 

C E O - 


NOTES 

fS<< also (1904) y ( V\ N 120] 


[ Si Cal 834] 

CHIMIN \L REVISION 


iIn l ( tth Jamiai u, 1 S9; 

I’«T SLM 

Mr It sik i ghoni v\d Mi» Jisiui Gordon 


Jag.irnath M mdhat i uni obhois . I’etitioneis 

t (I S U V 

Queen Ltnpiubs Opposite I ait\ 


Bengal Emu Id (Uinrjdl It' l II of Ib/t*) wiions i, 40, 75—Bengal Exuse 
id Amend hunt Id (Banjul id IV of I SHI iction i- Bight of lytaich 
—Guriat rja ijti En mibU aimle l irugn uuseable a/tulo 
In a oisi wh c ii Ij\cis Sib Itiip in t'l mpt l t > si u h i bouse for i/tiijat ijanja, 
a “ foreign exiis >»bh utioli under the 1 v im Vit (Uengil Vet VII of 1878 ), and resistance 
was ofif cd 


Held tb it am > it if'in/ 1 u tug i fou „ i »\ is ild* irtn It under [828] section 1 of the 
Act as amended I ij Bengvl Vit I\ of ISbl tht vt isi officer bid no ligvl authorit> to enter 
and starch the house uudt r fcion j 0 of the Vd hi had luthoritv onlv to enter and search 
for any ‘ exuseablc irtu le' i> di fined in s ituri t of\he Act aud thif no offence, either 
under section 141 oi section 3531 of the Ptna] l ode was committed 

Held, aJsj, that facet ion 70 of the Vet docs nut apply to a ‘ foreign cxciseublc article " 


ON 26fch August 1896 tbe Excise bub-Inspectoi of Pun received information 
thiougb au lLfoiuiei that gutjal ganja was concealed in the house of accused 
No. 1, Jagarnath Mandhata Vffcor taking down this information m writing, 


* Ci iininal Revibion No 665 of 1896 against the order passed by F Tt5 Pargiter, Esq., 
Sessions Judge of Cuttack, dated the Till of November 1696, athrming the order passed by 
N Bhuttach irjit fjppulv Magistrate of Pun, d tfed the 7th of October 1896, 

f [hu 153 - WhiHM r dsiaults or ustb criminal force to any person being a public 
L one erimm ii („»„ servant m the execution of his duty as such public servant,or with 
dele 1 1 Ul 111 si ivanl from mteIit to P reveDt or deter that perron from discharging hi* duty 
disib irei of i di tv ** s such public servant, or in consequence of anything done or 

’ attempted to be done by such person m the lawful discharge of 

bw dn i at b public i mnt hhall be punished with imprisonment of either description* 
Ic i tin wl i t on extend to twi vears or with fine, or with both J 
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in aooordanoe with section 40 of the Excise Act (VII of 1878) the Sub-Inspector 
went to the village where Jagamath lived, taking with him a head-constable 
and a constable of the Khnrdah Police Station, in accordance with section 40 
of the Excise Act, also four excise peons and the carter in whose cart they 
travelled. On arrival at the village the Hub-Inbpector, taking with him in 
addition two ot the villagers, as witnesses, proceeded to the houne of Jagamath. 
In au out-house, forming the entrance to the inner apartments, they found 
Jagamath and Bisunatli accused No 3. Bibiinath was pounding the yanja. 
The Sub-Inspector arrested Bisunatli and gave the pounded gauja into the 
custody of one of the excise peon s, himself keeping possession of the loose 
ganja. Jagamath then interfered and told the Suh-Inspoctoi he must not 
arrest Bisunath The Sub-Inspector thereupon told Jagamath, who ho was 
and what he had come for Thepaity then went into the second courtyard, 
where the Sub-Inspector pointed out to Jagamath the room which lie suspected 
containod ganja, and asked for tho kev, the dooi being locked. 

Jagamath told his sou, Satyabadi, to go and letch the kev. Satyahadi 
went away, and after some delay they heard a noise ol some one jumping down 
into the room. The Sub-Inspectoi insisted on Jagamath getting the ke\, and 
at this moment Satyahadi returned, and both he and Jagamath then ordeiod 
the Sub-Inspector and his party to leave the house, stating that thov would 
not allow it to be searched Tho Sub-Inspector theieupon oidoled his peon 
. to break open the dooi, and while he wa-> attempting to do so, he was twice 
pushed aside by Jagamath. In the [326] meantime 10 oi .00 otlici villagers 
had assembled, and the Sub-lnspectoi, tearing that he would be attacked and 
beaten, went away with tho head-const ihle to the Dolan Police outpost, which 
was six miles distant, and there lodged an mionnation with the head-constablo 
in charge against the three accused. 

Jagamath, in his defence, stated that no lesistauce was otlerod to the 
search made in Ins house, and that th<*\ did not tine! any yan/a, and pioaded 
not guilty. 

Accused No. 2 and No. 3 pleaded >tn i hbi 

The Deputy Mugistiato found all llitoe accused guilty under sections 147 
and 353 of tho Penal Code, and sentenced them to rigorous impusonment 
for two months. 

On appeal to tho Sessions Judge of Cutback, the Sessions Judge uphold the 
conviction, and on 7th November 1^98 deineiod the follow mg judgmont - 

4. *‘ The appellants have boon eonviitol u liter section-. 117 and J'»3 of tho I’tnal Code 

of having attacked a spec lal Excise Spl> Inspector and his attendants when ho visited the 
appellant Jagaruath’s house and touted gut,at ganja then* The facts .u< quite clear, 
and there is no leason to disbelieve tho wituo-.se- tor the pi w*cuuou Tin common object 
iK quite clear; it was to prevent tho house tcom boiug sear shed. It is contended on the 
appellant’s behalf that the Excise officer-. < xei odod their dutv in making tho seaicb, and 
vveie not protected by section 9'J of the Indian Penal Code This contention re,ts on the 
argument that they made the search under sei tion 40 of tin Kxein. Act, and that applice 
only to 1 excisesble articles ’ and nut ' foreign excisoabh* article .’ Bui reading sections 1 
and 17 and 17 \ together, lam of opiniou that ‘»\ciseahle .uticlc’ includes ‘foreign 
exciaeablc articles,’ and that the Utter i- onl\ a particuLu sub-class uudai the former class. 
Section 75, therefore, applies to tho giir/at ganja winch is admittedly ' foroigu, excise able 
article, ’ and soctiou 40 therefore covers the proceedings of the Excise officers ; and oven if it 
did not, they acted in good faith under colour of their office, <md the rulings Bhamoo Jivaji 
v. Mulji Dayal (I. L. B., 12 Bom., 377), and Queen-Empre^ Dahp (I. L. R., 18 All., 
246) show that section 99 covets thoir conduct I think, therefore, the convictions arc 
right. The appeal is therefore dismissed." 
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The accused theieupon moved the High Court to set aside the conviction 
and sentence'. 

Babu Monnutho Nath Vtttet foi the petition?! — The Lvr ise Othcei had no 
authont> to eutei and <*eirch the house of the [327] pt titionois Section 10 
of the Lxoisa Vet (Jkuigil Vet V II of 1878) empowus him to entoi Hid start h 
the h jusc of a min wlicn lit is suspectid of Inving kept conot vied in lm house 
ui\ (itistabu atlit't which lie liiblo to confiscation under settimi 75 of the 
Vet In tin piesLiit cisc iceo ding to he had m„ of both the lowet Couits, 
Outi it innjti winch the petitioneis woio suspected ot h ivmg kopt conceited m 
thou house is i f u u,n excise ibli aititlc ind notan cxciseuble at tide 
( r du the Vet ixciscibk md foi u^n t vise tbit uticlcs no dilfeient 
horn eich c hci md tin "sessions luri^e h in on n m lnlihn„ th it cx< lseahle 
uticle incluIts f in i-' ll excise ihit utnk Then* wis no such toim as 
ioioigi oxcisovblo uticle in Boii r d Vtt \ II of 1S78 \lion it w is oiu»inill\ 
pvsstd hut tint turn w is nitioluccd bv Ifu uncnuiUf, Vet (Bt,n 0 kl Vet IV ot 
1881) mil tint mtioduction w is not 1>\ m unendment of the definition of the 
tftm txus ihlt ntitle is -Jvtn in s dim 1 ol Vtt VII if 1878 but b> the 
ulditi in of i stpu ife athmMon ilto s dhd It ilso ippcns fioni tin diileionfe 
sectunsot the linen t n-, V< t tint whinivei tlu Lc 0 islitu f hid occ isiou to 
deil with foit ,,11 ovcisi ible uticlts tliiv luu iddcd mw sections adi 
sectnhsl7V i 1 (il V ‘se tioy 7 j i n mumillv stood m the Vet of 1878, 
has htmi iirnnltlln sictnn 10 t f Vt( 1\ of IS8i hut thou is nothing m 
tint linen Inn ill to nnlicitt tint txcisenbli utiilt liuluilts foiti s n i xcist 
ihle uticlt riu f xi is Oftic i Indthuiloit no inth >iitx multi stction 10 
to elitei ind sl in li th i nne > rlio | etiti urns wh > win k^ilh justified in 
oftemu, s cli i is stmco ti the Lxeisc Olltui md Ins putv is w is neiesaaiy 
to pm out the In use ti mi hi m„ s< u< nu 1 I ho cr imuou ob]t ct 1 1 the issemblv 
honi n t > oft i 1 iwful i sist met th to w i- no unliwful issimblv is ihtilled bv 
siction Ill ol the 1\ ml C( di Sietim 00 of the Pi n il Code Ins no appiica 
tion to the ficts md citcmnst meis of tb< i its< nt c isi 

Tlu iillowm judgment w is dehvnud nv the Hi n li Oomt (Ghose md 
Gordon, JJ.) 

Thi jietitioueis hue been convicted hv the Deputv Migishate of Pun of 
oltences jnnislnblc undet -actiois 117 md 151 if the Punl Code »nd have 
been son1 1 med mil t> f\ months ii n nous linpusiimient On ippeil the 
convictun md sdiiinrcx hue [328] lx on illumed bv the Sissions Juugo The 
facts iound In b/h liwn (. nuts ue that J i lki Naili Biau Special Uxeiso 
Sub Inspocto if Pun tn\m ft ion \i 1 liifm int on tint out lot tjanja w ia 
conceded in the uouat if the peti lonci Jagunith Mandliati went to hia 
house to »eai( h if ici mipimed bv c itain Police Olliceis uid 1 xciso peons, 
and th if lu ml I is | inv weie ippised bv the [etitionois md others in their 
ittcinpt to sc mb Hit bouse in ipn sl on ml v eie at the sune turn assaulted 
The unm O iounl ui„ed in suppnt oi Ihu iuie which wt gi anted on the ipph 
cati n of tin pititioneis is tint inasmuch is outjat i/atr x is a ‘ fomign excise- 
able uticle is rlebnid in s dim 1 it Bengd Vet \I1 of 1878 (is amended 
b> Pmjd Vet 1\ of 1881) it is not included in the turn evNeable article * 
is usen in sect ions 75 md 4 ol tint Act and cmsequeiPlv the Lxcise Offacet 
1 id no ligi authoutv un lei sectirn 40 to entn and aeuieh the houae 
ft a it atli Mandbat i We have eonsidotod the terms of the vauoua 
seim i kmo to md the definitions of oxciseablo and * foreign 
1 t,s »bl tub i» given in the Vet, and we aie of opinion that the Bxoiae 

Otlicoi t iluj egil xuthontv to search the petitioner t> house Section 4 of the 
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Act, as amended by Bengal Aet IV of 1881, contains separate and distinct defini¬ 
tions of “ exciseable article ” and “ foreign exciseable article,” and therefore, 
we think, that, whenever either of these expressions occurs in the Act, it is 
used in the sense and with the meaning given to it in the definitions. The 
words used in section 75 are “ exciseable article ” and the words‘‘foreign 
exciseahle article” do not occur therein, so that in the view we take the 
Excise Officer in the present case had no authority under section 40 to onter 
and search the petitioner’s house; ho had authority only to search for any 
exciseable article as defined in section 4 of the Act. 


The learned Judge has expressed the opinion that, reading sections 4, 17 
and 17A together, “ exciseablo article ” includes “foreign exciseable article,” 
and that the latter is only a “ particular sub-class,” under the former class ; 
and that section 75 is therefore applicable to qurjat-ganju. We are, however, 
unable to adopt that view. As already stated, section 4 distinguishes between 
“ exciseable ” and “ foreign exciseable ” articles. 


Section 17 refers to exciseable articles only, while section [329] 17A gives 
to the Board of Revenue, with the sanction of the local Government, the power 
to declare hy notification that the possession of any “ foreign exciseable article ” 
is prohibited within districts and tracts specified in the notification. No doubt, 
ft appears from the Deputy Magistrate’s explanation that a'notification has 
been duly published prohibiting the possession of any “ foreign exciseable 
article” without a liconse from tho Collector in the District of Puri, hub all the 
law provides with reference to such articles is that the person in possession 
thereof shall he liable to a fine (see section 61A). There is nothing to indicate, 
as far as we can discover, that “ foreign exciseahle articles” are meant to be 
a sub-class of “exciseable articlo:” and, indeed, we do not find that such 
articles are liable to seizure and confiscation as exciseablo articles are under 
section 75 of the Act. It follows, therefore, that the Excise Officer had no 
authority to proceed under section 40 of the Act. We may also refer to 
section 82 of the Act, in which a distinction is drawn between an “ exciseable 
article " and a “ foreign exciseahle article, ” thus indicating that the Legislature 
did not mean “foreign exciseable" articles to be a sub-class of “exciseable” articles. 
We also think that soction 99 of the Penal Code, and the authorities referred 
to by the Sessions Judge in his judgment, are not applicable to the facts and 
circumstances of the present ease. The common object < f the assembly was 
to resist the search of the house, which, as wo have already said, the Excise 
Officer had no legal authority t<5 make : and that being so, wo are unable to 
say that such assembly was an "unlawful assembly,” as defined in section 141 
of the Penal Code, and that when force was used the offence of resisting was 
committed. Similarly, we are of opinion that the conviction under section 353 
of the Penal Code cannot bo supported, because the Special Excise Sub- 
Inspector, when assaulted, was not acting in lawful discharge of his duty. 
[See In re liakhmaji (1. L. R , 9 Bom., 558) i. We observe that the Sessions 
Judge is of opinion that the Excise Officer was protected by section 99 of the 
Penal Code; and he cites two cases [Jilwwoo Jictijt v. Mulji Uayal (I. L. R., 
12 Bom., 377) and Queen- Empress v. Dalip (1. L. R„ 18 All., 246)J in support 
of this view. But the facts of those cases are essentially [330] different from 
the facts of the present case, and we do not think that the law laid down 
therein is applicable here; or that section 99 of the Penal Code can protect 
the Excise Officer, when his conduct was altogether illegal. For the above 
reasons we set aside the conviction and sentences. 
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We might, however, hold that the petitioners are guilty of the offence of 
ordinary assault punishable under section 352 i ’ of the Penal Code, but we are 
not quite sute whether the resistance offered or the force used was not 
necessary to resist the Excise Officer m what he attempted to do, viz,, to break 
open the door of the petitioner’s house. But in any view of the matter, it 
seems to us that the incarceration, which the petitioners have already suffered 
under the sentence imposed by the Magistrate, is sufficient in the oircumstances 
of the case, and that theie need not therefore he any formal conviction for 
assault under section 352. 

G. E. G. Rule made absolute. 


[24 Cal 380] 

APPELLATE CIVIL. 

2 he 8th Decembei, 1 S/>6 
PRI.SE NT 

Mr .1 i T hTK e Banfrjke vnd Mr Jr stick Rampini 

Gobmd Chundei Nund\ and anothei.Plamtitts 

Id SMS 

Siigobmd Chowdhry and anothei . . .Defendants I 

Gout)ibution, Sint tot — hunt wmntj-doei s -Dene* 1 fo) costs—Evidence — 
Pioc^edmqs m foihin case not hetueen same putties — 4dmissibihty 
in eudence of finding m found case. 

$ granted to (7 and l i putni of a ««»rt tin slurp m a /cmindari and thereupon P 
biought a suit agun-t G S snd A tor specific pci form Mice of an xgi cement to grant to him 
(P) a putni of the s o u sh up That suit w is doomed w ith < osts, the whole of which were 
realized from G In a suit fm coutilhution (nought by (f agunst li and A, the lower 
Appellat* Lou it found that G S and 1 hid conspited in sitting up a f ilso defence in the 
former suit m order to defeat / s claim 

[831] field, in '■cioiid app< il, thit is-uunng stub collusion were prosed, the suit for 
contribution was not mamtnuahh , (/, »S md J being joint wiong doors. 

*[8ic J52 - V\ hm\*r iss lults or uses criminal foice to any 
Punishment for using person othu vise th in on gi wo md sudden provocation given by 
criminal force othervmi that pci son shill be punished with imprisonment of either des- 
than on grave pioi Ttvition cuption fin a tern* which mas extend to three months, or wild) 

fine, which inaj extend to five hutidted Rupees, ot with both 

Explanation —Orave and sudden prnvoeation will not mitigate the punishment for an 
offence under ihib section, if the prosoeaiion is sough! or s'oluntanly provoked by thooffender 
as an excuse foi the offence, oi 

If the provocation is given bs anything done in obedience to the law or by a public 
servant in the lawful exercise of tho powers of such public servant, or 

If the provocation is given hs anything done m the lawful eternise of the right of 
private defence 

Whether the provocation was grave and sudden enough to mitigate the offence, is a 
question >-f t\ot ] 

t App" il from Appellate Decree No 1217 of 1895, against the decree of K. N, Roy, 
Rsq , District Judge of Pubn* and B jgi t, dated the 29th of Apcil 1895, affirming the decree 
of Rabu Rvjh Behan Bose, Munstf of S*rajgunge, dated the 10th of September 1894. 
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1 uifiHiqma ifuhdn I ithl Man/ii \ Pam/i ml Pudm/im l\ imppati A uhii/ run \ i/i 
(I L R 7 Mid , H‘f) followed Hup mho A mini 1 tit ( linn llui/\ / n n lihui 1 
C lion din I/(l Jj B.llCJ 100) distinguished 

Ihe onlv pudenu on which the I own Ippelliti tnuit hid uted us . st ilihslmif, smh 
c ollusion win the finding of tlio Court i 1 the f inm i -mt (githt ml from tin gi tin Is i f ipp. il 
m that suit) Fhld tint thit finding wis in whins ihh in e\id< iu is lull dr nil in Suieml > 
Vrtf/i Pal l Iwn dim/ \ Ihoio \oth I’ll ( lit ml In u If I R lit il J >i) I. m., ih fm Inij. in 
tuist in whuli Ci S ind 1 win ill nwliti mlint ind i thud | ulv th p in (ill nil in 
case \\ is u rnanded in the d< it munition ol tin ipn-lnn win tint (, S uul I wm wi n 
doeis ind wen as such he Id liihlt fm the costs r f tin fount i suit 

Ski GOIRNI) CilOWUHRl, defendant No 1 the pi ipnctm ol i flute inn is 
shaie in mouenh Mon halt let cut m iittliu 2 annas md 1 gimdas to the plain 
tiffs, and the lemaining 1 j guild is to \n.u <1 ('hunch i Fu ifd n detend mt No 
2 Pndoi a pieuous eonti tot he Ind, h >vw vi i i^ienl lo g mt i imtiu of Mu 
entire 3 annas shueto one Piumith Nunli On tint contiut Pi ininth 
Nund> (nought a suit \o J> o! IS‘M in tin Suboidinate Infixes Couit it 
Pnhna against the plaintiffs md the title nd mts m this mui lm emu II it on 1 1 
the leases granted to the pit ntiffs ind tl ‘defendant No i lm execution ul \ 
lease in Ins favom b\ the defendant No 1 md lm possession of tin piop.it' 
In that suit Piaunath obtained i deem wliuli \\ is upheld on ippe il md tin 
piesent plaintiffs and the defend mts wen mult pmitli Inhl. ft i h>- io ts 
In execution of the decree toi costs tlu pla units pioputi w is att u lied nu’ 
adveitised foi sale Tne> pud the monel info Com I mcl biou„ht tins sml 
against the defendants foi contnhution 'J lit defm m I No l ippi aied mil 
contended tint the suit was not m imt.un ihle (hat lit vws not li ihlo to ton 
tuhute, and, that if he was so liable, tin piopnL’on of his Inhilitv should not 
exceed the piopoitioi ol the sliau let out to him m /mtni Tin Couit of 1 nst 
Instance dismissed the suit on the giound (hat no suit lm contiduitic n li«s In 
oneofseveial |c mt wiong dons igiins* mothei Tin pluntiffs ipiu i>c rf to 
the Officiating Judge of Puhna who dismissed tin ipp< il 
[332] The plaintiffs appealed to tin Iliph Couit 
Bilim Mohnu Milan < ( Inn hnuul foi flu \ppcll mts 
Bahu llm ( liiii'il 11 ( hu hi n <it md Bilm vii il ( / multi hint lm t hr 
Respondents 

The judgment of the t oui t (Banerjee uu 1 Rampini, JJ ) « is is follows 
Tins appeil uisosout ot i suit Inought In the plaintiffs i<p| c 11 mN ini 
coninbution, on the ille^ition th it thupluntffa md ch tc nil mt No J fo k 
timn dtfei dant No 1 i J mills i s und is md a 1 > „uncl is shirt ol icutim 
aeinindaii in putm h\ two sepijn ite docmmnts that ihneupon i sup \u. 
(nought h\ one Pi mu itli Nundi agai ist the plaintiffs md defend mts Nos 1 
and 2 foi enforcing specific pen I » mince c I a conti ut to _,i mt i / utm to him 
of the said two shams tint that suit w is dtcieed with costs and the whole 
costa decreed in faioui of Piannath Nundi wue u di/ed limn the pluntiffs 
The plaintiffs seek to leioiti two diffen nt amounts fiom the two dclend mts 
Nos i and 2 

The defence of the defendants w is a donnlot liahiliti Tln*\ dso pleaded 
that the suit was not in unt unable md thc\ took some exception is to the 
extent of the liahiliti of cnoli 

The Comts below have thiown out the su t on tin giound tint no suitfot 
contribution lies b\ one ol sevei il ]omt wiong doeis against the otheis 

Id second appeal it is contended that the Lowci \ppellate Couit is wiong 
in finding that the pluntiffs and the defendmts wem lomt wiong-doeia, cu 
that the> conspired togethci in setting up a false dtfonco m the suit it) which 
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the decide foi costs was made, when thexe is no legal evidence to sustain the 
finding , and fmlhei tint the Lowei Appellate Court is wrong in treating this 
suit as one for contribution by ono of several wrong-doers against the others 
(J|K>n the fust point what the Lower Appellate Court says is this Fioui 
the giounds of appeal of the original suit, it is deal that the Couit held that 
the plaintiff-, tnd bho defendants made a eonspniev to defeat the conttacf 
between fho de r end int No 1, Sn Cobml Choi dhry and Punnath Nundy, 
and, is Midi, weio joint wiong (loins, r,nd they knew that bho\ vveio 
[333] doing .in illegd rnd wrongful ut Lxception is taken to this finding on 
the giound tint the giounds of appeal in the funnel suit could not lie used 
is evidence to establish the tict found \\ > ue ot opm ion that this contention 
is count The utmost tint the giounds ot appeal can bo taken to bhow is 
that tin* piuntiHs, who wen some ot the appellants, admitted in their grounds 
tint the finding of the Inst Couit was wli it the Lowei Xppellate Couit in tins 
i i>-e si itps l to hi Hut though th it in i\ ho so the finding ot the Couit in 
tfie fo nei suit w nr hi ho no evidence in the pioseul suit ot the tact found, foi 
this simple le ison, th it that finding v as aimed at lr a case m winch tho 
jiieseiit p i ntitfs and the defendants weiu all co dolendants and a thud paity 
w is tin p iintiff II is is the lulo ol Itw laid down 1*\ a Tull Bench ot Lins 
C un m s iiuiidn \ttiri Pi thou Ihn/ \ Ih io \ath Pal L knit dhttj (I L R 
lH'il .112) The finilina )t the Lowei Vppellde (Joint upon this point cannot 
tluii f ii >t ind 

The next questiou l- wliethei tin cis* should he lemanded foi the detei 
min it on >1 tin que-tun wliethei ihe plaintitts ind tho deiend mts in tins ease 
comlinud to ihleit the plnnlfis m the loimei suit, and with tint object 
put in fil-.e deienees \\t ait ot opinion having legaid to themuinei in 
winch h is i ise h i-. been d> lit with bv the Couits bjlow, that if thedetoimina 
tiou of tins quosti in is necessity toi thi uglt decision of the case, the case 
ought t > go bu k to the C juit of Hist instance It Iwcomes unpoitant, theie 
foie, to deteinuiu. wliethei it is niiessuv foi the decision of the case that the 
quest i in st did dime should ho debit mint, i Tho learned Vakil foi ihe appel 
lints ii lies ujion the c i-.e ol lUojt ndu hum it Lou Chon dhty v iiusk Lilian 
Hon <lutt(Uiiy(l L R, 11 Cil, 100) in support it lus contention that the 
pluntifls in i cis* like tin** aie entitled to contribution quite mesjxctiveol the 
question internd to above, as the suit which insulted in the awaid of costs lit 
respect ot w huh coinubution rs askio tor was a suit ha^ed.not upon toi t,hut upon 
contract Hut wt aie ol oprnrou that th it case is d stinguisliahlo tioin the 
pieseut one us no quistu n aiose in Ll at i isc is to whether the parties wh) 
were nude h ihh lot damages ind costs m that [334] suit tiad incurred that 
lnhilitv l»\ it ison of then having setup my hnse defence On tfie oilier hand, 
we think the case ot l lyauqnia Vadaka liitil Mania v Panqunqot Padniquia 
humnputk A. uho othen A ui/ai (I L Ji , 7 Mad , is much more in point upon 
this question in that case it w is Mold that wtreio the plaintitts colluded with 
the defend ml m a foimei -ml to endeavoui to defeat the plaintitts theio, and 
weie made lunle fin costs, no suit toi eouliihution in lespect of such costs 
would he t illowmg this decision ol the .Madias High Couit, which m out 
ojmnnn I ias d »wn a whole some tide we think the case ought to be remanded to 
♦ fie fii-t ( ourt foi the detei rnmation of thp question slated above and of any 
c tin i question tel tine to tin appoitionuienl ot liability that may tie touutl 
neces-, 11 \ 

1 1 < lost-, will abide the iesult. 

\ s. I) 


(Vive lemanded 
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[See also (1901) 95 Mad., 599 where BHASHYAM AYY4NGAR, .J. elaborately discussed the 
law on the subject. See also (1901) P. R., 7.] 


[84 Cal 3S4] 

The fibth November, lbUti. 


Present: 

Mr. Justice >3anehjke and Mr. Justice Gordon. 


Jatra Mohun Son.(Plaintiff) Applicant 

versa*) 

Aukhil 01 isimlra Chowdhry (Defendant No. 1) and others.Opposite 

Parties.' 1 


Suit for arrears of lice Mine-liiiiht of Auction-purchasers to annul 
incumbrances - Act XI of section ‘v ;—Suit to cancel under- 

tenures ~ Parties— Review ■ Civil Procedure. Co'le [Jet 
XIVof l b^id), section, (Hit). 

The right that i* given liy section .'17 of Ac! XI of 1859 to the auction pun.baser of an 
entile estate in the perm montly-settled districts of Bengal, Debar. and Orissa, ml>l foranv irs 
of revenue, to avoid and annul an under-tcuuie is a right that must bo exorcised In all the 
purchasers jointly where there uro more purchasers than one. 

The plaintiff brought a .suit to recover p >ssossion of some land comprised in 
two schedules appended to the plaint as appertaining to a taluk held and 
owned by him. The defendant No. 1 resisted the claim upon the ground 
chiefly that lie, the defendant, being one ol the purchasers of the entire estate 
within which the taluk sot up by the plaintiff was situated, al a sale for 
arrears of Government revenue, the plainliH was not entitled as against him 
to enforce his right as lalukdar. The other defendants did not appear. Tlio 
Court of First hi stance decreed I lie claim [335] in pin, and the hiwei Appellate 
Court affirmed that decree so far as it was in favour of the plaintiff, and gave 
him a decree for a portion of that part of the claim which was dismissed by the 
first Court. The Lower Appellate Court held that the plaintiff was entitled 
to enforce his decree as tahikdar against the defendant auction-purchaser on 
the ground that section 37 of Act XI of 1859 gives the right to avoid incum¬ 
brances only to the purchaser of an entile estate, and that the defendant No. 1, 
who was merely one of sevoraLpurehusers of the estate, was not the purchaser 
of an entire estate and was not therefore entitled to avoid incumbrances. The 
defendant No. 1, in appeal to the High Court, c intended that the right to 
avoid incumbrances belongs to the purchaser or purchasers at a sale for arrears 
of Government revenue whenever an entire estate is sold, quite irrespective of 
the faet whether the purchase i~ made by one or move persons, and quite 
irrespective also of the fact whether, where the purchase is made by move 
persons than one, only one ol them or all of them seek to avoid the same. This 
contention was held to be correct. 

The following was the judgment of the Court (Banerjee and Gordon, 
JJ .) so far as it is material for the purposes of this report 

“ The provisions of section 37 of Act XI of 1859 are intended as a safeguard 
for the realization of Government- revenue, and are intended to prevent any 

* Civil Rule No. 883 of 189 ii and Application fnt Review in Appeal from Appellate Decree 
No. 1757 of 1894. 
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prop)letof foi the tuua being from so mcuniboting Hie estate, anti thoieb\ 
loductng its value, as to diminish the secuutv aft aided b\ the estate toi the 
teab/ition of Government tovenue The light in question attaches to the 
puichasu 01 puichaseis at i sale toi mteaisof Government levenue, wheeevet 
wiut is sold is m ontue estate, undistinguished fiom a i *baie of au estate which 
in i\ nuclei ceitmi uu u nsbincts bo in the hist instance b»ought to sale foi 
irn. us ot Gouu nnienl icvenue due limn the shaici m wh >se name it is teoord 
ul but tin liw doe not lequue tint m otdei to e\tuiso the light to avoid 
ltitumbi aiice-i the puuhiseis wliui time ut mote thin one, should all unite 
in i hud\ to bun., i suit oi tike utlm stt>| s iiues-in fm tin puipusc Of 
inis \\ In n som onli if se\u il puioh isoisseck to uoid m f336j incumhi nice 
it mil hi ivoiltdonlv to tin c\tiu* it thu slims md with itgudlo the shaies 
ol the otliu co shaius the linumln men mil he ltlt indistuibcd 

Flu plaintitt tin n i,i)lineJ loi iitiuw md obi lined this mle calling upon 
flu «>|>{> >-ito puts to show i uisi \\li\ tht ip| Ik it) m should not bo gianted 
1 hi Got 1 fhlMliitl iilGuKUON I I } „umtid tin ipplicitio i on the giound 
tint in tlmi iud„uicnt m tilt ippe il ui lu livicw tho\ h id omitted toi insidei 
two illusions ul the Hi n h Omit out m tin cisu ol Du u A t \ath I'al \ (rush 
< Itui/u Laud i) i Hi if f ll 1 h (i C il S 27) mil the otliu m the case of 
nil 11 > ( It in l i V > 1 1 u \ fit 1 f I t II nad n ( Vppoal h n» VppolUte 

1) m No 1772 ot 1 S c i2 rut ci w is then it onu iw be kid undei section 

bJO o( Hit t \il Pi itoo I in ( o li . 

Mi II dt It Bilu 1 li / hu ii n mi md Mi In nul lm the 
Pi lltll III i 

I it u lln 1/ i l hi I uli I i Mu ij jjositi puti 
[In judgment »i t 1 ( ou 1 (Banerjee md Gordon JJ > w is ts f dlows 
Fhu uni ijutstnn i usi I it this u lu um 0 is w lit thu the u^lit tint is 
uu) l» tli m tini puiilusii i niu ni cst ilc ii the pt imanentlv sottlod 
distiii s I Ihh„ 1 hi lit md Oils i s Id i n ii u us ol ii venue umlu section 
>7 t Vd \I oi Is iM to voi 1 it 1 mini hi undu buiuie is a n^ht tint 

in usi I) i sun lln ill tin | mi i ts ninth vliiu time ue moil j nidi xsois 

tllll 1 I wlttltl t Is J|j II i IMS (111 t i iiunihu ot o pinch ins to 
ill icc that iipht III L j'vu \| p II itt, C ouit h is t ikon the founi i vuwas 
Initio tin uni tin is m ia uluiti sitli tl i Uttc me imng ot the etc ton and 
it lii s a(c)idii) 0 l\ lull tl it it w is not c ) iqiebi nt to the ddondmt No 1 
who w is ul ilt hods I j.uic 1 istis h\ svhoni tht estate had been pui 
i h isi l to dift it tin 1 1 i till s i hi is i link l ii V„ mist that judgment 
this second ipi u w is | tl md mlin otu iomm ]uri„in< nt v\i held that 
tin sitvs t il ui l)V tin "si lioi I in c Ji I^e w is* ssion^ md tint undu section 
17 o* \cl vl I li j*J inv jno oi stvu il puulusus ol au eutuo estate 
sold loi alien ol u unue w is eomj ettnt 1 1 ivoid in ui dot tenme suhoidinate 
[337] io the CbtttL although tie c l In l (u puieli iseis nii„*it not join him 
\\c htld Hi it the object >1 section «i7 w is simply 1 1 juotect tho public levenue „ 
ind that to secuic tint ul jut it e ivi to tho pinch u>u ot in entue estate aa 
distin^uishc 1 horn a pmclnsu ul i hiro of an estate sold foi uioaia of 
ituriin is piouded m sicti it j» of I lie Vet the light to avoid mcuinbi inoes 
md mi lu tcnuith mil t > lakt <1 1 istite in tin condition in whion it was at 
the tun of Hie Pun anuit Settlement In taking that view we omitted to 
tike into c in&idei ition me other wholesome purpose that the language of 
section 37 u upon lei to suvo ua ths pmpose of preventing hardship to 
holdeis of me umhrauces md unde i tonuies such as they would bo subjrcted to 
it wheic m ne persons than one puichaso an estate, it was oompotent to any 
one of tliun to set aside in uicarnbiance or an unclei tenure notwithstanding 
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that his co-pnrchasere might be unwilling to join him in doing so This 
mattei was taken into ronsideiation in the umeported rise to which we have 
ieferred, viz., Pnngo Chundu Mozcxmdm \ Biojo Mohan iVatadm fApimil liom 
\ppallate Decree No 1772 of 1892), m whicli theie ocouis the following pi&sage 
in the judgment “ If we could feel sum that the onl\ ohioct of section 37 was 
that tefened to above, we should he hound to ittaoli the gieatest possible 
vvoight to this aiguinent But it is uot unie ison ible to huppost that besides 
the onomentioned above which is no doubt its pinnaiv object, the section has 
been intended to setuio also coitaiti othei obitets such is the pievontion oi 
undueinccnvemenceaud h udslnp which migliL aws< hom subjecting tl t lmldus 
of mcumbiances to i multiplied\ ol suits bv diffciont puitlnsus it one svie 
oi to suits for paitnl c mooli ition of incuinlnanci it the instinct of some out 
of s'vetal i o pui cluseis when the ofchcis uo unwilling oi (is m tins c mi) 
lnejmpetenfc to etfec l such i uhcU ilion Vnd if rli it is so wt mu t hold tint 
the I mguago ol the sect’on his uivisodlv been mulcwli t it is uni wi in 1 st 
constiue it lifcei ally The sum view his bun t ikr n m t hi cast oil in ml a 
\rtth Pul v Gush Lhundi t Jiundopadhi/a (J L ft 0 Cil SJ7) ind it his oui 
full comuuence Wt nuv add tint stim n etit piovisions like tl it lad down in 
section 17 of ht \1 of 18/Hnvt ilvv ivs been <ousliut d stilt tl\ uud in Uvoui 
of holdeis of [338] iiuutubi met s aid undu fcnuits so is to puvent hudslnp 
is much as possible Wt uttd onh uki to the tltcision ol tin ludiuilCom 
mifcteo in the case ol S union i/<< v '■uith s t hull i /, i/ hihadm UOivIoi 
1 \ , 123) 

Bdbu Hui Mohun ( huiKuhuttv loi the ij p 11 iut defend mt Nt 1 ton 
tundidthtt though tins nn\ hi tiUofu those i is s wht.it in luttion juuhisei 
is the plunbitf md seeks to i\ jid iteuun t t sum 1 lule oil, lit not lo 1 old „ood 

wheu »lit men >n puitlnsu is not i plat tiff s < kin r to t mctl in uulti tc nuu 

hut is onlv t dt ft nd int lesistm tlnilmn *1 inimloi h mm Imldei tiieconi 

posse-jsi in Wt at utnlik t ) uujit this t mtuiti n t>-< n ct It Ins bun 

(ound in this cast tint tin pi uni ill it spondmt In lint i)s owned t 1 1 nl a d tint 
Ills i i^,lit is pit pneloi ol Ili it lal tl h is n )t bun iflt( ( d h\ tlu 1 iw ol Inn l ition 
Hisn^ht is ti «/('((/ liiu-t tlu < fi k It luld tolx i sulisisfin„ light unless it 
is shown to luu bten i\ id i In tl i itvciiu ill it \lmhtlii ipjollint 

Ik cairn one d tlu puit I i cl I Ii i| p II ml I alt tl t > sli >\\ i nt lie w is the 

sole ouichdsui oi that (lift ml nils Nos 7 ind S who ut ndn to the plain 
lit) weic som >1 the pualnsus h \t n it tiquiml un ii^ht i- luction 

putcliiheis in othei w mis ho his 1 n It 1 > si m tint li if pit scuts the rntne 

bod\ ol auction pmchwis Dm dckudint No 1 Ins ilso tilled lo show tint 
auvthinr, wisdom 1 bv tho uitiu b( d\ ol uittion puw hist is to ivmd t ho 
pi until! s taluk III it him*, s< Unlit ntw w< Inn t iktn ol sttfion 17 th it 
taluk must hi btld to be i subsist tn^ tulul in 1 the plimtill must be held entitled 
to ltcovci upon the stien„th of his tub is i piopnctoi ot lint t tin Tlie 
icsult then is that tho deciot ol tho lovur Vppcllatt, Louit will be illumed ind 
tints appeil di&nnsseu with costs 

F K D 4pjnal divnib'x.J uith tosh 

NOTES 

[ this in i\j h n 1 in (lQlV) l t 1 J 71] 
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{$30} The 14th January, 160/ 

PlU SLNl 

AlK JtblHl BaM-KJU AM) Mu iLbilU BAMBINI 
kailash Chandia Ohuckubuttv imi othois Plaintiffs 

t HI S«■> 

Kashi Chuulm Chuikiibubt\ mil inothu Defend mts 

limin L in hmifii '‘ihijl t // niu Liu t /iimsvs LompHi it* - 

L i (i s n i 

\ rJ »f, t il 1 1 vs 1 li J»n fh i 1 i i I I fit i mlu.nl th Utc of 

th ii fill) i th i iij iut i t it i i tin Riilii„th» i spaln 

light i ti it tit | \ii I tli t i 1 mi „ t t 1 i» t lit I t with thi Halits fthc 

nvu i ti u li it \ jt l \ u t 1 i it if, tl l u i n 

Thj ilimlitts in tins suit clunu 1 tin slim of oni Subhulii ti tcPim lands 
as hons ol tli u malioin il ^i u If ith i in II will lki isl n i Chuckcibuttv 

II idti iki is in t l liui k 1 1 utt v Kilt Slnnku C liLiikoibiUt\ nil hhiham 
Slitukii Cliuil til utt\ uiifc t 1 ia I Itis i< iistitut ti., t joiut Hindu liniih 
boldnu ct it mi / t/i/u </ 1 in Is 1>I i\ i i S ink u | it bit si d K idh iknshn i 

It wing i widow N\ mu Sui d ill wl d I s me \ us ittuw u Is Nc\t died 

Itudb ikiislm t li nnulnni s iiNivu l wi I w S nod i Sun I u i md time duugh 
tus c ibhilii li si il 1 i id t tin win Subh idi i win so shut of tin 

1 mds w «s in i i pun \\ is in it i I 1 i tht It fill luit N> I dtuir tin hit flint ol 

hoi fitli lush il lii th in »f lit l if fm (liinfiHs ml G i„ meswai i wcio 

mi t 1 iffu Mu l if I f th u 4 11 i i hi't flu \ \ it li 11 in mot hi i wt iolivin„ 

|i inlh willi I u in It l\ ill S ir I i ‘si tli Smilui Ridhiknshn s widow 
dud on tli llflitf P us 1 71 J *s _*7th Dittmlti 1st f Rulh ikiishna s 
sh lit t f thi | nt 1 mil i n i i I w it li h ii ‘■I nd u vlio i< fils il ti put with it 
mliuui it tin tbit 1 1 i-,ht i tli In ust II tl i Hishikhi thi pi unlit! a 

liiufhu siud k i 1 S ul i 111 l hai i I i fit 'hi slmdsiii ls70 i i ikin„ 

hu sistus ‘snl I id i mil Gi it ' u hUiidiulsin tin suit lln suit w is 
t min on ist I In i 1 1 of tl i i ti s *.< it t i thn 1 i f t lit 1 mils th u K ill Sh mkai 
„iai| Su l b ult i w is m } ) ssiun f 1 11 m thud sh m till hu [340] death 

without issut in 1299 tt< U J.isl ill i pi ii ii t ltl s iiu flu l dud m 129) 

(lHf-8) m i G i,iiii sw in h nit in il > 'itl ut ms m llerlnln in 1991 (18871 

Hie pi untitls is uuih st to! sut i l i uuum n* | osstssion ol Subh idi i s 

sh tit in the 1 mds is hens i i tht i m item il r i t nit it hi i R i Ih iki ishn i Deli nd 

iut No J wl w is in p ssission i ill tin 1 mils m suit issi iti 1 h»s claim 

to tin smile ju the ion pic n 1 st ♦ 1^70 tin ttUcl ot wl lih luouhntf to 
Ins i intentl in w is t< in iti i cpuitr tst iti t his dect tstil wilt The 
tuuis o f tint cunpmmis who cm u it 1 m tu i petitions one tiled b\ the 
plain till indthe othci l>\ Subhadi i ir JGi ineswa.ii The mi tend poition of 
Pishikha s letitiuo w is is follows 

Th i tin i ultid i m) t in *h m i\tl u 1 K tli Sh ink ir l hu kti butt \ 
t pr t p 1 l f i In t < its th > ho r 1 f ud» t N j md J wh i n thi\ hate 

i > 11 ju b dt mt ii ttl qu ntit of fh r th un un* wi stt utl Uni md i third sf the 

1 nt h in t ad 1 ptch<; l f it is and - » mft« of la id whik Subhidri *nd Gag'uiPWan 

hiNttihi i n n a much qiui tc f tail o ds with specific ition of boundaru.* Ac 

* 'pi * I in \fpill i Dt i c S lots f 18)1 igun t thi df ncof Babu Gopal 

thi drill Sihoidimt lulg t l ipp rib ditid tht 9th of April 1895 iiNetsing the 

d r ot Bit i S tm*!) C hmdn % n Muti if if C millih ditid the 16th of Min 1894 
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with a jiiiat lioineatead, etc—-ana t n-r wall im difendant* Nos. ‘2 ami Shave given 

up oar d&hn* ts> ail ofc iar Unis. Unler th» cira unity u>-s L, a* wjII as my son and son’s 
son and so on in sucoBssiou, will hold tiud enjoy with power to a:>U or make a gift thereof, 
the exclusive possession of all the . . . land which has fallen to my share, as also an equal or 
a third share of the homestoad, jointly with my co-sharor defend mis, defend mts N<o. 2 and 
3, and the same shall never bo claimed either by defendant No. 1, or any of the othe r eo- 
sharers. Iri the above way we will hold now and for ever the respective shares each in adverse 
right to others. Neither myself nor my future heirs will I iv cl iim tn the lands of olhpis. 
nor dispute for any right thereto.” 


The petition filed by HubHadra and Gaganeswari was to the same effect. 

Balm 1‘romolho Nath Sm for the Appellants. 

Babu Han Mohan Chncknbutty and Balm Aid hoy Coomnr Bum rjcc for 
the Respondent. 

The judgment of the Court (Banerjee and Rampini. JJ ) was as 
follows: 

Tins appeal arises out of a suit brought by the plaintiffs-uppollinils to recover 
possession of certain immoveable propeity. op the allegation that tiie said 
property, along with other properties, belonged to one Riulhakrishna Cliuo- 
kerhutty, the maternal [341 J grandfather of the plaintiff's ; that, upon the death 
of Radhakrishna's widow in whom they had vested by inheritance, the three 
daughters of Radhakrishna, in*, Bishakha, mot her of) he plaintiffs, Gaganeswari, 
defendant No. 2, and Subliadra, the wife of defendant- No. 1 became jointly 
entitled to the same ; that Kali Shankar Chuckerhutty, brother of Radhaktishnn, 
having kept Bishakha out of possession, .she brought a suit against him and 
her two sisters Subliadra and Guganoswari to recover possession of her share 
in the properties left by her father ; that that suit resulted in a compromise, 
by which Bishakha and her two sisters obtained certain properties to be held 
by them separately ; that subsequently Bishakha died and Gagane.-wari became 
a childless widow , and that upon the death of Subliadra, the property obtained 
by her under the forms of the compromise became vested in the plaintiffs. 

The defence, so far as it is material for the purposes of this appeal, was 
to the effect that the properties obtained by Subhudia under the compromise, 
did not belong to Radhakrishna, and that the plaintiffs are not entitled to claim 
the same during the lifetime of Gaganeswari, the surviving daughter of 
Radhakrishna and of defendant No. 1, who is the heir to Suhliadra’s property- 
in prefeience to the plaintiff's, her sister's sons. 

The first Court gave the plaintiffs a decree : hut on appeal the lower 
Appellate Court has reversed that decree, holding that Hindu joint tenants 
such as widows and daughters, ‘iaie incompetent to convert, by mere acts of 
their own, joint estates into estates of severalty,’ and that Gaganeswari was 
consequently entitled to hold Suhbadra’s share. 

Jn second appeal it is contended on bcluilf oi the plaintiffs that the lower 
Appellate Court is wrong in holding that, under the Bengal School ol Hindu 
law, daughters are incompetent to convert their joint estates into estates in 
severalty : and that it ought to have held that, under the terms of the compro¬ 
mise, the plaintiff's were entitled to the properties left by Subliadra in preference 
to Gaganeswari and Subhadra’s husband. On the other hand, it is contended 
for the defendants-respondents in suppoitof the decree of the lower Appellate 
Court, that all that the daughters of Radhakrishna did under the compromise 
was £3*2] only to give up their rights in favour of each other during then- 
joint lives, and that, if it he conceded that any estates in severalty were created 
by the compromise in favour of the three daughters of Radhakrishna, the 
properties now in dispute did not all belong to him. 



v V , of Opinion £H^ lower Appellate Court is ; 

r|wit, ’under the Hindu law of the Bengal School, when sevoraldPhgl|liert *$$■• 
■ ;» joint estate, they are incompetent to couvert that joint estate into brtpfep'ihv 
•-' severalty. We think that according to the law of. the Dayabhaga, when eevei4| 
daughters inherit the estate of their father, they are competent to. eijter into 
any arrangement regarding their respective rights in that estate, provided that 
such arrangement does not interfere with the rights of the reversionary heirs 
except by way of accelerating their succession. This view is fully borne out 
by the law as laid down in the case of the widow, which is analogous to that 
applicable to the case of daughters, and also by that laid down in cases relating 
to the succession of daughters (see the D.iyabhaga, chapter XI, section 2, 
paragraphs 30 and 3 L, and the cases of Jnnoki Nath Mukhopadhya v. Mot-hut a- 
nalh Mukhopadhya (I. h K., 9 Cal., 5S0), and Padmamani Dasi v. Jagadamba 
Dani (6B. L. R„ 130- We are also of opinion that the respondents’ contention 
that all that the daughters gave up in favour of each other underthe compromise 
relate! t> their rights dunug their joint lives is untenable; and we think that 
what the daughters intended to do by the compromise was to create in favour 


of each an absolute estate in life properties allotted to her, freely alienable by 
her and descendible to hoi heirs. How lar they were competent to do so and 
how fir this arrangement would entitle tlio plaintiffs to succeed in the present 
suit are questions which remain to bo considered. Whilst taking this view of 
the compromise, wo must, on the other hand, say that it does not in terms amount 
to a relinquishment by each daughter of her right of survivorship, so a 9 to make 
the shares allotted totheotherdaughters pass on to the reversionary heirs on their 
death. The petition-; of compromise nowhere say that: but, on the contrary, they 
distinctly provide that, upon the death of each daughter, the properties taken by 
her, [343] if not alienated by her in her life-time, should go to her sons, grandsons, 
etc., that is. to the heirs of her separate property which must moan her stridhan, 
though the word stridhan is not used in the petitions. That being so, can it bo 
said that though the compromise does not in terms entitle the plaintiffs to 
claim the estate left by Suhhadra, still the effect of the Hindu law, which is 


to prevent the compromise from taking effect to its fullest extent, is to accele¬ 
rate the succession of the plaintiffs who are the ultimate reversionary heirs at 
the present date in regard to the properties left by the deceased daughter? 
We are of opinion chat this question must he answered in the negative. For/ 
we think it was competent to tiie daughters of Kidhakrishna to come to any 
arrangement amongst themselves as to their respective rights which would 
last during the continuance of the daughter’s estate, that is, up to the time of 
the dsath of the last surviving daughter, and that irrespective of the fact 
whether the la3t surviving daughter became* disqualified to inherit after the 
succession end vested in her and her other sisters jointly. In support of the view 
that the subsequent disqualification ol a daughter after the succession has 
vested in her along with other daughters does not deprive her of her right to 
continue to hold the daughters’ estate, we need only refer to the, case of Amirlo 
Lai Bosii v. llajonec Kant Milter (l.'i B. L. K„ 10: 23 W. B., *214). That being 
so, the estate that devolved on the daughters of Badhakrishna would not 
determine until after the death of Haganeswari ; and, until that event happens, 
the arrangement come to between the daughters, which was assented to by all 
the daughters, should, in our opinion, remain in operation. This would not 
in any way interfere with the rights of the reversionary heirs for the simple 
reason that those rights do not come into existence until after the death of 
Gagateswari. Now, what is the effeot of the arrangement come to amongst the 
daughters > - Aa we have already indicated its effect was to make the proper¬ 
ties allotted to each daughter remain her property capable of being alienated 
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by Her, and, if not alienated, capable of passing on her death, to the heirs to 
bet separate property as distinguished from the property inherited by her from 
her father. [344] In this view, the properties obtained by Subhadra, grantiog 
fcfeat Jihey were properties which, as the plaintiffs alleged, originally belonged 
to Radfyakrishna, would pass to the nearest heir to her stridhan, that is, to 
her husband, defendant No. 1, in the same way as the properties left by the 
plaintiffs’ mother passed to thorn, not because they were the reversionary heirs 
of their maternal grandfather, but because they were the nearest heirs of Lheir 
mother. We therefore think that the plaintiffs’ suit has been rightly dismiss¬ 
ed by the lower Appellate Court, though upon a wrong ground. The result 
then is that this appeal fails and must be dismissed with costs. 

F. K. D. Appeal dismissed. 


NOTES. 

[Any alienation by limited owners does not of itself destroy tlieir right of survivorship 
inter se ; (1899) 22 Mad., 522 ; (1910) 7 1. C., 884 ; (1904) 14 M. L. J., 175.] 


[24 Cal. 344] 

CRIMINAL REVISION. 

The I’ith January' J St) 7. 

I* Hi*; si-'. NT: 

Mil. Justice Chose and Mu. Justice Gordon. 

Shaina Cbaran Chakravarti and others.Petitioners 

versus 

Katu Mundal and another.Opposite Party." 

Recognizance to keep the peace— Criminal Procedure Code (Act X of lSH‘2), 
section 107 — Jurisdiction of Magi sir ate. 

In a case where an accuvd was hcuii'.l over to hoop ihc peace by the Deputy 51 igistrate 
of tho district in which the accused was tevijioriirili/ residing at tlu; tunc when the 
Magistrate received information and instituted proceedings against Inin : 

Held, that, although the accused pi nuamntlv or habitually resided in another jurisdic¬ 
tion, ho was sufficiently within the jurisdiction of the Magi-itiate witliiu the meaning of 
section 107T of the Criminal Procedure Code. 

IN this case the District Magistrate of Dimvjpur, upon information cont ained in a 
Police report, drew up a proceeding oil (lie '2nd of May 1H96 under section 107 
of the Criminal Procedure Code against two accused persons, calling upon 
them to show cause before the Deputy Magistrate of Dinajpur why they should 

•Criminal Revision No. 485 of 1890 against the order passed by Babu Banka Bckary 
Putt, Deputy Magistrate of Dinajpur, (lat-d the29th of dune 1890. 

t [Soc. 107:—Whenever a Presidency Magistrate, District Magistrate, Suh-divisional 
Magistrate or Magistrate of the first class receives information 
Security for keeping the that any person is likely to commit u breach of the peace, or to do 
peace in other cases. any wrongful act that mav probably occasion a breach of the peace, 

within the loe.il limits of such Magistrate's jurisdiction, or that 
there is within such limits a person who is likely to commit a breach of the peace or do any 
wrongful act as aforesaid in any place beyond huc. 1 i limits, the Magistrate may, in manuer 
hereinafter provided, require such person to show cause why he should not be ordered to 
execute a bond, with or without sureties, for keeping the peace for such period not 
exceeding one year as the Magistrate thinks fit, to fix.] 
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,^ww in ’their own.'recognisances of Bs. 500 eaohwith two 
each to keep tbe peace lor one year.: ;'.. •'.. 

^'7 [345] Oa the 39th of June tbie accused appeared before the Deptity Magis- 
\4fate to show cause, and the first accused, Shama Charan Chuckerbufcty, eon- 
f,tended that as he was not residing within tbe District of Dinajpnr, the 
' Magistrate of Dinajpur had no jurisdiction to require security from him under 
section 107. The Deputy Magistrate found that both the accused were aotualiy 
residing within the district of Dinajpur at the tune when the acts likely to 
lead to a breach of the peace were committed and when the proceeding was 
drawn up by the District Magistrate, and therefore ordered that they should 
each execute a bond in their own recognizances for Bs. 250 with two sureties of 
Bs. 100 to keep the peace for one year. 

Thereupon the accused Shama Charan Ohuekerbutty applied to the High 
Court for and obtained a rule to sot aside the order of the Deputy Magistrate 
on 14th August 1806. 


Mr. Jackson (with him Balm Orish Chnnder Choir dry) for the Petitioner. 
—Inasmuch as Shama Charan ChuckerbuUy habitually resides in the district 
of Maldah, the Magistrate of Dinajpur had no jurisdiction to institute proceed¬ 
ings and issue process against him undor section 107 of the Criminal Procedure 
Code, and in support ot this contention T rcl\ on the following cases : In the 
matter of the petition of Jai Prakash Lai (I. L B., 6 All., 26). In the matter of 
the petition of Itojendra Chandra. Hoy Chmrdhry (1. L. B., 11 Cal., 737). In 
the matter of the petition of Dmonaih Mulhck (L. L. B., 12 Cal., 133). 


Mr. A. Chotvdhry and Babu Surat Chandra Rai Chowdhry for the 
Opposite Party. 

The judgment of tire High Court (Ghose and Gordon, JJ.) was as 
follows :— 

This is a rule upon the Magistrate of Dinajpur to show cause why an order 
passed by the Deputy Magistrate of that district under section 107 of the Cri¬ 
minal Procedure Code should not he set aside. The learned Judges in grant¬ 
ing the rule observed as follows : “ The main ground for the application is 

that one of the parties bound down to keep the peace is not a resident of the 
district, and as it may possibly bo necessary to look at the [346] evidence on 
the record, we do not separ ite the case of the two applicants, bub let the rule 
run in favour of both.” One of the two petitioners, Shama Charan Chucker- 
butty, is the suddernaib, and the other, Tarak Nath Ghose, is the tehsiidar of 
one Ghanesham Balm, proprietor of certain villages situated within the district of 
Diuajpur. Shama Charan Ghuekerbutty ro-ndus in the district of Maldah, while 
Tarak Nath Ghose lives ; n the district of Duiaipur. The Deputy Magistrate 
has found on the evidence that there is a dispute existing between those two 
persons on the one side and the tenants of the villagos in question on the other, 
which is likely to cause a breach of the peace. These villages have been 
recently measured, and an attempt is heing made by the proprietor, through his 
igents, the present petitioners, to enhance the louts of the tenants ; and with 
iiie object of compelling the tenants to submit to their landlord's demand the 
aetiticners assembled a largo number of paiks and burkendazes, and attempted 
:o overawe them by threats, show of force and other oppressive measures, and 
have thus, in the- opinion of the Deputy Magistrate, committed vaiious acts 
within the local limits of his jurisdiction, which show that they are likely to 
commit a broach of the peace therein ; and he has accordingly bound them 
down to keep the pence for the period of one year. 

As regards Shama Charan Chuckerbutty, Mr. Jackson has contended that, 
inasmuch as he habitually resides in the district*of Maldah, the Magistrate 
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of Dinajput b&d ppjutisdiefciao to institute proceedings and issue process 
against him undetl’ section 107 of the Criminal Procedure Code ; and in sup¬ 
port of this contention he has relied on the following cases: In the matter 
of the petition of lai Prakash Lall (I. L. R., 6 All., 20), In the matter of 
the petition of Rajendra Chandra Roy Chowdhry (I. L. R., 11 Oal., 73 7), and 
In the matter of the petition of Dinonalh Mullick (I. L. R., 12 Cal-, 133). 
We observe that the facts of these cases are not similar to those of the present 
case. In those cases it appears that the petitioners had committed no acts 
likely to cause a breach of the peace within the local limits of the juris¬ 
diction of the Magistrate, who instituted proceedings against them under 
[347] section 107 of the Criminal Procedure Code ; whereas in the present case 
it is found that petitioners have committed various acts of this character 
within such limits. 

It appears upon the record that Shnrna Gharan, being deputed by the 
zemindar, came over to the Dinajpur district, committed various acts calcu¬ 
lated to cause a breach of the peace, and was residing (though temporarily) 
within the local limits of that district at the time when the Magistrate received 
information of the probability of a breach of the peace, and instituted pro¬ 
ceedings under section 107 of the Code Criminal Procedure. The Magis¬ 
trate finds that “ ho was hovering about the district, or at least he did so in 
the months of Falgoon, Chyt, Bysack, Joisto and Assar.” This would cover 
the whole of the period antecedent and subsequent to the institution of the 
proceedings. lie moans, as wo understand, that Shama Charau was hovering 
in various parts of the district during those months. That being so, we are of 
opinion that the Magistrate had jurisdiction over him. 

Section 107 says: “ Whenever a Presidency Magistrate, District Magis¬ 
trate, Sub-Divisional Magistrate or Magistrate of the first class receives infor¬ 
mation that any person is likely to commit a breach of the peace, or to do any 
wrongful act that may probably occasion a breach of the peace, within the 
local limits of such Magistrate's jurisdiction, or that there is within such 
limits a person who is likely to commit a breach of the peace or do any 
wrongful acts as aforesaid in any place beyond such limits, the Magistrate 
may in manner hereinafter provided require such person to show cause why 
he should uot be ordered to execute a bond, with or without sureties, for 
keeping the peace for such period not exceeding ono year as the Magistrate 
thinks fit to fix.” 

It appears to us that if, at the time when the Magistrate receives infor¬ 
mation and institutes proceedings, the accused person is residing within the 
local limits of his jurisdiction, he would have authority to proceed against him 
under section 107, though thr.b person may be habitually or permanently 
residing in another jurisdiction. To hold otherwise would lead to vaiious 
difficulties and inconveniences. No doubt, there are observations in the cases 
cited bofore us which may at first sight seem to be opposed [348] to this 
view; but having regard to tho facts of those cases wo do not think that those 
observations militate against the opinion which wo have formed in this case. 

As regards Tarak Nath Gliose no such question of jurisdiction arises. 

Upon these grounds wo are of opinion that this rule should be discharged. 

0 . q Rule discharged. 


NOTES. 

[See also 11897) '23 Bom., 32.] 
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[34 Cal. 848] 

ORIGINAL CIVIL, 

The 24th February, 1897. 
Present: 

Mr. Justice Jenkins. 

Srinatb Roy 
versus 

Godadhur Das. 51 ’ 


Deposit of Title-deeds—Transfer of Property Act (TV of J882), section 59 — 
Equitable mortgage—Immoveable properties situated, partly 
outside the limits of Calcutta—Transaction in Calcutta — 

Decree for sale—Form of decree—Practice. 

The defendant borrowed money from t.he plaintiff in Calcutta by deposit of title deeds 
relating to immoveable properties situated partly inside and partly outside the limits of the 
town of Calcutta. In a suit by the plaintiff it was held that the transaction having taken 
place in Calcutta the mortgage was valid as an equitable mortgage under section fi9t of the 
Transfer of Property Act, though some«of the properties were situated outside the limits of 
the town, and that according to the practice of the Court the appropriate remedy in such a 
mortgage suit is a decree for sale. 

TlIE facts of the case are those: One Godadhur Das borrowed a sum of 
Rs. 33,000 from Rajah Srinatb Roy, and deposited with him in Calcutta the title 
deeds of premises No. 306, Upper Chitpore Road, No. 7, Shampookar Street, 
and No. 138, Balinghata Street, and executed the following memorandum 
which was registered : “ Having this day borrowed from y ou Rs. 35,000 I do 
hereby deposit with you the title deeds u t collateral security for the repayment 
of the said sum.” Of the above-named properties the first two are situate 
within and the third outside the town of Calcutta. On default by t.he defen¬ 
dant in repayment of the loan, the plaintiff having obtained leave under clause 
12 of the Charter brought the present suit for recovery of his claim by sale of 
tha properties mortgaged. 

[349] At the hea mg two que-tions arose: first —whether an equitable 
mortgage could he created with respect to properties situated outside the town 
of Calcutta; and, secondly, whether the mortgagee was entitled to a decree 
for sale. 

Mr. Sen Gupta and Mr. C. Jl. Das for the Plaintiff. 

No one appeared for the Defendant. 

* Original Civil Suit No. 91 of 18%. 

t [See. 59 Where the principal money secured is one hundred rupees or upwards, a 
mortgage can be effected only by a registered instrument signed 
Mortgage when to be by by the mortgegor and attested by at least two witnesses, 
assurance. Where the principal money secured is leas than ono hundred 

rupees, a mortgage may be effected either by an instrument 
Bigned and attested as aforesaid, or (except m the case of a Bimple mortgage) by delivery of 
the property. ' 

Noihtng in thi., section shall badeemed to render invalid mortgages made in the lowna 
of Calcutta, Madras, Bombay, Karachi and Rangoon, by delivery to a creditor or his agent 
oi documents ot title to immoveable property, with intent to create a security thereon.] 
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Mr. Sen Gupta. —The mortgage is valid under section 59, paragraph 3 of 
the Transfer of Property Act (IV of 1882). That section lays down no restric¬ 
tion as to the situation of the property. All that is necessary to the validity 
of a mortgage contemplated under section 59 of the Transfer of Property Act 
is that the deposit of title deeds should be made within the towns mentioned 
in that section. See Madho Das v. Bainkissen (I. L. R., 14 Cal., 238), 
Manekji v. Bustomji Naserwanji Mistry (I. L. R., 14 Bom., 269). Besides, the 
plaintiff in this case has obtained leave under clause 12 of the Charter. As 
regards the second question as to whether the mortgagee was entitled to a 
decree for sale. In England an equitable mortgagee by deposit of title deeds, 
whether such a deposit was accompanied by a memorandum in writing 
or not, was entitled only to foreclosure and not to sale. See James v. James 
(L. R., 16 Eq., 153). But now however, under the Conveyancing Act of 1881, 
44 and 45 Viet., c. 41, section 25, an equitable mortgagee may obtain a decree 
for sale in lieu of foreclosure. If the mortgage in the present case is valid 
under section 59 of the Transferor Property Act (IV of 1882) the mortgagee 
is entitled to the same rights as an ordinary mortgagee under section 67 of 
that Act. 

Jenkins, J. —In this case the documents of title relating to the immove¬ 
able property mentioned in the plaint were delivered with intent to create as 
security thereon, and as the transaction took place in the town of Calcutta I 
am of opinion that a good mortgage was thereby created, though some of the 
properties are situato outside the limits of the town. The only question is as 
to the appropriate remedy. I was referred to the statement in a text book that 
the practice in mortgages of this class is regulated by the English practice, and 
if that statement [350] were correct then the remedy would be foreclosure. It 
seems, however, that the piaetice in this Court lias for a long series of years 
been to decree a sale, and I accordingly will make a decree in that form. T think 
it would be right to preface tho decree with a statement to the following effect: 
“ It appearing that the documents of title relating to tho immoveable properties 
in question and mentioned in the plaint have been delivered to the plaintiff or 
his agent with intent to create security thereon. Declare, &c.” 

By this moans it will appear on tho face of the docree that the case comes 
within the last paragraph of section 59 of the Transfer of Property Act. 

Attorney for the Plaintiff : Balm Ashutosh Dhur. 

S. C. B. 
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VJAJl. H Cal. 881 fatimunnissa &o. v, 

[ 24 Gal. 350 ] 

FULL BENCH. 

The 4th September, 1896. 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice O’Kinealy, 
Mr. Justice Macpiierson, Mr. Justice Trevelyan and 
Mr. Justice Banerjee. 

Fatimunnissa alias Kane>! Fatima and ot hors....Petitioners 

versus 

Deoki Pershad anti others.Opposite Party.* 


Review — Appeal—Appeal from original decree - High Court Rules, Part II, 

Chapter VIII, Rule 17 —Deposit of cost for paper book—Order of dismis¬ 
sal for default — Procedure.to set aside such order—Civil Procedure 
Code. (1882), sections €23, €26. 

A decree of a Division Bench of the High Court, dismissing an appeal for default in 
depositing tho estimated costs of preparation of the paper book under Rule 17 of the High 
Court Rules, Part 11, Chapter VIII. can only be set aside by an order under section 6'20 of 
the Civil Procedure Code (Act XIV of 188-2). 

Ramhari Sahu v. Madan Mohan Mitter (I. L. R., 23 Cal., 339), so fiu- as it decides the 
contrary, is wrongly decided. 


THE question referred to the Full Bench in this ease arose in a rule upon 
the application of the petitioners for restoration of an appeal from an original 
decree, which was dismissed for default [351] in the payment of costs for the 
preparation of the paper hook in the appeal The appeal was dismissed on the 
29th July 1895, under High Court Rules. Part H, Chap. VIII, Rule 17, by a 
Division Bench consisting of Pkinsep and Norris, JJ„ who were at that 
time hearing cases from ‘‘the Patna Gioup" of districts; and the present appliea^ 
kon was made to IREVELYAN and BliS'ERLKY, J.I., who subsequently took 
charge of those districts, and the rule was granted by them. At the hearing 
of the rule the opposite party objected that the prayer of the appel* 
lants was really one to set aside the decree, and that tins could he asked for 
only by way of review i nder section 626 of tho Civil Procedure Code, before 
Mr. Justice Peinsep, Mr. Justice Norris having then retired from the Bench 
of the High Court. The Bench hearing the rulg were of opinion that the objec- 
tion was well founded, but as there was a ruling of another Division Bench to 

r» * F m U } iL ' !cre " cc o" »“le Nisi No. 333 of 1896 issued in Appeid Uom OOgi^l 

decree Wo. 21.) of 1894, being an appeal n gainst the decree of tho Court of tbeSecoud Subor¬ 
dinate Judge of Saran passed in suit No. 15 of 1892. and dated the 28th March 1894. 

Application when rejected. 7 [ Sec. 626 : If it appears to the Court that there is not 

sufficient ground for a review, it shall reject the application. 
Application when . t ^ e opinion that the application for the review 

granted. should be granted, it shall grant the same, and the Judge shall 

record with his own hand his reasons for such opinion : 

Proviso. Provided that— 

tc onniu i^° s ' ]< k a PPhcation shall be granted without previous notice to the opposite party 
fot?£?d aPPear ilKd '* heard in sup « ,ort ot thca review of which is appliS 

evidenet^whif h'm 1 a P p {! catl ‘ in bo granted on the ground of discovery of new matter or 
the *L PPJ ^ ,0ant 8 kgf S waq not within hia knowledge, or could not be adduced 
• ’ the decr * ie or °«l er was passed, without strict proof of such allegation.! 
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the contrary in the case of Ramhari Sahu v. Aladan Mohan 1Witter (I. L. R., 
23 Cal., 344) the present case was referred to a Full Bench. 

The facts of the case are fully stated in the order of reference by 
Trevelyan and Beverley, JJ., which was as follows:— 

“ On the 28th March 1894 a dooree was made by the second Subordinate 
Judge of Chupra in a suit in which one Fatimunnissa was, amongst others, a 
defendant. She died on the 30th of April 1894, leaving her surviving 
Mahomed Asgar, her husband, an adult son, Athur Hosain, and three minor 
sons. The heirs of Fatimunnissa were, by an order of this Court, dated the 
25th July 1894, permitted to prosecute an appeal in this Court, from the above- 
mentioned decree, Mahomed Asgar acting as next friend for his minor sons. 
Mahomed Asgar died on the 15th September 1894, and by an order of this 
Court, dated 7fch of Fehiuary 1895, his sons were substituted in his place, and 
his adult son was appointed ‘ guardian ad litem ’ of the minors. 

“ On the 9th of April 1895, an estimate for Lhe, costs of preparing the 
paper-hook, amounting bo Rs. 782 was served. On the 23rd of May the case 
first came on the loazima list, and was then postponed for a fortnight to allow 
the appellant to put in an affidavit. 

“On the 1st June 1895, Athur llosain affirmed an affidavit, [352] saying 
‘I am dangerously ill, and cannot do any work and cannot walk, hence 1 am 
unable to try to search for money for the expenses of the suit in appeal in High 
Court at Calcutta.' . 

“ On the 7th Juno 1895, this Court, doubting the truth of the affidavit, 
allowed fifteon days' time fur tho deposit of the money, and in their order the 
learned Judges stated that, ‘ If within that time the deposit is not made, it will 
become necessary for us to consider whether the interests of the minors should 
not be entrusted to other hands for the purposes of this suit.’ The money not 
having been paid, the same learned Judges on the 15th of July directed the 
case to be placed on the hoard for orders, on the 29th July. On the latter 
date the appeal was dismissed for want of prosecution by a Division Bench 
consisting of Prinsep and Morris, JJ., and a decree was accordingly drawn 
up and signed. 

“ On the 29th August Athur Hosain died, having, it is now said, been ill 
since March, 

“On the6th February 1896, the minors represented by a new next friend 
asked us to restore the case and to permit them to deposit the necessary 
money. We issued a rule which we have now heard. Thero are three ques¬ 
tions to he determined — 

“ First.— -Have we pov^er to make an order of this kind ? 

“ Second. — Is the application barred by limitation ? 

“ Third. —Vo tho merits of the case justify an order ? 

“ We have no difficulty in dealing with the last two questions. Section 7 
of Act XV of 1877, in our opinion, savos the limitation, and on the merits we 
should lie inclined to make the order. 

“ It is contended that an order of the kind asked for can only be made by 
way of review, i.e., under section 626 of the Civil Procedure Code. If that 
contention be right we have no jurisdiction, and the application can, under 
section 627, be dealt with by Mr. Justice PRINSEF only. 

“ Our attention has been called to a judgment of a Division Bench of this 
Court in Letters Patent Appeal No. 6 of 1895 (I.L.R., 23 Cal., 339) on the 13th 
March 1895, in which it was held that an application of this kind did not 
amount to an application for a review, but could be properly made under section 
558 of the Civil Procedure Code. In a subsequent judgment (I.L. R., 23 
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Cal, 344) in the case by two out of the [353] three learned Judges who decided 
the Letters Patent Appeal, it was held that the application should be regarded as 
one under Rule 17 of Chapter VII l of the Rules of this Court (Appellate Side). 

'* In our opinion the decree of the 29th of July can only be set aside by an 
order under section 626 of the Civil Procedure Code. A decree can only be 
set aside as far as we are aware in a way expressly provided by law. Except 
under section 526 there is, as far as we can see, no such provision applicable 
to the present case. 

“It is, in our opinion, desirable that the question whether we have 
any power to make an order should be determined by a Full Bench. We, 
therefore, refer this case for the decision of a Full Bench.” 

Babu Ilarendra Narayan Mitra (for Moulvie Serajul Islam) and Syed 
Mahomed Tahir for the Petitioners. 

Babu Kali Kishen Sen for the Opposite Party. 

Babu Harendra Narayan Mitra contended that the application could be 
granted under section 658 read in connection with Rule 17, or at all events 
under Rule 30. [Pethekam, C.J.— Did the appellants appear on the 29th 
July, when the appeal was dismissed '? Babu Kali Kishen Sen , Vakil for the 
opposite party, pointed out that the appellant’s Vakil did appear and ask 
for time.] 

The order of the Court (PhlNSKl* and NowillS, .TJ.) is not a “decree” under 
section 2 of the Code of Civil Procedure, ,1/njnrnalh Singh v. Budhan (I. L. R., 
23 Cal., 115). [O'Ktnualy, J.~»Soe section 15^. The Court had not the 
materials to decide tho case and dismissed it. I The dismissal by default is by 
an order and not by a decree. Munsab Ah v. Nikal ('hand (I.L.R., 15 All., 
359). No doubt the dismissal in that case was for a default under section 556, 
but the provision of section 558 was applicable boro, as was decided in liam- 
han Sahu v. Mad an Mohan Mi tier (1. L R., 23 Cal., 339). LPiSTHKHAM, C. J.— 
There is no provision there for setting aside the order in this case.] I 
submit thiit section 558 and Rule 17 must he read together, hut if that could 
not be done, Rule 30 is sufficiently wide to authorize an order for [354] receiv¬ 
ing the money now. [Macphkkson, J. -After the decree V] An order may 
be made so long as the matter is ponding. The Rule does not lay down any 
limitation A liberal construction of section 558 would make Rule 17 more 
consistent. Section 623 does not apply. 

The opposite party was not called upon. 

The judgment of the Full Bench (Petheram C. J., and O'Kinealy, 
Macpherson, Trevelya* and Banerjee, JJ.) was as follows: — 

In March 1894, a decree was given against one Fatimunnissa and others. 
She died and her heirs prosecuted an appeal in this Court. In April 1895 
they were called upon to deposit Rs. 782 as costs for the preparation of the 
Paper-Book. The money was not paid, and after some delay the appeal was 
on the 29th July 1895 dismissed for want of prosecution under Rule 17 of the 
Rules for tho preparation of Paper-Books in appeals from Original 'Decrees, 
An application was then made to a Divisional Bench of this Court on the 6th 
February 1896, and the Judges of that Bench, being of opinion that "the 
decision and decree of the 29th July could only be set aside by review', referred 
the case to a Full Bench, as they disagreed with the judgment of another 
Divisional Bench of this Court in Hamhari Sahu v. Madan Mohan Milter 
(I.L.R., 23 Cal., 339). 

Now, under the. Code there are only two ways known to the law by which 
a judgment and decree of a Divisional Bench of this Court can be set aside in 
India. These two methods are described in sections 558 and 623 of the Code. 
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The present case is clearly not one in which default was made in appearing at 
the hearing of the case, for the record shows that the pleaders on both sides 
were m attendance and heard. It seems to us, therefore, that the view 
expressed in the reference is correct, and that the case of Ramhari Sahn v. 

Madan Mohan Mittcr (I. L. E., 23 Cal., 339) so far as it decides the contrary is 
wrongly decided. * 

1897 ] The rUl ° WaS dischar « ed b y the Division Bench on the 15th February 

S. C. C. 


NOTES. 

[Sec also (1907) 32 Bom., 1: 9 Bom., L. R., 008 ; (1808) 3 C. W. N., 24.] 


[355] APPELLATE CIVIL. 

—— ■ • 

The 1st January, lfs97. 

PRESENT : 

Mr. Justice Banerjek and Mr. Justice Rampini. 


Bhirani Ali Shaik Sliikdar.Defendant 

vermis 

Gopi Kiinth Shaha.Plaintiff.'* 


Civil Procedure Code {Act XIV of 1882), section 2II—Question for Court 
executing decree—Issue raised by defendant in separate suit—Bengal 
Tenancy Act (VIII of 1885), sections, 65 and id—Right of 
occupancy. Transferability of. 

Section 244 of Iho Civil Procedure Code bars a suit, brought for the determination of 
certain questions specified therein, but docs not bar the trial of any issue involved iu those 
questions if the issue is raised at the instance of a defend nit in a suit Drought against him. 

Basti Ram v. Fattu (I. L. R., 8\1I., 146) distinguished. 

In the absence of custom or local usage to the contrary, a niiyaii holding in which the 
raiyat has only a right of occupancy is not saleable at the instance of the occupancy rniyat 
or any creditor of his other than his laudlord seeking to obtain satisfaction of his decree for 
arrears of rent. 

THE lands in suit, iu which the defendant had a mere right of occupancy, 
were sold in execution of a money decree obtained by the plaintiff against him 
and purchased by the plaintiff himself on the 21st August 1885. The plaint 
set forth that the plaintiff had been recognized as a tenant by the proprietors, 
and that he had obtained formal possession in 1880, but had failed to obtain 
actual possession. The suit was for khas possessi on with mesne profits. 

* Appeal from Appellate Decree Nu. 131!) of 1895, against decree of A. Ponncll, Esq., 
District Judge of Mymensingh, dated the 4th of May 1895, modifying the decroe of Babu 
Krishna Chandra Chatterjec, Subordinate Judgo of that district, dated the 30th of July 1894. 


18 CAt..—31 


241 





BHIKAM AU fSRAlK . 8HIKRAR V, 



his purchase. 

The Court of First Instance dismissed the suit. That decision was 
reversed on appeal by the Lower Appellate Court, and the defendant brought 
this appeal to the High Court. 

Babu Dwarka Nath Chuckravarti for the Appellant. 

[856] Babu Saroda Charan Hitter and Babu Promotho Nath Sen for the 
Bespondent. 

The judgment of the Court (Banerjee and Rampini, JJ.) was as follows:— 

This was a suit brought by the plaintiff-respondent to recover possession 
of some land constituting a raiyalt bolding of the defendant with the right of 
occupancy, on the allegation that the plaintiff purchased the same at a sale iu 
execution of a decree for money obtained by him against the defendant, the 
plaintiff further alleging that he had, sometime after the sale, obtained from 
the landlord a settlement of the same. 


The defence in substance was that the holding in question was not trans¬ 
ferable by sale, and that the pfaintilT, therefore, acquired no right hy bis 
purchase. 

The first Court found for the defendant, and dismissed the suit. On 
appeal, the Lower Appellate Court has reversed the decision of the first Court 
and given the plaintiff a decree.. 

In second appeal it is contended for the defendant that the decision of the 
Lower Appellate Court is wrong, inasmuch as the holding in question, being 
merely a raiyati holding wit i a right of occupancy, was not transferable, there 
being no evidence of any custom in favour of the transferability of such hold¬ 
ings, and that the Lower Appellate Court ought to have held that the plaintiff 
had acquired no right by his purchase. On the side of the plaintiff-respondent, 
it was contended, in the first place, that section 244 of the Code of Civil Proce¬ 
dure was a bar to the defendant’s raising the question whether the plaintiff 
acquired any right by his auction purchase, and, in the second place, that, 
according to the law as enacted in the Bengal Tenancy Act, a right of occupancy 
is transferable, unless the transfer is objected to by the landlord. The two 
questions, t hero fore, that arise for determination in this appeal are: first, 
whether section 244 of the Code of, Civil Procedure is a bar to the defendants' 
contention that the plaintiff acquired no right by his auction purchase ; and, 
second, whether a raiynti holding in which the raiyat has only a right of 
occupancy is transferable in the absence of any custom or local usage in favour 
of its transferability. 

[387] We are of opinion that the first question must he answered in the 
negative. In support of the contention that section 244 was a bar to the suit, 
the case of basti Bam v. Futtu (1. L. R., 8 AH., 146) was cited. But that 
case is quite distinguishable from the present. There the judgment-debtor 
whose occupancy holding had been sold brought a suit to establish his teuanfc- 
right to the holding notwithstanding the sale, on the ground that an occupancy 
right was not saleable by law, and it was held that he was not entitled to 
maintain the suit, section 244 of the Code of Civil Procedure being a bar to such 
a suit. In the present case, the party who raises the objection that the plain¬ 
tiff has acquired no right by his auction-purchase because the holding sold was 
a non-transferable one, has not brought any suit. He is only raising that 
objection in defence to the suit which the other side has brought, and section 
244 is not, in our opinion, any bar to this plea being raised by the defendant 
in his defence. All that section 244 enacts is that certain questions therein 
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specified shall, fie determined by the order of the Court executing the decree 
end not by separate suit; and granting that the question that the defendant 
now raises was one that came within the scope of section 244, still it does not 
follow that a defendant is precluded from raising that question by the provi¬ 
sions of section 244 when the question was not raised in the execution proceed¬ 
ings and has not been determined. The view that we take of section 244 is 
that it bars a suit brought for the determination of certain questions, hut it 
does nob bar the trial of any issue involved in thoso questions, if the issue is 
raised at the instance of a defendant in a suit brought against him. In our 
opinion section 244 in this respect differs from section 13 of the Codo of Civil 
Procedure, which nob only bars the trial of a suit or of an issue where the suit 
or the issue has actually been previously heard and determined, but also the 
trial of an issue which might and ought to have been raised in a previous suit 
by either party. Of course it would have been different if the question that is 
now raised had been raised in the proceedings under section 24-1 and deter¬ 
mined. Bub then the trial of the issue would have been barred, not under 
section 244 by its own force, hut under section 13 as being a matter that was 
res judicata, a decision under section 244 having the force of a decree. Tf 
section 244 was a bar [358] to anything in a case like this, it would he a bar 
to the suit brought by the plaintiff, for it was competent to the plaintiff to 
have obtained a decision of the question that is now.raised “by instituting 
proceedings under section 244. 

* 

The answer to tho second question must depend in the first instance upon 
the provisions of the Bengal Tenancy Act, which governs this case. Now 
referring to the chapter relating to occupancy rights, that is Chapter V of the 
Act, we find that while section 26 expressly makes occupancy rights heritable, 
there is no provision in this chapter, such as we find in tho two preceding 
chapters relating to tenures and ran/ati holdings at fixed rates, declaring occu¬ 
pancy holdings to bo transferable. This omission, to our minds, clearly 
indicates that the Legislature did not intend to make occupancy rights trans¬ 
ferable. Great stress was laid upon section 65 of the Bengal Tenancy Act as 
showing that the holding of an occupanc> raiyat is intended to be made 
transferable; and section 73 of tho Act was also referred to as pointing to the 
same conclusion. But wo are of opinion that neither section 65 nor section 
73 bears out the contention of tho learned Vakil for the respondent. Section 
65 enacts that whore a tenant has an occupancy right, he shall not be liable to 
ejectment for arrears of rent, hut his holding shall be liable to sale in execu¬ 
tion of a decree for the rent thereof, and tho rent shall be a first charge thereon. 
That, no doubt, makes an occupancy holding saleable at the instance of the 
landlord in execution of a decree for rent; hut though that is so, it does not 
follow from that that an occupancy holding is saleable at the instance of the 
occupancy raiyat or of any creditor of his other than his landlord seeking to 
obtain satisfaction of his decree for arrears of rent. Such nn inference is, in 
our opinion, dearly negatived by the absonee in Chapter V of any provision 
relating to the transferability of occupancy holdings. Nor does section 73 
warrant any contrary conclusion, seeing that there are cases in which occupancy 
raiyats may transfer their holdings without the consent of the landlord; we 
mean cases in which such holdings are transferable by custom or local usage. 
Of course, if occupancy holdings were transferable under the law as it stood before 
the passing of the Bengal Tenancy Act, thoy would continue to bo transferable, 
as there is nothing in the Act to the contrary. If, on the other hand, they 
were not transferable [359] before the Bengal Tenancy Act came into opera¬ 
tion, then, as the result of our examination of the Bengal Tenancy Acc shows, 
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they have not been rendered transferable by that enactment, and the old law in 
that resppct continues unaltered. 

This brings us to the consideration of the old law on the subject; and that 
need not detain us long, as the old law on the subject is clearly and conclusively 
laid down by a Full Bench of this Court in the case of Norendro Narain Boy 
v. Ishan Chandra Sen (13 B. L. R., 274 : 22 W. R., 22). In that case it was 
held that a right of occupancy was a right that was personal to the raiyat, and 
and could not be transferred by sale. It may be anomalous that a landlord 
may, in satisfaction of his decree for arrears of rent, sell an occupancy holding, 
and yet neither the occupancy raiyat nor any creditor of his can sell it. But if 
there is any anomaly, we must take it that the anomaly has been intentionally 
created. It may well be that the Legislature thought it desirable not to make 
occupancy holdings liable to be cancelled for arroais of rent, as they were 
under the old law, and, as a compensation to the landlord, it was enacted that 
the landlord may bring occupancy holdings to sale foi the satisfaction of any 
decree for arrears of rent due thereon; and yet the Legislature might 
have thought it undesirable to make occupancy holdings freely transferable by 
the occupancy raiyat, or at the‘instance of his creditors, apprehending that 
the effeet of such free transferability would, in many instances, be to place the 
holdings of cultivating raiyats in the possession of money-lenders, and to 
place the raiyats themselves at thoir mercy. 

It remains now to consider, the effect of the landlord’s consent to the 
transfer under which the plaintiff claims. Ordinarily, the only persons in¬ 
terested in impugning the validity of the transfer of an occupancy holding are 
the occupancy raiyat and the landlord; and where the former transfers his 
holding and the latter accepts the transferee in the place of the former tenant, 
there may arise no difficulty in tho way of the transfer being given effect to. 
But that case is very different from the one now before us, where the transfer 
has been effected by compulsory sale at the instance of the raiyat’s creditor, 
and thtf landlord's recognition has been obtained years after the transfer, al¬ 
though since the purchase ho had bean receiving rent from the former tenant. 
For [360] all these reasons we are of opinion that the second question raised 
in the case should also be answered in the negative. The result is, that the 
decree of the Lower Appellate Court must be set aside and that of the first 
Court restored with costs in this 0<6urt and in the Court of Appeal below. 

F.iK. D. ^ Appeal allowed. 


NOTES. 

£1. TRANSFER OF TENURES- 

jf Ah regards the effect of the transfer in the absence of custom or local usage of an occu¬ 
pancy holding, see the Full Bench decision in Dayamoyi v. Ananda Mohun Hoy (1911) 42 
Cal., 172 F.B. where the decision was given after exhaustively discussing with Counsel all the 
previous case law. 

See also (1899) 2G Cal., 937 : (1899) 27 Cal.. 187 ; (1899) 3 C.W.N., 586; (1900) 4 C.W. 
N., 571; (1903) 7 C.W.N., 572; (1905) 9 C. W. N., 972 ; (1907) 34 Cal., 199 : 6 C.L.J., 294: 
11 C.W.N., 513 ; (1907) 6 C.L.J., 43; (1909) 13 C.W.K., 630: (1910) 14C.L.J., 620; (1910) 
87 Cal., 687 ; (1913) 23 I.C., 939. 

As regards the effect,, in tho general case, of alienation by mortgage, when such aliena¬ 
tion is not permitted, see (1905) 30 Bom., 290. 

II. CIYIL PROCEDURE CODE (1908) sec., 47 

This was followed in (1897) 1 C.W.N., 390 ; (1899) 20 Cal., 946; (1899) 27 Cal., 187 ; 
(1903) 7 C.W.N., 607 : (1904) 19 1; (1909) 32 Mad., 242.] 
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[2* Cal. 860 ] 

CRIMINAL REVISION. 

The 28th January, 1897. 

Present: 

Mr. Justice Ghose and Mr. Justice Gordon. 


Aukhoy Chandra Ilati.Petitioner 

versus 

Calcutta Municipal Corporation.Opposite Party. 


Calcutta Municipal Consolidation Act {Bengal Act II of J888), sections 
835, 330—Date of taking out license. 

In a case where the owner of a cowshed delayed taking out a license under section 335 of 
the Calcutta Municipal Consolidation Act (Bengal Act II of 1888), until the end of the month 
of May ; 

field, that under the section as it stands there is nothing to compel a licensee to take 
out his license before 1st June in every year. 

THE petitioner in this case who was a goal a was charged before the Deputy 
Magistrate of Soaldah by the Conservancy Inspector of Ward No. 4 of the 
Calcutta Municipality with keeping cows on 2Uth and 21st May 1896 in an 
unlicensed cowshed, and that ho kept, his shed on those two days in a noxious 
state, and had thereby committed an offence under sections 336 and 337 of 
the Calcutta Consolidated Municipal Act. In defence the petitioner did not 
deny the second allegation of the prosecution, hut alleged that as regards the 
first allegation he had applied to the Municipality for a license in accordance 
with the provisions of the section. The Deputy Magistrate of Soaldah sen¬ 
tenced him to pay a line of Rs. 60 for committing an offence under section 335 
of the Calcutta Municipal Act. 

Halm Boidonath Unit and' llari Charon Snrknl for the Petitioner. - The 
prosecution was premature. The alleged offence under section 336 is said to 
have been committed on the 20th and 21st May 1896. Under section 335 of 
the Calcutta Municipal [361} Act the owner of a cowblud is allowed time until 
1st June in every year to take out his license. In this case the application 
for a license had already been made. This applies to all licenses and not merely 
to old licenses. 

Mr. Barron: (Bahu Xogendianaih Mi tter with him) for the Opposite Party.— 
No doubt paragraph 2 of section 335 allows an owner time up to the 1st June 
in every year to take out a license, hut this only applies to a renewal of 
a license and not to cases where an owner has only just started keeping cows 
for profit. If that were so, an owner of cow's might keep them in an unlicensed 
shed for the first five months of every year, and then abandon them without 
taking out a license. This wuis not the intention of the Legislature. Para¬ 
graph 1 of the section expressly prohibits any person from keeping any animal 
for profit, except in a place licensed by the Commissioners, that no place shall 
be licensed unless the conditions prescribed by the last paragraph of the section 
have been complied with, and that the penalty mentioned in section 336 is 
incurred whenever any animal is kept without a license. The license must be 
taken out before such animals are allowed to be kept. The petitioner has never 

* Criminal Rule No. 667 o» 1896, made against tho order of Babu Shamadhub Ray, 
Deputy Magistrate of Soaldah, dated 3rd of August 1896. 
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taken out a license before and cannot defend himself by contending that he did 
not do so until 1st June of that year. 

The judgment of the High Court (Ghose and Gordon, JJ.) was as 
follows:— 

The only question involved in this rule is what is the true construction 
of paragraphs 1 and 2 of section 335 of the Calcutta Municipal Consolidation 
Act, Bengal Act II of 1888. 

The petitioner has been convicted under sections 335 and 336 of the Act 
of keeping cows for profit in an unlicensed shed on the 20th and 21st May 
1896, and has been sentenced to pay a fine of Rs. 50 and Rs. 1-8 as costs. 

Section 335 runs as follows: — 

“ No person shall keep any animal for profit within Calcutta except in a 
place licensed bv the Commissioners. Such license shall he taken out yearly 
before the first day of June in every year. The word animal' in this section 
shall include an elephant, camel, horse, mule, donkey, horned beast, sheep, 
goat and pig. 

£362} “The Commissioners in meeting shall determine the places whore 
such animals may be kept, and tfio rules as to paving, drainage, water-supply, 
cubical space, light and other conditions, subject to which the license may be 
granted, and may impose an annual fee not exceeding Rs. 10 for such license, 
and no place shall be licensed until the conditions imposed have been 
complied with.” 

Jt was contended on behalf of the petitioner before the Deputy Magistrate 
who tried him, and it has also been contended before us, that the conviction 
is illegal, because by paragraph 2 of section 315 lie was allowed time up to the 
1st Juno 1896 to take out a license, and that therefore the prosecution for 
keeping an unlicensed shed in the mouth of May was premature. 

It has, however, been argued by the other side that paragraph 1 of the 
section expressly prohibits any person from keeping any animal for profit 
except in a place licensed by the Commissioners ; that no place shall be licensed 
unless the conditions prescribed by the last paragraph of the section have 
been complied with ; and that the penalty mentioned in section 336 is incurred 
whenever any animal is kept without a liceuse. That section runs thus:— 

“ Whoever, being the owner of any land, permits any animale to be kepi 
thereon in contravention of the provisions of tho last preceding section, shall 
be liable to a fine not exce -ding Rs. 100, and to a further fine not exceeding 
R 3 . 20, for each day during which the offence is continued after he has been 
convicted of such offence, and tho person keeping the animals shall also be 
liable to a similar fine,” and so on. 

The section says : “In contravention of the provisions of the last preceding 
section.” The question is whether by keeping animals without a license on the 
20th and 21st May, the petitioner contravened the provisions of section 335. 

No doubt, the law prescribes that no person shall keep any animal except 
in a place licensed by the Commissioners ; but what we have to see is whether 
it is intended that tho license must bo taken out hnfom such animal can be 
allowed to bo kept, and whether the penalty provided by section 336 is incurred 
whenever a party keeps an animal for profit without a license; or docs not 
[363} the law allow such license being taken out at any time before the first 
day of June in every year, and the penal tv is not incurred, unless the license is 
not obtained by the mid of the month of May. 

With a view, to enable us to arrive at a correct conclusion upon this 
question, we h>,ve examined several other sections relating to licenses for 
carriages and carts, profession, animals, slaughter house, market, and druggists' 

-« * 
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shop. We desire to refer particularly to section 368 (druggists’ shop), sections 94 
to 96 (carta), sections 87 to 90 (profession), sections 341 to 346 (slaughter 
bouses). 

It appears to us that, in cases where the Legislature thought that the 
penalty should be incurred imraediatly when the act is done without a license, 
they have unmistakeably expressed it in the Act ( eg ., section 311), but where 
they considered that persons might well be allowed to do acts subject to the 
license being taken out, and that some time might properly be given to them 
for obtaining such license, they have indicated their intention in difforent 
language and manner ( e. g., sections 368, 333 arid 336). 

The question no doubt is not free from difficulty, hut it seems to us, after 
the best consideration we have been ablo to give to it., that section 335 was 
not intended to hear the meaning which the prosecution would have us to 
accept, and that when the Legislature have thought it fit to accord to persona 
the liberty of taking out licenses before iho 1st of June in every year, the 
penalty provided by section 336 is not incurred, unless such license is nob 
obtained by the end of the month of May ; otherwise there would really be 
no object in inserting paragraph 2 in section 3*35. 

Upon these grounds we think that the conviction is wrong and that this 
rule should be made absolute. Tiie fine and costs, if realized, will be refunded. 

C. E, G. Rule made absolute. 


[364] OTIIGINAL CIVIL. 

The 16th February, 1897. 

Presknt : 

Mr Justick Salk. 

T. Barlow and others 
• versus 

Gobindram and another.' 1 

Trade-mark—Right of exclusive user — Infringement—Combination 
of numerals as a trade-mark. 

The question of the right to the exclusive user of a trade-mark or trade number is largely 
if not entirely, a question of fact, and the question whether it exists in any given case must 
depend upon whether the evideuco m Lint etse is sufli.uent to show such an association or 
connection between the mark or the nuinb'r and the firm which uses it as to indicate to the 
ordinary purchasers in the market that the goods are the goods of that particular firm. 

To show that a particular trado number has acquired a reputation in the market, and that 
purchasers buy the goods by that number and not from an examination of the nature or 
quality of the cloih, is not sufficient to establish the right of exclusive user of that number, 

* Original Civil Suit No. 410 of 189fi, 


247 




• *•**, \k t , , , : l' " ' 


•'"» f'f \ ' " , ’ ■-*■'• - • ’ , , , ‘ 

*a"4»socifttioa between the number end the firm’s name »s;to indicate 

"'‘Itt tbe tinders Wriding of the public chat the goods beating that number came from Hist 
..particular firm. 

The right of exclusive user of a name or a number as a trade-mark is not an absolute 
and unqualified right which would entitle the owner to prevent another person from using 
it under all circumstances. It is only whon the use of that name or number deceives or is 
reasonably likely to decoivo the public that it can be interfered with or prevented. There 
must be a reasonable probability of purchasers being deceived, it is not enough to show a 
mere possibility of deception. 


The plaintiffs, who are merchants and importers, carrying on business in 
Calcutta, have for many years imported black-beetled cloth, and are by far the 
largest importers in Calcutta of this particular variety of cloth. They alleged 
they were entitled to the exclusive use of the number 9000 as a mark for 
distinguishing the above variety of cloth and as indicating that the same was of a 
certain quality and of their importation. The mark on the cloth imported by the 
plaintiff's consisted of the following combination, tv’,:.,—a balloon ticket attached 
to the doth with the name of the plaintiff's printed on the ticket, and under 
it the number 9000 stamped *on the cloth; and that on tho cloth im- 
[365]ported by the defendants consisted of a butterfly ticket with the name of 
the importers in naqri character primed on it, and tho name of tho importing 
firm and tho number 9000 stamped on the doth. 

The only infringement complained of in this suit was tho unauthorized 
use of the number 9000 in respect of doth not imported by the plaintiffs. No 
reference was made in the plaint to any other mark or design used by them in 
combination with the number 9U00, and no suggestion was made that there 
was any imitation bv the defendants of tho general combination of marks 
used bv the plaintiffs to distinguish their goods. 

The plaintiffs based their claim ori uvo allegations: (l)that they used the 
number 9000 to denote that the cloth hearing tho number was of a certain 
quality and was of their importation ; and (:i! that the number had come to be 
recognized in the market as representing the quality and importation of 
the cloi h. 

The defendant's are dealers in doth who have been in the habit of purchas¬ 
ing blacb-heetleu cloth horn various firms in Calcutta, (and amongst them 
from Messrs. Home, Miller k Co ), and of selling the same by retail in the 
Calcutta market. In September 1895 the plaintiffs received information that 
the defendants Wc-ro selling the above doth in the market hearing tho number 
9000 imported by the firm of Home, Miller & Go. The defendants admitted 
this, hut denied that the plaintiffs had any right to the exclusive use of the 
number 9000 as a distinguishing mark for tfio goods imported by them, and 
they also denied that in selling and disposing of the goods marked in the 
manner aforesaid-they infringed any right to which the plaintiffs were entitled. 
This suit was brought for the purpose of restraining the defendants by an injunc¬ 
tion from selling or dealing with any black-beetled cloth other than that 
imported by the plaintiffs, which is stamjied or impressed or marked with the 
number 9000 or any colourable imitation of such number. 

Mr. Hill, Sir Griffith Evans, Mr. Hyde and Mr. Peacock for the Plaintiffs. 

Mr. Jackson,' Mr. T. A. A pear and Mr. Caspers z for the Defendants. 

[366] Sir Griffith Evans .—Plaintiffs claim the right of exclusive user of 
the number 9000. Numerals can be used as a trade-mark. See the defini¬ 
tion of trade description " in section 3 of the Merchandise Marks Act 1887 
(50 and 51 Viet., C. 2H). In Ralli v. Fleming (I. L R., 3 Cal., 417) it was held 
that a combination of numerals should be protected as a trade-mark. The 

f * 
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has gained a reputation in the 
portation, and they are entitled to 
restrain others from using that number as their trade-mark. Somerville v. 
Schembri (L. R,, 12 Ap. Oa., 453). The law laid down in the last ease was 
adopted by KbkewicH, -J. f in Humphries Go. v. The Taylor Drug Co. (59 
L. T„ 820). The adoption of the number 9000 by the defendants is likely to 
deceive the ordinary purchasers in the market, and therefore they are guilty of 
infringing the plaintiffs’ right of exclusive user. 

Mr. Jackson for the Defendants.—A mere numeral or combination of 
numerals standing alone cannot constitute a trade-mark ; see Sebastian on 
Trade Marks (3rd Ed.) p. 86. Section 64 of the Patents, Designs and Trade 
Marks Act, 1883 (46 and 47 Viet. C. 57), and section 3 o f the Merchandise 
Marks Act, 1887 (50 and 51 Viet. 0. 28). There is no evidence that the 
number 9000 indicated that the goods marked with it were imported by the 
plaintiffs, nor have they been able to show that the use of the number by the 
defendants was likely to deceive the public in the market. It has not boon 
proved that the usor was calculated to deceive, or that there was actual 
intention to deceive. Johnston v. Ewing (L. R., 7 Ap. Ca., 219), Singer 
Manufacturing Co. v. Loot/ (L. R., 8 Ap. Ca., 15), Leather Cloth Co. v. 
American, Leather Cloth Co. (11 II. C. C., 523), liobnison v. Finlay (L. R., 9 
Ch. D„ 487). 

Sale, J. —The plaintiffs in this suit claim to be entitled to the exclusive 
use of the number 9000 as a mark for distinguishing certain cloth known in 
the Calcutta market as black-beetled cloth which is imported by them 
into Calcutta, and they seek to restrain the defendants by the injunction 
of this Court from selling or dealing with any hlaek-beetled cloth other 
than that imported bv the plaintiffs, which is stamped or impressed or marked 
[367] with the number 9000, or any colourable imitation of such number. 
The defendants admit that they pm-chased and obtained delivery of, from 
Messrs. Hoare, Miller it Co., a consignment of live cases of black-beetled 
cloth marked with a certain design, a part of which design was the number 
9000,' and that they have since sold and disposed of the said goods in the 
Calcutta market. They, however, dony that the plaintiffs have a right to the 
exclusive use of the number 9000 as a distinguishing mark for the goods import¬ 
ed by them, and they also deny that in selling and disposing of the goods 
marked in the manner aforesaid they infringed any right to which the plaintiffs 
are entitled. The plaintiffs are merchants and imporbe-s carrying on business 
in Calcutta, and the defendants are cloth dealers who have been in the habit 
for some years of purchasing black-beetled cloth which is known in the Indian 
market as kala kapra from various firms in Calcutta (and among them from 
Messrs. Hoare, Miller & Co.), and of selling the cloth so obtained by them by 
retail in the Calcutta Market. 

The plaintiffs have for many years imported black-beetled cloth into the 
country, and are by far the largest importers in Calcutta of this particular 
variety of cloth which is principally used to cover umbrellas. Formerly 
umbrellas were commonly imported into this country in tho finished state. 
It is now very generally the practice to manufacture them locally, with the 
result that the demand for the cloth required in the manufacture has largely 
increased. 

The plaintiffs adopted the practice generally followed in the piece-goods 
trade of distinguishing black-beetled cloth imported by them by various marks 
and designs, sometimes used in combination with numbers and sometimes 
without numbers. It does not appear that the plaintiffs have for the purpose 


plaintiffs’ the number 9000 

market as regards quality and origin of imj 


13 cae..—32 


249 



BARLOW &0. V. 


IhM, 24 C*l. 368 

of distinguishing blaok-beetled cloth impoited bj them evw used numbers 
alone and independently of some obiect design Mi Sutcliffe, who is to 
assistant in the plaintiffs him, and who '-nice he aimed in this country m 
Decemboi 1991 has been in chaige of the piete goods depaitment, states m his 
evidentf tbit flu pi untiffs use some sixty diffeient nuinbeis foi distinguish¬ 
ing bl ick bet tied cloth linpoited by them that all those nuuiheib an? used 
[368] in ton binition with some with distmitno object design and th t besides 
these nuinb( is some times ohiut designs no used to distinguish this cloth with 
out un nuniliu it ill k tonsidti iblt poition of the business in bl lek 
beetle dr 1 til done In the plun ills toi sists m imp( itm*, doth upon the oidtis 
oi indents of nitiu dt lie is oi s|u pi otptis, who i„ain s (11 the nil Jos to 
puiehisns in tin m ul it who fuquouth ait the u'tun ito consumeis that is 
to si\ ptoplt who m unitit/iuii umbiilJis ei ut m some w i> engaged in 
th it liik suuitimi tin jmiilnsLis ue i p ce until doiltisoi then igents 
It is not I itlic lion the iMtienti tin pi untiffs pi utice in then business 
to di tm„uish i j uteulai qiuliU ri ilcsii ption oi ilctb ilwa^s h\ the same 
object design oi umlm iti n oi ol pet (lesion mil numbii Dificunt numbois 
and elitJeurt objf 1 1 distils m fuqiuntH used to di tinguish impoitations 
of cloth wh ih m d ntitilh tin s uuo m <pi ildy kind md mt isuit mi nt For 
iM*njlt whin the jlimtitts in mpoitin„ the sum qmlit\ of cloth foi 
ditteunt dtilns Ptl ouji the tilth si m polled max bt the sum in iveiy 
ltsj U it is tlu ]1 untiffs lulojto s( imp i i ni tsstlit diffuont consignments 
wd’i dilfm nt numhti" ind trn turns w ith ditloient objtil designs In tins 
w i\ tin use of iputnulu l mill u is «c nfined to tin linpoit itit n m idi iot l 
putiiu il etc ilil It is t\)luncd that this pi letue is idopttd to peunt 
dealtis win mpoit cloth tlnough lie pluntifls fiom competing with and 
uiuki tllin„ t iih othei in lho maikct 

11 i pi untitis ton n tilted to list the number 9000 which is the subject 
mittu ci the pi i sc ut silt >s i di-.tin h uislm g ui uk toi doth imputed In thun 
m Noicmbti 1^91 j ml the eniimist met inilu which this nimhii came to 
be so u»cd mi is f Ihws \iuon st the i itni ilt ilois foi whom the 
pi untilts n ne nnj oite 1 bl ick lit tlul cloth is i m m n uneil Ciunput I)ass who 
c m ics on bus t s n i clot h sc lit i it Mcnohui Dims a Katm in lluu i Ba/aai 
ui ck a the n ui i cf ''ook mb Siet u iru In Jul\ 1991 (iunput Dass in his turn 
of 9 ol dtb Sfitinni inquired the pluntirfs to supply him with bftoen 
cises i< blitk h rtled cloth ol flu sune qu ility and descuption as tie 
cloth unp i id 1 1 tlnn lenm,, the numhu 901 j As i mattoi of tact 
tlu cloth hi mm, tin-, m nn ei w is impoittd at the nisfc nice of [369] an othei 
di ilu, md utiiduij Soi kilt 1 j Seetai un was mfoimcd tint the tilth could 
not 1 1 pi 1 td t) him bening the numhu *foi j hut that lie might hayo the 
sime doth nuiki 1 with the numhu 9000 To this Sookdch Si etui am agieed, 
and the usu il i onti ict w is onti rt a into, and m due couise the doth impressed 
with the numhu 90(10 mil heating what is known as tho lulloon ticket, 
imul and was ddmrcd In the plau.titfs toSookdtb Seetaiarn 

It appeus th i* cloth of the Minn qu ilitj and descuption is also imported 
In tlu j]untiffs distinguishid I \ tho balloon tuktt only and without any 
numhu md tint it is ilso nnj oitud tnd ddneied to different dealers undei ' 
the numbi i-. 9jl0 (Old nnd 902 j in comhuuticn with ceitain tickets healing 
olj it ms ns Mi Side) fit is nnibletosay whttlui the balloon ticket is 
"ii ol ii is* Pu d is tiilarn that the hallorn ticket is used b\ the plaintiffs 
in u 1 i nti i nub liner diffrunt numl eis 9000, 9300 and 815 to distinguish 
hlh < i u »tii s i f hlii k lui tied cloth 

li 1 nr nth d St j tuuhu 199") the plaintiffs rotened information from the 

broke ui on! In them that the defendants were belling black-beetled 
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cloth' in the market, hearing the number 9000 imported by the firm of 
Hoare, Miller & Co., and subsequently a piece of cloth was produced to the 
plaintiffs, which it was represented had been purchased at the defendants’ 
shop by one Rarnbux who was employed for the purpose by Gunput Dass. 
The piece of doth so produced to the plaintiffs bore not only the number 9000, 
though differing in colour and appearance from the number as stamped on 
the plaintiffs’ doth, but it also bore the plaintiffs’ balloon ticket. Now, if the 
evidence in this case sufficiently established the iact that the defendants 
were selling black-beetled cloth stamped with the plaintiff’ balloon ticket 
which bears on the face of it the design of a balloon and also the plaintiffs’ 
name inscribed thereon, it would be strong to show that the defendants were 
endeavouring to pass off goods imported by Hoare, Miller ifcCo., as goods import¬ 
ed by the plaintiff. What the evidence is on this point, and what it proves, I 
shall have to consider presently. Meanwhile, inasmuch as fcho cloth which 
was being sold by the defendants undoubtedly bore the number 9000, and 
was undoubtedly imported by Messrs. Hoare, Miller [370] it Co., correspondence 
ensued on the subject of the use of the number 9000 by the latter firm, which 
resulted in Messrs. Hoare, Miller it Co , on being satisfied that the plaintiffs’ 
user of tho number 9000 was prior in time, giving an assurance to the plain¬ 
tiffs that they would discontinue the use of the number without however 
admitting the plaintiffs’ claim Lo the exclusive right of using that number. 

On the 31st October 1895 tho plaintiffs through their solicitors wrote to 
the defendants requiring them to desist from selling or otherwise dealing with 
black-beetled cloth bearing the number 9000, imported through firms othor 
than themselves. No reply to this letter was received, and on tho 29th 
of May 1896 the present suit was instituted. 

It is to ho observed that the only infringement complained of in this suit 
is the unauthorised use of the number 9000 in respect of doth not imported 
by the plaintiffs. No reference is made in the plaint to an v other mark or design 
used by them in combination witli the numbov 9000, and no suggestion is made 
in tho plaint that there has boon any imitation by the defendants of the general 
combination of marks used by the plaintiffs to distinguish their goods. 

It is necessary at the outset to see what tho allegations in the plaint are 
on which the plaintiffs base their claim to tho exclusive use of the number 
9000 on blaclc-beobled cloth imported by them. 

These allegations are in substance two in numbs.r. The first is that the 
plaintiffs used tho number to denote that tho cloth which here the number was 
of a certain quality, and that it was imported by them. This allegation shows 
the purpose and object the plaintiffs had in view in using this number. 

The second proposition is that at the time of the infringement complained 
of, the number was recognized in the Calcutta market and by the dealers in 
different parts of India as representing that the cloth on which it was im¬ 
pressed had a particular reputation as to quality, and was imported by the 
plaintiffs. 

In other words, what tho plaintiffs say in tho plaint is that the number 
was used by them to denote both tho quality and the origin or importation of 
the cloth, and they go on to say that the [371] number is recognized in the 
market as representing the quality and importation oi the cloth. 

It is clear from the cases which have been referred to that both these 
propositions must be established as the foundation of the right of exclusive user. 

In the Singer Manufacturing Company v. Loog (L. R., 8 Ap. Cal., 15) Lord 
WATSON at page 38 of the report says: “I think it is established by tho evidence 





wrnimm^ y\ ■ 

“Singe* ” .Mused by the appellant-company sw ©4*fws^we®- 
T sop in business Isaac Merritt Singer has long been and still is generally under* 
■' stood to denote sewing machines of their manufacture/’ and again : It is 
clearly proved that a customer desiring to purchase a Singer Sewing Machine 
invariably understood that be was buying and expected to get, not merely a 
machine made by Mr. Singer or the company, but a machine of the same shape 
and character with one or othor of the classes which he or they were known 
to be making at the time.” 

The learned Judge then proceeds: “The legal consequence of these facts 
is that the appellant company have a right, an exclusive right, to use the name 
’Singer’as denoting sewing machines of their manufacture.’’ In the sentences 
which follow the learned Judge points out. what is necessary to constitute an 
infringement of this right of exclusive user. He says: No one has a right 
to uso the word for the purpose of passing off his goods as theirs, or even when 
he is innocent of that purpose to use it in any way calculated to deceive or aid 
in deceiving the public. None of the numerous authorities cited at the bar by 
the appellants' Counsel carry t]ie exclusive right of a trader to a particular 
name beyond that limit. There is no authority, and in my opinion no principle 
forgiving the trader any higher right. If he cannot allege and prove that the 
public are deceived or that there is reasonable probability of deception ho has 
no right to interfere with the use of the name hy others.” 


And so again in Snmerville\. Schr.mhn (L. K., 12 Ap. Ca., 453), the same 
learned Judge in delivering the judgment of the Privy Council made use of the 
following observations at page 457 of the report: — 

“ In the first of these cases the interest which a merchant or [372] 
manufacturer has in the trade-mark which he uses was thus defined by Lord 
ChanWORTH : ‘ The right which a manufacturer has in his trade-mark is the 
exclusive right, to use it for the purpose of indicating where, or by whom, or 
at what manufactory the article to which it is affixed was manufactured.’ As 
soon, therefore, as a trade-mark has been so employed in the market as to 
indicate to purchasers that the goods to which it is attached are the manufac¬ 
ture of a particular tirm, it becomes, to that extent, the exclusive property of 
the firm ; and no one else has a right to copy it, or even to appropriate any 
part of it, if by such appropriation unwary purchasers may be induced to believe 
that they are getting goods which were made by the lirrn to whom the trade¬ 
marks belong.” 


And,again, in Johnston v. Chr Excinu (L.R., 7 Ap. Ca., 219) Lord SELHORNE 
in dealing with the question of the right of the respondent to the exclusive 
user of the Inu Elephant mark, after stating 6he effect of the evidence says at 
page 221 of the report: "Hence it happened that many of the customers 
who desired to purchase the plaintiffs’ yarn in Bombay and the markets supplied 
from thence, were in the habit of knowing it as, and calling it, ‘ bhe hath 
which in the Gmserati language means ‘two elephants ’; sometimes prefixing 
the word ‘ Graham’s ' and sometimes ‘ Sooneri,* which means ‘ golden.’ It is 
in my opinion clear upon the evidence that these words ’ bhe halhi‘ so used 
(whether alone or not) had reference to the device upon the plaintiffs’ ticket, 
that they were used to describe the plaintiffs’ goods, and those only, and that 
any eustomei. or native dealer in Bombay or the districts thence supplied, when 
he asked for ‘ bhe haiki ’ yarn, would be asking for the yarn exported- by the 
plaintiffs and hearing their trade-mark.” 

The learned Judge then adds ; " The plaintiffs* title to their own trade- 
mark being clearly made out, the only question is whether the defendants 
have infringed it: The question then of the right to the exclusive user 
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ofktradenatne,or trade number is largely, if not entirely, a qusstion of 
fact, anil, the question whether it exists in any given ease must depend 
upon whether the evidence in that case is sufficient to show such a 
connection or association between the [373] name or the number and the 
firm which uses it as to indicate to the ordinary purchasers in the market into 
whose hands the goods marked with the name or number may come that the' 
goods are the goods of that particular firm. 

It is necessary, therefore, to turn to the evidence in this case to see 
whether such an association of the number 9000 with black-beetlcd cloth 
imported by the plaintiffs’ firm has been made out so as to show that this 
number appearing on that cloth is in effect, a representation to the ordinary 
purchaser that the cloth bearing that number belongs to or has been imported 
by the plaintiffs. 

The evidence which has been given in respect of the right of exclusive 
user of the number 9000 claimed by the plaintiffs falls under two heads : 
First, there is the direct evidence bearing on the user of the number 9000 by 
the plaintiffs and the reputation it bears in the market as applied to black-beetlcd 
cloth, and next there is a very largo body of evidence dealing with the practice as 
to the use of numbers and their signification in the piece-goods trade generally, 
and to the moaning and use of a variety of numbers used in that trade. All 
this body of evidence last mentioned seems to me to have hut a very remote 
bearing on the points at issue in the case. IJbth sides, I regret to say, have 
insisted upon appealing to the practices and usages prevailing in the piece-goods 
trade generally, and the result has been that a great many side-issues and 
remote questions have been discussed and evidence given thereon, which has led 
to an unnecessarily protracted hearing. Indeed, much of the evidence which 
has been adduced in this case only serves to show and to emphasize the fact 
that no general rule as to the right of exclusive use of numbers can ho esta¬ 
blished from particular instances applicable to all the various numbers used in 
the piece-goods trade F.ach case must depend upon its own particular facts, 
and it is impossible for iho Court to form or to ei-pross any opinion as to rights 
of persons who are not parties to thw suit, as regards particular numbers, when 
the facts and circumstances relative to the use of thoso numbers are not fully 
before the Court. 

I propose therefore only dealing with the evidence solar as it hears directly 
on the use of the number 9000 and its reputation and meaning in the 
market in connection with the black-beetlcd [374] cloth, i turn first to the 
ovidonce of Mr. Suteliffo ami thg broker Pro I ad h Roy. Both theso witnesses 
say that between the months of November 1891 and September 1890 there 
was in their opinion a rapid sale of the plaintiffs number 9000 black-beetled 
cloth in the market, and that an active demand for this particular cloth rose. 
They say that the purchasers of black-beetled cloth purchase usually by the 
number affixed to the cloth, and not from an examination of the quality of the 
cloth, and that the number 9000 quickly acquired a reputation in the market. 
Mr. Sutcliffe says that by Hoptomber 1895, which is the date of the alleged 
infringement by the defendants, the number had acquired in his opinion a good 
reputation. 

But to show that a particular number has acquired a reputation in the 
market, and that purchasers buy the cloth by the number and not from an 
examination of the nature or quality of the cloth, is not sufficient to establish 
the right of exclusive user of that number, as Markby, J., has pointed out in 
his judgment in the oaso of Hath v. j Fleming (I. L, R., 3 Cal., 417), see p. 433 of 
the report. It is consistent with this evidence that the reputation which the 
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number acquired was a reputation for quality only. It does not necessarily 
follow that the purchasing public showed a preference for the goods because 
the plaintiffs imported them, or that the number as understood by the public 
represented that the goods were in fact imported by the plaintifls. 


In cross-examination Mr. Sutcliffe was pressed as to the relative import¬ 
ance of the ticket bearing an object design and the number as used by the 
plaintiffs on their black-beetled cloth, and Mr. Sutcliffe in answer to a question 
said : “ If the ticket were taken off I think a buyer would know our cloth from 
the number.” I am sure that Mr. Sutcliffe was speaking particularly of the 
number 9000 when lie gave this answer, but even if ho did, it does not appear 
that Mr. Sutcliffe bad any grounds for forming this opinion beyond that there 
seemed to him a demand for his firm's goods bearing that number. 

So also the witness Proladh Boy says: “ The number 9000 is well-known in 
the Bazar. 


[375] “ (J. What does the number indicate ? 

“ .1. It indicates that the cloth is Barline's." 

This again is the expression of an opinion only, and its value must depend 
upon the grounds on which it is based. 


It does not appear that this witness had any hotter basis for his opinion 
than Mr. Sutcliffe. Moreover, the witness goes on to say that the other num¬ 
bers used bv the plaintiff's for precisely the same kind of cloth, i.c., the num¬ 
bers 9015, 9010, 9025 and 9001, acquired but little or no reputation, yet the 
cloth was the same in each case and the importers were the saino. It seems, 
therefore, reasonable to infer that any reputation the number 9000 acquired 
must have been independent of any association between the number and the 
plaintiffs as the importers in the minus of the purchasers. I do not think that 
any of the other witnesses who have been called say that purchasers or general 
dealers in the market understood from the number 9000 that the cloth on 
which that number appeared was the plaintiffs'. 

The otln-r witnesses are witnesses who are unconnected with the plaintiffs' 
firm, and an examination of their evidence shows that none of them are 
prepared to say that purchasers or general dealers in the market under¬ 
stood, from tiie number 9000 and from that number alone, that the cloth was 
the plaintiffs’. J shall refer to the evidence of those witnesses shortly. 1 take 
the evidence first of Guopul l)ass. This is the person to whom the plaintiffs 
exclusively delivered the cloth hearing the number 9000 up io the time at least 
of the alleged infringement. Gunput Dass says: “9000 cloth became known 
in the market. Two or three months after it same out I began selling it. All 
departs began asking for this nurrmer.'’ 

This evidence sc far only tends to show that this cloth was asked for and 
sold by him by the number, but then he adds: “ Purchasers look to tho 
quality of the cloth and also to the number,” and that statement goes to show 
that purchasers rely on thoir own judgment as to the quality of the cloth, 
besides looking to tho number imposed upon it. 

The next witness I refer to is Rain Dutt. This witness is a broker. He 
says he gets orders for kala kapra 9000. “ It has a good reputation,” and then he 
adds : “ If •■•ome one asks me for 9000 [370] cloth 1 would go to Book Deb 

Beetaram and 3eebun Ram who take such cloth from Barlow & Co.” 

Nowhere does he say that the general reputation of the number 9000 in 
the market informs the purchaser that the cloth is the plaintiffs'. 

The witness adds that on some cloth the name of the firm is written, and 
on otihoiS there, is the ticket showing who the importers are. These facts, it 
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is obvious, are facts which would inform the purchaser who the importer was, 
apart altogether from the number used on the cloth. 

The next witness Sabha Chand said he purchased a consignment of 9000 
cloth direct from the broker Praladh Roy, and that he went to Praladh Roy 
in consequence of something said to him by some beparis. He again does not 
profess to say that purchasers generally understood from the number 9000 
alone that the black-beetled cloth belongs to or is imported by the plaintiffs. 
Moreover, in answer to the Court he said that in purchasing cloth they look 
to the marks and also use their own judgment in selecting the cloth. That also 
is evidence which tends rather to show that the purchasers use their own 
judgment in selecting cloth, and certainly do not necessarily buy cloth marked 
with 9000 merely on the faith or belief that it is the plaintiffs’. Horalal 
Chowdhry, another broker, says that a bepart in purchasing cloth looks at the 
sample and gives his orders according to the opinion ho forms of the quality 
of the cloth from the samples. He savs he came to know of the cloth 9000 
in September or October 1890, and bo adds: ‘‘Harlow’s 9000 has a good 
reputation in the market.” 

Towards the close of his eximiriation he ‘-ays, “the best known kala 
kapra in the market is Harlow's 9000,” and I take him to mean that, this 
particular variety of cloth is most in demand in the market, hut he does not 
say that this is so because it is known as the plaintiffs' cloth, or that the 
number 9000 gives the purchasers that information or that purchasers buy 
under that belief. Moreover, in cross-examination, lie seems as regards one 
point to support what the defendant Tikunchand has said. Ho says he does 
not consider that when offering a number of marks to a purchaser that the 
particular mark chosen [377] is of much importance. Ho says it does not make 
much difference to him which mark is chosen, and that even if the cloth comes 
out without any number at all it would not nocessarily make any difference. 

The witness Fakir Chand I)ey represents an important class of witnesses, 
namely, those who are the actual consumers of this cloth. lie says ho does an 
umbrella business, and buys /. a hi kapra to cover umbrellas with. He says lie 
knows Harlow’s kala kapra 9000, and all he knows is that Harlow's number 
9000 is a superior quality of doth. He adds that he does not know much 
about its reputation. Ho says bo never bought number 9000, but only number 
9015. The evidence of this witness and of others who follow him rather tends 
to show that there is in fact no reputation in the markjt as to number 9000 
kala ka/irahqing the plaintiffs’ cloth, because it is difficult to believe that if any 
such general reputation existed as to the ownership or importation they would 
not have known of it. • 

Srinibash Geenka is a broker, and his evidence merely goes to show that 
when people want Barlow’s cloth they ask for Barlow’s cloth. His evidence 
does not tend to show that there is any such reputation in t.ho market, 
which of itself supplies the information that the number 9000 bolongs to 
Barlow A Co. He was not cross-examined. 

Ram Kvisto Dcy is a dealer in umbrellas. lie says be knows kala kapra 
9000, and that bo knows it is imported by Harlow. lie says he gets it because 
it was selling largely in the market, and that it was of good quality. 

In cross-examination it appears that his knowledge of this number 9000 
being Barlow’s was not derivod from any reputation in the market but from 
information supplied by the broker direct. Punchanun Dutt, another umbrella. 
dealer, speaks of the number 9000 being a well-known number in the market. 

This is the dealer who obtained a direct consignment of twenty-five cases 
of the number 9000 cloth from Barlow about or shortly before the institution of 
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O'- Importance ’ titan the statements of the witnesses I h*Vfc referred'^' 
Me says,* “ When I go to purchase cloth I ask for number 9000. I make no 
1378] mention of the balloon ticket.’’ If what ho meant was that on going to 
a general dealer in the market and on asking for number 9000 he obtained the 
plaintiffs’ goods that would be some evidence to show that there was a general 
understanding in the market that the number 9000 was the plaintiffs’, but it 
turns out that he is only referring to a purchase made by him direct from 
Barlow and Company, and his ovidenee also shows that when he purchased in 
the open market he used, not the number only, but the name of the importer. 
He says he has only purchased in the Bazar once, and that was Messrs. Mitchell, 
Bardsley & Co.’s cloth, and on asking for it lie asked for Mitchell, 
Bardslev & Co.‘s cloth numbered so and so. 

These are all the witnesses who speak to the repet ition of number 9000 on 
black-beetled cloth in the market. 


This evidence in my opinion fails to establish that there was any such 
association betweoti the number 9000 and the plaintiffs’ name as to indicate 
in the understanding of the public that black-beetled cloth bearing the number 
came from their firm. If so, then there is no right of exclusive user on the 
part of the plaintiffs as regards t he number 9000, and this suit must fail on that 
ground. But it is desirable perhaps that l should oxpress my opinion on the 
evidence hearing on the question of infringement, assuming for this purpose 
that the plaintiffs have the right of exclusive use which they claim. 1 do not 
wish to ho understood as saying that a numhor and a name stand necessarily 
in the same position so far as the question of both boing properly the subject- 
matter of a right of exclusive user is concerned. It. has been said that the 
case of Haiti v. Fleming already referred to affords an instance where the right 
of exclusive user of a number has been recognised. But when this ease is 
examined l do not think if can bo regarded as an authority for the recognition 
of any such right. 

The facts in that case showed that thero had been an imitation of the 
general combination of marks used by the plaintiffs, and the learned Chief 
Justice appears to have based his opinion very largely on this circumstance. 
Markby, J., on the other hand, thought the only infringement the plaintiffs 
were entitled to complain of was the use by the defendants of the number 
2008, and as regards this number he hold that the plaintiffs had failed 
[379] to establish their claim to the right, of exclusive user, and the injunction 
whioh was issued ( in accordance with the opinion of Garth, C.J., was to the 
following effect: Order, that the defendants be restrained from selling any 
cloth impressed with the combination of marks described in exhibit D annexed 
to the affidavit of -Alexander Westerhout, or any other combination resembling 
that used by the plaintiffs, and especially from using the number 2008 in any 
such combination.” 

The right of exclusive user of a name, as has been pointed out in the case 
of Singer v. Loog, is not an absolute and unqualified right which would entitle 
the owner to prevent another person from using it under all circumstances. 
It is only when the use of the name deceives or is reasonably likely to deceive 
the public that it can be interfered with or prevented. The same limitation 
must apply to the right of exclusive user of a number. 

The use therefore of the number 9000 on cloth sold by the defendants can 
only he an infriugamont of the plaintiffs' right, if it can be shown that such 
use was intended to deceive the ordinary or unwary purchaser into the 
belief tha*. the goods were imported by the plaintiffs or that such use would 
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' render ^treasonably probable that the purchaser would be so deceived. It 

, is' said that there is evidence to show an actual intention to deceive on the 
part of the defendants. 

As regards the alleged purchase of a piece of cloth from the defendants’ 
shop bearing tbo plaintiffs’ balloon ticket the evidence is of a very weak and 
unsatisfactory character, it is not denied that Ranibux did purchase a piece 
of kala kapra from the shop of the defendants. The defendant Tikumchand 
has produced his books, and I think the evidence satisfactorily shows that 
the piece which was sold and delivered to the witness Rambux boro the 
usual combination of mailrs appearing on all the cloth obtained by the 
defendants from Messrs. Home, Miller & Co., and that the ticket on (ho 
cloth in this particular piece was not a balloon ticket, but Messrs. Hoare, 
Miller’s butterfly or L’rojapvUy ticket. The manner in which the witnesses 
Gunput Dass and Riunbux gave their evidence left little doubt in my mind 
that one or other of them caused the balloon ticket to lie surreptitiously 
substituted for the butterfly ticket which they found on the cloth, and that it 
[380] was falsely represented to the plaintiff's that the cloth healing the 
balloon ticket had been purchased from the shop of the defendants. 1 need hardly 
say, however, that I have no doubt that the plaintiff's honestly believed this 
representation and wore deceived theieby. It appears that the defendants’ 
shop and the shop of Gunput Dass are in the same building, and within a few 
feet of each other. It is contended that the adoption by the defendants of the 
number 9000, as the number to he stamped on the goods obtained by them 
from Messrs. Hoare, Miller it Go., was not accidental, and reliance is placed 
on the fact that the defendant Tikumclniud in his cross-examination has stated 
that he considers the number to he of no importance. Jt is said that tin's 
statement is inconsistent with the fact that, he is vigorously contesting the 
plaintiffs’ claim to the exclusive use of the number, and inconsistent with the 
attempt, that he made in Ootoher or November 1895 to obtain a consignment 
of kala kapra from Messrs. Ullni in Ilirschhorn marked with the number 9000. 

I think 1 should lie umluly Straining this evidence against the defendants 
if I were to infer from it that the defendants were actuated hv a desire to 
pass off the goods which they have obtained from Messrs. Hoare, Miller A Co., 
as goods imported b\ the plaintiffs. It may very well be that the number 
9000 had obtained a certain reputation for quality in the market, anti that the 
defendants thought that Gunput Dass, a rival trader, w#? doing a good business 
with his number 9000 cloth, and that the defendants desired to represent 
in the market that their cloth was in every respect tho same in quality as the 
cloth sold by their neighbour. It this was the representation that the defen¬ 
dants desired to make by the use of the number 9000, and I do not think the 
evidence warrants that it was more than this, it was a representation which 
the defendants had a perfect right to make. 

The cloth sold by the defendants bearing the number 9000 was imported 
by Messrs. Hoare, Miller <fc Co., under a contract entered into between that 
firm and the defendants, dated tho 19th April 1894. Under this contract tho 
defendants agreed to take five cases of cloth stamped with the number 7000, 
which was the number provided by a previous indent referred to in the contract 
as indent No. 244. 

[ 881 ] The broker explained that the cloth previously stamped with the 
number 7000 was 45 inches in width, and that as the cloth by the new con¬ 
tract was required to be 48 inches, it was desirable that a new number should 
be ohosen. Accordingly he suggested number 9000, and thereupon the defen¬ 
dants added the nagri writing to the contract to the effect that they would 
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«’ Ijfice fche ohrtli stomped with the number 9000 or any other number. The five 
halms arrived in September 1896 and they were all sold off b\ the defendants 
between the end of that month and the earlv part of November 1895 On 
comparing a piece of the plaintiffs’ numbet 9000 cloth with a piece of the 
defendants’ cloth beanng that number the obseiver cannot fail to be at once 
stiuck by the total dibsmulant-y of the geneial combination of maihs appeal* 
mg on the lespeetne pieces Each piece bears i very distinctive object ticket 
The plaintiffs ib a balloon ticket rectangulai in sli ipe On the defendants’ cloth 
is a butterfly ticket which is tuangulai in shipo The maiks sre airanged 
diffeiently and even the number 9000 on the plaintiffs doth is veiv imhke in 
colouring and appeal mce fiom the 9000 which is impressed on the defendants 
cloth The plaintiffs numbei is in veiy blight colouring and attiacts the eve 
at once what as the numbei on the difendants cloth is dull and/amt in 
colounng wd does not i°adil\ ittiact attention 

I im nine th it a compaiiban of diffeient combinations of inaiks bide 
by side is not conclusive on the question of liilungcment But I take it that 
thegenei il dissimil mtv of tlic l iarkb is not i matter which cau be disregarded 
"When nnmbeis ire used in conjunction with stuking object designs it is 
difficult to behove tint golds uc dcilt witli In the numbei alone without 
an\ retoienee to the object design The evidence ib that the balloon mark is 
well known in connection with the black be oiled cloth and tiking all the facts 
together 1 c inn )t bring imself To think th it the use of the numbei 9000 by 
tho defend into undei the cucumstances aud m coi junction with the othei marks 
pioved in this cisc is cilculafcel to deceivo puicbvsois into the belief that the 
cloth so btamiod md sold bv the defendants is cloth nnpoitod bv the plaintiffs 
To constitute an infringement it is not enough to show a meie possibility of 
deception [382 J Thcte n u->t lit a teasonable probability of puichaseib being 

decoiveel Thue is not in this else m my cpimonsuch a reasonable pi obabihty 
of deception theietoie theie is no infringement of any light to which the 
plaintiffs mav he entitled The lesult is iho suit must be dismissed with 
cost" on scale No 2 

Attorneys for the Plimtiffs Messis rfatktns <1 (e 
Utomey for tbo Dt fondants Mr ( hit k 
SCB 


NOTES 

[Src 'ytb/i'itinn i IradeVnh {1 111) \ I dn pp 7S uid94 see also (1900)25 Bom 
4« (1904) 15 A1 L J 15 (1)12) 16 1C 116] 


258 
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[tlOel 883] 

APPELLATE CIVIL 

The 2nd February 1897 
Pheslm 

Mr Justice Bevlrlli and Mr Jusikj Amj i it in 

Latifunneb&a DeiendanL 

vet 9HS 

Dhan Kunwai and otheis Pluntitk 

Limitation Act (XV of 1877), Schtdult If, lit 1 id- Smt for incur i/ lent 
on mortqnje —f ati'vt of Aiii m —Bond, LonsU uition of 

In a mortgage b >nd dited 11th Jum -<b70 it \v is tipulitcd tint them m.> td\ nued 
should he repaid m the month of J< \th 129J I ush* b ng i pi nod of six n irs 1 he list 
dv> of Joyth 1289 lUbwind to tho 1st Jum 1882 md th pi nod of iv>oirs fiom thi dati 
of the bond ended on tin 11th Jum 1882 In i suit hi night upm thi bond in the 
12th June 1801 

Held (4M1 fc.B Aid 1 nubitantt) that the nn nix sued foi bu uni due ui thi 11th Imie 
1883, and the suit w is in tun 

liunqo Bujaji \ Bibn/i (I L R b Bim s^) limns B nut v Mth mi t htij i (1 L R 
0 Cal 210) iud Onantomm mdi Ptndamitv lnhntt/anth 1 illxi (II R 17 Mid 61) 
liferred to by B&v * Rl i< v J 

THIS was A suit to leeovu JRs 213')2 pimcipil md mleiost due upon a 
moitgago bond, dated tho Sfclj \sa,] 128) Tush (J 1th June L87f>) The 
potlions of the bond to which it feienco is nieessm loi tht purposes ol this 
leport ate as follows — 

‘ Tbi eitm un ante vired hi tin tin j. eshqi It ist md the binds nunti nil ib>\i In 
been found b\ i iliul ilion ti un mnt t ( sKs 10 )00d u tc th tut id nt 1s tin dnl ii mt 
md ifcprtsmt I lmi taken for my nrcissaiv txpin f»ll sum if ( Ks 1 >00 fi m 
the said ti cadm s through Slid Sh ih Alt H un nn LtisLuul md anmrhkt t mdlinc 
executed [888] i lonsolidilid bond in lispi t f th h tincr indji suit dtlts 1 1 the \ line of 
toSRb 12 000 (half of which is L sR C> 000) b t un g intenst it thi i m if 8 uims p< r 
ciut per mensem stipulitm*, 1 1 ripn thi sum. in the m nth of Jutli 1259 lusli bung a 
permd of mx years m fnour of Muus^nut Dhin hums ir wifi if bhik m Sihu md Khedu 
Bahu aforesaid * * * * 

" Ido hert oy decluo md gm in writing th it I thi dulirmt md nn hi ns shill jn\ to 
the aforeeaid mahnjnn the mterist of tin sum of Rs 12 000 mmtn nid il n imounting 
toRs 720 for 12 months \ ear by you ui tbc in uthof7ivthuplothiendofli.it hirthia 
I the declarant and nn heirs have not noi sb ill h ivo m\ objection \\h itmr I shill ltpiy 
tho aforesaid amount of principal of the lorn to thi iforisud innhajnm within the picscnbed 
time without am objection ’ 

The month of Je\th 1289 Fusli, tnded on the 1st June 1882, but the period 
of six yeais mentioned in the above txtiact ended on Hie 14th June 1882. 
The piesent suit was brought on the 12th June lb94 The detendant’s 
plea of limitation, bused on the date inbt given, «ai ovenuled by tho 
lower Court _ _ 

•Appeal from Oiigmal Pccrie No 107 of 1895 ng'iinst thi dune of K S M hakho- 
ruddm Hoseein, Subordinate Judgi of Patia dated the Htb f December 1894 
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$U*» defendant appealed to the High Ccrait 

Mr (' Giegoiy, Moulvia Mahomed Yusuf, Babu Sahguvn btngh and 
Moulvte Mahomad Mustafa Khan foi the Vppellant 

Babu Dasanithi Sanyal ami Bibu Debcndi a Chandra Mulltck foi the 
Respondent 

The following judgments wete doliveied b> the llu'h Oouifc (Bl VHvLJ \ 
and Vvint Ul, IJ) — 

Beverley, J Tin*-is asud up n i moit,,a{,a bind md tbeonh question 
ia,is*d in this ippcil it whethci 01 not tiu suit w is instituted within twelve 
ieus tiom thedite on which the mone\ stud tot hoc line dui 

Hie bond edited thoSHi Vssu lisJIusli coiuspondin?, with tlw 14 th 
June ls 7 b md tin bint was instituted < u tho 12th hint 1^04 Tht question 
turns upon tin ronstiuotio )t tlit diiiintrit c*. ti whit was tin elite ujion 
which the iiioiuv hoc uut pax lble I lie stipiditi m in the 1)>nd was to iopi\ the 
inonov in the month jf fe\th 12V) hush hem.? i pmiol of s\ voiib 
Tin fit n 1 o'si\\t us fi mi ihf d »tf ot execution il tho bon t would clit\ us to 
the 1 tth June 14 S 2 md tlu plnntiM < men Is that th it should he 104 tided is 
the ouc d itc 11 lespw ti\i it ill montim d tht 111 mth of Toith 12 H 9 hush 
Tht d lend nit on tic othu hu 1 pi id*, th i r the dihtoi hound himself 
to iepav the [ 384 ] m lit \ 1 11 11 ht I oh tin 29 th Ic % th 12 H 9 lush (tbcie hurif, 
onh tiuiitx nine di\s m the mofith of ^ \fh 111 thitxeu) which com spondee! 
v\ith 1st of luni I'lHi md th u ci nsi jut nth this suit is h uieif 

Ilu lowi (ouit liisl Id il it 1 110 pluntitl s ( intention is conut ind 

accoidm l> the defenduit his ipfieiltd 

Plie deed h iun» lice n c\e«uttdoi tlc^th Vssu lihj it is m t nupio 
biblc tint iu li 11 been h if 11 cl mu ii\s pit mow l\ Ihitis to sn in tlic 

month i kith I2*n 1 1 1 tl it when tic stifiilitien w is mscitid 111 the deed 

to the itlcc t tl it the mu \ would 1 ipn ’It nsiwuis it w is thought that 
tbit pci md would i pm m tl m mth of lev I 12H) The quistion betoio us 
is wliethc. Lin fix lit mtind 1 thittlicii t\ shoul 1 Ik ijmd sixve Ub&ftet 
the cxecu ion of fie h 1 1 without lit icic ti tin j 11 tic ul 11 date, 01 
whethoi it w is m ended tbit tin m me\ should he it pud pi Jex'h 12 H 9 it being 
casuxllv in* ntoned th d tl it month w is within tin ptnod of six \pus fioni 
the dm oi tin txt iti 11 it *hc deed 1 i 11 ot opinion tint tlu funnel is the 
mote hbei tl uid piopei ec sfeiuctioi t> p* *e upon tlu dud that is to sa> 
tbit the lebtoi w 1 to ban 1 pu of of full six \i iis hem tlie diti of tho 
execution of the deed wit* in wine h to mm tin monev This vvisthe*now 
take n h\ t 1 Bomhiv IIi^li C nut 111 1 punsnlv sumlii c iso it the case of 
h nnq< Dupij \ bat an (I L R b Bom Hi) lint 1 lihti il eon tiuetion 
should be *,11.011 in e ises of doubt such is the flies nt w is ilso held 111 the cast' 
oi il mas b mu \ Mthonn l hu] t (I LB (> C il 219 ) decided b\ this 
n which it w is held th it 111 cnistqm nee of the moution of the kith Pouh in 1 
Ice* 1 it w is intended tint tfie debtot liiuld lnve lull tlinti <li\s in tint month 
within which to tepi> the xnontx ilthmf,n is 1111 ttfcti of f ict then weroonlj 
twenh nuu dixsinflnt pailieulu month of Pnus Thitdoeision vv is followed 
In tlu M idi is Hi^h Couit 111 the ease of (manasamnuinda Pandaiam v 
/ dam milt PdUti MLR 17 Mad bl) l pon these authoutieb and also 
upon thi nioui 1 tint m constiuinfc' icN oNuuit ition the Couil is hound togtve 
1 hen ill c 1 il intei f ict ition I am of opinion that the decision of the lowei 
Coi it 1 c > net and tint thib appeal must he* dismissed with cotts 

[ 383 ] Ameer Ah J - I must si\ tint tho point is by no means cleat to 
in mini *s twm 2) ot the Burnt ition Vet docs not apply to a case like 
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fchia, and I am D6t prepared to follow the ruling of the Bombay High Couit 
The question h one of intention What was the intention of the paitioa with 
legard to the document winch is befote us ? Whether the intention was to 
make the repayment m Jeyth 1289, or was it to he made within six jeais 
from tho time of the execution of the document > Thcie are mchc itions in the 
document that Jej t h 1289 was to he taken is t ho tune foi the j op tv me nt of the 
loan, and the suits that weie brought by the plaintiff also give giounels, is ton 
tended for by the defendant’s ploadei, foi the view that tho time foi tepivnicut 
was fixed m Te>th 1289 But although I have i doubt on the question befoie us 
my doubt is not so strong as to iiistitv m\ ditliun*, fioiu the view tikui bv 
mv louned colleague I tluiofoic concui in dismissing the ippe d v\ithco->fcs 

see </1 sin ism (i 


[24 Cal 385] 

/ fn 4th 1 1 hi mu >i /S'#, 

iTd SIM 

Mr It smi hi\iin\ wn Mi» Iimki \mi i h \i i 


f> uitt hil Pub if a moothtis 

1(1 Sits 

Hul K hil I'ulmk 


1*1 untilts 
I)i laid uit 


I'attu s l utn-,1 ml In iislin mill ww nUu t in n nisi 
( ii tl V) nuluii ( ( h ( It/ ' /l < / /SS >) s tin s J ( nul >0 

III 1 lilt tui lh< I 111 ul I ini II 11 ill 1 ml i f I umiumlv 

i £ Hindu pri sts upon i iti )\ If ui nil li it in* ml r f ill e mum mi hul 

melividuil light I puf mil li* i i t s j i n „ i f i 1 li tl n n 1 u ] m tie u in 

ciDMiti n with Miib i in % i th j 1 1 nt tl vm | i i 1 inning li 1 i pnik 

< i < omunttec r prtsc nit ig th \1 1 jn mi i iilil i llui inhviliil if u tv It 
w is found b\ th l nirl tint h j»l i it ft a 1 i t n lit it th /1 out tl t tl c\ did 
not m thitilm icta uptcsful thi mi mint 

Utld th it sution it * f th Civil I i dii ( it (ISS_I w e uli m i il I i n s e lion 

it illowcd thi pi 11 ixL lit t hriu n i | ut t i li ml sh ml 1 it t 1 l il s ih u^h ill firs m> 

of thi commumtv must hi ] mod i pluuiil 

* Vppc.nl fiim Appillilt Dim h MOif lb ) > i(,im i th di i i 1 H llolnnv od 

Isy District Judge(f ini d itul the 17th of I> ml i Nl mu »fi the d uc f Bibu 

Tl] Chuudtr Mookirju Alunsif < I f»\ i liti 1 the iind f June IS 11 

ftbev 2h \11 pusens miv hi j uud i pluntiffsu uli m th light t un tchtf cl urned 
is i)k„ed t c\i t w hi the i pi nth seventh i in the iltcrna 
lVtbons whe un> li tnc m icspie t < I tin sime e uisc,< 1 icti in Mid juctgmintma\ 
joined is plaintiffs be gnui foi ueh cue oi mou 1 ilic jl uutilfs is ma> be found 

to II nmtl d ti uluf for snch relief is lie i the) uihv bt tnti 
tied to without nilv initudnunt But tin detendmt thiugli iinsucus fill ■diall he entitled 
to his costs occasioned bv si juumg un peiseu who i uetf mid entitled to ulicf milos- 
tho Couit in elispo tug of thL uiht ef tho suit ctherwi t (liu ct ] 
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Held, also, thnt section 80 * of the Code h an enabling seotioh and did not debar tho 
plaintiffs, hoin suing tn then on n right m this case 

The plaintiffs m this, case alleged that they weio membeis of a [386] puostly 
community called Gyawib ol the town of Gya, and woie the paneh, 01 
lepiesentatrve committee of then community and that the defendant, albo 
a Gt iwal, hieing ciused ceitain misoniy stiuetuits to 1 m* laised foi hi* own 
use on a platfotm upon which til G\ aw ids hid i common tig! it to pel foun 
religious ilfcos and ceiemomcs the plnntdfs is the punch as well as Gyawalb 
in thou mdividuil cipacitv, bi ought this suit ten dec!nation of then light for 
lenvwal of tin. stiuctuies and foi a peiuetuil injunction against the defendant 
The Munsij hold tint the plaintiffs v\cie not entitled f o iepie<-ent the Gyawai 
community but In held the suit to be mimtiin ildo on the giound that each of 
the pluntdts h id i n b htto sue the defenduit fu wion b done to him indi 
vidualK The lud^e on ippcil dismissed the suit outlie b ioundthit the plain- 
tiffs did not obtun tho pei mission of th« Couit to sue on boh ilf of the 
community ind ciled the follow in; ci-.es in si ppoit of his judgment Jan -dft 
\ Ham Nath 1 I mdn (l L R HCil 13) Ih Quintal Hank, Caipuiation v 
Lrobind LaU St d (I L R 0 C cl 004) Lutifunnisea r >iln \ Ntunun hibi 
(I L E J1 Cil 33/ Dn input'em ih \ J’aitsh Nath qh (1 L R , 21 Cal , 
LHO) and the two umopoitcd cis * i< lenod to tlniorn 

The pluntitfs ip pc lied to t[ie Ui^h Couit 

Theluf-. sufficiently ippoi h >ua tli j id b mont of the fli b h Couit 

Hibu Snoii inn m 1 hti md I3ihu Likehmi Nami/an Sinijha foi tho 

Vppellints 

Bibu [j nil/in ilh Ditto foi the R spomhnt. 

lijlm S/i ili ( fun an 1 liti t Ni it u*i >ccti m 2b noi section 30 dobai s the 
pic'-ont suit Till tin liw illow i suit like tin pi^sent is o’eu fioin the 
pi j\ mi e of si (mi If f tli Cock >1 Ci i 1’ioccduit e\pl in ition o, and 
section 12 of tin Indnn 1 udci.ci \ct Tin < is<i fened to b\ the leirnod 
Judge n hrfuenl fnm tli - h it tne pm it t. hive t ich tho same eiuse of 

iction /it tin n I \ hvlitii •> S/ wh I L R i VI] 407) Jaiiahia v 

Ubai Unset in (1 Ij R 7 Ml ITS 1/ ntuddin \ Suuuldm tl L R, 20 Cil, 

bio) S ml \ If iid inn/ fj R lv*3j l 13 D 77 i J fimonton \ linen ll 

IL R COM l (,) if 1) Mi 

[387] 1* ih i li i uj an th D nt i i i tin tspindent contended th il the suit 
was icaih c inn t on In tin plmditfs is tlie pi a i of Mu* Gy a wills irul Lhoy 

should not In pi mi ti d ti fill hick upo i in lj\iduil i ghf Tho cases i cloned 

to bs the 1 w< \p| i II ib Comt die luthontics foi tilt lule that uoimission of 
th« Cint mu-t it tiken uni i so.turn 10 Iri the ciui ol Mahitvhlin v 

S aijiudt'n I L 11 30 ( il >310.) this Cnut ippeiis it p Sib of the >opoit 

M hue appio cl if t 1 o Mlihihtl n lilies on tlio supposition tint fchaie was 
a initoriil ilt< i ill in lnfiiim *d b\ sic'ion 30 m tin pusenl Code of J8S2 
The < had been n> i 1 it if ion of tin liw since 1S77, and the c tsi's ol Jan Alt 
\ Rim iQli Mu i hi 11 L E S ( il 32) nl Lutifunmsea Jiiln v Naznun 

luh fl L R 11 Cil 3 3) we e utid i flirt s unt law as th» pi isont But even 

* [si >0 Whditfou u nuimr his oirtns hiving tho irnc mt rt si m one nuit, one 

i m i >f mi h pun s mu with tho porunssiun at the Court 

|n ti ’in sin i silo i b suol rmiv df/on l m u b auit on behilf of all, 

111 L if ci ill m parti ■> s mttnst d But thi Comt shill in nuth caw give, 

iii) * it iht jdinit rt > \peiisi nolic i of tha institution of tht suit to 

ill stub pirtitb uthei hi p j rs>nat soitne or (if kora the number 
1 1 i Out m t suihsuvuc is nut r< as hi ildv prioticable) by public. oUiettme 

C u ii uhui lutidirwtl 
* ¥ 
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if the claim be treated as one to enforce the individual right of each of these 
plaintiffs, the other Gyawals ought to havo been made parlies Knh Konta 
nutma v. Onurt Pioiad btuma Batdeun (I L R , 17 Cal, 900 ) 

The following judgments weie delivered by the High Comt (Blvliile^ 
and Amkeh Ali, J,},) 

Beyerley, J Tills was a suit bi juglit b\ seven Oyawuls to lesti un 
the defendant from taking ceitain letion m ie->pe*ct of i misomv platfotm 
round a sacied hee in the town of Cxv i, and the pi unt IN < uno into Omit 
upon the allegation that they foimed a pane h oi committee which lejuesented 
tho entne Gyawnl community, and fuithei that even if tlul sliould nof ho found 
to be the case, they had the right mdividu illy to U'.li tin the defendant tioin 
tho action complained of Upon this stitement of the cisi* the Munsif siys 
“Plaintiffs accordingly on belli If of tbomsehos and is pinch o< the Gy iw tls 
bung Ibis suil foi tho icinovil of flu oneio mlunen*-> On fhn c\idence flu 
Munsif found that tho plaintiffs did not constitute the punch which they, 
allege in then plaint, and ueoulmgly ho held that tl t\ did not m tlutehaiac 
tet lepresont tho enlue Gy iw il community .md th it they could i ot theielme 
sue on then hell gif except hy leivoof tin C’ouit is piovuled In section IiO of 
the Code of Civil Piocoduie But it the si me tun* he held fliit they had 
individually the light to ustiain the defc i d nt horn flit icts i ompl lined of, 
and aecouiingly [388] having found loi the piuutiits on flu nieuts hi deuced 
the suit. 

The ease then went up on ippi al to the Distnct fudge, ind the Jhstiict 
Judge has dismisstd tho iUit ontliogiuundtli.it the jil untiff-., not having 
obtained the poimis ion of the C'ouit to sue on behalf ot tin onfue Gvayvil 
communitVi must he c ist in the suit He does not legud the suit and does 
not deal with it in my w i\ as a suit binught hy the plunfifts in then individual 
and peisonal capacity, although in his judgment ho admits fl.at each of the 
plaintiffs has i v iluahle pecu.u uy mteiest in tho pK«eiy ilion of this platfoiui, 
and each of them then foie eomd h uass the defendant with i eiii*s of suits 
foi damages, and In sustlnt this fie*, nimely fhil euhol the pluntilfs 
hasacAUsent action, is a ..Mound fm linking Hid they a u not c ntifle I to hung 
separate suits against tin deieiclni hut aicowling to his view of tho law, 
must all combine in bunging one suit md unlo-. 1 - they ue all mined as phin 
tills they must apply to the Comt toi It .vo uudo section .10 ot the Cotlt of 
Cm l Ptoceduio 

Wo think that this is alto-,ethii a wiong vioyy of the liy\ It being 
admitted in this caso land this ahuission we t ike honi the judgments of both the 
lower Courts) that eicb sepaiate plaintiff lud mdividuilly i tau^oof action, 
we think that iheie is no reason md no authoiity agimsf then being alloyyed 
to bung a joint action against tho defend ml Section 26 ol the Code of Cml 
Piocodure cleaily enahlos such peisons to |oin is plaintiffs in I he smiu suit It 
says. ‘‘All persons may he joined is plaintiffs m whom the tighl to my lelief 
claimed is alleged to exist, whetliei jointly or soveially, oi in tho alteinative, m 
respect of the same ciuse of action ’ The learned Ihstnct Judge would lead 
that section as though all peisons must be joined as plaintiffs when they have 
the same cause of action against the defendant, hut that is not so It is only 
an enabling section allowing i number of pla.ntiffs, yvith tho same light to relief 
to join lu one suit instead of bunging sepaiato suits 

Section 30 tieats of a icmewhat chlfeient mattei It says “ When there 
are numerous parties having the same mteiest in one suit, one or more 
of such parties may, with the pei mission of the Court, sue oi be sued or may 
defend in such suit, on behalf [389] of all paities so interested.' The purport 
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of thifc section is that with the pemnssiou ot the Couit a suit aiav bo 
brought by ono oi moie peisons on behali of ill mtei osted This again is m 
enabling section allowing a suit to bt instituted untloi coitun cueumstances 
fry some of the pi isons interested on bchilf oi all But theie are no woids 
m the section to the effect that wheio poisons hive the suno interest m a 
suit thev no del) mod fiom suing cibhii jointly oi seven illv unless they obtain 
the ptimiss on o( the Comt to sue on Iwhilf f all the peisons similailv 
mteic&ted The section does not hub d them horn suing in then own light 
it mfielv sus thitil tlit \ desm. to s ie on beh ilf of othcis, they must obtain 
tin jit unisston of the Couit 

We think thuiloic tint tlu deiisimot tic leu nod Dishiet Judj,o upon 
this point is choucous md must he liMiscd hut is the loatned Judge has 
not conn to un findu uj on the monts md is it qipeits that eeitain 
questions upon chi mints woie l used b Ion him mil though not aigueri 
weie 1)ft in the hinds ot the C uit o di ldt ittu poiusil ml weighing of 

the evidi nee is to the 1 icts we think tint the om must go haek to the 

lulpO ui oidn tint lu nnv eomo t i dc i i i jn the meuts 

Tin appellmt lsinLitltd to Ins osis m this ( mit 

Ameer Ah J Vs tie us tl Minntddii v 'wi/nidlm (I L R, 20 

Cil MO) to whuh l w is i putv is 11 le 1 uo by the l)i-,Uicb Judge in Ins 

judgment 1 tlimk I ujit ti uld i i< \ v n 1> f ) ikjiIuii tin view I tAe of 
section 30 ol the 1 nil Ihoctdmc ( ode 

Tint section is is Ins him ilieulv pmnteJ mt an i nlhling section ind 
must h it id it sums to mt i i i injunction with ixplinition j to section 13 
ol thi ' nil ltoctdu i Cole wliicn si\s When |i turns litigate bond fuie 
in le-pcet ol i pin i*e t Jit el timed in i mnnou I n tin nisei us md others, all 
peisons inti k stt Inisui i n ht -.Ij ill f i tin ,mip>st ol tins section hi doemod 
to cl m i uud i tin pc i ) is so Iiti,,itin h Stctnm 10 pi ovules chit wheie 
theie tn inumbu u jii w ns li tt nut tlu h intu s'm one suit, one oi moie 
of them mu suu oi n< sue l n miy ill t i 1 in suih suit with the leave of 
th< Coat so i> t m lilt ho uul^mem m U it suit t> he hulling upon the 
otluis Tlu efltC ofseilim 30tlui t ie tj m\ mind is tint unless such 
[390] ptiunssi»i is oh mud In the jots in sum,, oi defending the suit hm 
action his n i binding effect upon tin pit sons whom he chooses to lepiesent 
The distinitum betw an i joint njit and ligat enjovtd m common with 
othcis h i u 1 k en po ntt 1 ut h\ lh Pill i Ml 0 I in the else oi Jnmhtn v 
Akbti Ill's mi ILK 7 MI 17s i Wien then is i joint right it may be 
neoessuy f it ill i> isous jointly uiUtested tyi he jointd as patties ami if they 
aie lot j the suit ma\ he luo foi misomdu In oielei to pi event the 
lecord fiom hem,, unnciess mly tmumbeud by nnny nAmes, section 30 
allows i uo oi n oie pewnn h ivmg i joint mtoiost to sue o» defend with the 
nutno lsafio i oi peinussion of thev Couit on behalf < f all The section in tict 
embodies t title of convenience bisid on teison md goo 1 policy, but in my 
ojunion itwi-.net i it« ndod to tike iwiy.mn does it tike away iny light 
T i use the Chu l Justice s woids in the ciisc just reloued to lively ono who 
has uch i n,ht is entitled to exoicise it without hindrance, and lias a light of 
ictior „auisl un one who inteifeies with ltscxoicise 

It sei m to me th it section 30 tl >es not gtvo am wauanl for the conten- 
tuiu ti itbdciusea jieraon has i light in common with others he may not 
mint i u wtim foi the establishment eir enfoicement ot his own right 
T tn i i fbhguion on Imn to sue or defend on bt*hilf of the others and if 
l e d i t * - ok any lolief on behalf of those who h ive an mteiesl in common 
\ ibh 1 u a to hind them by his action, there is nothing in the section oi tn 
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any other law to debar him from maintaining the action. Even if he were to 
bring a suit on bohalf of himself and the others, he may choose to go on 
with the action on his own behalf, and would be entitled to do so, if he 
makes the necessary amendment. The English cases on the point are collected 
in Daniell’s Chancery Practice, 5th Edition, page 215, and tend to show that 
the plaintiff, if he has a right in himself to bring an action, or the defendant, 
if he has a right in himself to defend an action, is entitled to sue or to defend 
in any way he chooses without making au> person a purl} to tho action or to 
the defence, so long as the effect remains confined to himself. For these reasons 
I agree with the order made by my learned colleague. 

S. C. C. . Appeal allowed. 


NOTES. 

[See also (1901) P.K., 91 ; (1007) 1 K.L.U.. 115; HOOrt) 
547 where this was followed.] 


78 ; (1010) ft 1.0. 


[391] CRIMINAL REVISION. 


The. bth February, l SO7. 

Present: 

Mr. .1(.'STICK ft HOSE AND Mil. JUSTICE GORDON. 


Kaiiash Chandra Pal and another.Petitioner-* 

versus 

Kunja Hohari Poddar.Opposite Party. 


Criminal Proceihm Code (Act X of i Stoll), section 14b—Authority of 
District Magistrate - Snh-Divisiona! Magistrate. 

In a case where a District Magistrate made an order stating (hut. in his opinion it was 
the duty of the Sub-Divisional Magistrate to institute proceedings under Miction 115 of the 
Criminal Procedure Code : 

Held., that the District Magistrate had no :mth»ritv in law to direct the Huh-Divisional 
Magistrate to institute such proceedings. 

Queen-Empress v. Gobind Chuutra Das (1. L. R., 20 Oil., 520), followed. 

In 1894 a dispute arose between the petitioners and the opposite party 
concerning an orchard, situated in Pergunnah Kovargaon, in the district 
of Naraingunge. The opposite party alleged that they were in actual posses¬ 
sion of a part of the garden by virtue of a deed of sale, dated 30th Joisto 
1300 B S. (12th June 1893) executed in their favour by one Gopi Sardar, the 
other portion to the extent of one kam having been leased out to one Isaff, 
and that after the purchase they allowed rsaff, who was in occupation at the 
time, to remain on the portion belonging to him and look after the other 
portion on their behalf. The petitioners, on the other hand, of whom Isaff 
was one, alleged that they were in possession of the whole garden, it having 
been leased out to them by Gopi Sardar, and that the allegations of the opposite 
party were made in order to dislodge Isaff and turn him out of the garden 

• Criminal Revision No. 478 of 1890 made against the order passed by L. P. Shirres, 
Esq., District Magistrate of Dacca, dated 15th May 1896, confirming the order passed by 
L. T. R. Lucas, Esq., Sub-di\ isional Officer of Naraingunge, dated 19th March 1896, 

1 
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Subsequently on 3rd May 1894 there was a riot, and one of the persons pre¬ 
sent was killed. Kailasii Pal absconded, and Isatf and Saber, two of the opposite 
party, were committed to the Court of Sessions, the former being sentenced to 
three years and the latter to seven years rigorous imprisonment. On appeal to 
the High Court Saber’s sentence was [392 ] reduced, and Isaff's case was ordered 
to be re-tried. At the re-trial the jury acquitted Isaff, and on a reference to the 
High Court the acquittal was upheld. Kailash Pal appeared subsequently, 
and after being committed to the Court of Sessions was acquitted on 11th May 
1895. In the meantime on 19th October 1894 an injunction was issued under 
section 144 of the Criminal Procedure Code against Isaff and Kailash Pal, two 
of the opposite party. On the reference to the High Court the verdict of the 
jury to the effect that Isaff was in possession of the garden was upheld, and 
thereupon a notice was issued under section 144 of the Criminal Procedure 
Code against the petitioner Kunja Poddar and his men restraining them from 
entering the garden of Isaff under penalty of prosecution. On the application 
of Kunja Poddar to the District Magistrate this order was modified by both 
parties being served with notices restraining them from entering the garden, 
aiul the Subordinate Magistrate was directed by the District Magistrate 
to institute proceedings under section 145 of the Criminal Procedure 
Code, rn the course of these proceedings the Subordinate Magistrate, on 
19tli March 189(j, held that, the opposite party were in possession, and that the 
petitioners had, from the date of the riot, been attempting to take forcible 
possession. The petitioners thereupon appealed against this order to the 
District Magistiate, who stated that he saw no reason to interfere j and on 4th 
February 1897 t he petitioners applied to the High Court for a rule to set aside 
the order of the .Subordinate Magistrate, 

Mr. JJoimi/ii ior the Petitioners -Under section 145 of the Criminal 
Proceduio Code the Magistrate must he satisfied, from the polico report or 
otherwise, that there aro good grounds for pioceeding under this section. The 
District Magistrate cannot order him to take action under this section. Lf he 
does so, it does not leave the Deputy Magistrate any discretion in the matter. 
<J tt pm -Empress v. Gobi ad Chandra Das (I. L. K , 20 Cal., 520;, Ham Chandra 
Das v. Monohur Hay (J, L. R, 21 Cal., 29j. The dispute has always been 
between Isaff and the opposite party Kunja Behan, and the petitioner Kailash 
Clntndra Pal has always stated that he was not in possession at any tirue. He 
has been made u party to the proceedings against his will. The order could 
not he binding on Kailash Chandra Pal. Queen-Em,press v. Kupai/yar (l.LR 
18 Mad., 51). 

[393] Mr. P. L. Hoy for the Opposite Party.—It is clear that, as far as 
the Suboidinate Magistrate was concerned, he thought no proceedings should 
be tukf n under section 145. because on 9th October 1894 he made an order 
under section 144. As on 4th June 1895 he made another order under the 
same section (144 j prohibiting Kunja Behari from interfering with the land, 
the Magistrate of the district was of opinion that it was the fluty of the Subor¬ 
dinate Magistrate to institute proceedings under section 145, and he accordingly 
modified the order of 4th June 1895. Acting on this order the Subordinate 
Ollicti on Mth August 1895 instituted proceedings under section 145. The 
case cited of Queen-Empress v. Gobind Chandra Das (I.L.R., 20 Cal., 520), 
does no' apply to the case of a District Magistrate. The District Magistrate 
it^vel> Muted that he was of opinion that it was the duty of the Sub-Divisional 
o !KtiluU? proceedings under section 145. He did not direct his 

i.'UbordinaUi Officer to do so. There is nothing in the section of the Code or 
¥ * 


m 



fcUNJA liKHAlu i'ODDALt [1897] l.li.R. 24 Cal 394 

in any other section preventing a District Magistrate from passing an order of 
the kind that he has made in this caso. 

The following judgment was delivered by the High Court (Ghose and 
Gordon, JJ.):— 

We think that this rule should be made absolute, upon the first ground 
mentioned in the order of this Court, dated the 27th July last. 

It is quite clear that, so far as the Sub-Divisional Magistrate of Narain- 
gunge is concerned, ho thought that no proceedings should he taken under 
section 145 of the Code of Criminal Procedure, for the order that he made on the 
19th October 1894 was an order under section 14 1 of the Code, prohibiting Isal'f 
from interfering with the land which is the subject-matter of 1 lie dispute between 
the parties; and we further find that on the 4th June 1895 homade another order 
under the same section (141), similarly prohibiting Kunja -Behari, the 
opposite partv before us, from interfering with the land in question. The Magis¬ 
trate of the district, however, on the 23rd July 1895, was of opinion that 
it was the duty of the Sub-Divisional Officer to institute proceedings under 
section 145, and ho accordingly modified the. said order of the 1th June 
1895. [394] Acting upon this order of the Magistrate of the district, tho Sub- 

Divisional Officer, on tho 14th August 1895, instituted proceedings under 
section 145. That order runs thus: " Whereas it lias been made to appear to 
me that a dispute likely to leid to a breach of the peace is likely to take place 
between Kunja Behari Poddar on one side and ‘Kailash Chandra Pal and Isaff 
on the other, regarding possession to a garden bounded as follows : North by 
Khajobaigora khal, south by another kliui, oast by Gora khal of Bari Bodya- 
nanda and Isaff arablo (Tangita) land, west by Bugmuchi khal, it is ordered that 
the above parties put in written statements in person or by pleader on tho 30th 
August 1895 regarding their respective claims of actual possesion about the 
said garden with any other evidence they may have to offer, and that until the 
Court orders what partv is in possession, no party shall go to tho said disputed 
land under'penalty of prosecution,” Now there was no police report or other 
information before the Sub-Divisional Officer at the time, upon which he 
could take proceedings under section 145; and, indeed, it is patent that his 
proceeding of the 14tii August 1895 wa« entirely based (though lie does not 
say so in si miny w>rlsjupm the ordci of tho District Magistrate of tho 
23rd July 1895. The question then arises whether the Distiict Magistrate 
had authority in law to direct, the Bub-Divisional Ollicei to institute proceed¬ 
ings under section 1-15. Wo think there is nothing in the Code of Criminal 
Procedure, or in any other law, authorizing the Magistrate of tho District in 
this case to direct proceedings being taken under section 145. The officer to 
whom such direction was given was a Sub-Divisional Officer, and it was 
entirely discretionary with him either to take proceedings or not under that 
section as he thought proper. We have already said that, so far as he was 
concerned, he was of opinion that proceedings should bo taken under section 
144, and not under section 115, and we think that the District Magistrate had 
no authority over him in this respect. Queen-Empress v Gnbind Chandra 
Das (I.D.K., 20 Cal., 520). 

Tho rule will accordingly he made absolute. 

0. E. G. Buie made absolute. 
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[398] 77w 1st Februant, 1W7 

Vkkslm 

Mr Justiu, Gnosis, \ni> Mi* Ji siu u Gordon 


Siinatl) liov And olheis . . .Pufcilioneis 

anus 

Vui,wlcii 11 ihlcu Opposite Paifcv.' 


C iinunil Vumhtn i mh ( lit A d I <SS 0 satious lit lit, H7—Further 
(injidii) l Iti t vnob Obsti in (mu t > jiublu thonniqhpue 

In a Mimpliiut 1 >r illigeil nbstnuti u of i t > il lu thnnighfiu the Magistrate, after 
making pnlinnn u\ mqimics w is i f >pituon th it Liu. illigi d**i\ « is not a public thorough¬ 
fare mil iifui tl to tiki nt n uiid * satimi Hint tin t oli jf Orumnil l'roreilure 

Iho Si ssi ins iudgi I) mg < t pirn »u th it thi M igisti itc should h tw ^one on with the 
in* diuibid i turtlni ui(|iiu\ muh i siit on MS Siuli inquiry w is held, and the Magis¬ 
trate without liking iviih nu in support i tin < nnplunt made hi- conditional order undu 
section I 11 ibsolutc unkrsMtion H7t 

Held that thi etthi f th< Si ssi >t y fudge, dinning i hiillur uqmiv w is ultra tuts 
then bung n > suti >n ot tin ( de unmi \hith m mhi fen fuithei inqum iould be made 
in tin i isr s tie a 437, hiving no ippliiition 

Held ils > th it tin M igistrit* Ini >ri vvh >m tin pi liti met showed i ius< should not have 
maih his co idition il >i lu unhi s itimil 1> il oluli with >ut t ihui,. evideuu upon the matte i 
of tin < mi pi *mt th« i\( nls lud mi in tin mittii mu irnng in the nutter of the com 
plaint uid n t simply nidi in t wlmh tl i < ppnsit pnt\ might oftu 

THh facts of tins else weio as billows In lsiJl the Police of Munehigun^e 
jepoifced that a ceitam ioaiI was a public one mil had been obsti ucted On 
,iul JPeeemliet IbUl the Deputy M iqi«tiatc sent the mattei to the Sub Deputy 
Collocboi lot a tepoit, and on 1st \pul 1S9‘J that othcei m his teport, stated 
that the mad w is i public to id which had been ohsttucteil and that onleia 
bhould issue foi the speedy toniov il of suih obstiuction Notices wete there¬ 
upon issued to the uetitionoi who denied that the toad was a public one, and 
alleged that the implication Had been made out of spite On 16th June 1892 
the Deputy Ma„istiate ittoided the lollowmg leniaih, namely “The Kaja 

* L.n mml Itevis u S • > jf iBl)7 midi against thcoidti passed by b I Douglas,Ksq , 
StibU'iis fudg of I > in * dated JUth N nimbi t 18*10 i iiiumuig the oidet passed bv Babu 
Gogn ChuudnDiss Depute Migi trati <>f Muri bieungi ditid the8th of October 1896 

Poe dun whue hi t fbit 137 If h( tppeais pui shows cmsi against th# 
apptaib 0 -hew cause ordir tin Migi-triti hall take iiidonci in tin mattci 

If th( Magistrate is satisfied that tin i utei is not nasonible ind piopei, no further 
proceidings shall hi t iken iu tin iau 

It thi Maijisti ile i not to - ltished, th oidit shall bi made absolute | 

, £sic 117 - On (Minuiiug au\ ncurd under s*< tion 43a oi othci wise the High Court 
or t ourt of Session mu duict the District Magistrate by hun- 
li*o> t lrdi i inquir self or bj auj of the Mlgistiates subordinate to him to make, 

and the District Migibtiate any himself make, or direct any 
Buhoidiuati M > usUatc t > make further inquiry into any complaint which has been die* 
mi sed ui der si iu n 203 or into the ease *>t an> accused person who has been charged.} 

* ' k *■>' 
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says that Babu Syama Kanta Baneijee wants to open a new road fiom his 
house”; but did not proceed in the manner laid down in Chapter Xof the Code 
of Criminal Procedure Nothing fuithei having been [396] done, on 9th 
November 1895 the opposite parts, Vinaddi ilaldei, moved the then Deputy 
Magistrate of Mun&luguugo to institute a ease under section 133 ot the 0od< 
of Criminal Procedure. He, howevoi, ieluded to do so on the giound that lie 
was satisfied, fiom ceitaui pielimmaiy onquiuos that fie had made, that the 
alleged way was not a public one The complainant theieupon, on 19th Decern 
ber 1893, moved the Sessions Judge of Dacca against theoidci of the Deputy 
Magistrate of Munshigunge icfusing to take up the compliant He theieupon 
allowed tile fietition of tho complainant, and duectod that a fuithei enquiiy 
should be made undei section 133 of tho Code of Cumin il Piotediue On 8th 
October 1896 the Deputy Magisli ito, who had hold i tmthci enquuy and 
passed a conditional ordei undei section 131 ot the Code ot Cumin it Ihociduu 
made theoidei absolute in the following teims 

The second pufci has not csttUished in tin t ml ( ouit tint th lIiiui t right ass<it<il 
b\ hun is well founded I should theuf m. proceed with tht t is< u tiling t > thi pi nisi ns 
of law lud down m the i3»f< of ( iinnml Prow luu el udo whillurthi i Jiiditionil ordei 
pissed bv liu isreisonibh md propi r Hie uims of pro mgthil it is not so lies on the su und 
put) showmgciusi md it is incumbent o i tint pnt\ t> ipplv foi the ippointHH.nl, ot <1 
jury, oj topioduot <\id<n<< todi’ insupput >f th i mt ntim Vs this hi nithtiudom 
I find no giound fjr holding tint thi orderisin i isjntbl ind p* ipn F thne/oic link 

the eonditionil ordei pisscel In uu undi i swti n 1 of tlir t uli f < iiinmtl Pio ulnn 

absolute, and direet the, 11 nm il of tin dislru i m wiihiu fillieii di s 

\gamst this oidei the pititionois "Minath Ro\ and otlius, moved the 
Sessions Judge ot Diem, who, on JOtli ot \o\e nbei lS9o male the following 
order and declined to intei tetc 

I declineto nib rf*-re tin. t n\i i ( i it 1 i i I 1 hi i n Inn with th> pm dim. 1 od 
down m the ow of fj'u 1 lue \i t tin I utifu \ h am hituit Vu\lut)n (I 1j It 1 i ( il , 
561) 1 hepiesuit pctiti no sw i i th i iiiihj i It 1 illov d in >pp 11mill 1 tstmlisli 

then alh'gi d rights to l his in 1 1 hit th v hm tul I t 1> Ih I % i Omit s older 

utieki thesi, tinunist m ts i, quite |us* iuI nr n r I hi ipili iti n i iejected and tlic 
lower Oouit s prot.edu t< md oidcrs ire t ml mt <1 

Theieupon, on 1st lohiuuy IVi? flu pilitioiiis Sunitli Hov and otheis, 
moved the High Couit undei sccti >n 1 J r h>l tin Cod ol Cumin il 1’iociJuio 
foi the revel sal ot such oidei on I lie I ol i hm i., .pounds t non^st o'Ium > 

[3§7](l) That the Sessions ludgi 11 1 i *t<*d MU i in s in lorn Hiding the e iso 
m the Inst instance foi a fuithei uiquny 

(2) That the conditional oulei ot tie I)epu‘\ \rigisti ite should have 
been discharged, as theie w is no miduu » on tho loeoul i^unst tlu petitioneis 
(3j That the Deputy Mvpsti ht< sh mid hiyt u the uotitionus an 
opportunity of ptodiumst thou lutnes^os wfiuh lie t tiled to do 

Babu Bawito Kiuim Bose and Gibu Joueudm t/i/W i Ghost loi the 
Petitioners. 

Mr P L Hoy foi the Opposite I’ u u 

The following judgment was dehveied by the High Cornt (Ghose and 
Gordon, JJ.). — 

After hearing both side* in this rniltei, we flunk that the lulu should be 
made absolute upon both the giounds on which it was gianted 

The complaint was one fm illegal obshurtion of whit the complainant 
described to be a public thoroughfaie The Magistrite, before whom the 
said complaint was instituted, after oeitam preliminary enquiries which he had 
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made, was of opinion that the alleged way was not a public thoroughfare; and 
he accordingly refused to take action under section 133 of the Code of Crimi¬ 
nal Procedure. The complainant then went up to the Sessions Judge ; and 
that Officer was ot opinion that the Magistrate was bound to have proceeded 
with the case, and he directed that a further enquiry be made under section 
133, and the following sections of the Code of Criminal Procedure The 
Magistrate acted upon tins older, as he was bound to do, made a conditional 
order under section 133, and called upon the potitioneis befoio us to show 
cause why the uhstiuction complained ot should not ho ieuioved 

Thev appealed and showed cause hut, as it would appeal upon theiecoid, 
tho\ offeied no evidence md tlieioupon the Migistiate, with jut taking anv 
evidence in support of the complaint m ide the conditional oidei absolute under 
section 137 o I the Code ot Ciinnnal Pi need lie 

Now, it appeals to u- tbit the Sessions Judge s oidei directing a furthei 
onqunv in this case was ulna urn Wo suppose he meant to make this 
order undei section 4 i7 c f the Code ot [398] Cnminal Pioueduie, theio being 
no othoi section in the Code undo* which an oidei toi fuithei enquiry can be 
made On teieinng to tint siotiou howevei and Hading it b> the light of 
the sections occuuiug in Chaptei W I wlneh ends with section 203 of the 
Code it will he found tint jt is onlv in the c ise ot an offence that a superioi 
Couit is entitled to dnoct r tuitiiei uiquuv The ret of the petitioners com 
plained of was not m offence vidmre„iul to vieli a eompluiit we do not 
think the uiovisioiis of section 1 17 ot th Cole i m have anv application In 
this new of the matte i it soe ns to us that the subsequent older ol the 
Magistiate m iking his conditional mdti ibsolute must (all bhiough, the pio* 
eeedings Inung hec n taken upon tin uutnoiitv ol theordei of the Sessions 
Judge, wlm h wo hold to be illegal I tut iput fiom this onsideiation we 
aic ot ontnion that when the pctitimcis ippeiied hofoie the Magistiate and 
shewed cause, he was not con petent to nuke us conditioinl oidei absolute 
without taking evidence upon the mitten oi im complaint betoie him undei 
section 137 0 * the Code that section -uv-. 11 lie appeals and showi cause 

against the oidei the Mage-trite shall t ike evidence m the mattei if the 
Mag'stiate is sitistml tint the oielti is un* leusonihh* and piopet, no furthei 
proceedings shill he taken in the c.ue H the M igi'-trato is not so satisfied 
tho order -hal 1 he mide al),olute ’ Win it the station savs ‘ tiie Magistiate 
shall take evidence in tin mattei, ae itud it to nuan that he shall take 
evidence upon the mattei ol f he complaint, and not siniplv tho evidence vvhicli 
the opposite prrtv miglii often It seems to us tint, belme the Magistrate in 
this case could nuke hi- unditioni! oidei alisolute, he was hound to have 
taken ovide . e n the presence of the opposite pailv, and satistiod himself that 
the alleged w iv w is a public tlioio’igbfaie , tli it then* had been an unlawful 
obstruction tbeicoi md that hi- oomution il euelu was leasonable and proper. 
Tho report, oi othci infoimatiou which the Magistiate had leceived, or such 
evidence as lie might have taken iulou making the conditional order, is no 
evidence against the opposite paitv 1 ho piooeodmg uudoi section 133 being 
entirely ci }jaUt 

L’pou those minds vvu mike tlio lulo absolute. 

C K (i Huh made absolute. 


NOTES 

[Thr *i, followH n 11 All 4*i3. also 25 Cal 125] 
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£399] APPEAL FROM ORIGINAL CIVIL. 

The 27th November, and l()th December, JfWfi. 

Pkf.SE NT : 

Sir Francis Maclean, Kt., Chtef Justice, Mr. Justice Macpiierron 

and Mr. Justice Tkkvei/van. 

Ismail Ariff.Defendant 

' versus 

H. J. Leslie.Plaintiff. 

Costs—Presidency Small Cause Courts Act {XV of IS.yf), section 22 — 
Presidency Small Cause Courts Act (T of IS!). 1 ',), section 11 Suit 
brought, before, but dcteimined after, the passing of Act 1 of 
lS!)o~ ■Certificate Jnr Costs General Clauses 
Consolidation Art (/ ol tHti -s’), section (j. 

The plaintiff, before the passing of A.'t I of 189;">, instituted in the High Court a suit to 
recover from the defendant a sum of over R«. 2,000, which was reduced to a sum of less 
than Rs 2,000 before the hearing and therefore below the limit for suit 1 - cognizable bv the 
Small Cause Court. At the time of its institution tet XV of 18S2 was applicable, by section 
22 t of which Act a plaintiff was deprived, in a suit cognizable b\ the Small Cause Court, of 
his costs if he obtained a decree " for less than 2.000 rupees” unless the .Judge who tried it 
certified it was a fit, ease to be tried in the High Court. The suit was not determined until 
after the passing of Act L of lfiPa, bv section 11 of which the deprivation of costs applied to 
cases in which the plaintiff obtained a decree tor “loss than 1,000 rupee--.“ The Judge 
made a decree in favour of the plaintiff, and, without certifying that the case was one (it to 
be brought in the High Court, he allowed the pla.iiLili the costs of the suit. 

Held, on appeal, that the c.ts ' was governed by section 6 of the .reneral Clauses 
Consolidation Act (I of ISOS) . Act 1 of IS‘.Vi was not applicable, and the plaintiff was not 
entitled to his costs of suit. The principle of J>el> Xaraiv fluff v. Xareiuhn Krishna 
(I. L. R., 10 Cal., 207) applied. 

The plaintiff, an attorney, brought a hint m the High Court in December 
1894, to recover from the defendant a sunt of over Rs, 2,100 due by way of 
costs. After the plaint luid been filed, the plaintiff' discovered that he had 
inadvertently omitted to credit (he defendant with a payment of Its. 300. He 
at once wrote to the defendant giving credit for that sum, and reducing the 
claim to Rs. 1,800 odd. When the suit, was instituted section 22 of the 

* Appeal from Original Decree No. 4 of 1HAU. against the decision of Mr. Justice AMBER 
ALI. in Suit No. 809 of 1894. 

t rSec. 22:_If anv suit cognizable by the Small Cause Court, other than a suit to which 

section twenty-one applies. is instituted in ilie High Court, and 
Costs whon plaintiff sivs j£ j n hUC [, SL1 g tin- plaintiff obtains, in the ease of a suit founded 
in High Court in other on ( . 0 „ lriM ,t, n decree for any matter of an amount or value 
cases cognizable by Small j css ^han two thousand rupees, and in the case of any other 
Cause Court. su j t a decree for any matter of an amount or value of less than 

three hundred rupees, no costs shall he allowed to the plaintiff, 

and if in any such suit the plaintiff does not obtain a decree, the defendant shall be 
entitled to his costs as between attorney and client. 

The foreeoine rules shall not apply to any suit in which the Judge who tries the same 
certifies that it was one fit to be brought in the High Court.] 
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Presidency Small Cause Court's Act (XV of 1882) was applicable to it; that 
section providing that if any suit cognizable [400] by the Small Cause Court 
is instituted in the High Court, and if in such suit the plaintiff obtains in the 
case of a suit founded on contract a decree for any matter of an amount or 
value less than 2,000 rupees, * * no costs shall he allowed to the plaintiff; 

unless the Judge who tries it certifies that it was one fit to be tried in the 
High Court. The defendant pleaded limitation as to a large part of the sum 
claimed. After the passing of Act I of 1895, by section 11 of which Act the 
words “ one thousand ” are substituted for the words “ two thousand ” in 
section 22 of Act XV of 1882, a decree was made in favour of the plaintiff for 
the sum claimed : and the learned Judge, without certifying that the case was 
a fit one to be brought in tho High Court, gave the plaintiff costs op scale 
No. 2. The defendant appealed. 

Mr. Dunne and Mr. Chotvdhry, for the Appellant, abandoned the plea of 
limitation ; and the only question left for determination was the question of 
costs. 

Mr. T.A. Apcar (with him Mr. Pwjh and Mr. Aveloom) for the Respondent.—• 
There is no vested right to costs in anybody. The plaintiff brought his 
suit in December 1894 ; and the moment Act I of 1995 was passed, he could 
have withdrawn his suit, with leave to bring a fresh suit, and then have 
brought the fresh suit in the nigh Court. The Act has a retrospective effect, 
because it is a matter of procedure that the Act has changed, At the time 
of bringing the suit, no one had an\ substantive right in the costs. That being 
so, this is purely a matter of procedure ; and the procedure to be followed is 
that given by the later Act,— Bhobo Snndari Debi v. Rakhal Chunder Bose 
(I. L. R,, 12 Cal., 583). [Trevelyan, J.—Were you not under a disability 
to receive costs?j Yes, at the time the suit was brought: but before the time 
came for awarding the costs, the legislature had removed that disability. 
[Maclean, C. J.-—Then if the judgment Had been delivered on the 31st March 
1895, you would have been deprived of your costs?] Possibly, but that is a 
common result of legislation. 

Mr. Dunne for the Appellant.—Tho Act is not retrospective. The Legis¬ 
lature intended that the defendant should have the right to be exempt from pay¬ 
ment of costs in the event of the decree being against him for a sum smaller 
than a certain limit. [401 j The terms of the Act show that it could -not have 
been contemplated that suits instituted before the Act should come within a 
rule of jurisdiction prescribed by the new Act; for, after all, it is not a question, 
of procedure, but of jurisdiction. The new Act must refer only to suits insti¬ 
tuted after the 1st April 1895. [TREVELYAN, J., referred to the cases of Wright 
v. Hale (6 H. and N., 227), and Republic of Costa Rica v. Erlanger (L. R„ 
3 Cb. Div., 62).] Here there is an absolute prohibition of the plaintiff’s getting 
his costs. In the case of Wrujht v. Hale (6 H. and N., 227) there was no stated 
rule declaring any right in respect of costs. But the Small Cause Court Act 
entitles the defendant to exemption from liability in a certain event. To give 
the plaintiff his costs would be giving him something he was deprived of by 
the Legislature, and giving it to him because he bad done what the Legislature 
forbade him to do. [Maclean, C. J. — Does not section 6 of the General Clauses 
Act apply ? Thevelyan, J., referred to Deb Narain Dutt v. Narendra Krishna 
(I. L. R., 16 Cal., 267, (272).] Those principles apply here. The new section 
does not repeal the old one; it merely substitutes a new jurisdiction for an 
old one. 


C. A, V. 
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The following judgments were delivered by the Court; (Maclean, C..T., and 
MACPHERSON and TREVELYAN, JJ.): — 

Maclean, C.J. —The only question to be decided on this appeal is whether 
the plaintiffs are entitled to their costs of the suit. 

The suit is one by a firm of attorneys against their client to recover the 
balance of their bill of costs. The amount recovered is under Rs. 2,000 hut 
over Rs. 1,000. It is contended for the appellant, having regard to section 22 
of the Small Cause Courts Act (No. XV of 1882), that the plaintiff’s costs 
ought not to be allowed. That section, so far as is material, was as follows:— 

“ If any suit cognizable by the Small Cause Court other than a suit to 
which section 21 applies, is instituted in the High Court, and if in such suit the 
plaintiff obtains, in the case of a suit founded on contract, a decree for any 
matter of an amount of value less than Rs. 2,000, and in the case of any other 
suit a decree for any matter of an amount or value of less than Rs. 300, no 
costs shall he allowed to the plaintiff. The foregoing rules shall nos apply 
[402] to any suit in which the Judge who tries the same certifies that it was 
one fit to be brought in the High Court.” 

In the Court below the learned Judge allowed the costs, hut did not certify 
that the suit was one fit to be brought in the High Court. He treated the 
matter' of costs as one for the exercise of his judicial discretion. 

If the matter rested only on the above section, it would bo clear that the 
plaintiff could not he allowed his costs in the absence of any such certificate. 

The difficulty arises from section 11 of the Presidency Small Cause Courts’ 
Amendment Act (No. I of 1895), which caino into operation on the 1st April 1895. 
This substitutes the words “ one thousand ” for “ two thousand ” in section 22, 
above referred to.- In the opinion of the learned Judge in the Court below, as 
the suit had been commenced before the amending Act, tho plaintiffs could not 
he allowed their costs unless in his discretion he allowed them. 

What is the effect of section 11 of the repealing Act upon section 22 of 
Act XV of 1882 ? It repeals pro tanlo the provision as to amount in the old 
Act, but there is no provision that it should be retrospective in its operation. 
It is urged for the plaintiff that the repealing Act relates to procedure only, and 
does not interfere with any substantive right, and consequently that tho new 
Act is retrospective in its operation. 

I think, however, that the case comes within the thir i class of cases stated 
by Mr. Justice Wilson in delivering the judgment of the Full Bench in Deb 
Narain Dutt v. Narcndra Krishna (I. u. R., 16 Cal., 272'. He, says: ‘‘The 
third class of cases consists of those in whieh the law is changed by a mere 
repeal of a previously existing law, and the repealing enactment contains no 
special rule for its own interpretation. Such cases are governed by section 6 
of the General Clauses Act.” 

Section 6 of the General Clauses Act says: “ The repeal of any Statute shall 
not affect any proceedings commenced before the repealing Act shall have come 
into operation.” This suit—a “proceeding” within the meaning of that 
seetion—was instituted before the repealing Act came into operation. I 
[40S] therefore think the provisions of the repealing Act do not apply to this 
ease, that section 22 of the Small Cause Court Aot does apply, and that, as 
the plaintiff has recovered less than Rs. 2,000 and the Judge has given no 
certificate, the plaintiff cannot be allowed the costs of the suit. The appeal 
therefore must be allowed. The appeal also dealt with a point as lo the 
statute of Limitation, but that was abandoned by the appellant’s Counsel. 


18 CAL-—36 
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As the appellant therefore has failed as to part of his appeal and succeeded 
as to the other, there will be no costs of the appeal. 

Hacpherson, J. —I agree with the learned Chief Justice. I think that 
section 22 of the Small Cause Court Act as it stood unamended by the Act of 
1895 applied to this suit. The effect of the amendment was wholly to repeal 
section 22 as regards all suits in which the amount decreed was less than 
Bs. 2,000 and over Rs. 1,000, and by section 6 of the General Clauses Act the 
repeal did not affect the suit which was pending when the repealing Act came 
into operation. The learned Judge did not certify as required by section 22, 
and he had no discretion in the matter of costs. 

Trevelyan, J. —The question of limitation having been abandoned by 
Mr. Dunne, tho only question which we have to decide is as to the costs. 

In my opinion section 11 of Act I of 1895 has no application to the present 

case. 

At the time this suit was instituted Act I of 1895 had not been passed, 
so the alteration of Act XV of 1882, section 22, does not affect this suit. The 
matter is, I think, concluded hV section G of the General Clauses Act, and the 
English cases as to the effect of an alteration in the law of procedure upon 
pending proceedings have no application. 

Under section 22 of Act XV of 1882, the, discretion which a Judge 
possesses as to costs has been, taken away. In case of a decree for a sum 
under Bs. 2,000 the plaintiff is expressly prevented from obtaining his costs, 
except the Judge who tries the suit “ certifies that it was one fit to be brought 
in the High Court.” 

I do not understand that in this case the learned Judge has certified in 
terms of the section. He has treated the cases as one [404] governed by his 
ordinary discretion, and has given reasons which would be equally applicable 
to any case whether tried in the High Court or in the Small Cause Court. 

Having regard to the objects of the Act, I think that a certificate can only 
be given in a ease where a Judge considers that the case was not one which 
oughL to be brought in the Small Cause Court. So strictly has this section 
been construed, that I have never known a certificate given under it. It is 
not neeessary to determine in what class of cases a certificate should be given ; 
but I doubt very much whether the Legislature by the terms of section 22 
intended much to extend the powers which they gave to the Judge under section 9 
oi Act XXIV of 1864, viz., that he could only certify when “by the reason of 
the difficulty, novelty or genera, importance of the ease or of some erroneous 
course of decisions in like cases in the Court of Small Causes, the action was fit 
to be brought in the High Court.’' 

I would hold that the plaintiffs were entitled to no costs in the Court 
below, and that each party should pay his own costs of this appeal. 

Appeal allowed. 

Attorney for the Appellant: Babu Kedar Nath Mitter. 

Attorney for the Respondent: Mr. F. M. Leslie. 

II. \V. 


NOTES. 

[ Thh was not followed iu (1897) 21 Bom., 779 on the ground of retrospectivity of laws 
regulating procedure.] 



SO&URtfLLAH KAZI &C. V. BAMA SUNDARI DASI ! 1897} l.L.R. 24 Cal. 466 

£3< Cal. 4M] 

APPELLATE CIVIL. 

The 17th February . 1897. 

Present: 

Sir Francis William Maclean, Knight, Chief Justice, 
and Mr. Justice Banebjee. 


Sukuvullah Kazi and others.Principal Defendants 

versus 

Bama Sundari Dasi.Plaintiff.' 


Land Registration Act (Bengal Act VII of 1876), sections 88 and 78—Suit 
for rent—Whether it is necessary, to enable him to sue for rent, that 
a pulnidar should be registered.under the Act. 

A putnidar is not a proprietor within the meaning of sections 38 t and 78 ] of the Land 
Registration Act. 

[405] THIS appeal arose out of an action for rent. The plaintiffs allegation was 
that she was the proprietress of a share of a zemindari, and she also held other 
shares as putnidar and durputnidar. She further alloged that she got her 
name registered in respect of those shares under the Land Registration Act. 
The principal defendants denied the relationship of landlord and tenant, and 
also pleaded that, inasmuch as the name of the plaintiff was not registered 
under the Act, the suit was not maintainable. The Court of First Instance 


* Appeal from Appellate Decree No. 252 of 1895, against tlie decree of Bubo Nuffer 
Chundra Bhutta, Subordinate Judge of Hooghly, dated tile 30th of November 1891, reversing 
the decree of Babu Haro Kumar Rai, Munsif of Scrampur, dated 2P>th of January 1894. 


Proprietor and manager 
to register within specified 
time. 


t [See. 38 .—Every proprietor of an estate or revenue-free 
prop, rtv, or of any interest therein, respectively, being in pos¬ 
session of such estate, property, or interest, at the commence¬ 
ment of this Act, i.e., the 23rd August 187G, 


every joint proprietor of an e.state or revenue-free property being m charge of such 
estate or property, or of any interest therein, respectively, on behalf of the other proprietors 
thereof, at the commencement of this Act, 

and every person being manager of an estate or revenue.free property, or of any interest 
therein, respectively, on behalf of a proprietor thereof, at the commencement of this Act, 

shall, if his name and the character and extent of his interest have, not already been 
registered, make application in the manner hereinafter provided for the registration of his 
natno and of the character and extent of his interest as such proprietor or manager, to the 
Collector of the district on the general register of which such estate or property is borne, or 
to any other officer who may have been empowered by the Collector to receive such application, 
within such time as the Lieutenant-Governor may fix as hereinafter provided.3 

J ( Sec. 78:—No person shall be bound to pay rent to any person claiming such rent as 
__ , , . . proprietor or manager of an estate or revenue-free property in 

No person bound to pay reS p eo t 0 f which he is required by this Act to e.auso his name 
rent to claimant n to registered, or as mortgagee, unless the name of such 
registered. claimant shall havo been registered under this Act; 

and no person being liable to pay rent to two or more such proprietors, managers, or 
mortgagees holding m common tenancy, shall fie bound to pay 
Payment to eaqh of seve- to any one such proprietor, manager, or mortgagee more than 
ral proprietors, etc., hold- the amount which bears the same proportion to the whole of 
ing in common tenancy. such rent as the extent of the interest in respect of which such 

proprietor, manager, or mortgagee is registered bears to the 
entire estate or revenue-free property.] 
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dismissed the suit, holding that the plaintiff failed to prove the relationship of 
landlord and tenant; and also holding that, as the plaintiff did not get her 
name registered in respect of the share of one Mongols Dasi, whose putni right 
she had purchased, the suit was not maintainable. On appeal the learned 

Subordinate Judge decreed the suit, holding that it was not necessary undm 

the Land Registration Act to register the name ol the putnidai W ordei 0 
enable bur to bring and maintain a suit for rent; but be did not decide the 
point whether there existed the relationship of landlord and tenant between 
the parties. 

From this decision the defendants appealed to the High Court. 

Dr. Asutosli Mookcrjee and Babu ( ryatiendra Nath Basil for the Appellants. 

Babu Saroda Churn Muter and Babu Haro Kumar Mi tier for the Respondent. 

The judgment of the High Court (Maclean, C.J., and BanEBJEE, J.) (so 
far as it is material lor the purposes of this report) was as follows 

Maclean, C.J.: — The first point taken in this appeal was, that inasmuch 
as tho plaintiff was not registered, the suit was not maintainable, having regard 
to sections 78 and 38 of Bengal Act VII of 1876. The question is, whether 
tho plaintiff is a proprietor within the meaning of the term as used in those 
sections. I think that tho purview of the Act is shown by the preamble which 
runs as follows : - 

“ Whereas it is expedient to make better provision for the preparation and 
maintenance of registers of revenue-paying and revenue-free lands, and of pro¬ 
prietors and managers thereof.” I .ooking at the sections to which .1 have refeired 
and to the preamble [406] of the Act, 1 think the term “ proprietor ” was 
intended to be confined to a zemindar and not to a pulnidar; tho first objection 
therefore fails. 

Another preliminary objection was taken that an appeal would not lie 
having regard to section 103 of the Bengal Tenancy Act. Having regard to 
sub-section (h) of that section, it seems to me that the decree in this case has 
decided a question relating to title to laud or to some interest in land 
as between parties having conflicting claims thereto, and therefore in my opinion 
an appeal lies. 

This further question consequently arises. The Munsif found as a matter 
of fact that, the relation of landlord and tenant did not subsist between the 
plaintiff and the defendant from whom she is claiming rent. The Subordinate 
Judge did not go into that matter at all. His judgment is absolutely silent 
upon the point. I am therefore of opinion that, as regards this point, which 
is tho foundation of the plaintiff’s claim, the ease must be remanded to the 
Subordinate Judge for him to go into that question, and as the whole case is 
remanded, it whi not prevent him from going into any other points which may 
have been raised, or from deciding, if lie thinks tit, that a decree for the entire 
rent might, he made, instead of a decree lor a share only. 

Upon these grounds the appeal will he allowed and the case remanded to 
the Lower Appellate Court for retrial. The costs of this appeal will abide and 
follow the result. 

S. C. (i. Appeal allowed. Case remanded. 
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The 18th February, 1897. 

Present: 

Mr. Justice Trevelyan and Mr. Justice Beverley. 

Lala Ramjewan Lai.Defendant 

versus 

Dal Koer.Plaintiff in Appeal No. 87.’' 

Hindu Laic — Will — Construction of Will --“Malik,'' Meaning of, as applied 
to female legatees—Contingent bequest—-Gift absolute— Life estate — 

Indian Succession Act (X of 1865), sections III and 1 ‘25 — 

Direction against alienation —Costs. 

A Hindu, survivor of two brothers in a joint famijy under the Alitakshura law, died, 
leaving a widow and two daughters, a brother’s widow, and [§37] three daughters of 
his brothor. In his will it was provided inter alia that his daughters and brother’s daughters 
“ shall be maliks and come iri possession in equal shares of all 1,h n moveable and immoveable 
properties.” It was also provided that in the event of any of the daughters of the testator 
or of his brother dying childless her share 11 shall dev*live in equal shares on the surviving 
daughters,” 11 but such share shall have no connection with her husband’s Inmilv." The 
will made a further provision that the daughters should not have on any account the right 
to sell or alienate their shares. Held, 

(1) The expression maliks ordinarily implies an absolute gift, and there is no authority 
for introducing into the wdl the idea that a female ought not to obtain anything beyond 
an estate for her lifetime. 

(2) Having regard to section lilt of the Indian Succession Act [applicable under the 
Hindu Wills Act (1 870) J and the Privy Council ease of Nnreiuira Nath Sircar v. Kamalbasini 
Dasi (1. L. R., 23 Cal., 5153), tin provision of survivorship applied only to the ease of a daughter 
dying during the lifetime of the testator,' and did not take effect m the present case, the 
daughter whose share was in question having died several years after the testator's death. 

m As to the direction against alienation, section 125 [ of the Indian Succession Act 
provides for a ease like this, and the daughters receive their shares as it there was no such 
direction. 

(4) The will was not open to the construction that there was a life estate only conferred 
by it on the. daughters. 

ON thesp appeals, questions were raised on the construction of the will of one 
Sunder Lai, sole surviving male member of a joint Hindu family under the 

Appeals from Original Decrees Nos. 87,‘J1 and 92 of 1895 against the decree of Babu 
Upcndra Chuuder Mallick, Subordinate Judge of Patna, dated the 28th of December 1894. 

Bequest contingent upon T [Sec. Ill -.-Where a legacy is given if a specified uncertain 
a spocified uncertain event. event shall happen, and no rime is mentioned in the Will for 
no time being mentioned the occurrence of that event, the legacy cannot take effect unless 
for its occurrence. such event happens before the period when the fund bequeathed 

is payable or distributable.] 

Direction that funds be J [Sec. 125 '.-Where a fund is bequeathed absolutely to or for 
employed in a particular the benefit of any person, tut the Will contains a direction that 
manner following an abso- it shall ho applied or enjoyed in a particular manner, the 
lute bequest of the same to legatee shall be entitled to receive the fund as jf the will had 
or for the benefit of any contained no such direction.] 
person. 
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Mitakshara law. The will was executed on the 2-5th May 1883, and Sunder 
Lai died on the 7th September of the same year, leaving a family consisting of 
a widow and two daughters, a brother’s widow, and three daughters of the said 
brother. The principal point argued in the appeals was the nature of the 
estate conferred by the will upon Jiu Koer, one of the daughters of the 
testator's brother and tho succession to that estate upon hor death which 
occurred on the 28th July 1888. 

The material parts of the will were as follow:— 

Para. 10. “ After giving Rs. 50 per mensem to tho widow of my deceased elder brother and 
Rs. 50 per mensem to my fourth wife, the three daughters of my deceased elder brother 
and tho two daughters born of tho womb of my second wife as well as that daughter 
or daughters who may be born of the womb of ray fourth wife, shall be the maliks 
and come in possession in equal shares of all the moveable and immoveable properties. 
Perchance any of the above daughters die and she leaves any male child, then such 
[408J male child shall bo tho representative of his mother and get tho share left by her. But 
in ease any of tho daughters die childless, then in that case the share left by such deceased 
daughter shall devolve in equal shsi.ros.ou the surviving daughters of my elder brother and of me 
the declarant. But such share shall have no connection with hor husband's family.” 

■ Para. 11. “Perchance any of the daughters of my elder brother or the daughters of 
me tho declarant give birth to no sou, on the contrary she or they give birth to daughter or 
daughters, then m the place of a son, such daughter or daughters who will be born from her 
own womb shall inherit the properties of the daughter (who may not give birth to a son) 
which she might have inherited from me tho declarant, and will succeed her mother as her 
representative. No other person shall have any claim to it.” 

Para. 17. “ The daughters of my elder brother or their children succeeding them will 
be entitled to got equal shares in the properties which exist at tho present moment, or which 
may be acquired hereafter, and they will be at liberty to remain in possession of the pro¬ 
perties jointly, being on good terms with one another, and after joint management take 
their respective equal shares of the properties and appropriate the proceeds thereof, or after 
separately managing their respective shares appropriate the proceeds thereof, separately to 
their own respective use. But my daughters or the daughters of my elder brother shall not 
have on any account the rights to sell or alienate, directly or indirectly, { thc shares of the 
properties or of the houses which may fall to their respective shares. In caso any of them 
does so, it will be hold null and void in the Courts of Justice.” 

Tbe plaintiffs in the three cases were, respectively. Dal Koer and Jhamela 
Koer (the two daughters of the testator) and Birja Koer (one of the daughters 
of his brother). The defendant ia all the suits was Ram Jowau Lai, husband 
of Jiu Koer, deceased. The Subordinate Judge held that the will did not 
confer an absolute estate on the daughters, and that the defendant was not 
entitled to succeed to Jiu Koer’s estate. 

* 

The defendant appealed to the High Court. 

Dr. Rash Behary Gho&e, Babu Saligram Singh, Babu Mahabir Sahay, and 
Mr. H. E. Mendies for the Appellant. 

Moulvie Mahomed Yusuf and Babu Tar it Mohan Das for the Respondent in 
Appeal No. 87. 

Moulvie Mahomed Ishfalc for the Respondent in No. 91. 

Babu Jogendra Chandra Ghose for the Respondent in No. 92. 

The judgment of the High Court (Trevelyan and Beverley, JJ.) was 

as follows: — 

These three appeals are against decrees made in three several [409] suits 
which were tried together : and the only question before us is as to the construc¬ 
tion of the will of ono Lala Sunder Lai made on the 25th May 1882. 


0 


278 



DAL KOBE [1897] 


l.L.R. 24 Cal. 410 


Before referring to the terms of the will it will be well to mention that 
the point is shortly whether, having regard to the terras of the will, the 
husband of a daughter who survived the testator is entitled to obtain the sharo 
given by the will to that daughter, or whethor he is to be excluded from any 
rights under the terms of the will. It is not disputed that if an absolute estate 
was given to the daughter by this will, and there was nothing in the will giving the 
share to some one else on her death, the husband as her stridhan heir would be 
entitled to it. The important parts of the will are referred to by the learned 
Judge in the Court below. The testator begins by expressing a hope that the 
family will continue to live jointly, but in the event of disputes he makes certain 
provisions. Paragraphs 10 and 11 are the two first which we have to consider. 
Paragraph 9 first of all gives Es. GO a month to the widow of the testator’s 
brother, and Rs. 50 a month to the testator’s fourth wife, and then paragraph 10 
provides that the three daughters of his elder brother and the two daughters 
of the testator’s second wife as well as the daughter or daughters who may he 
born of tho testator’s fourth wife, shall be maliks and come in possession in 
equal shares of all the moveable and immoveable properties. Prima facie 
there can he no question but that a gift, when there are no controlling words, 
is an absolute gift, and tho expression “ maliks " used here would ordinarily 
imply an absolute gift. But it is contended that we must introduce into this 
will what is said to be the prevalent Hindu idea that a female ought not to 
obtain anything beyond an estate for her lifetime, and, therefore, although the 
word “ maliks ” is used, we must cut down the estate to the extent of an estate 
given to a Hindu daughter. There is no authority for such a proposition. 
The words are absolute, and if they stood by themselves without anything to 
the contrary it would be impossible for us to say that they did not give an 
absolute estate. The following are the words upon whicli the lower Court has 
acted and upon which reliance has been placed in this Court: “ Perchance any 
of the above daughters die, and she leaves any male child, then sueh male child 
shall be the representative of his mother and get the share lefbhy her. Bub in 
case any of [410] the daughters die childless, then in that case tho share left 
by such deceased daughter shall deyolve in equal shares on tho surviving 
daughters of my elder brother and of mo the declarant. Hut such sharo shall 
have no connection with her husband’s family. Perchance any of tho daughters 
of my elder brother or the daughters of me the declarant give birth to no son, 
on the contrary she or they give birth to daughter, or daughters, then in the 
place of a son, such daughter or daughters who will be born from her own 
womb shall inherit tho properties of the daughter (who may not give birth to 
a son) which she might have inherited from me the declarant and will succeed 
her mother as her representative. No other person shall have any claim 
to it.” 


We think that having regard to the provisions of section ill of the Indian 
Succession Act, which is made applicable to Hindus by the Hindu Wills Act, 
and having regard also to the recont case of Norendru Nath Sircar v. Kamalbasini 
Dasi (I.L.R., 23 Cal., 563), these provisions can apply only to the case 
of a daughter dying during the lifetime of the testator. “ Perchance any 
of the above daughters die,” as has been pointed out, must refer to their 
death at some particular time. No other time is pointed at by the will except 
the time when the share would be distributable, namely, the time of the death 
of the testator, and quite apart from section 111 and the case to which we 
have referred, it is clear that the scheme of this portion of the will provides for 
all events which might happen before the testator’s death. If the daughter dies 
leaving a male child, the male child is to become the representative of his 
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mother and to get the share left by her, that is to say, the share which she 
would have obtained if she had survived the testator. It is not disputed that 
a male child would obtain an absolute estate in this property. If the con¬ 
struction sought to be put upon this will by the respondent is correct, although 
the daughter would succeed to a life-estate, yet a son who succeeded her 
would get a very much greater interest in the estate than that of his mother, 
whereas the will provides that he is to get the very share left by ber. Similarly, 
if the daughter dies childless, the share which she would have acquired goes 
over to the other daughters. If she dies leaving a daughter, then the daughter 
will also succeed her mother as her representative in the same way as the son. 

mi Much reliance was placed upon tho words “ but such share shall 
have no connection with the husband’s family.” That expression, it is true, 
is somewhat vague. The husband’s family would of course include his son, 
etc. But assuming that it was intended to apply to the husband and persons 
of the family other than those related by blood to t,he testator, we think it 
was only intended so to apply where the daughter dies during the testator’s 
lifetime. One can well understand that a man leaving property and wishing 
to provido for his daughter would not desire to provide for bis sondn-law on 
the death of the daughter, as a son-in-law’s relationship to the father-in-law 
would nocessarily be altered by the death of the daughter, and the father-in- 
law would not have the same inter est in providing for him, though he would 
not necessarily wish to exclude him entirely, in case his daughter was alive. He 
would not contemplate events happening so long after his own death. It is not 
to be supposed, in the absence of anything more definite, that the exclusion was 
to he for ever and ever, whatever events might happen, of any person connected 
with the husband. There is nothing on the face of the will to suggefit such 
an exclusion. In our opinion the testator in this case intended to exclude his 
son-in-law onl> in the event of the daughter dying before his own death. 

The only remaining question is, whether tliore is anything in the will to 
cut down the absolute gift in the 10th paragraph There is nothing in any of 
the paragraphs in any way affecting this question, unless it be paragraph 17; 
and the only portion of that paragraph which may be said to deal with it is at 
the end: “ But my daughter or the daughters of my elder brother shall not have 
on any account the right to sell or alienate diroctly or indirectly the shaves of 
the properties or of the houses which may fall to their respective shares. In 
case any of them does so, it v ill he held null and void in the Courts of justice.” 
It is said that tiie effect of that is to give a life-estate to the daughter, 
that is, that the effect of giving an absolute estate plus a restriction on its 
sale or alienation i8 to give a life-estate. There is nothing in the will about 
a life-estate being givon to the daughters, and if they had a life-estate given 
to them, there is no reason why there should be any provision restricting 
them from selling or alienating. [4123 Having a life-estate, they would have no 
right to sell or alienate. This case is not different from any other case where 
a testator makes an absolute gift, and in some other part of his will puts in a 
provision against sale or alienation. It is a case provided for by section 125 
of the Indian Succession Act. That section says : “ When a fund is bequeathed 
absolutely to or for the beuefit of any person, but the will contains a direction 
that it shall be applied or enjoyed in a particular manner, the legatee shall 
be entitled to receive the fund as if the will had contained no such direction.” 
That embodies a well known principle of law. Moreover, regarding this 
question as to whether there was a life-estate, one would expect, having regard 
to the express gifts to the legatees as maliks, to find that there have been 
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some gifts over after the deaths of the daughters. Paragraphs 10 and 11 refer 
only to events happening during their life, and there is no provision in the will as 
to who should enjoy the property after their deaths. We think that this will 
is not open to the construction that there was a life-estate. Giving a 
reasonable construction to the will, and taking the whole of it into consider¬ 
ation, we are unable to say that the estate should in any way he limited. It 
follows that the ap])eals must be allowed, the decrees of the lower Court set 
aside, and the suits dismissed. 

Regarding the question of costs, this is, we think, a case where the defend¬ 
ant is entitled to his costs. This is not an ordinary case of a suit brought for 
the construction of a will. It is a case in which an attempt has been made to 
oust from his property a person who has been enjoying possession of it, although 
the title of the plaintiff depends upon the construction of a will. Ho took his 
risk as to whether the Court would take his view of the construction, and, 
having failed, he must pay for the litigation. The defendant (appellant) is, in 
our opinion, entitled to costs against the plaintitfs-respondents in each case, 
and the order we make is that the appellant do recover in each of the appeals 
one-third of the highest set of costs, in i-espect* to the hearing fee, that he is 
entitled t§ in any one of these three appeals. This concerns the hearing fee in 
this Court alone. He is also entitled to all other costs in these appeals, and to 
the costs, in the lower Court. 

S. C. C. • Appeal alloiced. 


NOTES. 

I “ The expression ‘ heir ’ or ' malih ’ or ‘ heir and mnlik' would, except in the case of 
women [(1886) 11 Bom., 69 ; (1889) 14 Bom., 1J ordinarily indicate an absolute estate ((1897) 
24 Cal., 884 at 849 ; (1885) 9 Bom., 491 ; (1897) 24 Cal., 406; (1907) 30 All., 84 P. C. ; (1909) 
14 C.W.N., 458] but the context might show that a restricted estate [(1874) 2 I.A., 7 ; in 
(1896) 19 All., 16 at p. 21 the Court said, ‘ The use of the word mnlik (owner) is consistent 
both with an intention to bestow on her a widow's estate and also the estate of an absolute 
owner’] or a right of management was intended : —(1868) 3 B.L.R., O.C., 85.”—Phillips and 
Trevelyan on Hindu Wills, II Kdu. (1914) p, 85 ; 92. See also (1000) 5 C.W.N., 300. (1906) 
83 Cal., 947 ; (1906) 29All., 217 ; (1899) 27 Cal., 44 ; (i908) 88 Cal., 896 P.C ; 13 Bom. L.R., 
141. 

As regards sec. Ill, see also, (1912) 40 Cal., 274 P.C ; (1896) 23 Cal., 563.] 


[413] APPELLATE CIVIL. 

The 15th March, 1897. 

Present: 

Mr. Justice Trevelyan and Mr. Justice Beverley. 


Ahbas and another.Defendants Nos. 2 and 3 

versus 

Fa8sih-ud-din and another (plaintiffs) and others.Defendants 4 and 5. 

Mesne profits—Limitation Act (XV of 1877), Scheduh 11, Article 109 — 
Wrong-doers independent of the defendant—Civil Procediae Code 

(1889), section 211. 

In a suit brought on 26th Beptomber 1893 for mesne profits of land, for the possession of 
which a decree had been previously obtained against the defendant, the plaintiff claimed 
damages in respect of the Fusli years 1297—1300, the year 1297 P. ending on the 28th 
September 1890. The defendant objected inter alia that the claim in respect of the period 

* Appeal from Original Decree No. 176 of 1895, against the decree of Babu Karuna Das 
Bose, Subordinate Judge of Tirhoot, dated 15th of March 1895. 
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beyond three years before the date of suit was barred by limitation, and that uhe not 
for profits of the lands from which she had been dispossessed by ot era. « ■ 

(1)U»d«. Article 109•. Schedule IX of theUmitetiou Act the ** i«d»t » taH. 
mesne profits received by her or which she might have with due »igcn ^ 

the three years before the date of suit, and not before. The period 0 r 7 , (lQ w R 
no reference to the time when rents fall due. Byjnath Pershad v. a 100 V * ’ 

486); ThakoorDass Acharjee ChucUrbidty v. Shoshee Bhoosnn Cha 

and Thakoor Dass Hoy Choibdliry v. Nobin Kristo Ghose (22 W. «•, ^ damages for 

(2) In the case of every wrong the liability ot the defendant is i 
the wrong which he has himself done. With reference to the definition of mesne P^in 
section 2Ut of the Civil Procedure Code, if the defendant was excluded from possession, she 
could not bo said to have actually or even impliedly received the profits, nor couiu B “° Wlth 
ordinary or extraordinary diligence have received thorn. The case was remanded to 
determine what mesne profits were payable between the 26th September 1890 and the date, 
if any, when dispossession was proved. 

Thk facts and arguments in this case sufficiently appear from the judgment 
ol the High Court. The defendants Nos. 2 and 3, the legal representatives of 
Jmambandi Begum, the origirial defendant, appealed to the High Court. 

Mr. 6’. Gregory, Dr. Bash Iiehary Ghose and Moulvie Mahomed 91 ustapha 
Khan for the Appellants. 

Babu Umakali Mukerjee, Babu Kanina Sindhu Mukerjee, Babu Dwarkanath 
Chakraharti and Babu Lai Mohan Ganyuli for the Respondent. 

[414] The judgment of the High Court (Trevelyan and Beverley, JJ.) 

was as follows :— 

The plaintiffs, having obtained in another suit a decree for possession 
of property from which they had been ousted, have brought this suit for 
mesne profits. 

This suit was originally brought only against Jmambandi Begum, who 
was tho principal defendant in the other suit, hut in consequence of her alleg¬ 
ing in her written statement that she had been dispossessed by other persons 
of a portion of the land in respect of which mesne profits were sought, those 
other persons, viz , Dulhin Golab lvunwar and Awadh Behari Narain Singh, 
who had also been parties to the suit for possession, were, at the instance 
of the plaintiffs, added as defendants in this suit. 

Imarnbandi Begum died pending this suit. _ 

'*"[Artri09 _ .....- ... 


Description of suit. 


Period of 
limitation. 


Time from which period 
hn^iiiK to run. 


Par the profits of immoveablo ; Three years 
property belonging to the plaintiff 
which have been wrongfully receiv¬ 
ed by tho defendant. 


When the profits are received, or 
' where the plaintiff has beendispossesa- 
I ed by a decree afterwards set aside on 
| appeal when he recovers possession.] 


T CSec. 211When the suit is for the recovery of possession of immoveable property 
L ' yielding rent or other profit, the Court may provide in the 

In suits for land, Court Jj ecree f 01 - the paymont of rent or mesne profits in respect' of 
may decree payment of BUC h property from the institution of the suit until the delivery 
mesne profits with interest. 0 j p 08RegB ion to the party in whose favour the decree is made, or 
until the expiration of throe years from the date of the decree whichever event first occurs), 
with interest thereupon at such rate as the Court thinks fit. 

Explanation :—* Mesne profits’ of property mean those profits which the person in 
wrongful possession of such proporty actually received, or might with ordinary diligence 
have received, therefrom, together with interest on such profits.] 

'* * 
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The learned Subordinate Judge has given to the plaintiffs a decree against 
the heirs of Imambandi Begum, and has declined to adjudicate on the 
liability of the added defendants, considering it to be a question between the 
defendants themselves. 

Tbe heirs of Imambandi have alone appealed to this Court, so that thoir 
liability to the plaintiffs can alone be determined in this appeal, and in what¬ 
ever way we may alter the decree against them, we cannot in this appeal fix 
any liability upon the added defendants. 

The two questions argued before us were: (1) Whether the plaintiffs can 
recover mesne profits for more than three years before suit ? and (2) whether the 
liability of Imambandi for mesne profits continued after she had been herself 
ousted from the property ? 

The learned Subordinate Judge has given a decree for more than three 
years before suit. His judgment on this question is as follows : “ 1st Issue— 
The mesne profits are claimed from 1297 ; and I have to determine whether the 
claim for 1297 and 1298 is barred by limitation. The present suit was filed on 
the 26th September 1893, and the plaintiffs' cause of action for the mesne profits 
of 1297 arose at the beginning of 1298. The Fusli year 1297 ended on the 28th 
September 1890; and the plaint in this case having been filed on the 26th 
September 1893, the claim [415] for the mesne profits of 1297 was just within 
time ; and the claim for 1298 is a fortiori not barrod by time.” 

The appropriate article of the Limitation Act is Article 109, which allows 
three years from the time when the mesne profits are received, i.e., the 
defendant is liable for all mesne profits received by him (or to use the words 
of section 211 of the Civil Procedure Code, which he might with ordinary 
diligence have received) during the three years before suit, and not before. 
There is nothing in the Act to fix the period with reference to the time 
when rents fall due. It is the actual receipt of the rents, whenever they may 
have fallen due, which creates the liability. The rents long since duo or rents 
not yet due would, when received, equally fall within the expression mesne 
profits, as much as rents which are at the moment accruing due. This 
interpretation is that which, as far as we know, has been always placed 
upon this article of the Limitation Act and we know of no authority to the 
contrary under the present Limitation Law. In the case of Mahomed litasat Ali 
v. Hasin Banu (1, L. R., 21 Cal., 157) a decree for more than the three years 
was admitted by Counsel to be incorrect and was accordingly varied by 
Her Majesty in Council. The decisions in Byjnath Pcrshad v. Badhou Singh 
(10 W. R., 486), Thakoor Dass Acharjce GhuckcrbuUy v. Shoshee Bhoosun 
Chatlerjee (17 W. R., 208), and Thakoor Das Hoy v. Nobin Kristo Crhose 
(22 W. R., 127) ara under a different law, and are not therefore binding upon us. 
In our opinion the plaintiffs cannot in any event recover mesne profits received 
by Imambandi, or which might have been received by her, before the 26tb 
September 1890. 

The second question arises as follows: lu her written statement Iriiarn- 
bandi alleged that she had been excluded from occupation of a part of the land 
by an order of the Criminal Court obtained at the instance of the added 
defendants. The second issue is wide enough to include this question. The 
learned Subordinate Judge treats tbe question as one arising between the 
defendants themselves, not as arising between the plaintiffs and Imambandi. It 
is true, he says, that if the evidence taken by the Amin be not looked into, there 
is no reliable evidence whatsoever to show, that Dulhin Golab Kunwar and 
Awadh Behari [416] ever held any of the lands in dispute. But it is clear from 
his judgment that he declined to allow this question to be entered into. 
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It remains to be seen whether the Subordinate Judge’s view is justified 
by the law. To use the words of Mr. Justice PiiEAli in Indurjeet Singh v. 
Badhey Singh (21 W. R., 269): “ Generally from the nature of the claim to 
mesne profits, mesne profitsougbt not to be estimated for any period during which 
the defendant who is to be made responsible for them was not active in keeping 
the plaintiff out of possession.” In that case the property was in the hands 
of a receiver appointed by the Court, and the same learned Judge pointed out 
that the defendant could not be answerable for damages for mesne profits 
in respect of those years during which an officer of the Court and not the 
defendant was keeping the plaintiff out of possession. 

, On this question the circumstance that an officer of the Court was keeping 
the plaintiff out of possession cannot differentiate it from the case where any 
person other than the defendant and not acting under or in collusion with the 
defendant was keeping the plaintiff out of possession. 

Mosne profits are defined by section 211 of the Code of Civil Procedure as 
meaning those profits which the j>«rson in wrongful possession of such property 
actually received, or might with ordinary diligence have received therefrom 
together with interest on such profits. If the defendant was excluded from 
possession, she can scarcely be said to have been in wrongful or any possession. 
She cannot be said to have actually or even impliedly received the profits, nor 
could she, with ordinary or extraordinary diligonce. have received them. This 
view of the law was also taken in the case of Haradhun Dult v. Joy Kisto 
Bancrjee (11 W. R., 444), 

It is complained that it would be hard upon a plaintiff to expect him to 
be continually enquiring whether a wrong-door had ceased to be in possession, 
but in the case of every wrong, tbo liability of the defendant is limited to 
damages for the wrong which he himself has done. He is not a surety 
for damages resulting from the acts of other wrong-doers who are independent 
of him. 

[417] In the case ol Doc v. Harlow (12 A. & E., 40) the action was 
brought against a wrong-doer, his tenant, and the tenant’s under-tenant. Lord 
DENMAN left the case to the Jury to say on the case against all the defendants 
how long the three had been jointly keeping out the rightful proprietors. On 
the application by the tenant ior a new trial Lord Denman said : “If there had 
been no evidence here but tnat. the under-tenant remained in possession I should 
have left the case differently." The evidence on which the Court relied was 
that the tenant, had received rent from the under-tenant, and was therefore in 
possession Mu-nigh him. This case, we think, assumes that a wrong-doer is 
not responsible foi the acts of another wrong doer, who is independent of him. 
In Mayne on Damages, 4th Edition, p. 418, it is said that in an action for 
mesne profits when the ground of action is the hare fact of possession, damages 
can only he recovered for'the time the possession was actually retained. The case 
must go hack to the lower Court, in order that the appellants may have an oppor¬ 
tunity of proving that Imambandi Begum was dispossessed. Inasmuch as her 
possession has been determined by the decree in the previous suit, the onus of 
-proving dispossession must lie upon her representatives the appellants. They 
will not be liahlo for mesne profits for any time after her dispossession, or before 
the 26th of September 1890. The Court beiow must determine what mesne 
profits aid payable between the 26th of September 1890 and the date, if any, 
when dispossession is proved. If dispossession be not proved, then the plain¬ 
tiffs will he entitled to mesne profits up to date of suit. It will he necessary 
that an opportunity for giving evidence should be afforded to the parties. 


284 



tlAJEDUft RAJACBOWDllURl V. GOUJt MOHUN DAS &c.[1897] l.L.R. 29 Cal. 41ft 


We allow no costs of this appeal except to the added defendants who are 
entitled to their costs, as no case was or oould have been made against t hem 
in this appeal. 

Appeal allowed. Case remanded. 


S. C. G. 


MOTES. 


[See also (1901) 5 C.W.N., 720 ; (1903) 32 Cal., 118; (1914) 24 I.C., 866 (Nag.); and 
(1910) 8 1.0., 162(Mad.).] 


[418] APPELLATE CIVIL. 


The 26th January, 1897. 

Present : 

Mr. Justice Banerjek and Mr. Justice Rampini. 

SajedurRaja Chowdhuri.One of the Defendants 

versus 

Gour Mohun Das Baishnav and another.Plaintiffs.' 

Civil Procedure Code (Act XIV of 1882), section 589—Suit to remove a trustee 
and to recover possession of trust property in the hands of a third 
party—Right of suit—Limitation Act (XV of 1877), Sch. II 
Art. 184— Statute 52 Geo. Ill, Cap. 101—Civil Procedure 
Code Amendment A cl (VII of 1888)—Act XXofl 863, 
section 14 —Duty of Collector tn sanctioning 
suit—Irregularity not affecting merits 
of suit—Civil Procedure Code, 
section 578. 

A suit for the dismissal of a trustee and for the recovery of trust property from the hands 
of a third party to whom the same has been improperly alienated is within the scope of 
section 589 t of the Civil rroeoduro Code. 

* Appeal from Original Decree No. 1G5 of 1895 against the decree of R. H. Greaves, 
Esq., District Judge of Sylhet, dated the 29th of December 1894. 

f [Sec. 539:—In a case of auy alleged breach of any express or constructive trust created 
. for public charitable or religious purposes, or whenever the 

When suits relating to ^ irec ,^j on 0 { th c Court is deemed necessary for the administration 
public chanties may e o j an y 8UC }j trust, the Advocate-General acting ex officio, or two 
brought. or 1I)ore persons having a direct interest in the trust and having 

Obtained tho consent in writing of the Advocate-General, may institute a suit in the High 
Court or the District Court within the local limits of whose civil jurisdiction the whole or 
any part of the subject-matter of tho trust is situate, to obtain a decree- 
fa) appointing new trustees under the trust; 

(b) vesting any property in tho trustees under the trust; 

(c) declaring the proportions in which its objects are entitled ; 

(d) authorizing the whole or any part of its property to be let, sold, mortgaged or 
exchanged; 

(e) settling a scheme for its management; 

or granting such further or other relief as the nature of the case may require. 

The powers conferred by this section on the Advocate-General may, outside the Presi¬ 
dency-towns, be, with the previous sanction ot the Local Government, exercised also by the 
Collector or by such officer as the Local Government may appoint in this behalf. 

Act No. X of 1840, section 2, is hereby repealed.] 
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SAJEDUR BAJA CHOWDHURt 0. 


Subbayya v. Krishna (I. L. R., 14 Mad., 386) followed. 

Lakshmandas Parashram v. Ganpatrav Krishna (I. L. R., 8 Bom., 865) distinguished. • 

Article 131 * of the second schedule of the Indian Limitation Act (XV of 1877) applies 
to such a suit. 

The difference between the provisions of section 539 of the Civil Procedure Code and 
thoBe of 52 George III, cap. 101 (Romilly’s Act), pointed out. 

Persons having a right to worship in a temple arc within the scope of section 539. Under 
that section, as originally enacted, the words were “ having a direct interest in the trust, ” 
and the word" direct "has been taken out by Act VII of 1888. The inference is that the 
Legislature intended to allow persons having the same sort of interest that is sufficient 
under section 11 of Act XX of 1863 to maintain a suit under section 539. 

The Collector in giving his consent to the institution of a suit under section 539 has to 
exercise his judgment in the matter, and see not only whether the persons suing are persons 
having an interest in the trust, but also whether tho trust, is a public trust of the kind 
contemplated by the section, and whether there are primd facie grounds for thinking that 
there has been a breach of trust. But where the form of the permission showed that he had 
omitted to exercise his judgment in the matter of the interest of the plaintiSs in the trust 
such omission was held to bo a more Irregularity and within the scope of section 578 of the 
Civil Procedure Code. 

THE plaintiffs brought a suit under section 539 of the Civil [419] Procedure 
Code against defendant No. 1, the mohunt of the akra of the idol Sri 
Sri Narsingh, and against defendant No. 2, to whom defendant No. 1 had 
alienated certain immoveable properties of the idol, on the allegation that the 
akra was a public place of worship for Hindus in general. The plaint alleged 
that plaintiff No. I had for some time been discharging the duties of the mohunt 
of that akra, and that plaintiff No. 2 was the pujari of the idol; that the 
properties described in the schedules to the plaint constituted the debutter 
property of the idol; that of these certain portions had been wrougfully alienated 
by defendant No. 1 in favour of defendant No. 2, and that defendant No. 1 had by 
various acts committed by him in breach of trust, disqualified himself for holding 
the office of mohunt. The plaintiffs prayed that the properties in dispute might 
be declared to be the dr-butter property of the idol; that the alienations in favour 
of defendant No. 2 might be declared to be inoperative as against the rights of the 
idol; that defendant No. 1 might be removod from the office of mohunt; that some 
competent person might he appointed mohunt in his place; and that the properties 
in dispute might bo taken fre.n the possession of the defendants and be delivered 
to the eustody of the person who might be appointed. Defendant No. 2 in hia 
■written statement alleged, inter alia, that the suit was not maintainable under 
section 539 of the Code of Civil Procedure, and that the properties in dispute 
did not belong to the idol. Defendant No. 1 did not appear. At the hearing 
a further objection-was taken that the suit was barred by limitation. 

The plaintiffs obtained a decree in tho Court below, and defendant No. 2 
brought this appeal on the grounds, inter alia, firstly, that section 539 of the 

r (Art, 134 ' — 

Description of suit. j Station. jTimc from which period begins to run. 


To recover possession of immove¬ 
able -property conveyed .or be¬ 
queathed in trust or mortgaged and 
afterwards purchased from the 
trustee or mortgagee for a valuable 
consideration. 
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Code did not apply to the facts of this case; secondly, that the consent of the 
Collector given in this case was not such as that section required; thirdly, that 
the plaintiffs had no such interest in the trust within the meaning of section 
539 as would authorize them to maintain a suit under that section; and, ‘ 
fourthly , that the suit was barred by limitation. 

Dr. Bash Behari Ghose, Babu Tara Kishore Chorvdhry, and Babu Mohini 
Mohun Chuckerbutty, for the Appellant. 

Babu Lai Mohun Das, and Babu Prosano Gopal Boy, for the Respondents. 

[420] Dr .Bash Behari Ghose. —The suit purports to be brought under section 
539 of the Civil Procedure Code for the removal of the trustee and for a decree 
for possession against defendant No. 2, who is a third party. Such a suit is 
not contemplated by the section which only authorizes suits to obtain 
certain specified reliefs —See Bangasami Naickan v. Varadappa Naickan (I. L. 
R., 17 Mad., 462). In his judgment in that case COLLINS, G.J., says : “ It 
appears to me that section 539 of the Civil Procedure Code was drafted on the 
lines of 52 George III, cap. 101, commonly called Romilly’s Act, and the 
draftsman must have been well aware that it had been held that the Act did 
not apply when the question arose as to whether a trustee should he adversely 
dismissed for misconduct. Is it probable, therefore, that if the Legislature 
intended the section to apply to a case where the removal of a trustee was in 
question that specific relief would not have,been mentioned ? The section 
enumerates the specific reliefs that are given, and the first is appointment 
of new trustees under the trust. Wo are however asked to add words 
to the section, and to say that the Legislature intended to give the power to 
remove adversely a trustee although the Legislature refrained from saying so. 
The words ‘ granting such further or other relief as the nature of the case may 
require’ cannot under the recognized rules of construction be said to give the 
Court the power to remove a trustee.” See also the judgment of Avyab, J., in 
Subbayyav. Krishna [I.L.lv., 14 Mad., 186 (188)]. In Mohiuddtnv. Sayiduddin 
(I. L. R., 20 Cal., 810) it was decided that section 539 applied both to con¬ 
tentious and non-contontious cases. “ A jurisdiction to remove trustees has 
always been exercised by the Mofussil Courts. The remedy is not wanting 
altogether; but except in this section of the Code there is no provision of law 
empowering any public official to take action”— par SHEPHABD, J.,in Bangasami 
Naickan v. Varadappa Naickan (1. L. R., 17 Mad., 462). See also Sheoralan 
Kunwari v. Bam Pargash (1. L. R., 18 All., 227) and Lakshmaudas Parashram 
v. Ganpatrav Krishna (I.L.R., 8 Bom., 365). The cases upon Romilly’s Act are 
collected in “ Lewin on.Trusts, 9th Ed., 1061, 1062. Although the Act autho¬ 
rises any two or more persons to present the petition, the words must he under¬ 
stood [421] to mean any persons having an interest: and the Court is bound to 
see, not only that the petitioners are possessed of a clear interest, but that they 
prove themselves to be possessed of the interest they allege in their petition. 
The words ‘ an interest ’ in section 539 were substituted for fcho words ‘ a direct 
interest, by Act Y1I of 1888, section 44 ; but the cases show the two expres¬ 
sions to be the same. I submit also that the sanction given was no sanction, 
and refer to Ex parte Skinner (2 Mer., 456). Tn that case Lord ELDON says; 
“The intention of the Legislature in framing the Act (Romilly's) was to guard 
charitable trusts against abuse, and for that purpose to prevent such proceed¬ 
ings from being instituted as are too frequently instituted for no other reason 
than because it is known that the costs will be payable out of the charity 
funds. It was with this view' that the Legislature provided for the signa¬ 
ture of the Attorney-General, or in case of there being no Attorney, of;, 
the Solicitor-General; and I desire to have it understood that no petition 
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under the Act ought to receive that signature, except upon the same 
deliberation that it would be thought fit to afford to the case if it were 
presented in the shape of an information.” As to limitation, article 120 of 
Schedule II of the Limitation Act applies. Mifcra on Limitation, 3rd Ed., 
pp. 765—767. The plaintiffs had no such interest as to authorise them to bring 
a suit under section 539. See Jan Ali v. Ram Nath Mundul (I. L. R., 8 Cal., 32). 

Babu Tara Kishore Chowdhry on the same side. 

Babu Lai Mohun Das for the Respondents.—It has been held both in 
Calcutta and Bombay that section 539 applies to suits for the removal of trustees 
and also to suits brought against third parties. The clauses of that section 
are not exhaustive, and the words “ appointing new trustees ” includes remov¬ 
ing old trustees. It has been held by the Madras High Court-that a suit 
■will lie for the removal of a trusteo. Subbayya v. Krishna (I. L. R., 14 Mad., 
186). That decision was followed in Tricumdass Mulji v. Rhimji Vullabhdass 
(I. L. R., 16 Bom., 627). The cases of Lulifunnissa v. Nazirun Bibi (I, L. R., 
11 Cal., 33), Dhuirum Singh v. Kisscn Singh (I. L. R., 7 Cal., 767), Sajedur 
Raja v. Baidya [422] Nath D.cb (I. L. R., 20 Cal., 397), Baghubar Dial v. 
Kesho Iiamanuj Das (I. L R., il All., 18), Chukkun Lai Hoy v. Lolit Mohun 
Boy (I. L. R., 20 Cal., 906), Kalishunkur Doss v. Gopal Chunder Dutt (I. L. R., 
6 Cal., 49), Commissioners of Sewers of the City of London v. GeHally (L. R., 
3 Ch. D., 610) were also referred to. 

Babu Tara Kishore Chowdhry in reply. 

The judgment of the Court iBanerjee and Rampini, JJ.) after setting 
out the facts continued as follows .— 

Upon the first point, the contention on behalf of the appellant is two¬ 
fold, viz., that section 539 does not contemplate a suit for the removal of any 
trustee; nor does it contemplate a suit against a third party, the object of the 
section according to the appellant being only to authorize suits for obtaining 
certain reliefs specified in it when such suits are not brought adversely to the 
trustees for the time being ; and it is urged that the section is drawn upon the 
lines on which the English Statute known as Sir Samuel Romilly’s Act, 52 
George III, cap. 101, is drawn. In support of this argument the decision of a 
Full Bench of tho Madras Court in the case of llangasami Naickan v. Varadappa 
Naickan (I. L. R., 17 Mad., 462), and the cases of Sheoratan Kunwari v. Bam 
Pargash (1. L. R., 18 All., 227) and Lakshmandas Parashram v. Ganpatrav 
Krishna (I. L. R., 8 Bom., 365) are relied upon. 

On the other hand it is arguod on behalf of the respondents that section 
539 is very different in its terms and in its scope from Sir Samuel Romilly's 
Act; and that bcth in this Court and in the Bombay High Court it has been 
held that it applies to suits brought for the removal of trustees, and also to 
suits brought against third parties in whose hands trust property may have 
passed under improper alienations by the trustee; and in support of this argu¬ 
ment, the oases of Chintaman Bajaji Deo v. Dhondo Ganesh Dev (I. L. R., 
15 Bom., 612), Mohiuddin v. Sayiduddin (I. L. R., 20 Cal., 810), Lutifunnissa 
Bibi v. Nazirun Bibi (I. L. R., 11 Cal., 33) and Sajedur Baja v. Baidya Nath 
Deb (I. L. R., 20 Cal., 397) are cited. 

[423] Upon the question whether section 539 should have the limited 
scope contended for by the learned Vakils for the appellant, or whether it should 
have the wider scope that the other side contends for, the arguments on both 
sides have been fully set out in the judgment of Mr. Justice SBEPHABD in 
Bangasami Naiokan v. Varadappa Naickan (I.L.R., 17 Mad.,462), and also in the 
judgments of Mr. Justice Muttusami Ayyar andMr. Justice Weir in Stibbayya 
v ' Kf i & hna f l. L. R., 14 Mad., 186). We do not think it necessary to notice in 


268 



GOTO MOHUN DAS BAIflSNAV &c. [1897] l.L.R. » Cal. 424 




detail ail these arguments. It will be enough to say that though seotion 
539 does Dot expressly specify the dismissal of a trustee, or the taking posses¬ 
sion of trust property from the hands of any third party, amongst the reliefs 
that are specifically mentioned, still, having regard to the fact that the cases 
to which the section is made applicable are cases of alloged breach of trust, 
that amongst the reliefs expressly mentioned are included the appointment of 
new trustees under the trust and the vesting of any property in the trustees 
under the trust, and that these specified reliefs are followed by the general 
clause, “ such further or other relief as the nature of the case may require,” 
we think the terms of the section include a case like the present. For the 
case being one of alleged breach of trust, and the section expressly authorizing 
the appointment of new trustees, there can be no good reason for limiting the 
expression, "appointment of new trustees” to cases of appointment of new 
trustees in addition to old trustees, to the exclusion of cases in which the 
appointment is in supersession of them. Moreover, where, as in this case, 
the alleged breach of trust consists mainly in improper alienations of the 
trust property by the trustee, the vesting of any property in the trustees to be 
newly appointed, coupled with " such further or other relief as the nature of 
the case may require,” may well include the taking possession of the trust 
property from the hands of a third party, to whom the same may be shown 
to have been improperly alienated. 

We are therefore of opinion that looking to the terms of the section, there 
is no good reason for thinking that it should be limited in its scope in the 
manner contended for on behalf of the appellant. 

[«« But then it is further urged that if we look to the source from which 
this provision of the law (section 539) is derived, we shall find that there is a 
reason why its scope should he limited in the manner contended for. It is said 
that this section is taken from the English Statute known as Sir Samuel 
Bomilly’s Aot. Now, although there may be some similarity between the provi¬ 
sions of section 539 of the Code and those of Romilly'a Act, a comparison of 
the two enactments will show that they differ in many material respects. 

In the first place, whereas the procedure'in Romilly’s Act is expressly stated 
to be summary, the proceedings being initiated by a petition, the procedure 
under section 539 is the ordinary procedure applicable to suits, the proceedings 
being initiated by a plaint. 

In the second place, while Romilly’s Act contains qualification as to 
who the persons are that are authorized to file the petition therein contem¬ 
plated, section 539 expressly enacts that the persons who are authorized to 
institute a suit under it are persons who have an interest in the trust. It is 
said, that this, if not taken from the Act, is taken from decisions upon Romilly’s 
Act. That is true. The decision from which this qualification, that the 
persons authorized to sue must have an interest in the trust, is taken, is that in 
the ease of the Corporation of Ludlow v. Greenhouse ll Bligh. N. S. 17 (66) 93] ; 
but though this one qualification is taken from that decision, other qualifications 
such as these—that the enactment is not to apply to cases which are brought 
adversely to the trustees, and that it is not to apply where any stranger is 
.interested, which are laid down in that very case—have not been expressly 
incorporated in the section. And what is the inference to be drawn from this ? 
To our minds the inference is clear that these restrictions were not intended 
to be imposed upon the scope and operation of the section. And the reason for 
this appears to be clear. Romilly’s Act was held to be inapplicable to cases 
brought adversely against trustees, and to cases in which third parties were 
interested, because as we gather from the case of the Corporation of Ludlow y. 
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Greenhouse [1 Bligh. N. S. 17 (66) 93] the procedure preacrib^ci .by tMt Act, 
[428] viz,, that by petition, was considered inapplicable to cases of those 
descriptions. 

Nor can we accept as oorrect the argument that section 539 created a new 
and special jurisdiction. 

The real object of the special provisions of seotion 539 seems to us-td .be 
clear. Persons interested in any trust were, if they could all join, always 
competent to maintain a suit against any trustee for his removal for breach of 
trust; but where the joining of all of them was inconvenient or impracticable, 
it was considered desirable that some of them might sue without joining the. 
others, provided they obtained the consent of the Advocate-General or of the 
Collector of the District; and this condition was imposed to prevent an inde¬ 
finite number of reckless and harassing suits being brought against trustees by - 
different persons interested in the trust. Where this condition is fulfilled, 
and the risk of harassing suits being brought against trustees is thus guarded- 
against, there is no reason why suits brought under the section should be 
restricted in any other way. 

It is argued that if a suit under this section is allowed to be brought against 
a defaulting trustee and a third party, the suit may be open to the objecton of 
misjoinder. Where a suit under section 539 is open to that objection, the 
objection will no doubt have effect given to it; but it does not follow that a 
suit against a trustee guilty of breach of trust and a third party who has 
puchased any trust property from him can, in no case, be brought UDder the 
seotion, even though the objection as to misjoinder does not apply. In the 
present case we are of opinion that no objection on the ground of misjoinder ~ 
can apply, the suit so far as any such objection is concerned being properly 
framed within the meaning of section 28 of the Code. 

Then as to the oases cited, with all respect for the learned Judges who 
decided the case of Iiangasami Naickan v. Varadappa Naickan (I. L. R., 17 Mad., 
462), we must say that the reasons given, in the judgments of Mr, Justice 
WEIR and Mr. Justice Best in Subbayya v. Krishna (I.L.R., 14 Mad., 186) 
commend themselves for our acceptance, and we follow the view taken by them 
with reference to the meaning and construction of [426] seotion 539. The 
case of Sheoratan Kunwari v. Bam Pargash (I. L, B., 18 All., 227) does not call 
for any detailed examination, as the reasons for the decision that section 639 
.of the Code was inapplicable to it are not set out in the judgment very explicitly. 
And as for the case of Lakshmandas Parashram v. Ganpatrav Krishna (I.L.R., 

8 Bom., 365) that case is quite distinguishable from the present, as the object 
. of the plaintiff in that case, to use the words of the learned Chief Justice, was 
merely to recover the trust property from outsiders ” whereas in the present 
: ease the suit is brought against a trustee who is guilty of breach of trust, and 
a third party is added as a defendant, because part of the trust property has 
passed into his hands by improper alienation from the trustee. Ou the other 
hand, the view we take is supported by the decision of the Bombay High Cofirb 
in Ohintaman Bajaji Dev v. Dhondo Ganesh Dev (I.L.R., 15 Bom., 612), and 
of this Court in Mohiuddin v. Sayiduddin (I.L.R., 20 Cal., 816), in which it 
was held that a suit for the dismissal of a trustee comes within the scope of sec¬ 
tion-539, and also by the dicta of the learned Judges of this Court in Latifunnissa. 
Bibi v. Nazirun Bibi (J.L.R., 11 Cal., 33), and in Sajedur Baja v. Baidyanath 
Deb (I.D.R., 20 Cal., 397), which are to the effect, that a suit brought against a 
trustee and a person claiming under an alienation from him comes within the, 
scope of section 539/ We may add that the case of Sajedur Baja v. Baidyanath 
.Del (I.L.R., 20 Cal., 397) is of special importance, as that was a case against the 
present Jeferdants with reference to this very endowment en aooount oi the 
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same breach of trust that is alleged in this case, the only difference between the 
two cases being that the plaintiffs there were different from those who have 
instituted this suit; and in that case the present appellant successfully contended 
that the suit which was for the dismissal of the trustee, and for vesting in 
new trustees the trust property, part of which had passed to him, was ono 
which came within the scope of section 539. 

For all these reasons we are of opinion that the first contention of the 
appellant must fail. 

Then as to the second, it was argued upon the authority of the case of 
Jan Ali v. Barn Nath Mundul (I. L. R., 8 Cal, 32) that persons in the 
posi-[427]tion of the plaintiffs in this case who were onl> entitled to worship 
in a public temple, are not persons having an “ interest ” within the meaning 
of section 539, so as to be authorized to maintain a suit under that section. 

It was further argued that a comparison of section 539 of the Code with 
sections 14 and 15 of Act XX of 1863 would go to show that the interest 
required in the first mentioned provision of law must be different from a mere 
right to worship. 

Now, it should be borne in mind that under section 539, as originally 
enacted, the words were “ having a direct interest in the trust," and the word 
“ direct” has been taken out by Act VII of 1888. The inference, therefore, is 
that the Legislature intended to allow persons having the same sort of interest 
that is sufficient under section 14 of Act XX of 1863 to maintain a suit under 
section 539; and this change in the law is, in our opinion, sufficient to distin¬ 
guish the present case from that of Jan Ah v. Bam Nath Mundul (I. L. R., 
8 Cal., 32) which was decided before section 539 had been amended by the 
omission of the word “ direct.” 

On the other hand, we may refor to the case of Monohar Ganevh Tambekar 
v. Lakhmiram Govvndram (I. L. R., 12 Bom., 247) to show that persons having 
a right to worship in a temple are within tho scope of section 539. Wo may 
add that the two plaintiffs in tho present case have a somewhat larger interest 
than that of mere worshippers, plaintiff No. 1 alleging that he lias for some 
time been performing some of the-duties of the mohunt, and plaintiff No. 2, 
that he has been performing the poojah in the Semple. These allegations have 
been supported by some evidence which is not contradicted. 

In support of the third contention, that the consent of the Collector is not 
such as section 539 contemplates,our attention has been drawn to the terms of the 
permission, Exhibit 7, p. 47 of the Paper Book ( This is what the Deputy Com¬ 
missioner, who is also tho Collector, sa>s ■ “ Assuming that petitioners aro 
persons interested I accord my consent to the institution by them of a suit for 
tho purpose of obtaining the relief directed in the petition.” 

1 * 28 ] No doubt the language of this permission is in one respect Dot such 
as it ought to be. When the law directs that the consent of the Collector 
should be obtained as a necessary preliminary to the maintaining of a suit 
under section 539, the Collector is required to exercise his judgment in tho 
matter before giving his consent. This view is borne out by the observations 
of Lord ELDON in Ex parte Skinner (2 Mer., 453). But though the consent of 
the Collector is thus defective in language m this one respeot, we do not think 
that the defeat is fatal to the case. The Collector in giving his consent has to 
exercise his judgment in the matter, and soo, not only whether the persons 
suing are persons who have an interest in the trust, but also whether the trust 
is a public trust of the kind contemplated by the section, and whether there 
are pnmd facie grounds for thinking that there has been a breach of trust; and, 
as was pointed out in the course of the argument, thoro is nothing to show that 
the Collector has not exercised his judgment as to the last two points. It is only 
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m %p mgatd to one matter, namely, that relating to the interest of the petitioners m 
' the trust that the language of the permission may be taken to indicate that the 
1 Collector did not exercise his judgment Though that is so, we think it is after 

all an irregularity in an order which the law requues should form a eeoesBary 
preliminary to the institution of a suit, and such an u regularity in our opinion 
eomes within the scope of section 578 which protects judgments and decrees 
from interference m appeal on mere technical grounds 

The next point for consideration is whethei the suit is barred by limitation 
As against defendant No 1, no question of limitation can arise, the suit 
coming within the scope oi section 30 of the Limitation Act, and as against 
defendant No 2, the prevision of the Limitation Act applicable is, we think, 
article 114 of the second scnedulo It was uiged foi the appellant that that 
article does not apply to this suit as it is not i suit foi possession , that the 
at tide applicable is 120 and thit as the suit has be^, brought more than six 
years after the date of the latest of the ahonations in favour oi defendant 
No 2 it is barred notwithstanding, thi-t it is brought within twelve years from 
the date of the earliest dienatiop 

[429] Article 120 can apply only if at tide 134 is not applicable to the 
case The question, theidore is whethei the suit can be treated as one for 
possession within the meaning of aiticle 134 That article provides for suits 
to lecover possession oi immoveable piojierfcy conveyed or bequeathed m trust 
oi mortgage and afterwards purchased fiom the tiustee or mortgagee fora 
valuable consideration The limitifcion is twelve yeus, and it luns from the 
date oi the purchase 

The hfth prayer in the plunt is that the pie petty may be taken from 
the possession of the defendants and deliveied to the possession and custody 
of the peison who may be appointed mohuut and trustee ioi the management 
oi the idol s properties and section 539, as we have already observed, does 
contemplate a suit of this nature as coming within its scope 

That being so we do not think that it would be any undue straining of 
language to sa\ that a suit for such apuipose i-> i suit to lecover possession of 
pioptity which had been bequeathed in tiust and afterwaid9 puichased from 
the tiustee Atticli 134 thetefoie applies to this suit, and it is not baaed 
by limi ation 

The giounds urged hefoie us thereforo all tail and the appeal must be 
dismissed with costs 

F K D - Appeal dismissed 

MOTES 

[ RELIGIOUS ENDOWMENTS ACT 

1 Aeregar the 1 ject of see 92 ( 1 M 1908 (CPC 1882 see 539) see also (1906) 

80 Cal 799 (1909) 32 Tad 131 

2 In the C P C 1908 sec 92 cliusi (1) there is inserted sub clause (a) to provide for 
tin removal f any hustei which sets it ie-.t the previcus conflict between deeibions of the 
Madras High Court in (1894) 17 Mad 462 (sot il*>o (1900) 23 Mid 537) and of the High 
Ccurts of Calcutta Bombay and Allahabad (1897) 24 C il 418 (1905) 2 L L J 460, (1897) 
21 Bom 48 (1899) 21 All 200 (lb98) 20 All 46 

3 In (1914)41 Cal 749 it wis hold that a suit for the removal of a hespasser in 
possession of truBt property was not a suit within sec 92 C P C 1908 

4 The interest sufficient to muntam a suit need not be direct —(1899) 28 Bom , 659, 

(1 J00) 24 Bom 50 (1912) 24 1 C 712 (bind) (1905) 2 C L J 460, (1905) 2 C L J , 431, 
ste ilsi (1904) 32 Cal 273 

f Where there is a suit for the administration of a trust a claim to eject a transfeiec 
mas 11 j 111 ed with it —24 Cal 418 This wib dissented from in (1905) 2 C L J 431, 
(1306 1 ( *j 78J bee iho (1911) 33 All 752, (1905) 28 All 112, (1897) 20 All , 46 , 
'1911)26 MI T 517 

1 ' r ptids limitation Art 134 Limitation Act 1908 has been applied —(1899) 23 

Bui (14 it 019 (1903) 27 Bom 600 (1911) 36 Bom 135 (1813) 87 Bom 224 (1911) 
>ily >A (1908) 1 R , 127 , (1912) P R 124 (1909) 13 O W N 805 , (1914) M W N , 
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CRIMINAL REFERENCE. 


The 6th April, 1897. 

PRESENT 

Mr. Justice Rampini and Mr Justice Stlvkns 


Queen-Empress 

VC7SUS 

Kayemullah Mandal and others 


Magistrate, Jurisdiction of—Poioei of Commitment to S<vs/o?fs Judge -Code 
of Criminal Piocedure (Act X ot lt>8‘J), sections Jit, JO?, J4 ), Jj-t- Venal 
Code {Act XLV of 1660/, section 1J>7 —G ntulai outer No ( ) of 
6tk heptembei I860—liiotnuj 

The commitment of a case undei section 147t of the Pen il Cod to the Couit of facssioi 
by a Deputy Magistiate is not neoo uil> illcgil 

Although the else is shown to be triable only by i Migistritc nndu the second srhcdulo 
of the Criminal Proceduio Cide theic is nothing m section 254 of tlic Cumin il Piocedure 
Code which prevents a M igisti ite commit [430]ting icisc undet section 147 of tho Pi nil 
Code to the Couit of Session, provided he finds thit the lcciised his committed in otic nee, 
which m his opinion cinnot be adcquitol) punished bv him 

The instructions contlined m Circular No 9 of Oth Scptcmbei 1869 ire to be read 
subject to the provisions of the Criminal Procedure Code 


The accused were chaiged befoie a Deputy Magistiate with the offence of 
noting under section 147 of the Penal Code, with lespect to the cutting of 
certain ciops Fiom the evidence 1 it appealed that one of the men concomed 
in the not, who was on the side of the poison cutting the ciops, died liom 
effects of injury alleged to have been inflicted by an axe by some one connected 
with the affray The Deputy Magistiate was of opinion thit, following 
the orders contained in Cucular No 9 of 6th Septembei 1869, it was his duty 
to commit the accused to the Couit ot Sessions Tho Officiating Sessions 
Judge of Rungpur, Mi Ahmad, to whom tho iccused was committed, being of 
opinion that the commitment of the accubod undei section 117 of the Pen il 
Code was illegal, such offence being one exclusively tuable by a Magis 
trate according to Schedule II of the Ciiminal Pioceduie Code, lefeiteci it to 
this Couit for tho purpose of getting the commitment quashed 


Babu Hem Chunder Mittertoi the accused Tho Deputy Magisti ate states 
that he has committed the case to the Sessions Couit, beciuso of the Cnculai 
Order of the Hi^h Court No 9 of Oth Septembei lb09 (1) That Cnculai does 
not apply to this case ab “ death has not icsultcd in this ease from injuries 
voluntarily inflicted by the party accused Tho Deputy Magistrate has not 
understood the true moaning ot the Circular Undoi section 206 of the Criminal 
Procedure Code the Magistrate can commit any person for tual to the 
Court of Session foi any offence tuable by such Couit, and undet section 28 of 


• Criminal Reference No 55 of 1697 midc by \ Ahmid, Esq , Sessions Judge of 
Rungpur, dated the 23rd of March 1897 

t [Seo 147 —Whoever is. guilty of noting sh ill b« punished with imprisonment of either 
description for a turn which inn cxruid to two years, or with 
fine, oi with both ] 


Punishment foi noting 
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the Criminal Procedure Code the Court of Session, subject to the other provisions 
of the Code, may try any offenoe under the Penal Code Section 254 requires 
that the Magistrate shall try the accused m a wan ant case, if m the opinion 
of the Magistiate the accused could be adequately punished by him In the 
present case the Magistrate does not say that the accusedeould not be adequately 
punished by him, and therefore he had no power under the law to eom- 
[431] mi t this case to the Session*. Couit The commitment should be quashed. 

The judgment of the High Court (Bampini and Stevens, J«J) was 
as follows — 

This is a lefeionce by the Officiating Sessions Judge of Bungpur inviting 
us to quash the commitment of Kayemu'lah Mandil and others committed to 
his Court by the bub Divisional Olhcei of Gaibmda foi trial of an offence 
under section 147 of the Peual Code 

The Sessions Judge conbideis thit the commitment r>t b he accused m this 
case is illegal, in ysmuch as the offence with w hich the accused are charged is 
one “exclusively triable by Migibtrates But thib is not the case The 
Sessions Judge hab looked only at the schedule appended to the Criminal Pioce- 
dure Code, but this schedule me t be ieul aloug with the Code itself Now one 
of the sections ot the Code is section 28 undei which the Court of Sessions has 
“subject to the other piovis ons of the Code powei to tiy an accused peison for 
any offence Then undei section 207 a Magistrate w ho is competent to commit 
to the Couit of Sessions can commit to that Couit bosh cases triable exclusively 
by that Court and cases which m his opinion ought to be tiled by that Court 
The commitment of a case under -.cotton 147 to the Couit of Sessions there 
foie is not necessanly llleg il On the other hand, there aio sections which 
limit a Magistiato s powei of commitment In a summons case ho is bound 
to piooeed undei section 245 of the Cummal Piocedure Code In a wairant 
case, ho is bound by the piovisionb ot section 254 

This section prescribes that when a M igistt ite is of opinion that there is 
gtound foi presuming that in accused has committed an offence triable under 
Chapter XXI, w hich such M i 0 i a ti ite is competent to try, and which in his 
opinion can be adequttelv punished by him he shall fiame m wilting a charge 
against him This section therefoie would seem to leave the Magistrate m these 
oucumstances no option But if, on the othei hand, the Magistiate finds that 
the ix.cus.ed has committed in offence which in his opinion cannot be 
adequately punished by him theie would seem to be nothing to pievent his 
committing [432] the c iso to the Court of Sessions, notwithstanding the fact 
that m the schedule appended to the Code the case may bo shown as triable 
by a Magistiate 

The learned pleader, who appears in snppoit of this reference, however, 
aigues (1) that the Magistiate was not of this opinion m this case, and (2) 
that he oould not be of this opinion, as the maximum punishment for an 
offence undei section 147 of the Penal Codo is two years, and the Magistrate was 
himself competent to pa»s such a sentence But an offence under section 147 
of the Penal Code is also punishable with fine of an unlimited amount, while 
the Magibtiate oould impose a fine of Bs 1,000 only The Magistrate might 
therefore have committed this case to the Court of Sessions, if he had 
considoied that the hne which he oould impose would not be an adequate 
punishment of the accused’s offence 

It is, however, fine that m this case the Magistrate did nob commit the 
accused to the Coni t of Sessi ons for this i eAson H>s proceed] ngs were peculiar, 
lie hiht diew up a charge against the iccused under section 147 of the Penal 
Codejoi tn l before himself This was on the 9th January last Then, on the 
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19th March, he drew up another charge against the accused for the same 
offence and committed them for trial to the Court of Sessions, his reason for 
doing so being that a man was said to have been killed in the rioting, and he 
thought that in consequence of the instructions of this Court, conveyed in its 
Circular No. 9 of 6th September 1869, he could not try the case himself. He, 
of oourse, misapprehended the meaning of this Court’s Circular, which was 
never intended to direct Mgistrates to commit cases to the Sessions Court 
otherwise than in accordance with the provisions of the law. And we think 
that as he does not say that he considered this caso to bo one in which he was 
not competent to inflict an adequate punishment, he could not under section 254* 
of the Criminal Procedure Code commit the case to the Court of Sessions. 

We accordingly quash the commitment of the accused iu this case, and 
direct that the Sub-Divisional Magistrate of Caihanda do proceed with the 
trial of the accused without delay and complete it accordingly to law 
C. E. G. 


[433] APPELLATE CIVIL. 


The 18th February, 1897. 

Present: 

Mr. Justice Trevelyan and Mr. Justice Beverley. 

Eash Dhary Gope.Defendant 

versus 

Khakon Singh.Plaintiff.! 

Decree—Form of decree—Suit for arrears of rent —Failure of plaintiff to prove 
alleged rate of rent—Ascertainment of proper rate—Duty of Court. 

In a suit for arrears of rent at certain alleged rates in which the plaintifl fails to prove 
the rates alleged by him, it is not the duty of the Court to ascertain what were the fair 
. rates unless it is asked to do so. 

The case of Punnoo Singh v. Nirghin Singh (I. L. R., 7 Cal., 298) does not lay down a 
•' contrary rule. 

THE faeband pleadings in this case sufficiently appear from the judgment of 
the High Court. 

, V ' Moulvie Mahomed Yusuf and WLouhieMahomedllabibulla for the Appellant. 
Babu Saligram Singh and Babu Mahabir Sahoy for the Respondent. 

* [Sec. 254 ;—-If, when such evidence and examination have been taken and made, the 
_ ... . . Magistrate is of opinion that there is ground for presuming that 

Charge to be framed when ^ aceUBe d has committed an offence triable under this chapter, 
©genes appears proved. which such Magistrate is competent to try, and which, in his 
opinion, could be adequately punished by him, be shall frame in writing a charge against 
the accused.] 

■y • t Appeal from Appellate Decree No. 1372 of 1895, against the decree of H. Holm wood. 
Esq,, District Judge of Gya, dated the 18th of May 1895, modifying tho decree of Babu 
Tfej Chunder Mookerjee, Munsif of Gya, dated the 4th of December 1894, / 

' , . ; *• "**;**< 

• * ' >. •• S. V, \ < , »A. V. , 
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The judgment of the High Court (Trevelyan and Beverley, JJ.) was 
as follows:— 

The plaintiff alleges that he holds a thika of mouzah Makbulpore Donga 
from 1294 to 1300 F. The defendant was a former thikadar of this village, 
and it is admitted that he still occupies lands in it. 

In 1889 the plaintiff sued the defendant for rent for the years 1294, 1295 
and a part of 1296 F, on the allegation that he held 6 bighas 14 eottahs odd 
at a money rent of Rs. 41-7-9 per annum (including cesses), and some 60 or 
60 bighas of other land at a corn rent, the total claim being for Rs. 2,016. 
The defendant, on the other hand, alleged that he held 118 bighas odd, and 
that he held it all at a money rent of Rs. 131-14. 

The Courts found that the plaintiff had failed to prove his allegations, 
and they accordingly gave him a decree for the amount of [434] lent admitted 
by the defendant. It was expressly stated in that caso that the question as 
to the nature and rental of the defendant’s tenure was left open. 

In Juno 1894 the plaintiff .brought the present suit upon the same allega¬ 
tions for the rent of the years 1298,1299 and 1300 the total claim being 
laid at Rs. 1,633 odd. 

The defence was also the same as in the former suit, and it was pleaded 
in addition that* the decision in tho former suit operated as res judicata. The 
Munsif held that the plea of res judicata could not be maintained; but on the 
merits after an exhaustive review of the evidence he came to the conclusion that 
neither party had succeeded in proving his case, and he therefore gave the 
plaintiff a decree at the rental admitted by the defendant. 

The plaintiff appealed. The judgment of the District Judge is so involved 
that it is difficult to distinguish between what is intended to be his own findings 
and what was merely the argument addressed to him, but at the end of his judg¬ 
ment he sa>s that he finds certain propositions clearly established, which for our 
present purpose may be summarised as follows: (1) That the plaintiff had not 
succeeded in proving that any portion of tho laud paid a corn rent, and therefore 
it must all be taken to be nakdi land. (2) That the plaintiff not having proved 
his case as to the area the defendant’s allegation of the holding 118 bighas 
odd must be accepted. (3) That the average rate of nakdi lands in the village 
is not less than Rs. 3-8 per bigha. And he accordingly gave the plaintiff 
a decree tor nakdi rent on 1 1 8 bighas odd at Rs. 3-8 a bigha, with damages 
and costs. 

In second appeal to this Court the defendant presses his contention that the 
decision in the former suit operates as res judicata, and he also objects that 
the suit not having been brought for that purpose it was not open to the 
District Judge to assess a rent at rates not alleged hy either party and of 
which there was no legal evidence. 

We entirely agree with the Courts below that the decision in the former 
suit determined nothing whatever as to the nature or rent of the defendant’s 
holding, those questions being expressly left open between the parties. As 
regards the contention that the Court was not asked to assess a rent of the 
defendant’s bolding, the respondent relies on the case of Punnoo Singh v. Ntrghi 
[485] Singh (I. L. R., 7 Cal., 298) in which Gabth, C.J., is supposed to h^ve 
laid down (as stated in the headnote to the report) that “ in a suit for arrears 
of rent wheto the plaintiff fails to prove the rate of rent claimed in the plaint, it 
is the duty of the Court to find the proper rate of rent payable by the tenant to 
his landlord and not to give a decree merely for the rent admitted by tbe tenant.” 

We are of opinion that this broad proposition is scarcely borne out by the 
anguage ui tho judgment referred to. The report does not show what were 
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the pleadings in the oases that came before this Court, but we have referred 
to the paper books of those cases, and it is clear that the issuo which had to 
be tried was, what was the proper rent payable to the plaintiff for the land 
admittedly held by the defendant. That wo think would be a proper issuo in 
a suit brought to have the rate of rent determined where the parties are not 
agreed as to what would be a fair and reasonable rate. We can hardly suppose 
that the learned Chief Justice intended to lay down that in every suit brought 
for arrears of rent in which tho plaintiff failed to prove that the defendant 
held at the rate alleged, it w as the duty of tho Court to ascertain what was a 
fair rate, even though it was not asked to do so. J t is a general principle of law 
that suits must be decided with reference to the pleadings of tho parties, and 
unless the Court is specially asked to determine a particular question as 
between the parties, wo think that it is not only not bound to do so, hut it 
would not he justified in so doing. 

. In the present case the effect of tho docision of tho lower Appellate Court 
is that the defendant is found to hold under tho plaintiff a tenancy wholly 
different, in its nature, its area and its rental, from that alleged by the 
plaintiff, and in one impottant respect from that alleged by the defen¬ 
dant. The defendant, it is true, alleged that he hold 118 bighas odd at a 
nakdi rent, but he further pleaded that that nakdi rent was a consolidated 
sum of Rs. 131-14. It was scarcely fair to him to take a part of his allegation 
as an admission wholly irrespective of the other part. 

The judgment, moreover, apparently leaves it wholly undetermined where 
the defendant’s holding is situated. From section J48 {!>} ul tho Bengal 
Tenancy Act it would seem to bo nocossary that in a suit for the recovery of 
rent the land in respect [436] of which that rent is payable should be clearly 
defined. Now, the learned District Judge does not distinctly find that the 
defendant holds the lands specified by him in his written statement, hut if 
that is tho moaning and iutention of his judgment, it is clear that as these lauds 
do not agree with those specified in the schedules to the plaint, ho has given tho 
plaintiffs a decree for tho rent of lauds that wore not tho subject-matter 
of the suit. 

A further objection is pressed upon us that the learned District Judge in 
fixing Rs. 3-8 a bigha as tho rate of rent has acted upon what is not legal evidence 
in the cause. The Judge says : “ The average rate of nakdi rent throughout the 
village is Rs. 3-8 from the roadeess paper.” This paper appears to bo a road- 
cess return for the years 1281 and 1282 alleged to have been filed in tho Col¬ 
lector’s office by the defendant at the time when ho held a lluka of the village. 
The Munsif says that the defendant denied on oath that he ever filed it; and 
there is apparently no evidence on the recoid that he did so. Moreover, only a 
eopy has been filed, and the Munsif says that no one was called to prove that 
the original had been destroyed. The learned Judge remarks that “ it was 
exhibited as secondary evidence, and must be given its full weight.” But if no 
foundation was laid for tho admission of secondary evidence, the copy was 
clearly inadmissible. 

For all these reasons we are of opinion that the decree of the lower 
appellate Court cannot stand, and we accordingly set it aside. The case must 
go back to the District Judge in order that he may try tho appoal according to 
law. Wliafc he has to consider in the case is whether the plaintiff has upon the 
evidence on the record proved the allegations made in his plaint, that is to say, 
that the defendant holds tho land specified in tho two schedules annexed to 
the plaint; that those lands are nakdi and bhaoli, respectively, as alleged, and 
that the defendant contracted expressly or impliedly to hold them at the rates 
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claimed. II, as the first Court found, the plaintiff has failed to prove these alle¬ 
gations, the Judge will then consider whether, there being no cross appeal to 
his Court, the appeal should not be dismissed and the decree of the first Court 
affirmed. The costs of this appeal will abide the result. 

S. C. C. Appeal allowed. Case remanded. 


NOTES. 

[In (1898) 5 G. W. N., 121 it was pointed out that in a rent suit, it was enough If a 
description sufficient for identification were given; it was not necessary in every case to 
determine the extent and boundaries of the holding.} 


[437] ORIGINAL CIVIL. 

The 8th April, 1897. 

• Present: 

Mr. Justice Sale. 


Lutchmee Narain and others 
• versus 

Byjanauth Lahia and others.‘ I ’ 


Practice—Exceptions to report — Notice—Rule 565 of Belchambers' Rules 
and Orders of the High Court, Original Side. 

In making an application to discharge or vary a report, it is necessary that notice should 
be given within the time required by Buie 565 of the Rules and Orders of the High Court, 
Original Side, and that such notice should be accompanied with the grounds of exceptions 
relied on by the party objecting to the report. 


The facts of the case necessary for the purpose of this report appear from 
the judgment. 

Mr. R. Mittra for the Plaintiffs. 

Mr. A. Chaudhuri for the Defendants. 

Sftle, J.— This case was placed in the peremptory list for further directions 
on the report of the Second A .sistant Registrar to whom it had been referred 
to take an account. 


The report is dated the 1st day of February 1896, and was filed on the 8th 
day of July 1896, On the 17th of July, on an application by summons, the 
defendants obtained three weeks’ further time to file exceptions to the report. 
Exceptions were filed on the 10th of August, that is, within the extended period, 
but no further steps were taken till the 15th of March, when the case was 
placed on the peremptory list for further directions on the report. 

No notice of motion was given by the defendants to discharge or to vary 
the report and at the hearing for further directions the plaintiff took the 
objection that under the terms of Rule 565, which is to be found at page 230 
of Belchambers’ Rules and Orders, the exceptions oould not be heard. 
Rule 565 is as follows:— 


An application to discharge or vary a certificate or report shall be made by 
motion upon notice to be given within fourteen days from the date of the filing 

* Original Civil Suit No. 59i of 1892. ~ 
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thereof, or within such further [438] time as may be obtained for that purpose, 
but in that case the notioe shall mention that it has been given with the leave 
of the Court. An application for further time may be made by petition in 
Chambers, without notice.” 

It was said that, though the rule expressly provides that notice to dis¬ 
charge or vary a report shall be given within the time mentioned in the rule,or 
such further time as the Court may allow, the practice has not been uniformly 
in conformity with that provision, and that the Court has in some cases 
allowed exceptions which had been filed within tho period mentioned in the 
rule to be heard and disposed of, although no notice had been given as required 
by the rule. 

Under these ciroumstances I thought it desirable that an enquiry should be 
made as to the practice which has prevailed in this Court in regard to this 
matter. A note * has been [489] furnished by the Registrar, which shows 
that there has been no uniform course of practice ; that in some cases 
exceptions have been heard on notice of motion to vary or discharge the 
report, and that in other oases exceptions have been set down for disposal on 
requisition, and heard, although no notice to vary or discharge had been given 
under Rule 565. As it is desirable that there should be a uniform practice, 
I thought it right to consult my learned colleague, Mr. Justice Jenkins, and 
our opinion is that the procedure laid down in. Rule 565 and followed in suits 
Nos. 197 of 1887 and 221 of 1893 should be strictly adhered to. It is necessary 
that notioe should be given within the time required by the Rule, or such 
further time as the Court may allow, and that such notice should be 
accompanied with tho grounds of exception relied on by the party objecting to 
the report. 

In the absence of any such notice, given in the manner now indicated, the 
report will be regarded as confirmed by effluxion of timo. The Rule should 
not be applied strictly to exceptions already filed. As regards such exceptions 
the alternative course may, I think, be permitted, namely, the hearing and 
disposing of them merely on the requisition of the parties. 

Attorneys for the Plaintiffs: Messrs. G. C. Chunder & Co. 

Attorney for the Defendant: Babu G. G. Dhur. 

S. C. B. 


NOTES. 

[Seo also (1901) 28 Cal., 272 at 277.] 


* Note by Mr. Belohambers, Registrar of the High Court, Original Side, dated *26th 
March 1893. 

“ Rule 565 at page 230 of Belcliainbers' Rules and Orders wan passed with effect from 
1st May 1875. The practice previously was that exceptions to a report wore filed and wero 
set down for argument on requisition. Tho course prescribed by Rulo 565 is that, instead 
Of filing exceptions, an application to discharge or vary a report should bo made by motion 
upon notice. An application under this rulo would require that tho grounds should bo stated. 
This may be done in the notioe itself or separately. 

“ Appended is a note of cases from which it will appear that, notwithstanding Rule 
565, the practice which previously existed has been followed in some cases, and that in other 
oases, in which application has been made under Rule 565, the grounds have been stated in 
the form of exceptions. 

' “ The following are the cases to which I hava referred. 

1 . 
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[4403 The 12th February, 2507. 

* Present : 

Mr. Justice Jenkins. 

Kally Dass AHiri 
versus 

Monmohini Dasseo." 

Landlord and tenant—Denial of title—Permanent Lease — Forfeiture — 
Transfer of Property Act (IV of 1882), sections 105,108, 111. 

A lease notwithstanding that it is permanent is liable to forfeiture under the provisions 
of the Transfer of Property Act if the tenant denies the title of the landlord. 

Leases which are permanent and which came into existence before the passing of the 
Transfer of Property Act are governed by the general rule that a tenant who impugns his 
landlord’s title renders his lease lialile to forfeiture, which rulo is only a particular applica¬ 
tion of the general principle ol Jaw that a man cannot approbate and reprobate. 

THE plaintiff, in his own right as heir and as executor and shebait under the 
will of his ancestor Sumbhoo Chunder Aheeri, sued the defendant for a decla¬ 
ration that he was entitled to possession of the premises No. 173, Abeereetolah 
Street in Calcutta as against the defendant, for ejectment and for mesne profits. 
The plaintiff set out his title to the said premises and alleged that when he be¬ 
came entitled thereto the said premises had been for some twenty-five or thirty 
years and were still let out to the members of the joint family of one Ram 
Chunder Dey, deceased, who through their hint a or managing member for the 

“ Suit No. 197 of 1887. 

“ Exceptions wore filed by the defendant, and on the same, day notice of an application 
to discharge or vary the report was given under Rule 505, the fact that exceptions had been 
fil ed being stated at foot of the notice, 

“ Suit No. 897 of 1889. 

“Exceptions were first filed bv a defendant, and exceptions were then also filed by the 
plaintiff. Both sets of exceptions were set down for argument on requisition, and were heard and 
disposed of without notice of an application to discharge or vary the report being given under 
Rule 565. 

“ Suit No. 511 of 1891. 

“ Exceptions were filed by one of the parties and were set down for argument on requi¬ 
sition, and were heard and disposed of without notice of an application to discharge or vary 
the roport being given under rule 565. 

“ Suit No. 591 of 1892. 

“ In this case further time to file exceptions was obtained, on summons, and the exeep. 
tions were set down for argument on requisition, and were heard and disposed of without 
notice of an application to discharge or vary the report being given under Rule 565. 

“ Suit No. 221 of 1893. 

“ Exceptions were filed, and notice of an application to vary the report ” on the ground 
set forth in the exceptions, was given uuder Rulo 565. 

“ Suit No. 371 of 1894. 

‘‘ Exceptions were filed and were set down for argument on requisition and were heard 
and disposed of without notice of an application to disoharge or vary the report bning given 
under Rule 5G5.” 


•Original Civil Suit No, 260 of 1894. 
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time being, regularly paid rent and municipal taxes in respect of the premises 
to the plaintiff and his predecessors in title down to some time in the month 
of April 1888. In or about the month of August 1888 the lease of the said 
premises was amongst other property allotted on partition to the defendant 
as one of the members of the said joint family, and the defendant became tenant 
of the said premises under the plaintiff. It was further alleged that the defend¬ 
ant regularly paid the rent and taxes in respect of the premises down to May 
or June 1889, hut that thereafter she failed to pay the said rent and taxes, 
and a suit was brought for arrears on the 31st of March 1892 by the plain¬ 
tiff and his mother, who acted as his guardian during his minority, in the 
Presidency Small Cause Court. The defendant appeared in that suit, and for 
the first time asserted that the premises belonged to her and that the plaintiff 
had no title thereto, and in consequence of such defence the plaintiff with- 
[441]drew the said Small Cause Court suit with liberty to institute such 
further suit as ha might be advised. The plaintiff submitted that the lease of 
the said premises had determined by forfeiture at and from the date of the 
defendant’s denial of the plaintiff’s title, and her possession had become adverse, 
and she ought accordingly to ho ejected from the said premises. The plaintiff 
further prayed for the recovery of the arrears of rent and taxes and for mesne 
profits from the date of denial until delivery of possession. 

The defendant alleged in her written statement that she had never assorted 
. that the plaintiff had no title to the said premises, and that she had done 
nothing to forfeit the lease, and she offered to pay the arrears of rent and 
taxes due to the plaintiff. With the leave of the Court she filed a supplemental 
written statement, in which she raised various pleas, all of which were 
abandoned at the hearing, except that she had received no notice to quit. At 
the trial the issues as stated in the judgment were raised. 

The records in the Small Cause Court suit and the defendants’ evidence 
taken on commission therein were put in on bolialf of the plaintiff. On behalf 
of the defendant the pleadings and decree in suit No. 410 of I8G9, brought by 
the plaintiff's predecessor in title against the defendant’s predocessor, for 
arrears of rent alleging a monthly'tenancy, in which the then defendant had 
asserted a mourasi moknrari lease, were put in. 

Mr. Qarih and Mr. Chaudhvn for the Plaintiff. 

Mr. Pugh and Mr. Evans Pugh for the Defendant. 

Mr. Garth.— The defendant having denied the landlord’s title, whatever 
the character of the leaso, has forfeited it and ought to be ejeetod. 

Mr. Pugh for the Defendant.---The plaintiff has not proved satisfactorily 
that the defendant knew or understood tho meaning of the plea put forward 
on her behalf in the Small Cause Court. It must be strictly proved that a 
Hindu lady knew and understood the natm-e and meaning of a document 
exeouted by her —Sudisht Lai v. Sheobarat Koer (I. L. R, 7 Cal., 245 ; L. R, 8 
I. A., 39) and Bamratan Sakai v. Nandu (I. L. R, 19 Cal., 249 ; L.R.,19 I. A., 1.) 

The plaintiff has not done anything showing his intention to [442] deter¬ 
mine the lease. The lease being a permanent one is nob liable to forfeiture. 
In suit No. 410 of 1869 the defendant’s predecessor in title assorted a mourasi 
mokurari lease. Tho plaintiff cannot now say that there was not any such 
lease. The defendant has acquired the right of a mourasi mokuraridar adversely 
to the plaintiff. The defendant holds under a permanent lease, but, if she is 
unable to show that, she has, by declaring that it was permanent in 1869, 
converted it into a permanent lease by adverse possession under the operation 
of the Statute of Limitation. The doctrine of forfeiture is not applicable to 
a case of this kind. The lease having come into existence before the passing 
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' M Transfer of Property Act the provisions of that Act do not apply see 
section 2 of the Act Even under that Act a permanent lease is not liable to 
forfeiture Sections 105 and 111 ot the Act do not apply to pel manent leases. 

The following cases weie cited — Sonet Kooei v Himmut Bahaaooi (I. L. 
E, 1 Cal, 391), Nil Madhab Stkdai v Nauittam Stkdai (I L R, 17 Cal., 
826), Kali Krishna Taqorc v Golam illy (l L R , 13 Cal, 248), Drobomayt 
Gupta v Daois (1 L R, 14 Cal, 323), Brjoy thunder Bantrjrt v Kally 
Prossonno Mookei]e a (I L R, 4 Cal, 337), Ttkaetnu Goto a Goomareev Saioo 
Coomaree (19 W R, 252), Dmornoncy Dabia v Doorqapta^ad Wozoomdat (12 
BLR, 274), Maidin i>aiba v Naqapa (1 L R 7 Botu , 96), Pitanibar 
Baboo v Nilmoni Sinqh (I L R 3 Cal, 793) 

Mi ffa/fh in ieplv —We have shown tbit the defendmt instructed her 
am mukhtear as to whit hei pita sliouH he ind Hit an mukhtear mstiucfced 
he i piuidot inei ind ihovc th it she give hei evidence ind s»h assorted on 
oatli that she li id no laudloid md pud lent to no oiio TliOie was a cleir denial 
of the plaintiff s title 

The piovisions of the Tiansfoi of Piopcily Vet is to foifoitmo do apply to 
peuninont le isos Tit c.st ol Kali Krishna I kioii v (rolam illy (I L R, 

1 3 Oil 219) suppoits ir\ oortmlicm In th if cast the tenant questioned the 
landloid s n^ht to enh mco which wis ht Id to be not such 1 disci aim 01 as 
lesultol in foifeifuie The [443] ten mb did not in iny sense lepudiate 
the landloid s title It his not beta su^go^-tod tint hdoie the passing of the 
Tiansfu of Ihoputy Vet 1 leisc of Hus chu i<tc 1 was exempt fioin forfettuie 
for lenutici ition Tho genet il 1111 tint 11 tenant win impugns his lindlords 
title ’endeis his lease hihlotofoif ltuie his alwiys obtainol m this tountiy 

Jenkins, J —Tins is 1 suit toi the recovery ot ceitun piPimsesin Calcutta 
known as 173 \boeieotolah Stioot tnd to enfoice paymont of certain aliens 
ot lent ind mesne piofits The pluntitl was it the date of the Small Cause 
Couit suit to which I will lilei lefoi tho ownu ot these pi amides subject to 
a suhordiuito tcuuio vested in the dftendmt it 1 monbhlv 1 -nt of Rs 15 8 
The lent lnvmg fillen into men tho plaintiff, in 1 injunction with his mother, 
sued tho delendmt foi these aueiis 111 the Sunil Cause Couit, and by way of 
defence tho following pleas weie raised — 

Denies tenincy undei tho plamtifl 01 any ono else, and admits occupa¬ 
tion as ow of T of the lind Denies piymont of any 1 ent to the plaintiffs Nevei 
indebted Misjoindo. ol pailies Denies jurisdiction 

The 01 al evidence is to tbo effect that the dennl of tenancy, and the claim 
of occupation asovnei, weie sot up at the first heuing on the 28tli Apul 
1892, and choio can be no doubt that at my late they weie in existence on 
the 10th ol vu 1 st 1892 On tho 21st Vngusb 1892 the defendant was 
examined on commission and m the 10 u 1 .se of hei evidence sho stated as 
follows ‘I do not piy iny lent f >1 the piemises No 173, Vheioetolah 
Street, to anybody n< vei paid any rent foi it to Katyam Dassi or hoi ancestors 
or predecessors noi did I ptomise to pav lent to Ivityim Dassi or het ancestors 
3 i predecessors 1 ne\oi paid lent thiougli CJpondronath Day or Saiodapro- 
sbad Dey to Katyam Dassi 01 hei receiver This land ib rent fiee I am the 
ownei of thn, lind, and I have to pa\ lent to no one After numerous 
adjoinnmeuts the ciso came befoie Mi MacEwen, one 01 the Judges of the 
Sin ill P vuse Cm it on the 8th of March 1893, when the suit was withdiawn 
with leave to sue again 

The judgment deliveied on that occasion has been tendeiod by Mr. Pugh, 
and on Mr (r'uih waiving all objections I have admitted it m evidence. From 
th it 'udgment it appears that [444] a bond fide question of title was still 
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raised in that stilt; that the defendant denied the tenancy under the plaintiffs 
and elaimed the land as her own property. Nothing more was apparently done 
on either side until the ldth April 1894, when the present plaint was filed 
asking for possession on the ground that the defendant had by claiming a title 
in herself forfeited her lease. A written statement was filed on the 2nd of 
August 1894, and the case came on for hearing before the Christmas vacation, 
but Counsel who then appeared for the defendant applied for an adjournment, 
on the ground that the case would he settled subject to the defendant's approval, 
and I accordingly allowed the adjournment, as Counsel foi the plaintiff did 
not oppose. 

It seems, however, that the result of the adjournment was not a settle¬ 
ment, but an application for leave to file a supplemental written statement, 
which was subsequently put in. 

On the trial before me the following issues woio raised . - 

1. Whether the defendant did by her pleading of the 28tli of April 1892, 
or the JOih August 1892, dony the plainti/To title 0 

2. If so, whether the forfeiture (if any) thereby caused has been waived 
by subsequent proceedings in the Small Cause Court action '> 

3. Whether the defendant did by her evidence given on the 21st August 
1892 deny the title ? 

4. If so, whether the foifeiture (if any) thereby caused had been w r aivod 
by subsequent proceedings in the Small Cause Court action ? 

5. Whether the plaintiff has dono auy act showing his intention to 
determine the lease. 

6. Whether the lease is not forfeitable by reason of its being a perma¬ 
nent lease ? 

And thore were three further issues which have since been dropped, and 
with which it is unnecessary lor me to deal. 

I will take these issues in order. Now, there can he no question that 
in the defence in the Srn.dl Cause Court suit there is a clear denial of the 
plaintiff's title, ami the only cuiestion-H whether it can bo tioatod as a denial 
by the defendant, and [445j foi that pioposition it becomes necestaiy to 
see what the facts are as to the introduction ot theso pleas 1 am satisfied 
on the evidence that they were foi mutated by the defendant’s pleaders on 
instructions received from Meghnad Krimam, the defendant’s biuthor, and her 
am-mukhteur, and that these pleaders were appointed by tho defendant under 
a document which was explained to her. 

A defence primd/dete at any rate may he taken to express the contentions 
of the person on whose behalf it is framed, though it may he open to that 
person, especially if a puidanadun lady, to lepudiate that defonco. in the 
present case, however, L lind that the plea raised by the defence was never 
repudiated, but on the contrary was sought to bo established by the lady’s 
own evidence, was persisted in to the last, and is eonoborated by her failure 
to pay the rent due in respect of her tenuie, Tho defendant is not called 
to say that she did not know of this plea, and not a word of cross-examina¬ 
tion on this point is put to her am-mukhteur or her pleader, though they 
have both been called by the' plaintiff. Indeed when a question was put 
to the defendant’s pleader involving the disclosure of communications protected 
under section 126 of the Evidence Act, Mr. Pugh in exercise of his undoubted 
right refused to give the requisite consent mentioned in that section. 

Under the circumstances I hold that the denial in the defence was made 
by the defendant, and on the second issue, that the forfeiture (if any) thereby 
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caused has not been waived by any subsequent proceedings in the Small 
Cause Court action. I will next deal with the third issue on the supposition 
that the first and second issues should have been otherwise decided. 

If words are to have their natural meaning, then it seems to me impos¬ 
sible to say that the defendant did notin her evidence deny the plaintiffs 
title. It seems that immediately before she gave her evidence, she had an 
interview through the medium of her am-mukhtear with her pleader, who says 
that he was taken to the defendant to receive her instructions and that he 
did get instructions from her. The pleader was then asked by Mr. Garth 
what those instructions were, but as Mr, Pugh would not waive his privilege 
the question could not he answered. After her [446} evidence was taken 
down it was explained to her both by the Commissioner and her pleader, and 
she then affixed her seal to the document. I, therefore, hold that the defendant 
„ did by her evidence given on the 21st of August 1892 deny the plaintiff’s 
title, and my opinion on the 4th issue is that thevo has been no such waiver 
as is thereby suggested. The 5th issue is intonded to raise the question 
whether the terms of section 111 (g) of the Transfer of Property Act have 
been complied with. I bavo not the slightest doubt that by bringing this 
action and proceeding with it against the defendant the plaintiff has shown 
his intention to determine the lease. 

The last issue with which I need deal is whether the lease is not forfeitable 
by reason of its being a permanent lease. This issue infereutially raises the 
issue whether the defendant holds under a permanent lease, and the burden 
of establishing the affirmative of this would lie on the defendant. 

The lease itself is not produced, and the ordinary inference as to a lease 
of buildings in Calcutta at a monthly rent would appear to bo that the tenancy 
is from month to month (see Transfer of Property Act, section 106, and 
Nocoordass Mulliclc v. Jewraj (12 B. L. Ii„ 263). Mr. Pugh, however, relies 
on an allegation in a written statement filed by his predecessor in title, that 
the plaintiff's predecessor iiad granted a maurasi mokurari pottah as amounting 
to a claim hy him, which afterwards by the lapse of time ripened into a right, 
and in confirmation of this he points to the fact that the present plaintiff did 
in the Small Cause Court describe the defendant as holding under a permanent 
lease. But the plaintiff, while disputing the defendant’s conclusion as to the 
character cl her tenure, contends that oven if she be correct, still the lease 
would be none the less forfeifcablo, and I will accordingly deal with that point. 

In the first place, I must point out that to draw any analogy from the 
English law of real property is wholly misleading. It has been said that the 
effect of a grant by a maurasi mokurari lease is similar to a conveyance in fee 
simple, but though there may be some correspondence iu the practical results, 
it appears to me that any argument as to the legal effect based on this 
resemblance is wholly fallacious. 

[447] Because at the present day a conveyance in fee simple leaves nothing 
in the grantor, it does not follow that a lease in perpetuity here has any such 
result. As a matter of fact this effect of an English grant dates from the 
Statute of Westminster III known as Quia Emptores (Statute 18 Edw. I., 
Cap. 1), which for reasons stated in its preamble forbade the system of sub¬ 
infeudation that up to that time had prevailed ; for at common law a feoffment 
made by A to B of a portion of his lands would create the relation of lord and 
tenant with all the incidents attaching to that relation including the right of 
forfeiture. 

Mow, the law of this country does undoubtedly allow of a lease in perpe¬ 
tuity , and we loarn from section 105 of the Transfer of Property Act that it is the 
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transfer of a rights to enjoy property in perpetuity, and at the same time it is 
provided by seotion 111 of the same Act that a lease determines by forfeiture. 

It is urged, however, by the defendant, that though the words of the 
provision are wide enough to authorize the forfeiture of a lease in perpetuity, 
still in fact that result is impossible, and next that in any case it would not 
apply to a lease such as this which came into existence before the passing of 
the Act. I will deal with these points in order. 

The impossibility on which the defendant relies is based upon the 
assumption that a lessor has no reversion. There soems to me to lurk in this 
assumption a fallacy based on the theories of English real property law. 

A man who being owner of land grants a lease in perpetuity carves a 
subordinate interest out of his own and does not annihilate his own interest 
This result is to be inferred by the use of the word “lease,” which implies an 
interest still remaining in the lessor. Before the lease the owner had the 
right to enjoy the possession of the land, and by the lease he excludes himself 
during its currency from that right, but the determination of the lease is a 
removal of that barrier, and there is nothing to prevent the enjoyment from 
which he had been excluded by the lease. Logically the case of Kali 
Krishna Tagore, v. (Joolain Ally (1. L. R., 13 Cal., 248) to which f was referred 
by Mr. Pugh, appears to demand the same conclusion, for it proceeds on 
£M8] the ground that one who sets up a permanent tenancy does not repu¬ 
diate any title or interest which would have been in his landlord had the tenancy 
not been permanent. 

I may further point out that section 105 of the Transfer of Property Act 
provides that a lease should either be for a certain time or in perpetuity, while 
section 108 (i) contemplates the determination of a lease of uncertain duration 
by the fault of the lessee, and though too great stress should not he laid on this, 
still it is at least consistent with the view that a lease in perpetuity is forfeitable. 

Mr. Pugh himself admitted that a perpetual lease would be forfeitable, if 
there were a right of re-entry, and then if that view is correct, it implies that 
the lessor has still a superior estate in' the land, for I imagine that an unlimited 
right of entry not incident to an estate but simply creative of a fresh estate 
would be an infringement of the rule against perpetuity. 

I, therefore, come to the conclusion that if the lease set uj) by the defen¬ 
dant be one to which the Transfer of Property Act is applicable, it is forfeit¬ 
able, notwithstanding that it is permanent. 

But there still remains the question whether having regard to section 2 
( b) and (c) of the Act this alleged lease is forfeitable. Now, it has not been 
suggested that there is any authority which exempts a lease of this character 
from forfeiture for renunciation, or which establishes that the lessee is entitled 
to be relieved from forfeiture, nor has any alleged principle been urged which 
I have not already disposed of. If the relationship be one of landlord and 
tenant, then there is the general rule which obtained in this country before 
the Transfer of Property Act that a tenant who impugns his landlord’s title 
renders his lease liable to forfeiture, and this rule is only a particular application 
of the general principle of law that a man cannot approbate and reprobate, or, 
as it is more familiarly expressed, he cannot blow hot and cold. 

I therefore hold that the lease has been determined, and that its determina¬ 
tion dates as from the date of the pleas in the Small Cause Court. There is 
the possibility of a doubt whether those pleas were framed on the 28th of 
April, or the 10th of August, and giving the defendant the benefit of that doubt, 
I hold that the lease was determined as from the later date. 


18 CAli,—“89 


300 



SHIBIT HALDAB &0. I>. 


l.L.R. 24 Cal. 449 

[449] It is admitted that rent is in arrear, and the only question is how 
far hack, having regard to the statute of limitation, the plaintiff oanolaira. 
The point has not been argued before me, but Article 110 of the Indian Limita¬ 
tion Act of 1877 imposes a limit of three years. The only question is whether 
section 14 applies. The plaintiff has made no attempt to satisfy me on this 
point, nor do I know why his suit in the Small Cause Court was withdrawn. 
I therefore see no reason for allowing him to carry back his claim more than 
three years from the institution of this suit. 

There will also be judgment for mesne profits, the amount of which must 
be determined by a reference to the Registrar, and the defendant must pay 
the costs of the action. 

Attorneys for the Plaintiff: Messrs. Kalin Nath Milter & Sarbadhicary . 

Attorney for the Defendant: Babu S. K. Deb. > 

S. C. B. 


NOTES. 

lln (1909) 36 Cal., 1003 the Pvivy Council reversing (190G) 33 Cal., 511, held that for 
art. 134 Limitation Act, 1 purchase’ meant ‘' conveyance of the absolute title ” and in support 
of the distinction between the absolute title and the Mokurari title, their Lordships quoted 
with approval the distinction drawn between them by JlCNKINS, J. in this decision at p. 447. 

Bee also (1‘JOS) 34 Cal., 358 : 11 C. W. N., 527; (1905) 9 C. W. N., 928 : 2 C. L. J..3S9.J 
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The 17tk February, 1897. 

PRESENT: 

Sir Franc is William Maclean, Kt., Chief Justice, and 
Mr. Justice Baner.ike. 


Stiibu Haidar and another.Defendants 

versus 

Gupi Sundari Dasya.Plaintiff.* 


Jurisdiction — Suit for rent of a fishery—Uncertainty as to jurisdiction — 
Code, of Civil Procedure (Act XIV of 188'/), section 16A — 
Immoveable properly—Right of fishery. 

A suit for rent of a fishery is a suit for immoveable property within the meaning of 
section 161 of the Code of Civil Procedure. Facia Jhala v. Oour Mohun Jhala (I. L. R., 19 
Cal., 544) referred to. 

A suit for rent of a fishery was brought in a certain Court, and there was reasonable 
ground of uncertainty as to the jurisdiction of that Court to entertain the suit. On an 
objection that the suit ought to fail for want of jurisdiction ;— 

Held, that the conditions required by section 161 of the Civil Procedure Code had been 
satisfied in the case, and that the objection as to jurisdiction ought not to be entertained. 

* Appeal from Appellate Decree No. 70 of 1895 against the decree of J. Posford, Eaq., 
District Judge of Fandpur, dated the 28th of August 1894, affirming the decree of Babu Beni 
Man hub Roy, Muusif of Goalundo, dated the 11th of December 1893. 
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[480] THESE appeals arose out of suits brought by the plaintiff for the recovery 
of rent of a fishery. The allegation of the plaintiff was that the fishery was 
situated in mehal No. 104 on the tovozi of the Collectorate of Zillah Pubna in 
Perganna Islaropore appertaining to Zillah Pubna and Faridpur, and that, 
according to the custom prevailing in respect of the said jalkar, the first season 
for plying nets was in the months of Jiaisak, Joisto and Assar, and the second 
season was in the months of Magh, Falgoon and Ghait, and that the defendants 
who plied nets in these seasons were liable for the rents thereof. These suits 
were instituted in the Court of the Munsif at Goalundo within whose jurisdic¬ 
tion the plaintiff alleged the jalkar lay. The defendants inter alia pleaded that 
tb o jalkar did not lie within the district of Faridpur, therefore the Munsif had 
no jurisdiction to try the suit. 

The Munsif disallowed the objection, and decreed the suit of the plaintiff. 
An appeal was preferred, but the District Judge of Faridpur dismissed it, 
holding that as the plaintiff would he entitled to institute the suit either in the 
Pubna or in the Goalundo Court, therefore under section 16/1 of the Code 
of Civil Procedure, the Munsif had jurisdiction Ao try the suit. 

The material portion of his judgment was as follows :— 

“ The cause of action was fishing in the Pudina. In what Court’s jurisdiction does that 
river lie from the Chandra to Goalundo ? Appellants are dissatisfied because the Munsif did 
..not let them refer to the Calcutta Gazette of September IGth, 1874. I have referred to it, and 
on page, 417 it says, ‘ Zillah Faridpur. The north and north-eastern boundary of this Zillah 
shall be the river Ganges or Pudma.' That river is a strip of water half a mile or more wide, 
at times miles in width. The notification may, I think, be read as indicating that the river 
between this district and Pubna is within the jurisdiction of the Courts in Faridpur. Sec¬ 
tion 10.4 of the Code would allow of the suit being brought, *iii either a Pubna or a Goalundo 
Court. It is, moreover, in evidence that fish is lauded at Belgachi and consigned to Calcutta. 
Everybody knows that any amount of fish caught in the river is sent to Calcutta from 
Goalundo. Thus I think there is no fault to he found with a Goalundo Munsif trying these 
suits. No notification is known of as laying down the Pubna boundary. If the river is also 
considered as the bouudar> of that district,- a suit such as those now in hand may be brought 
either in Pubna or in Goalundo, or else a tract extending over thirty or more square miles is 
outside the jurisdiction of any Court.” 

From this decision the defendants appealed to the High Court. 

[451] The Advocate-General (Sir Charles Paul) and Babu Flam Chunder 
Chuckerbutty for the Appellants. 

Mr. Jackson and Babu Jasoda Nun dun Pramanick for the Respondents. 

The Advocate-General. —The suit should have been brought in the Munsif’s 
Court at Pubna where the defendants reside. The jalkar appertains to the 
zemindary of Islamporo, which is also within the jurisdiction of the Pubna 
Court. Under such circumstaneos the suit not having been brought in the 1 ' 
Munsif’s Court at Pubna, it ought to have been dismissed. Section 164 of 
the Code of Civil Procedure does not apply. There is no question of doubt in 
the present case. 

Mr. Jackson for the Respondent. --Section 16.4 of tho Code of Civil Proce¬ 
dure applies, as there is reasonable ground of uncertainty as to which Court 
has jurisdiction. The boundary is to be ascertained from the circumstances 
of each case. -See Sreemutty Dossee v. Lalunmortce (12 Moo. I. A., 470 (473)]. 

The Advocate-General in reply.—Section 164 of the Code does not apply, 
as it refers to cases for recovery of immoveable property, and jalkar is not 
immoveable property within the meaning of that section. See Fadu Jhala v, 
Gour Mohun Jhala (I. L. R., 19 Cal., 644). 
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The following judgments weredeliverecl by the High Court (Maclean, C.J., 
and Banerjee, J.) 

Maclean, C.JI'- There are three points raised in this appeal. The first 
and the principal one is the question whether the Court below had jurisdiction 
to entertain the suit. The appellants contend that the suit ought to have 
been brought in the Pubna Court, whilst in fact it was brought in the 
Goalundo Court. The respondents, however, urge that, bo that as it may, 
it there ho any reasonable ground for uncertainty as to the Court^ having 
jurisdiction with respect to the subject-matter of the suit, then it is open 
to tin’s Court, under section 16/1 of the Code of Civil Procedure, not to allow 
that objection to he raised. What we really have to consider then first is, whether 
thore was any reasonable ground for uncertainty as to which Court had 
jurisdiction. I am by no means satisfied that the District Judge was not right 
[452] in finding that the Goalundo Court had jurisdiction to try the suit: but, 
if not, I think upon the facts that there is a reasonable ground for uncertainty 
as to which Court had jurisdiction, and, if so, I think we ought not to allow 
the objection to he raised. The mere fact that a serious argument has been 
addressed to us as to which was the proper Court in which to bring the suit 
show’s par se that there is reasonable ground for uncertainty on the matter. 
When two Courts have held that they have jurisdiction to try the case, a third 
Court, as the Advocate-General frankly adrnittod, is not likely to look with a 
very favourable eye upon an appeal on that point, and I think the section I 
have referred to was expressly framed to meet objections of this class, if there 
be any reasonable ground for uncertainty upon the question of jurisdiction. 

1 think we ought not to allow this question to he now raised. So much then 
for the first and main ground of appeal. 

The second question is as to the amount of the rent which both Judges 
below had fouud to be payable. The appellants say that, although the 
Munsif hud arrived at his decision upon ovidonee, apparently oral evidence, 
in addition to a particular document which was put in, namely, a decree in 
another suit, in which one of the co-sharers was the plaintiff, but to which the 
defendants were not parties, the District Judge relied upon this decree alone as 
evidence as to the amount of rent. But I think it is clear that the District 
Judge did not arrive at his conclusion upon the evidence afforded by the decree 
alone. lit* apparently considered the other evidence which had been adduced 
before the Munsif, and lie arrived at his conclusion upon a consideration of all 
the evidence. I think that the appeal on this point also fails. 

The only other point urged before us was as to the question of damages. 
That was not raised in the Court below, and it is nut one of the grounds stated 
in the memmandum of appeal, and under the circumstances I do uot think 
that we ought i.o give special leave to appeal upon this point. Looking at the 
amount of damages allowed i do not think the defendants are likely to suffer 
by our not allowing this point to be now raised. I think, therefore, that on 
these grounds the appeal fails, and that it ought to be dismissed with costs. 

[453] Banerjee, J. — I am of the same opinion. 1 only wish to add a few 
words on the question of jurisdiction. 

It was contended for the appellants that the Faridpur Court had no 
jurisdiction to try the case, aud that the suit ought to have been brought in 
the Puhna Couit; and the ground of this contention is two-fold. 

In the first place, it was argued that the suit being one for rent of a 
fishery, it. ought to lifcve been brought in the Court within whose jurisdiction 
the defendant was residing, the suit not being one for-immoveable property in 
any sense. 
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And it was in the second place contended that, even if the suit lay properly 
in the Court which had jurisdiction over the fishery, still the objection as to 
jurisdiction Bhould prevail, as a fishery was not immoveable property wisbm 
the meaning of section 16A of the Code of Civil Procedure, retied upon for the 
respondent, and as the other requirements of the section had not been satisfied 
in this oase, there being no uncertainty in the matter of jurisdiction. 

The suit being one for arrears of rent of a fishery, the provisions of 
the Bengal Tenancy Act applicable to suits for the recovery of arrears of rent 
are made applicable to it by section 193 of that Act; and one of the provisions 
of tbe Act applicable to suits for arrears of rent is to be foundin section 144, 
which enacts that “ tho cause of action in all suits hotwoen landlord and tenant 
as such shall, for the purposes of the Code of Civil Procedur e, be deemed to 
have arisen within tbe local limits of the jurisdiction of the Civil Court which 
would have jurisdiction to entertain a suit for the possession of the tenure or 
holding in connection with which the suit is brought.” That Court, therefore, 
had jurisdiction to try this suit for arrears of rent, which has jurisdiction to 
try a suit for possession of the fishery ; and if a fishery is immoveable property 
within the meaning of section 16A, section 16A would be applicable to this 
case, and would be a complete answer to tbe appellant’s contention, provided 
the other requirements of the section have been satisfied. 

I am of opinion that a fishery comes within the definition of “ immoveable 
property ” in the General Clauses Act (I of 1868), section 2, clause 5. That 
clause says : “ Immovoablo property [454] shall include land, benefits to 
arise out of land,” etc , etc., and a right of fishery comes within the description, 

“ benefits arising out of land covered with water.” The view I take is in 
accordance with the observations of the majority of the Full Bench in the ease 
of Fad a Jhala v. Goar MuJrun Jhala (I. L R., 19 Cal., 544). Though a majority 
of the Full Bench were of opinion that a fishery does not come within the 
meaning of the term “ immoveable property ” as used in section 9 of the Specific 
Relief Act, still foui of Inc five learned Judges who composed the Full Bench 
say that a fishery comes within tho definition of “ immoveable property " as 
given in the General Clauses Act. And there is nothing repugnant in the 
subject or context of section 16A of the Code to make tbe definition of 11 im¬ 
moveable property ” in the General Clauses Act inapplicable to tho term as 
used in that sectiofi. 

It remains then to see whether the other conditions required bysection 16A 
of the Code of Civil Procedure have been satisfied. That section in sub¬ 
section (2) provides that where there has been no statement, such as the first 
sub-section contemplates, recorded in the Court below, a Court of Appeal or 
Revision shall nevertheless disallow the objection on the ground of want of 
jurisdiction, if it appears to such Court that there was a reasonable ground for* 
uncertainty as to the Court having jurisdiction with respect to the subject- 
matter. 

In this ease it is impossible to say that there was no reasonable ground of 
uncertainty upon the question. The Appellate Court, in its judgment, observes, 
after referring to the boundaries, as declared in the Calcutta Gazette, of the 
District of Faridpur that “ no notification is known of .:s laying down the 
Pubna boundaries.” That, at any rate, creates a reasonable uncertainty in the 
matter. I think that tbe conditions required by section 16A have been satisfied 
in this case, and that tbe objection as to jurisdiction ought not to be entertained. 

Haolean, C. J.—. 1 should like to add that I entirely agree with 
Mr. Justice BANEHJEE that a right of fishery such as this is '‘immoveable 
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property” within tho meaning of section 16A of the Code of Civil Procedure. 
I do not think thoie can be any doubt about it 

[456] It is admitted that the appeal numbeied 71 will be governed by this 
decision That appeal rheiefoie, will also be dismissed with costs 

c$ Q (} Appeal dismissed 
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vital— Tin iscltcturn Pouei s flicmk sittinq on application foi ncu 
trial qiound foi mu tnal Qiasiion of Evidence 
The T ourth JudgL of tin, l’tisidui v Sm ill C uisi c uit m a suit tned by him delivered 
juclguic lit for tht pUiutiff lhe cl ftiiduit implied mi i > s < tion IS of the Piesiduicj Small 
< iusc Guilt 4< 1 (l of ISJj' in i new tml ml ih Judges (the bust in I Fourth) on such 
applu iti >n sot iside th judgment an 1 dismi sul the pi untiff s suit with costs, and on the 
plaintiff s ipplicuiou the I ull Ucnih c f the Sm ill ( lust Court refused to interfere) 

Held, b\ the High ( juittlut the Judge exucisiil the powers of an Appi.ll.ito Court in 
setting asiae„th origin al dicn aud exceeded the tunsdiction vc-ted m them by section 38 of 
the 4ct such juiiidictum being i neusionU jui sdiction only 

Htld also that where the question is one of evidence the judgment of the Original 
Court ^ould be icvt rsed end iiewtnil directed onh vhen such judgment is manifestly 
igamst the »uj 1 1 m ldenec 

Sadasook Gamcni ( nund x hainayya 1 L R 19 Mid %) followed 

lN this case the defendant ente>od into a contiact with the plaintiffs on 
the 17th September 1894 lor the pint base of ceitam bales of dhooties to arrive 
by Novembei and December shipment The vessel eontaining the dhooties 
anived, and was entered at the Custom House on Saturday the 22nd December 
1894 The pluntiffs, belonging to the Jewish taith, transacted no business on 
Satiudav The 28id Decembra being a Sunday the Custom House was closed, 
and lemanjpd sn until tho 28th of December, upon which date the plaintiffs 
appied toi dohvury of the goods The goods, howevei, m the meantime 
became liable to duty , the Indian Taiiii Act (III of 1896) having 
[456] come into opeiation on the 27th, and the plaintiffs had to pay 
ditty on the goods to the extent of Rs. 154-2-6 before delivery thereof from the 
vessel could 1 >e obtained by them The defendant took delivery of and paid 




The plaintiffs filed a suit in the Couit of Small Causes on 

1895, piaying for the lecoveiy of fcho said sum <wd costs, ana on the 1st Ot 
November 1895 judgment was deliveiod by tlw Fouith Judge of the SRlu 
Court m favour ot the plaintiffs The defend mb then ipphed under section 38 
of the Aot amending the Piesidency bin ill Cuuse Coiut Act (Act I ot 1895) 
to have the judgment «et aside and foi a new tnal This ipplioation was 
heard by the Officiating Chief Judge md the 1 ouitli Jud„e on the 17th April 

1896, and they set aside tho judgment md dismissed tlie plaintiffs buit 
with oosts Theieupon the pi unliffs ipphed undei section 18 of the said \ct 
for an order to sot aside the deuce dismissing the suit This ipphcition 
was dealt with, md dismissed wifh costs on the 10th July 1895 by a 
Full Bench, consisting of the Chid Judge and the Second ind Jouith 
Judges of the Couit The plaintiff theieupon moved tho High Couit undei 
Beebion 622 of the Code of Civil Proccduie md obtained a l ule calling upon the 
defendant to show causa why fhe judgment ind duiee dited icspcctivolv the 
17th of Apni and the 10th ot July 1H% should not he set aside 


Mr Avetooni foi tlie defendant showed ciuse — fn this case the Bench 
under section 38 Act 1 of 189} hid p>wei to lien the implication of the d< fen 
dant, and to leverse the electee w,unsl him md to non suit the plaintiffs, 
which waB whit they had done See Sndusonk (tambn Lhitnd \ kannayya 
(I L R, 19 Mad 96) It was tlieie held by llLST J that the lmguageof 
section 37 of \ct XV ot 1882 (seclions 37 and 38 oi \ct 1 of 189 j) seemed to 
indicate that though a pirty w is not entitled to appeil is ot light the Couit 
might, if it thought fit leeonsidei any deuce oi mdei with ill the powcis of an 
oidinaiy Appeilite Couit Tlie High Couit of Romhiy in llassanlhoy Vision 
v The Butish India [467] St am Saiujation Company [l L It 12 Bom 579) 
refused to inteifeie upn in ipphcition for i teheaung of a suit which had 
aheady been decided by i Judge of the Smill Ciuse Couit nheie tho evidence 
wis of a conflicting chu ictoi md not such is to justify i distinct opinion that 
the Small Cause Couit Judge was wrong m his decision 

Mi Jackson foi the plaintiffs m suppoit ol tlie lule Tlie ipplicition in 
this case wis made ou beh ill of the defendant igunst whom a donee hid 
been passed It was made in the foiin of m ippeal against thed cisionof tlie 
fourth Judge and on grounds which lolited to the question of appieu ition of 
evidence In then judgment the Full Pencil dealt with the t ise exictly is an 
Appellate Couitmight have tieitcd it This tlie hull Bench could not do See 
Sadasook Gambit Chundv Kannayya (1 h R, 19 Mid 96) The mow taken 
by the majority cf the Judges in tint case was that the full Bench oi the 
Presidency Small Cause Couit had tiani^iossod tie Inn ts of the juusdictiou 
given by Act XV ol 1882, section 17 as the cise was one on which different 
minds might not umeasonably hive come to diffeient c inclusions kn oidoi 
for a new tnal is unnec^ssaiy is upon tlie admitted futs tho pluntiflb ate 
entitled to judgment Johnsons llu L icdil Lyonims (L R 1C P D 12) 

Sale, J —This application ruses the question whethei a deeiee by two 
Judges of the Small Cause Couit dited tlie 17th ot \pnl ,896 was made m 
excess of the juiisdiction of the Couit and if so what ofhti ordet ought now 
to be made 

The plaintiffs in this suit are Messrs Sissoon A, Co , and the object of the 
gait was to recover a sum pud by them as, duty on goods sold to the defendant, 
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The cause of action is thus stated in the plaint: - 

(1) That the defendant entered into a contract in Calcutta with plaintiffs on the 17th 
September 1894 for purchase of certain bales of dhooties. 

(2) That the defendant have taken delivery of tho goods and paid plaintiffs the con¬ 
tract value of the goods, but have failed to pay tho amount of duty on the goods which was 
legally payable by defendant, and which the plaintiffs ire entitled to recover back 
from defendant having [488] to meet the same to get the dhooties delivered and passed out 
from the Custom House authorities. 

Tho defence set up was as follows:— 

Admit contract, deny that tho defendant is liable to pay any duty, if the plaintiffs had 
exercised ordinary diligence. 

The goods arrived before the Indian Tariff Act came into operation. 

The payment of the money claimed in the suit seems never to have been 
disputed, but the defence in substance was that by the exercise ol ordinary 
diligence the payment of tiie tariff duty might have been avoided, and that 
therefore the plaintiffs were n jt entitled to recover the same from the defen¬ 
dant. At the first hearing, which took place before the learned Fourth Judge 
of the Small Cause Court, only one witness was called, anil that was by the 
plaintiffs. 

Tho defendant adduced no evidence in support of their defence, and the 
Fourth Judge made a decree in iavour of the plaintiffs for the full amount of 
their claim. The defendant then filed an application for a new trial on the 
grounds therein set forth relating chiefly to the questions of evidence. On 
the 17th April 1896 a Beuch svas formed for the hearing of the new trial, 
consisting of the learned Officiating Chief Judge and the learned Fourth Judge, 
who set aside the decree and dismissed the suit. The next proceeding was an 
application by the plaintiffs l'or a new trial in respect of the decree made on the 
l?th April 1896. That application was dismissed. 

The main question which has been discussed before me is whether the 
learned Judges of the Small Cause Court exercised a jurisdiction, which was 
not vested in them, in reversing the original decree and dismissing the suit; the 
ground alleged being that in so doing they exercised the powers of an Appel¬ 
late Court and exceeded the powers given them by section 38 of the Small 
Cause Court Act. 

Tho facts as set forth in the judgment of the learned Chief Judge 
delivered on the occasion of the last application for a new trial are as follows: 
“ The plaintiffs entered into a contract for the sale to the defendant of goods 
to arrive, delivery to be taken within ninety days from the date of arrival, 
i,e ., the [4S9J date when the vessel is entered at the Custom House. The 
goods arrived and tho vessel was entered at the Custom House on Saturday, 
22nd December 1894." 

Section 38 of the Presidency Small Cause Court Act provides that " where 
a suit has been contested the Small Causa Court may, on the application of 
either party made within eight days from the date of the decree or order in the 
suit {not being a decree passed under section 522 of the Code of Civil Procedure), 
order a new trial to he held, or alter, set aside or reverse the decree or order, 
upon such terms as it thinks reasonable, and may in the meantime stay the 
proceedings." ■ 

It is dear this section must he read with the preceding section 37, which 
provides that “ save as otherwise provided by this chapter or by any other 
enactment for the time being in force, every decree and order of the Small 
Cau^e Cou.t iu a suit shall be final and conclusive." 
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The only reasonable meaning to be deduced from these sections taken 
together is,, that the Legislature did not intend that each and every decree and 
order of the Small Cause Court should be subject to appeal. 

A similar view was taken by the majority of the Bench of the Madras Court 
in tho case of Sadasook Gambir Ghund v. Kannayya (1. L. R., 39 Mad., 96). 
And turning to page 113 of MacEwen’s Small Cause Court Practice it would 
appear that it has not been the practice of the Small Cause Court to deal with 
applications for a new trial except under the powers ordinarily exercised by a 
Revisional Court. The learned author of the “ Small Cause Court Practice ” 
states various grounds upon which the Small Cause Court have granted new 
trials, all showing that the jurisdiction exercised has been that of a Revisional 
Court. 

Where the question is one of ovidenee the judgment of the Original Court 
could be reversed, and a new trial directed only when such judgment is 
manifestly against the weight of evidence. 

Now turning to the facts of the case which are exceedingly simple, there 
can be no doubt that in setting asido tho original decree made in this suit, the 
learned Judges proceeded on the supposition that the first Court had taken an 
incorrect view of [460] the evidence or hnd wrongly construed the contract 
in suit. It is, I think, obvious that on tho evideueo as given in tho first trial 
it would be impossible for any Court to disturb tho judgment upon any ground 
which would be open to a Revisional Court, and there can, I think, be no doubt 
that the learned Judges exercised the functions of an Apponl Court in setting 
aside the original tleeree and dismissing the suit. It would therefore follow 
that in so doing they had exceeded the jurisdiction vested in them by section 
38 of the Act. 

The next question is as to the proper order which under the circumstances 
this Court should make. 

There is, as I have already pointed out, no dispute as to the facts. The 
ground upon which the learned Officiating Chief Judge thought that tho 
original decree was wrong is thus stated by him in his judgment in the last 
application: “But here I think there was a duty cast on the plaintiff under 
the contract to clear the goods on arrival, for the defendant was entitled to take 
delivery at any time within ninety days from the date of arrival, and therefore 
the plaintiff should have had tho goods cleared and ready for delivery all 
that time. 

The learned Second Judge also thought that the plaintiff's ought to have 
cleared the goods on the day when the steamer was entered at the Custom 
House; but, so far as it appears, he does not regard this as a duty arising on a 
construction of the contract. At page 6 he says: “ If the sellers had cared to 
do so the goods would have been cleared on the day of their arrival and the pay¬ 
ment of duty avoided; ” and in a later portion of his judgment there is this 
passage : “ It was obviously tho duty of the plaintiffs in the first instance to 
take charge of the goods and clear them from the Custom House. It was all 
the more necessary therefore that as ordinary men of business they ought to 
have cleared the goods on the day of their arrival." 

A good deal is said by both the learned Judges with reference to the 
admission made by the witness called by the plaintiffs that the members of the 
plaintiffs’ firm being of the Jewish faith, their business was closed on a 
Saturday, there being no evidence that the defendant had any notice of this 
praotiee on the part of the plaintiffs, 

[Ml] It appears to me that this is a matter of very small importance; it 
is only one of the circumstances which had to be taken into consideration in 
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determining the question as to whether the plaintiffs in failing to clear the 
goods on the first day of their arrival in port had failed to exercise due diligence 
in discharging their duty under the contract. It seems to me that the learned 
Judges in dealing with the case overlooked the fact that the plaintiffs would be 
entitled to a reasonable time for the purpose of clearing the goods from the 
Custom House. 

Nor would there be any duty cast upon the plaintiffs to clear the goods 
on the first day of their arrival, unless there was an express agreement to that 
effect, or the evidence showed that in failing to do so, they had been guilty of 
unreasonable delay. 

There was nothing in the evidence upon which there could be any finding 
that there had been any improper or unreasonable delay in clearing the goods. 
Nor do 1 think that the provision that the defendant had ninety days from 
the arrival to take delivery of the goods necessarily implies that the plaintiffs 
had undertaken to clear the goods on the first day of their arrival in port. 
To hold that there is such a duty cast upon importers, apart from an express 
agreement, would, I think, be doing a serious injustice ; and in the absence of 
any evidence as to what is or is not a reasonable time within which the goods 
should be cleared from the Custom House, I should have thought in common 
experience that ic would be extremely improbable under any circumstances 
that the goods could be cleared from the Custom House on the first day of 
their arrival. On the evidence it seems to me that the original decree was 
quite correct, and that, having regard to the fact that there is no dispute as to 
facts, no good purpose would be served by now ordering a new trial. I think 
the order which I ought to make is that the decree of the learned Officiating 
Chief Judge and the learned Fourth Judge of the Small Cause Court of the 17th 
April 1896 be set aside, and that the original decree of the learned Fourth 
Judge he restored. The costs in the suit, including the present application, 
will abide the result, and will be dealt witli by the lower Court. 

Attorneys for the Plaintiffs : Messrs. Orr, Robertson d Burton. 

Attorneys for the Defendants : Messrs, Manuel d Sen. 

C. E, G. 


MOTES. 

[See also (1893) 23 Bom., 414 ; (1903) 27 Boin., 565; (1903) 31 Mad., 490 ; (1902) 29 
Cal., 498; (1911) 38 Cal., 425.] 
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DENOU KAZI V. NOBIN JUSSORI CHOWDHRANI [1897] l.L.R. 24 Cal. 482 

[462] FULL BENCH. 


The 5th February, 1897. 

PRESENT: 

Sir Francis William Maclean, Knight, Chief Justice, Mr. Justice 
O'Kinealy, Mr. Justice Macpherson, Mr. Justice Trevelyan 
and Mr. Justice Banerjee. 


Dengu Kazi.Plaintiff 

. versus 

Nobin Kissori Chowdhrani, widow of the late Issur Chunder Roy 
Chowdhry.Defendant. : 

Second Appeal—Bengal Tenancy Act (VIII of 1885), sections 105, 106, 

108 (3)--Record of rights, Dispute prior to completion of — Dispute 
about proposed entry or omission m the record. 

The respondent, in the course of proceedings for the '■cc.ord of rights in the village of 
which he was the landlord, applied for the settlement of fair rents. The appellant claimed to be 
,a raiyat holding at a fixed rent. The respondent denied the validity of the claim. This 
dispute gave rise to a case between them which was decided by the Revenue Officer against 
the appellant, who then appealed to the Special Judge, with the result that the decision on 
that question was confirmed. At the time of the Revenue Officer’s decision no record of 
rights had been completed under section 105 (1) of the Bengal Tenancy Act. On appeal to 
the High Court the respondent took the preliminary objection that no appeal lay under 
section 108 (3), as the caso was not one under section 106. 

Held, that the decision of the Revenue Officer was a decision in a proceeding under 
section 106 of the Bengal Tenancy Act, an i that a second appeal lay from the decision of tho 
Special Judge to the High Court. 

Gopi Nath Masant v. A doit a Naik (l.L.R., ‘21 Cal., 776) and Anand Lai 1’aria v. Shib 
Chunder Mukcrjee (l.L.R., 22 Cal., 477), so far as they decide that a second appeal would 
not lie in such a case, overruled. 

This case was referred to a Full Bench by Macpherson and IIill, JJ., on 
the 10th August 1896. The reference was in the following terms : — 

“ This appeal, in which the tenant is appellant and the landlord respond¬ 
ent, arises out of proceedings under Chapter X of the Bengal Tenancy Act. 
We have not gone into the various questions raised as to the jurisdiction of 
the Revenue Officer and the [463] .legality and regularity of the proceedings, 
as the respondent takes a preliminary objection that no appeal lies. 

“ It appears from the judgment of the Special Judge that there were 
proceedings for the record of rights in the village of which the respondent is 
the landlord ; that the latter in the course of tho proceedings applied for the 
settlement of fair rents; that the appellant claimod to bo a raiyat holding at a 
fixed rent, and that the respondent denied the validity of the claim. This 
dispute gave rise to a case between them, which is described in the judgment 
of the Revenue Officer as a case under section 106 of the Tenancy Act. The 
issue tried was whether the appellant held at a fixed rate o f rent or was merely 
an occupancy raiyat. This was decided against the appellant, who then 

* Full Bench Reference in appeal from Appellate Decree No. 573 of 1895 against tho 
decree of F. H. Harding, Esq., Judge of Ztllah Myniensingh, dated the 31st October 1894, 
modifying the decree of Babu Lalit Kumar Das, Settlement Officer of that diatriot, datod 
the 31st of July 1893. 





l.L.R. 24 Cal. 464 


DENGU KA2I V. 


appealed to the Special Judge, with the result that the decision on that question 
was confirmed. The tenant now appeals to this Court under section 108 (3) 
of the Tenancy Act against the decisions of the Special Judge. 

" Admittedly at the time of the Revenue Officer’s decision no reoord of 
rights had been completed or published under section 105 (1) of the Act. It 
is on that ground contended that no second appeal lies under section 108 (3) 
as the case was not a case under section 106, and in support of the contention 
the cases of Gopi Nath Masant v. Adoita Naik (I.L.R., 21 Cal., 776) and 
Anand Lai Pana v. Shib Chunder Mukerjee (I.L.R., 22 Cal., 477) are cited. If 
the decision appealed against is not a decision under section 106, there is, by 
the express words of section 108 (3), no right of second appeal. The question 
therefore is whether it is a decision under section 106 notwithstanding that the 
record of rights had not at the time been completed and published under 
section 105 (1). 

“ The cases cited seem to us directly in point. It was held in each that 
the oase having been decided by the Revenue Officer before the record of rights 
was prepared and published there was no dispute, and no decision of a dispute, 
Under section 106, and therefore no second appeal. The reason given was that 
before the reoord was framed thore could be no dispute, and no decision of a 
dispute regarding the correctness of any entry in it. The effect of those deci¬ 
sions is to limit the application of section 106 to a dispute arising after the record 
of rights has been [464] completed and published under section 105 (l) with 
reference to entries or omission in that record and to exclude from its operation 
all other oases, 

“ The question is one of great importance, affecting not merely a right of 
seoond appeal, but also the validity of all decisions passed by a Revenue 
Officer, before the record of rights is prepared and published, on any disputed 
question other than the amount of rent settled under section 104 (2). The 
construction put upon the section, if right, deprives all such decisions of any 
legal validity, and the true ground for holding that there is no right of second 
appeal is that there is no decree to appeal against. Sections 106 and 107 read 
together make this clear. Section 106 is the only section in Chapter X relating 
to the decision of disputes by Revenue Officers acting under that chapter, and 
section 107 gives to their decisions the force of a decree in all proceedings for 
the settlement of rent under Chapter X [see section 104 (2)] and in all 
proceedings under section 106. To decisions not coming under section 106, 
no validity or force of any kind is given. 

“ We must respectfully dissent from the construction which has been put 
upon section 106 in the cases cited. It admits of a construction much wider 
than the one adopted and more consistent with what we consider to have been 
the intention of the Legislature. 

“ Section 105 provides first that when the Revenue Officer has completed 
a record made under Chapter X, he shall cause a draft of it to be published for 
the prescribed period (one mbnth) and shall receive and consider any objection 
which may be made to any entry in it during such period; second, that after 
the expiration of that period he shall finally frame and publish the record,, 
and the publication is to be conclusive proof that the record was duly made 
under the chapter. 

“ Section 106 may be grammatically read thus : ‘ If at any time before the 
final publication of the record under section 105 a dispute arises as to the 
correctness of any entry (not being an entry of a rent settled under Chapter X) 
or as to the propriety of any omission which the Revenue Offioer proposes 
to make* therein or therefrom, he shall hear and decide the dispute. It" at 
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t465] any time before suoh publication a dispute arises as to the correctness 
of any entry (nob being an entry of a rent settled under Chapter X) or as to 
the propriety of any omission which the Revenue Officer has made therein or 
therefrom, he shall hear and decide the dispute.’ < 

“ The section therefore provides, first, for the decision of disputes about 
proposed entries or omissions in the uncompleted record, for the words imply 
something to be done or omitted, and the time is ‘ any time before the final 
publication of the record under section 105.’ Those words, although controlled 
and limited in their scope by subsequent words denoting something which has 
been done or omitted, cannot be so controlled or limited by words denoting 
something to be done or omitted. Secondly, for the decisions of disputes about 
entries or omissions which have been made in the record, and this must neces¬ 
sarily mean the completed record under section 105. 

“ The question is, what is meant by a dispute about a proposed entry or 
omission in the record. Obviously some meaning must be given to the words, 
and the meaning, and the difficulty, whatever it is, of ascertaining it, is the 
same whether the proposed entry or omission is to be in the completed or the 
uncompleted record. In either case tho Bevenue Officer proposes to enter or 
omit something, and there is a dispute about it. 

"Possibly every entry is in the position of a proposed entry until the draft 
. record is published, for obviously the procoss of preparing tho record must bo 
a gradual one, and Buie 33 in Chapter VI of tho rules framed by the Bengal 
Government clearly contemplates, as might be expected, that all known dis¬ 
putes should be decided before the draft record is published. But it does not 
seem to us necessary that there should be any actual entry. It is enough if 
the Bevenue Officer proposes to make one. When in the course of the pro¬ 
ceedings a dispute arises about any matter which must be recorded or about 
the particulars with reference to which any such matter must be determined, 
and there is on the one side an assertion and on the other a denial of a right 
or of a material fact, the Bevenue Officer must decide the dispute in order to make 
the necessary ontry, and it rnust.be presumed that ho proposes to make the 
entry which he would be [466] bound to make or to decide the fact 
as he would be bound to decide it, if tho party upon whom the burden of proof 
rests as regards the particular matter in dispute failed to discharge it. It 
seems to us quite immaterial under either the Act or the Buies at what partic¬ 
ular stage of the proceedings the dispute arises or is decided. Section 107 provides 
that in proceedings under section 106, the Bevenue Officer shall, subject to rules 
made by the local Government, adopt the procedure laid down in the Code of 
Civil Procedure for the trial of suits. This means that the parties are to be 
arranged as plaintiffs and defendants, and the rules, although not perhaps 
exhaustive, provide in many cases for the positiou which they are to occupy. 

“ We cannot suppose that the Legislature intended that no disputes were 
to be settled until after the draft record was completed and published, or that 
it contemplated the preparation of a draft record iii which nothing was decided. 
We consider that we are precluded by the cases cited from holding that 
an appeal lies in this case, and we must refer the matter to a Full Bench. 
The question which we refer is, whether, having regard to the cases cited, 
the decision of the Revenue Officer in this case is a decision in a proceeding 
under section 106 of the Bengal Tenancy Act which has the force of a decree, 
and does a second appeal from the decision of the Special Judge lie to this 
Court under section 108 (3). There aro four other analogous cases in which 
precisely the same question arises, but we think it sufficient to refer only this 
one.” 
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Babu Dwarka Nath Chuckerbutty for the Appellant. 

Babu Srinath Das and Babu Promotho Nath Sen fo>: the Respondent. 

Babu Srinath Das. —No second appeal lies to the High Court as the 
decision appealed from was not under section 106 of the Bengal Tenancy Act. 
Section 10B of the Act deals with appeals from decisions of Revenue Officers. 
An appeal lies to the Special Judge from every decision of a Revenue Officer. 
But from decisions of a Special Judge an appeal to the High Court lies only 
in cases tried under section 106 ; see section 108 (3). Section 106 provides 
only for disputes after record. The dispute must be after the draft and before 
the final record. The dispute must be as to an actual entry in the record, but 
here there was [467] no record completed under section 105 (1). I rely on 
the cases of C ropi Nath Masant v. Adoita Naik (l.L. R., 21 Cal., 776) and 
Anand Lai Pana v. Shib Chunder Maker jet (I.L.R., 22 Cal., 477). 

Babu Dwarkanalh Chuckerbutty. —lb is not necessary that the objection 
should be made after the completion of the draft rocord. If the contention 
raised by the respondent is correct then the whole proceedings should be set 
aside as without jurisdiction. There is nothing in section 108 of the Act which 
limits the jurisdiction of a Special Judge to deal only witli matters of objection 
taken after publication of the record of rights—see Durga Chtirn Laskar v. 
Hari Chur % Das (l. L. R, 21 Gal., 521). In that case the proceedings were 
before the completion of the record and yet the apueal was entertained. In 
the case of Secretary of Stale for India v. Kaji muddy l I.L.R., 23 Cal., 257 (261)j 
it is pointed out that the words “ objection ” and “ dispute,” aro nob synony¬ 
mous terms, and that they are nob used in the same sense in sections 105 and 
106 of the Act. Again, if the proceedings purport to he under section 106, 
there must be a right of appeal. See also the cases of Norendra Nath Boy 
Chowdhry v. Srinath Sandet (I. L. R., 19 Cal. 611) ; and Ridu Mnkhi Dahi v. 
Bhugwan Chunder Hoy Chowdhry (1. L. R., 19 Cal., 643). 

Babu Srinath Das in reply cited the case of frsltad Ah Chowdhry v. 
Kanta Pershad Hazaree (I. L. R., 21 Cal., 935). 

The following opinions wore delivered by bho Full Bench (MACLEAN, C.J., 
and O’Kinealy, Macpheuson, Trevelyan, and Baner,tee, JJ.) 

Maclean, C.J. —In this case 1 think that a seeoud appeal lies to this 
Court uuder section 108 of tho Bengal Tenancy Act. I am ye at that conclu¬ 
sion upon the grounds stated by Mr. Justice Macpherson and Mr. Justice 
Hill in the reference. 1 rlo not propose to go over those grounds, but confine 
myself to saying that for the reasons they have given I arrive at the conclusion 
that this appeal lies. * 

O’Kinealy, concur in the judgment which has just been delivered. 
I think looking at the Act and the Rules made by the Bengal Government under 
the Act that an appeal does lie. 

[468] Maopherson, J. —I also concur. 

Trevelyan, J.— I concur. I should like to add a few words to the judg¬ 
ments which have been pronounced, as one of the decisions which have given 
rise to this reference is a decision to which I was a party. In oue ease at 
least, if not in more, 1 decided that no appeal would lie. Having had the 
advantage of a further consideration, notably having had the advantage of seeing 
the order of reference in this case, 1 think that I was wrong in the decision at 
which I hefore arrived. In my opinion there is nothing in the Bengal Tenancy 
Act which ought to control the wide words of section 106 of the Act. That 
soction begins withwthe words “If at any time before the final publication of 
the record,’' &c. According to the decisions which have been referred to there 
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could be no appeal except in the case of an order made after the draft record had 
been published in accordance with the terms of section 105 of the Act. It is 
perfectly true that the position of section 106 might lead to the argument that 
the words of that section are controlled by the earlier section. The words being 
so wide, and giving, as they do, an important right, I think it would be wrong, in 
the absence of anything more express, to attempt to control the right thereby 
given. I therefore agree with the view taken by the other Judges of this 
Bench and hold that there is an appeal. 

Banerjee, J. —1 also am of the same opinion. I think the terms of 
Rection 106 of the Bengal Tenancy Act are wide enough to include the case in 
which a dispute arises as to tlip correctness of any entry which the Revenue 
Officer proposes to make in the record that he is preparing. And, if that is so, 
the decision of the Special Judge on appeal from the decision of the Revenue 
Officer in this case was a decision that came within the scope of sub-section 3 
of section 108 of the Act. 

An appeal, therefore, in my opinion lies to this Court. 

[The appeal was eventually dismissed by the Pull Bench.] 

P. K. D. 


NOTES. 


' ' [See also (1897) 25 Cal. 
1149 F.B.] 


34 ; 11899) 2(5 Cal., 55C ; (1901) 28 C-il., 47 ; (1909) 13 0. W. N„ 


[469] APPELLATE CIVIL. 

The !Hh February, 1897. 

Present: 

Mr. Justice Beverley and Mu. Justice Ameer Alt. 

Saturjit Porfcap Bahadoor Sabi....Defendant 

versus 

Dulhin Gulab Koer.Plaintiff/ 

Arbitration — Award—Decree in accordance with award with slight modifica¬ 
tion — Appeal—Illegal award — Reference applied for by agent 
without authority — Knowledge and tacit ratification by 
principal — Civil Procedure Code (1882), section 522. 

In a suit which waa defended by an agent (am-mukhtar) on behalf of the defendant, the 
agent applied for a reference to arbitration although he had no power to do no under the am - 
mukhtamamah. After the submission of the award, objection was made on behalf of the 
defendant that the agent had no authority to apply for or consent to the reference. The 
objection was overruled by the Court, and a decree made in accordance with the award with 
one slight modification in the defendant’s favour. 

* Appeal from Original Decree No. 191 of 1894 against the decree of Jadoo Nath Doss, 
Subordinate Judge of Tirhoot, dated the 30th of March 1894. 
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(1) to answer to an objection that no appeal lay under section 528* of the 
* Mwuiug Code, except in so fat as the decree was in excess of or not in accordance W t e 
award, that an appeal would lie if the award was shown to be illegal and void ab tw . 
Nandram Dalurani v. Nemchand Jadavchnnd (I. L. R., 17 Bom., 857) followed. 

(2) That although the agent was not authorized to apply for or consent to a reference, 
the defendant, having been aware of the proceedings and tacitly ratified the action of his 
agent, could not be allowed to question the legality of the award, and the award was not 
void ab initio. Unniraman v. Chathan (I. L. R., 9 Mad., 451) referred to. 

THE facts of this case, so far as they are material to this report, sufficiently 
appear from the judgment of the High Court. The principal question 
discussed in appeal was whether the deeree in this case, which was passed in 
accordance with the award of arbitrators with a slight modification, was 
subject to an appeal to the High Court. 

The defendant appealed to the High Court. 

Babu Sali-gram Singh, Baku Raghunandan Prasad, and Mr. H. E. Mendies 
for the Appellant. 

[470] Babu Umakali Mu kerjse and Babu Nalini Nath Sen for the 
Respondent. 

Babu Umakali Mukerjce for the respondent took a preliminary objection 
under section 522 of the Civil Procedure Code, and urged that there was no 
appeal against this decree exeopfc so far as it was in excess of, or not in 
accordance with, the award. 

Babu Saligram Singh for the appellant contended that the objections 
taken to the award if established would make the award illegal, and an appeal 
is allowed in a case like this. There was no valid reference in this case, as the 
defendant did not authorize it, and the whole proceeding was unauthorized and 
illegal. Protap Chundcr Roodro v. Hurt Monec Dossia (24 W. R., 188), Lala 
Iswari Prosad v. Bir Bhanjan Tcivan (8 B. L. R., 315 : 15 W. R., IF. B., 9), 
Junglee Ram v. Ram Reet Sahoy (19 W. R., 47), Nussurwanjee Pestonjee v. 
Mynoodeen Khan [6 Moo. I.A., 134 (155)], and Nandram Daluram v. Nemchand 
Jadavchand (I. L. R., 17 Bom., 357). The other question is one of* limitation. 
That is also an error of law, and tho award should be remitted under section 520 
of the Civil Procedure Code. 


.fev v, vj 


Babu Umakali Mukcrjee for the respondent.—The objection as to the 
authority of the agent should not be allowed to be raised in this case. Unni¬ 
raman v. Chathan (I. L. R., 9 Mad., 451). The objection was not taken in the 
petition before the Court below. There was ratification of the agent’s acts. 
The decree being in accordance with the award, there is no appeal. Ast<f 
limitation tharo is no error patent on the face of the award, and no objection 
was taken in the written statement on the ground of limitation. 

Babu Saligram Singh referred to Makund Ram Sukal v. Saliq Ram Sukal 
(I. L. R., 21 Cal., 590: L. R., 21 T. A., 47). 


* [Sec. 522 :—If the Court sees no cause to remit the award or any of the matters referred 

Judgment to bo according to arbit , mt i° n fo [ '^consideration in manner aforesaid, and if 
B - no application has been made to set aside the award, or if the 

Court has refused such application, 


to award. 


the Court shall, after the time for making such application has expired, proceed to give 
judgment according to the award, 


or, if the award has been submitted to it in the form of a special case, according to its 
own opinion on such case. 

Upon the judgment so given a decree Bhall follow, and shall be enforced in manner pro- 
Pocreo to follow vided in this code for the execution of decrees. No appeal shall 

lie from such decree except in so far as the decree is in excess 
of. or not in accordance with, the award.] 
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The judgment of the High Court (Beverley and Ameer Ali, JJ.) was 
as follows:— 

This appeal is by the defendant in a suit which was brought against him in 
the Court of the Subordinate Judge of Mozufferpur. The defendant who resides 
in the district of Gorakhpur, defended the suit by his ant mukht-u, onellurdoo 
Narain. who [471] appears to have verified and filed tho written statoiuont. After 
ponding for over a year in tho Subordinate Judge’s (Joint, tho case was, at tho 
request of botli pirties, referred to arbitration, and on tho 12th March 1894 tho 
arbitrators submitted their award, holding that tho pi until! was entitled to re¬ 
cover the sum of Its. 3,‘217 odd with proportionate coda 1 from the defendant. 
On the 19th March tho defendant, through the same am-mukhtar, filed an 
objection, in which he praycu that the award might he set aside on the ground 
(amongst others) that the arbitrators had allowed certain items which were 
barred by limitation, and when the matter came on to he argued a further 
objection was raised orally to tho effect that Hindoo Narain's ant-mulch larna- 
ma/i did not authorize him to consent to tho arbitration. The Subordinate Judge 
disallowed these objections, and made a decree in accordance with thu award 
with one slight modification in the defendant's favour. A preliminary objec¬ 
tion has been takon that under tho piovisions ol section 599 of tho Code no 
appeal lies against this decree, “ except so far as it is in excess of or not in 
accordance with the award," hut upon the authorities the latest cited to us 
being tho ease of Nandram lhtlumm v. Xnnch'nid'Jadni'chami (I L. 11., 
17 Bom., 357), it is clear that an appeal will lie if the award is shown to he 
illegal and void ah in>tm. Now, the defendant himself, that is to siv, in his 
own person, appeals to this Court, and (he main ground of his appoal that is 
pressed upon us is that his am-mukhinr, so far from being authorized to con¬ 
sent to a reference to arbitration, was expressly prohibited by the teims of his 
mukhtanmnuth from so doing. The nuikliUrnumih in truth does in our opinion 
contain such a prohibition. The attorney is authorized to do all acts in Court 
for his principal and to file petitions ol all sorts “ save and except petitions for 
relinquishment or ad mi sion of chums and punch ikuhuIih," bv wh'oh last term 
we understand petitions ini roieience to arbitration 

Now, there is no question that the application for the reference to arbitra¬ 
tion was presented to tho Court on behalf of tho defendant by a pleader, whose 
vakalntnanuih wa.s signed by Hurdeo Narain. Ilurdco Narain, having no autho¬ 
rity to make such an application lumsHf, had ol com so no authority to 
authorise any [472] one else to do so. Tho application thoroloro was not in 
accordance with tho requiieiuents of section 50f> of ttie Code. Ilut a furthor 
question which we have to consider in this case is, whethoi tho defendant was 
aware of tho reference to aihitration and acquiesced in tho proceedings before 
the arbitrators, and, if so, whether he can now he allowed to raise this objec¬ 
tion when the awaid has been given against him. The proceedings in the case 
appear to us to show conclusively that tho defendant was personally awaro of 
what was hoing done on his behalf. Tt was a suit between members of tho same 
family. Tho plaintiff agreed to ho bound by tho defendant’s sworn testimony 
in tho ease, and summons was served upon him to appear personally and 
give his evidence. An application to allow him to give his evidouce on 
Commission was refused. Thereupon several successive medical certificates 
were filed on his behalf to the effect that ho was too ill to attend in person to 
give evidence. At this stage of the case the matter was referred to arbitration. 
The first order of reference was made on 29th November 1893. That refer¬ 
ence proved infruotuous, and a second order was made on 23rd December 
1893. The award was not submitted till 12th March 1894, Before the arbitra¬ 
tors, again, the plaintiff applied to have the defendant examined personally. 


12 cal—41 
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*1Gb»’ defendant, apparently from fear of having to give his evidence, left his 
home for Luoknow, and the arbitrators were unable to secure his attendance. 
Upon these facts it is impossible to come to any other conclusion than that 
he was aware of the reference to arbitration and tacitly ratified the action of 
his am-mukhtar in applying for such reference. It was only when the award 
was given against him that it occurred to him to raise the present objection. 
The ease of Unniraman v. Chatham (I. L. B., 9 Mad., 45l) is an authority for 
holding that in a case like this a person who has stood by and assented to the 
proceedings before the arbitrators cannot afterwards be allowed to turn round 
and question the legality of the order of reference. We think, therefore, that 
this ground fails, and that the defendant, having acquiesced in the proceedings, 
the award was not void ab initio in consequence of the defect in the order 
of reference. 


[473] The second point urged is that the award is illegal, inasmuch as the 
arbitrators have allowed certain claims which, it is said, are barred by limitation. 
This objection refers to three sums of money which were borrowed by the 
defendant more than three years before suit, but which he agreed in writing to 
repay at a date which was within three years of suit. The arbitrators were 
of opinion that these wiit.ings were not properly stamped, and were therefore 
inadmissible in evidence. But thoy found that “ apart from the so-called 
receipts, there is ample evidence on the record on behalf of the plaintiff, 
documentary and oral, to prove that the defendant did actuully'borrow money 
from the plaintiff in the way stated.” And thoy go on to say : “ In our opinion 
no portion of the claim is barred bv limitation.” It is clear, therefore, that no 
illegality in this respect is apparent upon the face of the award, such as might 
have heen a ground for remitting the award under the provisions of section 520 
of the Code. And it appears to us to bo still more clear that the award was 
not in this respect so illegal or void ab initio, that an appeal against the decree 
made upon it will lie. 

For these reasons we are of opinion th-ttho appeal fails, and must be 
dismissed with costs. 


S. C. C. 


Appeal dismissed. 


NOTES. 

[As regards the question of appeal, this was followed in (1899) 1 Bom., L. R., 261. 
As regards ratification, see also (1900) 28 Cal.. 303 ; (1902) 7 C. W. N., 343.] 
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[24 Cal. 473] 

APPEAL FROM ORIGINAL CIVIL. 


The 23rd a/nd 24th November and 10th December, 1896. 

Present : 

Sir Francis William Maclean, Kt., Chief Justice, 
Mr. Justice Macpherson, and Mr. Justice Trevelyan. 


Jogemaya Dassi.Plaintiff 

versus 

Thackomoni Dassi.Defendant." 


Limitation—Mortgage decree—Transfer to High Court for execution—Applica¬ 
tion for execution by sale—Civil Procedure Code (Act XIV of 1882), 
sections 227, 230, 244 — Transfer of Property Act (/F of 1882), 
sections 67, 99—Limitation Act (XV of 1877), Schedule 
II, Articles 122, 179. 

Ou tho 29th Soptcrabor 1882 a don rut; was obtained against the defendant's husband in 
a suit on a mortgage by the latter, dated the Oth April 1880. On the 27lb July 1888 an 
order was made for transfer of tho decree to the High Court for execution. On tho 8th 
April 188G the mortgagoo applied to the High Court for execution by attachment of tho 
mortgaged properties, and in tho same year an order for attachment was made. The mort¬ 
gagee diod in April 1892; and on the 20th August 1894 the plai.itiJT (his widow [474] and 
administratrix) applied to the High Court for au order absolute for sale of tho mortgaged pro. 
parties under section 89t of tho Trausfcr of Property Act. On the 5th January 1895 the 
application was refused, on the ground that tho mortgaged properties were outside tho terri¬ 
torial jurisdiction of the High Court. The plaintiff then instituted the present suit in which 
she sought (inter alia) administration of the estate of the mortgagor (who had diod before 
mortgage suit was filed), and asked for the sale of such properties as might bo found subject 
to such mortgage. 

Held (affirming the decision of SALE, J.), that whether the plaintiff sued on the original 
debtor on the decree of the 29th September 1882, the suit was barred by limitation. 

Held, also, that, even apart from any question of limitation, tho suit was not maintain¬ 
able by reason of the provisions of sectious 230, 214 of the Civil Procedure Code, the ques¬ 
tions arising in the suit being such ;n could and should have been determined in execution 
of the decroe, and not by a separate suit. 

THE facts of this case are fully stated in tli o judgment appealed from, which 
was as follows :— 

SALE, J.—The plaintiff, who sues as widow and representative of her late 
husband, Radhajeebun Mustaba, claims administration and other relief in 
raspect of the estate of one Brojo Nauth Day, deceased. 


• Appeal from Original Decreo No. 43 of 1896, against tho decision of Mr. Justice SALE, 
dated the 16th September 1895, in suit No. 145 of 1895. 

t [Sec. 89:—If in any case under section eighty-eight the defendant pays to the plain- 

„_, j . tiff or into Court on the day fixed as aforesaid the amount due 

fl,! under the mortgage, the costs, if any, awarded to him and such 

ami pays a u uc. subsequent costs as are mentioned in section ninety-four, the 

defendant shall (if necessary) be put in possession of the mortgaged property; but if such 
payment is not bo made, the plaintiff or the defendant, as the case may be, may apply to the 

n , „ . , Court for an order absolute for sale of the mortgaged property. 

Order absolute for sale. an(J the Court shall thcn pasfl an order that suc £ p rop l r ty. or* 

sufficient part thereof, be sold, and that the proceeds of the sale be dealt with as iB mentioned 
in section eighty-eight; and thereupon the defendant’s right to redeem and the security 
shall both be extinguished.] 
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The defendant Thacbomoni Dassi is the widow and representative of 
Brojo Nanth. 

The facts upon which the plaintiff bases her claim for administration are 
set out in her plaint, and as to these allegations there is in substance now no 
dispute. By consent the case was beard on settlement of issues, and the ques¬ 
tion really resolves itself into this : Whether the plaintiff, on the facts she alleges 
in her plaint, is entitled to a decree for administration of Brojo Nauth’s estate. 


The material facts relating to that issue are, I think, as follows :— 

Brojo Nauth Dey, on the 6th April 1880, executed a mortgage in the 
Bengalee language and character in favour of Radhajeebun Mustafi, whereby 
he mortgaged his undivided 2 annas 2 gundahs and 10 cowries shares in three 
remind ary properties which may be doscrihod as lot 1 Baukra Rudarpore, lot 
2 Sheakhala and lot 3 monsah Begumporo, to secure payment to Radhajeebun 
of Rs. 10,000 aud interest. 

On the 22nd April 1882 Radhajeebun Mustafi instituted a suit in the 
Court of tho Subordinate Judge of Hooghly against [475] Brojo Nauth Dey for 
recovery of Rs. 10,000 and interest duo under and by virtue of the said mortgage. 
It appears that at the time the suit was instituted Brojo Nauth Dey was dead, 
though the fact apparently was unknown to the plaintiff. However, the suit 
was revived in tho name of his widow Thaokomoni, and on the 29th September 
1882 the plaintiff, Radhajeebun, obtained a decree for Its. 14,928-10-6 with 
interest and costs against the defendant, tho decree directing that the sum found 
due should be realised from thi property mortgaged and other properties of 
the defendant. 

On the 12th July 1883 an application was made by tho plaintiff, 
Radhajeebun, in tho llooghly Court, h>v execution. On the 27th July 1883 an 
order was made directing that the decree, with certificate of non-satisfaction, be 
transferred to this Court, on the ground that the properties mortgaged were in 
the possession of the Receiver of the High Court. The records of tho suit and 
the certificate wore subsequently transferred to this Court some time in the 
year 1884. 


On the Bill September 1886 the plaintiff, Radhajeebun Mustafi, applied 
to this Court for execution bv attachment of the mortgaged property, i.e., the 
share of Brojo Nauth, in the three properties which I have mentioned, and 
after notice, and in the same year, an order was made for attachment of those 
properties by issue of a notice under section 272 of the Code of Civil Procedure, 
to the Receiver of this Court, in whose possession the properties then were. 

Radhajeebun Mustafi died on tho 17th April 1892, leaving the plaintiff 
his sole widow and hei-ess. The plaintiff obtained letters of administration to 
the estato and effects of her husband on the 4th July 1892. Thereafter and on 
the 20th August 1894 she applied to this Court for an order absolute for sale of 
tho mortgaged premises under section 89 of the Transfer of Property Act. Notice 
was directed to issue to tho defendant, and accordingly on the 29th August a 
summons was obtained, returnable on the 5th September 1894, and was served 
on the defendant on the 31st August 1894. Tao application was made 
on 10th and 13th December 1894, and on the 5th January 1895 the applica¬ 
tion was refused, on the ground that tho Court had no juris- [476] diction to 
deal with the mortgaged property, inasmuch as it was situate wholly outside 
the uerritorial jurisdiction of this Court. 


No stop, save the application for execution which resulted in the issue of a 
notice under section 272 of the Code to the Receiver, and the subsequent 
application lor an order absolute for salo under section 89 of the Transfer of 
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Property Act, has been taken with the object of giving effect to the decree 
obtained on the 29th September 1882 in the Court of the Subordinate Judge of 
Hooghiy. While these steps were being taken in the mortgage suit, and previous 
thereto, proceedings were instituted and carried on with the object of obtaining 
partition of the joint family properties, of which the three zomindaries I havo 
mentioned formed a part. The suit for partition of the joint family properties 
was instituted in this Court on the 18th February i860, and is numbered suit 
No. 119 of 1880. In that suit Monmohinee Dassee is the plaintiff, and Brojo 
Nauth Doy was one of the defendants. On the 2nd April 1881 a decree was 
obtained by which Brojo Nath Dey was declared entitled to 901900 of the joint 
family property, and a partition was directed to bo made in the usual terms. 

The Receiver of this Court was appointed Receiver of the joint family 
properties on the 26th May 1881. Subsequently a supplemental suit was filed 
by some of the members of the joint family against the present defendant as the 
representative of Brojo Nauth Doy, and by the decree made in that suit it was 
declared that the share of Brojo Nauth Doy, in the joiut family estate, was 
indebted to the members of the family other than Brojo Nauth Doy in the sum 
of Rs. 59, 975-11-5. Several separate returns wore made By the Commissioners of 
partition in pursuance of tho decree for the partition of the joint family piopcrty ; 
and, finally, on the 22nd June 1894 the sole surviving Commissioner made a 
separate return, whereby he partitioned the zemindary properties, including tho 
properties tho subiect-matter of the mortgage in favour of Radhajcehun Mustafi. 

By that return the entirety of one of the mortgaged properties, lot Banltra 
Budarpore, was allottod to tho present defendant, but tho other zomindary 
properties, which,to tho extent of the share of Brojo Nauth Dey, had been mort¬ 
gaged to Radhajcebun Mustafi, were allottod toother members of the family. 

[477] Another suit, based on a mortgage executed by Brojo Nauth Doy 
in favour of one Lull Behary Dutl, was instituted in the year L882 in this 
Court (being suit No. 155 of 1882), and in that suit a mortgage decree, in the 
usual terms, was made or. the 23rd of duly 1883. One of Use properties covered 
by the decree made in suit No. . 155 of 1882 is the share or interest of 
Brojo Nauth Dey in the zemindai y lot Shonkhala, which is one of the proper¬ 
ties included in the mortgage in favour of Radhajoebun Mustafi; and it appears 
that on the 6th December 1894 an order was obtained in tho suit last mention¬ 
ed, viz., suit No. 155 of 1882, lor sale of so much of the immoveable pro¬ 
perties allotted to the defendant by the three separate returns, dated 5th 
May 1888, 16th Juno 1888, and 22ud Juno 1894, as would be sufficient for 
the payment (inter aha) of tho amount due to Ball Behary Dutt under 
his mortgage decree. Having regard to these various circumstances, the 
plaintiff alleges that she has been unable to obtain payment of the amount 
due to her under the decree of the 29th September 1882, and she there¬ 
fore claims to be entitled to administration of tho estate of Brojo Nauth Doy, 
with the object, in the course of that administration, of obtaining payment 
of the sum so due to hor. As part of the relief she sooks iu this suit she asks for 
a declaration of what properties are now subject to Radhajoebun’s mortgage, and 
for an account of what is due to her under the said mortgage and decree, and 
what is due to the other incumbrancers and creditors of the estate ; for the sale of 
such properties, as may be found subject to such mortgage, declaration of prior¬ 
ities, and so forth. 

After the institution of the suit in the Court of the Subordinate Judge of 
Hooghiy, and prior to the decree obtained in that suit, the Transfer of Property 
Act came into force. Therefore one oi the questions which arises is as to 
whether the decree made on the mortgage executed in favour of Radhajeebun. 
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Mustafi is in its terms a decree Bach as is contemplated by the provisions of 
aaotion 67 of the Transfer of Property Act, or whether, on the other hand, the 
' decree is governed by section 99 of that Act ? 

Mr. Pugh, who appeared on behalf of the plaintiff, contended that the main 
question in this suit is whether the plaintiff is, on the facts stated in the plaint, 
entitled to a decree for the administration of the estate of Brojo Nauth Dey. 
The other relief sought £478] in this suit involves admittedly serious questions, 
but it is contended that they would arise only at a subsequent stage of the 
suit, and do not affect the plaintiff's right to a decree for administration. 

On the part of the defendant several objections were relied upon as con¬ 
stituting a bar to the suit. In the first place it is said that the matters in issue 
or sought to be raised in issue in this suit are the same as those which were in 
issue in the former suit, and that tho plea of res judicata applies under section 
13 of tho Civil Procedure Code. In the next place it is contended that the suit 
is not maintainable, having rogard to section 244, clause ( c) of the Civil Pro¬ 
cedure Code. 


The latter section provides that certain questions shall bo determined by 
order of the Court executing a decree and not by separate suit. Amongst these 
questions are included, by clause (c), questions relative to the execution, dis¬ 
charge or satisfaction of tho decree, and the contention is that, inasmuch 
as the object of obtaining administration of Brojo Nauth’s estate is to ob¬ 
tain satisfaction of the judgment debt, the right of tho judgment-creditor is 
limited or restricted by this section to proceedings in execution. 

I am not prepared to say that either of these objections is well founded, 
so far as the question of the right to administration is concerned. Tho issue, 
or at least tho main issue, which is sought to be raisod in the present suit, was 
not as a fact raised in tho former suit, and 1 have not been referred to any 
authority for tho proposition that a creditor who lias mice obtained judgment 
upon his debt is thereby debarred from coming to a Court of Equity, and asking 
to have this debt paid to him in duo course of administration. It is true that 
before a creditor is entitled to administration of his debtor’s estate he must show 
that he has a debt which is unsatisfied, and of which he is unable to obtain 
payment; and it is also truo that the debt which is the foundation of tho 
present action is in reality the debt which was the matter in issue in the former 
suit. But the present suit does not seek to put in issue the fact of the exis¬ 
tence of the debt; on tho contrary, the plaintiff relies on the former decree to 
show that no such issue can arise between the parties in tho present suit. 
Besides, I am unable to see why on principle a creditor who has obtained a 
judgment on his debt, should bo in a worse position, so far as a [479] right 
to administration is concerned, than a creditor whose debt is unsecured by 
judgment. ' 

As regards section 244, clauso (c) of the Code, 1 should be inclined to hold 
that the words “questions relating to the discharge or satisfaction of the 
decree ” must be limited to questions of discharge or satisfaction arising in 
course of execution, or in connection therewith. I cannot think that a provision 
appearing in the chapter of the Code, relating to the execution of decrees, was 
intended to limit or cut down the jurisdiction of this Court in granting ad¬ 
ministration. A Court of Equity, in executing a decree,does not necessarily pro¬ 
ceed upon the same principles as those which it adopts in administering the 
estate of ,i deceased debtor. The foundation of the jurisdiction in the latter 
case, that is, in administering the estate of a deceased debtor, is said to be the 
principle which is applied in enforcing the execution of trusts, the executor or 
administrator of the deceased debtor being regarded as a trustee who is bound 
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to apply the debtor’s estate in payment of his debts—Story, Eq. Jur., 2nd 
Edition (English), p. 352. 

But a more formidable objection to the present suit remains to be con¬ 
sidered, viz., the plea of limitation. A creditor to be entitled to ask for admin¬ 
istration of his debtor’s estate must show either that he has a debt which is 
enforceable by suit, or that he has obtained a judgment thereon, which is itself 
capable of enforcement by execution or by separate suit. 

The plaintiff in the present case is a judgment-creditor, hor judgment 
having been obtained on the 29th September 1882, i.p., more than 12 years 
from the date of institution of the present suit. Moreover, the decree is not a 
decree of this Court, but it is a decree of a mofussil Court, and no stop in 
execution, strictly speaking, of the decree has been taken since the attachment 
through this Court under section 272 of the mortgaged properties in the hands 
of the Receiver. 

Having regard to this fact, can the decroe be considered as still alive for 
the purposes of execution ? I am of opinion that it cannot. Mr. Puyh has 
contended that the attachment is still in full force and effect ; and that, inas¬ 
much as this suit may be said to be in aid or in continuation of that attach¬ 
ment, limi-[480]tation cannot apply. 1 cannot adopt this viow. The proper¬ 
ties attached, being the mortgaged properties, could not he brought to sale 
under the attachment, and the only way of enforcing the lien on the mortgaged 
property, or the property which had been substituted for it, was, it seems to mo, 
by a suit under section 67 of the Transfer of Property Act. It would, I think, be 
impossible to say that an attachment mado under the circumstances above- 
mentioned, and which attachment must, so far as I can see, remain ineffective 
andinfructuous, is still sufficient to keep the decree alive indefinitely. The 
recent decision of this Court in the case of Chundra Nath Day v. Burroda 
Shoondury Ghose (I.L.R., 22 Cal., 813) is an authority for saying that tho decree 
in execution of which the attachment was made is not in the form contemplated 
by section 67 of the Act, and that the attachment would therefore he governed 
by section 99 of the Act, Moreover, if the present suit could he said to be a step 
in aid of that attachment in any sense, then I soe no answer to the argument, 
that section 244, clause (c) of the Code constitutes a bar to the plaintiff’s 
present suit. For the reasons I have already indicated, 1 am not inclined 
to hold that a suit for administration by a judgment-creditor is a stop in execu¬ 
tion, or in aid of execution of bis docree. 

But oven if it were, 1 do not see how this argument would assist the 
plaintiff, because the effect of the ordor for execution to issue made by this 
Court, after noMce, was not to revive the original decree, inasmuch as that is 
not a decree of this Court, and therefore no new period of limitation runs from 
the date of the attachment. See the case of Tincowrie Dawn v. Dehendra 
Nath Mooharjee (I. L. R., 17 Cal., 491). On the other hand, the effect of section 
230 of the Code is, in my opinion, to render this judgment debt a barred debt 
in every respect, because no step in execution can now be taken, nor can the 
decree be revived. 

The case of Hebblethwaite v. Peever IL. R., (1892), 1 Q. B., 125] seems to 
show that a judgment debt, which has become barred, cannot be made the 
foundation of a subsequent proceeding to recover the debt, nor can a creditor, 
who has allowed bis judgment debt to become barred, obtain an adjudication 
in bankruptcy against his debtor ; Ex-parte Tynte (L. R., 15 Ch. D., 125). 

[Ml] It would seem to follow that a judgment debt once barred is barred 
for all purposes, and cannot therefore be made the foundation of an adminis¬ 
tration action. 
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It is said, however, that the plaintiff’s mortgage lien is still subsisting, and 
may be enforced as a collateral security for the judgment debt. 

Assuming that to be so, the lien would be enforceable only as against 
specific properties, and would be available for the exclusive benefit of the 
plaintiff and not of the general body of creditors. This special and exclusive 
right, if it exists, would form no ground for the administration of the general 
estate of the debtor; and further, if the lien is still enforceable by suit, it does 
not appear that this Court would have jurisdiction to entertain any such suit, 
inasmuch as the original mortgaged properties, and the property which, under 
the separate return made in respect of the zernindary properties, was apparently 
allotted to Brojo Nath’s estate in substitution of the undivided shares in the 
zemindaries mentioned in the mortgage deed, are alike situate outside the 
ordinary original jurisdiction of this Court. 

For these reasons it seems to mo that the plaintiff's mortgage debt and the 
decree which was obtained in respect thereof aro alike barred ; and, consequent¬ 
ly, I must hold that this suit, which is founded on that debt, must be also 
barred, and cannot therefore be maintained. 

The suit must theiefore be dismissed with e >sts on scale 2. 

From this decision the plaintiff appo ilod. 

Mr. Piujh (with him Mr. Enins Piujh) for the appellant.— The plaintiff’s 
right as a mortgagee is still subsisting ; and therefore she has undoubtedly a 
right to maintain a suit under seoti ms 67 and OU of the Transfer of Property 
Act. The right to bring such a-niit could onl> bo maintained by establishing 
the fact that her rights undor the mortgage aro still subsisting. As to her 
right to claim administration in respect of the mortgage, she would be proceed¬ 
ing, not simply against the property actually included in the mortgage, but also 
against the general estate or an unascertained pari of it. The suit is not for 
administration only; it is also for enforcement of the mortgage. If the plain¬ 
tiff were [482] not entitled to administration arid to judgment under the 
administration, then she could ask for a decree in the suit as upon a mortgage. 
With regard to the jurisdiction, also, the suit, is not brought, with reference to 
the mortgaged property only, hut also to the rest of the estate, a large portion 
of which is in Calcutta. 

Again, the plaintiff has a right to maintain this suit as a judgment-cre¬ 
ditor. The judgment of the 29th September 1882 is still in force, beeauso of 
the attachment order in J886. Therefore, limitation would run from 1886, 
not from 1882. This case is govorned, not by section 230 of the Civil 
Procedure Code or article 179 of schedule II to the Limitation Act, but by 
article 180 ; because, whon a decree has been transferred to the High Court, it is 
to be treated in every sense, and for all the purposes of execution, as a decree 
of the Tiigh Court. Besides, under article 147, a mortgagee has sixty years 
within which to foreclose or sell; and to enforce that right he must bring a 
suit under sections 67 and 99 of the Transfer of Property Act —Chundra Nath 
Dey v. Burroda Skoondury (those (L L. R., 22 Cal., 813). 

This is not a “ suit upon a judgment ” ; that being a term well understood 
of which a suit upon a foreign judgment is an illustration. A suit by a judg- 
ment-croditor for administration and for the enforcement of a collateral 
security has never been considered, and cannot properly be called a suit upon a 
judgment. All the cases docided upon the article limiting suits upon judgments 
show that the meaning of the term is the one I have indicated. (The cases 
of Chowdhry Paroosh Ram Dan v. Kali Puddo Banerjee (I. L. R., 17 Cal., 53) 
and Futleh Narain Chowdhry v. Chundrabati Chowdhrain (I. L. R., 20 Cal., 
0-51) w .re also cited and relied on.] 
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, ’'"Mr; Dmrte for the respondent.—Whether this suit is brought on the debt 

Or on the judgment, it is barred by limitation. The plaintiff asks for adminis¬ 
tration ; but that is not a cause of action, it is merely a form of the relief she 
prays for. 

Again, the properties, the subject-matter of the suit, are wholly outside 
the jurisdiction of this Court. The properties in Calcutta allotted to the defen¬ 
dant in Calcutta cannot be treated as security for the mortgage debt; because 
the most that the plaintiff could [483] claim on his mortgage would be the 
share of the zemindary properties allotted to the mortgagor; and those are all 
outside the jurisdiction. 

The appellant’s decree 'was a mere money decree. It was not a decree 
directing any sale ; it was certainly not a mortgage decree under the Transfer 
of Property Act. It cannot be treated as such now; and she has not attempted 
to treat it as one, because she applied to the Hooghly Court for execution of 
the decree. If it was a mortgage decree, there was nothing to prevent her 
from having the undivided share of the mortgagor in the zemindaries sold; 
she only applied for attachment of the property. There is no application pending 
for execution ; and this distinguishes the case from the case of Chowdhry 
Paroosh Bam Das v. Kali Puddo Barterjce (l.L.R, 17 Cal., 53). 

The argument cannot prevail that soction 230 of the Civil Procedure Code 
does not apply, because this is in effect a decree of the High Court in its 
original jurisdiction, within the meaning of article 180 of the Limitation Act. 
The decision in Tincowrie Dawn v. Dabendra Nath Mookerjee (I.L R., 17 Cal.,491) 
is an answer to that contention. Tho former Code was entirely different from 
the present one on this subject. The old Code refers to the effect of a decree 
for the purpose of execution ; the present ono deals merely with the machinery 
by which the decree is to be executed, and does not make the decree of the 
lower Court a decree of the High Court. 

If tho right to execution is barred, no suit can in any event be brought 
on the judgment. Fakirapa v. Pandurangapa (l.L.R., 6 Bom., 7). But 
whether the suit is barred by limitation or not, no such suit as this will lie at 
all. Mahomed Aga Ali v. Widow of Balmakund (L. R., 3 I. A., 241), Iiisan 
Nandram v. Anandram Bachaji (10 Bom. H. C., 433), Jtanganasary v. Shap- 
pani Asary (5 Mad., H. C., 375), Nasrudin v. Venkatesh Prabhu (l.L.R., 
5 Bom., 382). 

Finally, the mortgage lien cannot be subsisting, [f the plaintiff has a 
mortgage decree, the lien is merged; if not, she is [484] in a worse position 
than if she had. In tho former case, the suit is barred under section 13 of 
the Civil Procedure Code ; in the latter, by section 43. 

Mr. Pugh in reply. 

C. A. V. 

The following judgments were delivered :— 

Maclean, C.J. —In this case the appellant, who is the plaintiff in the suit 
as the legal personal representative of her late husband Radhajeebun Mustafi, 
brings a suit against Thackomoni Dassi, as the heiress and representative of 
her deceased husband Brojo Nauth Ley, and the object of the suit is to have 
an account taken of what is due to her under a certain mortgage and decree, 
to have the estate of Brojo Nauth Dey administered by the Court, for the 
appointment of a Receiver, and for consequential relief. The facts briefly are 
as follows:— 

On the 6th April 1880 Brojo Nauth Dey mortgaged his shares in three 
properties, all outside the jurisdiction of this Court, and which I briefly refer; 
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to as (1) lot Bankra, (2) lot Sbeakhala, (3) lot Begumpore, to the plaintiff's 
late husband to secure Bs. 10,000 and interest. 

On the 22nd April 1882 Mustafi, the mortgagee, instituted a suit in the 
Court of the Subordinate Judge of Hooghly for the recovery of the debt, and 
on the 29th September 1882 (the defendant Brojo Nauth Dey having died in 
the meantime and the present defendants being entered as defendants), the 
decree set forth in paragraph 4 of the plaint was pronounced. I must refer 
to this decree. It is at page 15 of the paper book. [After reading the decree 
his Lordship continued] : In my opinion this was a mortgage decree, though 
not in the form prescribed by the Transfer of Property Act, which came into 
force on the 1st July 1882, but in the form in which, as I understand, such 
decrees had been for many years, and were drawn up in the Mofuasil Courts. 
The decree provides for the payment of the mortgage debt, for the realization 
of the mortgaged property and payment thereout of the mortgage debt. The 
claim, in this suit, it may bo obsorved, asks that the claim, i.e., the money 
olaim, should he realized out of the mortgaged property, and failing that from 
any other property of the defendant. 1 think the decree of 1882 [485] was a 
mortgage decree, i.e., a decree made in a suit to enforce the mortgage in which 
the mortgagee asked, not merely for a personal judgment against his debtor, 
but for the realization of the mortgaged property to satisfy his claim. 

On the 12th July 1883 the mortgagee applied to the Mofussil Court for 
execution of the decree, and on the 27th July 1883 that Court ordered that the 
decree should be transferred to the High Court for execution. On the 18th 
January 1887 an order for attachment was made by Mr. Justice TllEVELYAN, and 
the plaintiff alleges that that order is still in force. Prom the date of the order 
in January 1887 the plaintiff did nothing whatever until 29th August 1894, 
nearly 8 years after, when she took out a summons in her suit for a sale of the 
mortgaged property under section 89 of the Transfer of Property Act, and on 
the 5th January 1895 that application was dismissed with costs. On the 19th 
March 1895 she instituted this suit. In the meantime proceedings had been 
taken in this Court for the partition of the entirety of the property, the shares 
in which of the original defendant Brojo Nauth Dey had been mortgaged by 
the deed of the 6th April 1880. The facts as to these proceedings may be 
referred to very briefly. The suit was instituted on the 18th February 1880, 
and a decree made on the 2nd April 1881, which directed the partition of the 
estate with a declaration as to what Brojo Nauth Day’s share in the estate was. 

On the 26th May 1891 a Receiver was appointed in the last-mentioned 

suit. 

On the 30th June 1885 a decree was pronounced, the effect of which is 
stated in paragraph 18 of the plaint. 

In pursuance of that decree the Commissioners made various returns 
which were duly confirmed by the Court, and by a return, dated the 22nd June 
1894, lot Bankra, valued at Rs. 38,393, and other property valued at 10,167, was 
allotted to the defendant, while lot Sheakhala and lot mouzah Begurapore were 
allotted to the other members of the family. The only other fact to which I 
need refer is that by a decree of this Court, dated the 23rd July 1883 in a 
mortgage suit by one Lai Behary Dutt against the present defendant, the 
decree mentioned in paragraph 30 of the plaint was made. 

[486] This decree shows that if the proper steps were taken by a mort¬ 
gagee of Biojo Nauth Dey, the Receiver in the partition suit would be ordered 
to pay the mortgage debt, assuming, of course, he had the funds properly so 
applicable, and that directions would be given for the realization of the 
mortgaged property to meet that debt. The only other order to which I 
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need refer is that of the 6th December 1894 set out in paragraph 33 of the 
plaint. These are, shortly, the facts of the case ; and upon them the plaintiff 
g ,qlrq for the order I have mentioned. The question is whether she is entitled 
to it or to any other order. The defence is the Statute of Limitation, and the 
learned Judge in the Court below upheld • that defence. Section 4 of the 
Limitation Act is as follows:— 

“ Subject to the provisions contained in sections 5 to 25 (inclusive), every 
suit instituted, appeal presented, and application made, after the period of 
limitation prescribed therefor by the second schedule hereto annexed, shall bo 
dismissed, although limitation has not been set up as a defence.” 

The cause of action arose originally when the mortgage debt was created 
16 years ago in 1880. If the plaintiff be suing on that debt, her remedy primd 
facie is clearly barred. 

In 1882, under the decree in that year, the original debt became a judg¬ 
ment debt, and if the plaintiff be suing on that, her remody is equally barred. 
The plaintiff cannot obtain a decree for administration, unless she can show' 
she is a creditor in respect of a debt, the remedy for the recovery of which is 
not barred by the Statute. If the debtor had been living, could the plaintiff 
have sued him lor the debt and its realization out of the mortgage ostate? I 
do not think she could successfully have maintained such an action ; the Statute 
of Limitation would have been a bar, and not improbably the plea of res judicata 
under section 13 of the Code. But it was not seriously contended that she 
could have successfully brought such au action. 

Mr. Pugh for the plaintiff rolies upon the attachment order of 1886, and 
contends that that order kept alive tho decree of 1882, and that the period 
consequently runs from 1886 and not from 1882. 

He relies, as 1 understood his argument, on article 180 of the [487] second 
schedule of the Limitation Act. But that articlo does not apply. 

This suit is not an application to enforce a judgment or decree or order 
of any Court established by Royal Charter, i.e., one of the High Courts; it is 
not suggested that it is an application to enforce the attachment order of 
1887, nor can it be regarded as an application for the execution of a decree or 
order under articlo 179. 

As I do not think article 180 applies, it becomes immaterial to consider 
whether the attachment order of 1886 revived the decree of 1882, or to consider 
the various authorities which have been cited upon that point, or the dictum 
of Chief Justice PEACOCK, reported at page 971, Bengal Law Reports, Pull 
Bench Rulings. 

Tho plaiutiff appears to me to be upon the horns of this dilemma. If she 
be suing as a creditor for administration on the original debt, she is, apart from 
the effect of the order of 1886, clearly barred by the Statute; and if she rely 
on the attachment order of 1886 as keeping the original debt alive, she is at 
once confronted with section 230 of the Code, which makes it obligatory upon 
her, if she desire to enforce her decree, to apply to the Court which made the 
decree, and, in face of that provision, she is not entitled, in my opinion, to 
institute a separate suit. 

Apart from this, I think all questions arising between the parties to the 
original suit, ought, under section 244 of the Code, to have been decided, and; 
could have been decided, by the Court executing the decree. A separate suit 
ought not to be instituted unless all questions between the parties or their 
representatives cannot be decided in the original suit. The plaintiff’s right is, 
if she be now not too lat#, to enforce the decree of 1882, and any questions 
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arising as to that ought to be determined, and can only be determined, by the 
Court executing that decree. I am prepared to hold that, quite apart from 
any question as to the Statute of Limitation, the plaintiff is not entitled to 
maintain this suit, having regard to sections 230 and 244 of the Code. 

One other point remains. It is said that under article 147 of the schedule 
to the Act the mortgagee has sixty years within which to foreclose or sell, 
and that to enforce that claim she must, under the conjoint operation of sections 
99 and 67 of the [4883 Transfer of Property Act, institute a suit for sale under 
the latter section. But these sections cannot apply if the mortgagee have 
already obtained a decree for sale, as in my opinion she has, viz., the decree 
of 1882. 

But be this as it may, the present suit is not such as is contemplated by 
sections 99 and 67 of the Transfer of Property Act, nor was it intended to be; 
and if it were, having regard to the locality of the property, and to section 12 
of the Letters Patent, this Court could not entertain it. 

In this case the plaintiff has for many years slept upon her rights, and if 
she have lost her remedy against the defendant, it is entirely her own fault. 
..Litigation in this matter has been going on since 1882, and for nearly 8 years 
the plaintiff did nothing, and has never taken any steps to enforce her attach¬ 
ment order of 1886 ; and now, some 13 years after the institution of the original 
suit, she comes and asks that the whole matter may commence de novo, and 
the flood gates of litigation be re-opened. I think it would be lamentable if 
such a claim could succeed ; if so, the chances of finality in litigation would 
be very small. 

For the reasons I have given, I think the appeal has failed, and must be 
dismissed with costs. 

Macpherson, J. —Whether this suit is to be regarded as based on the 
original debt, the mortgage, or the judgment or decree of 1882, it is not, I think, 
maintainable. The debt has passed into a judgment debt; and under article 
122* of the Limitation Act no suit could now bo brought on the judgment. It 
is said that this is not a suit on the judgment within the meaning of that 
article, as it is a suit for the administration of the estate, but if no suit could 
he brought on the judgment, I do not see how the judgment can be made a 
ground for relief in this case. 

Then it is said that the mortgage lien still subsists, and that under section 
99 of the Transfer of Property Act the plaintiff could still bring a suit for the 
sale of the mortgaged property, liven if this can bo regarded as a suit 
for that purpose, 1 agree with Mr. .Justice Sale, for the reasons stated by him, 
that the Court had no jurisdiction to entertain it. But it seems to me that 
the decree of 1882 is in substance a decree for the sale of the mortgaged 
properties. It sets out those properties, and , directs [489] that the sum 
decreed should be realized from them, which can only mean by the sale of 
them; and that was the relief asked for in the suit. Assuming that sections 
88 and 89 of the Transfer of Property Act, which came into foroe while the 
suit was pending, applied to the suit, the decree was not, it is true, made in 
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Upon a judgment obtained in 
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conformity with them as, instead of making a decree nisi, followed by a decree 
absolute, the Court at once made a decree absolute. But the decree has Dever 
been questioned, and is now a final decree as between the parties. The case of 
Chundra Nath Dey v. Burroda Shoondury Ghose (I. L. B., 22 Cal., 813) is 
distinguishable, as the Court there in effect held that there was no decree 
for sale. No second suit to enforce the lien would therefore lie. 

Mr. Ptigh further argued that the decree of 1882 being still alive and 
oapable bf being executed there is a debt, the remedy for the recovery of which 
is not barred, and that the plaintiff can on this ground maintain the suit. The 
decree of 1882 is said to be still alive, because the application which was made 
in September 1886 for the execution of it is still pending, and because the 
attachment which followed on that application is still in force, and it would not 
therefore be necessary for the plaintiff to make any fresh application for execu¬ 
tion, to which the 12 years’ rule laid down in section 230 of the Civil 
Procedure Code would apply. Whether there is a pending proceeding, and 
whether the plaintiff can get anything out of it, are matters to be determined 
by the Court in which the proceeding is said to be pending, viz., the Court 
executing the decree. Assuming for argument's sake that there is a pending 
proceeding, it is only in that proceeding, and by reason of its being a pending 
proceeding, that the plaintiff could get any relief in the way of execution, as 
any fresh application for the execution of the decree would be barred by section 
230 of the Code. This is not a suit in aid of execution ; it has nothing to do 
with the execution of the decree; and if there is an execution proceeding 
pending in which, and in which alone, the plaintiff could, putting her case at 
the highest, get some relief, this does not, l conceive, help her in bringing 
this suit. 

Lastly, it is ar(»ued that article 180 of the Limitation Act [490] applies 
as the decree, when sent to this Court for execution, became in effect a decree 
of this Court. 1 think it is sufficient to refer to the case of Tincowrie Dawn v. 
Debendra Nath Hooker jut (1. L. B., 17 Cal., 491) and to the reasons there 
given for holding that this contention cannot prevail. 

In my opinion the appeal tails, and must be dismissed with costs. 

Trevelyan, J. —In my opinion the appeal and the suit both fail. 

It is, I think, perfectly clear that the plaintiff has not a better right of 
suit against Brojo Nauth Ley's representative than she would have had against 
Brojo Nauth Dey himsolf, if he had been alive. His death cannot havo altered 
her right of suit, although it may have changed the character of the relief. 

It is equally clear to my mind that a suit similar to the present suit could 
not have succeeded against Brojo Nauth Dey, if he had been alive. It is based 
partly upon the mortgage and partly upon the decree. So far as it is based upon , 
the mortgage, the right was merged in the decree of the 29th of September 1882, 
which was a mortgage decree drawn in the form prevalent in Mofussil 
Courts before the passing of the Transfer of Property Act, and directed the 
realization of the amount of the debt from the property mortgaged and other 
properties of the defendant. There could be no further rights on the mort¬ 
gage, the right of the creditor having become that of a judgment-creditor. This 
suit, as baaed on the judgment debt, is barred by article 122 of the Limitation 
Act; but, even apart from that provision, a suit would not lie to enforce a 
judgment debt, the execution of which is barred by the law of limitation. 

It may be that the proceedings which have been commenced under section r 
272 of the Civil Procedure Code are capable of being carried on to some 
Conclusion, but the mere fact that those proceedings are not extinct would 
not keep alive the decree so as to render it capable of execution otherwise 
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than by way of continuation of the proceeding so commenced. The terms of 
section 230 of the Civil Procedure Code would [491] expressly prevent another 
application for the execution of this decree. 

Article 179 of the second schedule of the Limitation Act is also, in my 
opinion, applicable ; more than three years have elapsed since there has been 
any step in aid of execution, and therefore an application would now be barred. 
It has been contended that article 180 applies. In my opinion the law of 
limitation is not altered by the transfer of the proceedings in execution. The 
decree does not become a decree of the High Court, although it may have to 
be enforced in the same manner as decrees of the High Court. 

The argument is based upon an obiter dictum of Sir BARNES PEACOCK 
with reference to the meaning of another Act. The dictum was not approved of by 
the other four Judges who sat with the Chief Justice. The dictum is not now 
in point, as we have now to deal with Acts containing a different phraseology. 
I think it would be impossible to apply that dictuui to the present case. The 
words of article 180 of the Limitation Act are, to my mind, too plain to be 
capable of the interpretation which Mr. Pugh seeks to put upon them, and 
there is nothing in the Civil Procedure Code to limit those terms. 

Section 227 of the Civil Procedure Code directs this Court to execute the 
decree sent to it, in the same mannor as if it had been made by this Court in 
the exercise of its Ordinary Original Civil jurisdiction. The “manner" of 
execution refers to the procedure under which the execution is to be had, and 
has no reference to the limitation. It simplyapplies the High Court machinery 
to the execution of the decree. 


In my opinion the execution of the decree is, except perhaps in continua¬ 
tion of the proceedings already taken (a matter which we have not to deal 
with here), barred by limitation. That being so, the title of the plaintiff to 
bring this suit must fail. Moreover, 1 am inclined to think that the terms of 
section 244 (c) of the Civil Procedure [Code] would have prevented this suit being 
brought against the judgment-debtor, and therefore would bar the present suit; 
although having regard to the view-1 entertain as to the suit being barred by 
limitation, it is not actually necessary to decide this point. The only questions 
which are raised in this suit are [492] ‘ questions arising between the 
parties to the suit in which the decree was passed or their representatives,” 
and they relate to the execution of the decree. The object of this suit is appa¬ 
rently to obtain execution of the decree against some property other than 
that which was actually mortgaged. I cannot see why this question cannot, 
as between the parties, be determined by the Court executing the decree, and in 
the execution proceeding. The case of Prosunnc Coomar Sanyal v. Kali Das 
Sanyal (I. L. R., 19 Cal., 683 : L. R., 19 I. A., 166) shows that a narrow con¬ 
struction ought not to be placed upon section 244, but that all questions which 
can possibly be determined in the execution proceedings should be so determined. 

I would dismiss this appeal with costs.' 

Appeal dismissed. 

Attorney for the Appellant: Babu Rally Nath Mittcr. 

Attorney for the Respondent: Bahu Ganendra Narain Dutt. 

H. W. - 


MOTES. 

C I. A decree •which directs the realisation of (he decretal amount from the hypothecated 
property and, if insufficient, makes the defendant remain personally liable is a mortgage 
decree : U897) 25 Cal., 580. A decree which provided that the'mortgaged properties be 
i&ade liable for realisation of the deoretel money was similarly treated :—(1898) 26 Cal., 166. 

**■ As regards the scope of sec. 244 C.P.C., 1882, (sec. 47 C.P.C., 1908:) Bee also (1908) 
35 Cal., 1100 ; (1907) 12 C.W.N., 614 ; (1909) 10 C.L.J., 336. 
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111. An application foe attachment of certain property cannot be treated as an application 
to execute a decree which directs the sale of that property (1904) 28 Mad., 224. 

IY. In (1907) 31 Mad., 24: 17 M.L.J., 441 it was observed that Art. 178, Limitation Act 
1877, did not govern applications in respect of which the machinery of the Civil Procedure 
Code was not to be applied. 

Y. The exception relating to Art. 182, Limitation Act, 1908, makes the Court which passed 
the decree the test for determining the limitation for execution and not the Court to which 
the decree is transferred for execution :— (1911) 21 M.L.J., 777,]. 


[24 Cal. 492] 

CRIMINAL REFERENCE. 

The 3rd March, 1897. 

Present: 

Mr. Justice Ghose and Mr. Justice Gordon. 


Queen-Em press 
versus 

Manicb Chandra Sarkar. * 


Practice—Sanction to prosecute—Application for sanction—Criminal Procedure 
Code (Act X of 1882), sections 337, 339—Penal Code. (Act XL Vof 
I860), section 302—Withdrawal of conditional pardon. 

An application to the High Court for sanction to prosecute an approver for giving false 
evidence should be by motion on behalf of the Crown in open Court. 

The withdrawal of tho conditional pardon should be made, under section 339t of the 
Criminal Procedure Code, by the authority that granted it and not by the High Court. 

This case was referred by the Sessions Judge of Nadia, asking the High Court 
to withdraw the conditional pardon offered by the Jointf Magistrate of Meherpur 
to an approver, and to sanction his [493] prosecution under section 339 
of the Criminal Procedure Code.- The reference was as follows :— 

“Under section 339 of tho Code of Criminal Procedure, I have the honour to request 
the High Court to withdraw tho conditional pardon ottered under section 337 of the Code of 
Criminal Procedure by the Joint Magistrate of Meherpur to the approver Ram Prosad 
Bahelia in the case Queen-Empress v. Manick Chandra Sarkar under section 302 of the 
Penal Code, as he has wilfully concealed in his evidence in the Court of Sessions everything 
connected with the murder and retracted his previous statement before the Joint Magistrate 
of Meherpur, a copy of which is hereto annexed. In this Court he stated that the statement 
was made, because of tho beating he received at the hands of the Sub-Inspector. The 
evidence of the Punchayat Chandra Kundu showed that the statement was not extorted 
from the prisoner by either subjecting him to beating or holding out threats to him. There 
is no chance of his successful prosecution under section 302 of the Penal Code, as he did not 


* Criminal Reference No. 1 of 1897 made by Kumar G. K. Deb, Sessions Judge of Nadia 
dated the 20th February 1897. 

t [Sec. 339 :—Where a pardon has been tendered under section 337 or section 338, and any 

n _.. , . . person who has accepted such tender has, either by wilfully 

to whom pardon LsVeeu concealing anything essential or by giving false evidence, not 
r , . r complied with the condition on which the tender was made, he 

tendered. may be tried for the offence in respect of which the pardon was 

so tendered, or for any other oSence of which he appears to have been guilty in connection 
with the same matter. 


The statement made by a person who has accepted a lender of pardon may be given in 
evidence against him when the pardon has been withdrawn under this section. 

No prosecution for the offence of giving false evidence in respect of such statement shall 
be entertained without the sanction of the High Court.] 
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equally criminate himself with the prisoner Manick Chandra Sarkar; but it is clear that 
either his evidence given before the Joint Magistrate of Meherpur was false or that given at 
the Sessions Court on the 16th instant. I therefore request that this Court may be pleased 
to sanction his prosecution under section 193 of the Penal Code and under clause 3 of Heotion 
339 of the Criminal Procedure Code. The prisoner Manick Chandra Sarkar was unanimously 
acquitted by the Jury, mainly because the principal witnesses retracted their statements 
before the Joint Magistrate, thus causing a grave failure of justice in this case.” 

The judgment of the High Court (Ghose and Gordon, JJ.) was as 
follows:— 

We are of opinion that an application for sanction to prosecute an approver 
for giving false evidence should bo made by motion on behalf of the Crown 
in open Court, and not by a letter of reference, such as has been submitted by 
the Sessions Judge in the present case. 

As to the other recommendation made by the Sessions Judge, we think 
that it is for the authority, which granted the conditional pardon, to withdraw 
it, and not for this Court to do so in the first instance under section 339 of 
the Criminal Procedure Code. 

C. E. G. - 

NOTES. 

[ This was followed in (1903) 39 Mad., 17 ; see also (190G) 30 Bom., 611: (1908) 32Mad., 
173; (1901) 24 Mad., 321.] 


[494] CRIMINAL REVISION. 

The 3rd March, 1897. 

Present: 

Mr. Justice Ghose and Mr. Justice Gordon. 


S. Cahoon.Petitioner 

versus 

A. Mathews.Opposite-Party,’ 


Penal Code (Act XL V of 1860), section 369—Negligent act—Befusal to 
allow person suffering from infectious disease to be removed to 
a hospital—Penal Code, sections 368, 370. 

Where a mother refused to allow her daughter suffering from small-pox to be removed 
to a hospital in accordance with an order made by the District Magistrate, unless she 
accompanied her, and was convicted of an offence under section 269t of the Penal Code by the 
District Magistrate:— 

Held, that nc unlawful or negligent act had been committed within the meaning of 
section 269 of the Penal Code. 

THE petitioner, Mrs. Cahoon, resided in a certain house in Howrah with her 
daughter and another person, Mr. Webber, who lived as a friend of the family 
without payment, and occupied a room adjoining that occupied by the daughter. 

The daughter was attacked with small-pox, and accordingly the Magistrate 
of the District issued an order for her removal to the hospital. Mrs. Cahoon 


* Criminal Revision No. 42 of 1897 made against the order passed by H. P. T. Maguire, 
District Magistrate of Howrah, dated the 14th of January 1897. 

t [See. 269 :—Whoever unlawfully or negligently does any act which is, and which he 
Negligent act likely to knows 01 ^ ftS reaflon to boliove to be likely to spread the infec- 


spread infection of any 
disease dangerous to life. 


tion of any disease dangerous to life, shall be punished with 
imprisonment of either description for a term which may extend 
to six months, or with fine, or with both,] 
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resisted the execution of this order, and stated that, if her daughter was 
removed to the hospital, she must be removed also. Thereupon the petitioner 
Mrs. Cahoon was prosecuted summarily under section 269 of the Penal Code 
and sentenced by the Magistrate to four days’ simple imprisonment. 

On application to this Court Mrs. Cahoon obtained a rule calling on the 
Magistrate to show cause why the conviction and sentence undor section 269 
of the Penal Code should not be set aside. 

Mr. Jackson (Dr. Ashutosh Mukerjee, Babu Promothonath Sen and Babu 
Mahendranath Boy with him) for the petitioner.—Under section 269 of the 
Penal Code doing an aot is not the same as omitting to do an act. Wherever the 
Penal Codedeals with the question of omission, it expressly says so. The petitioner 
did not try to get small-pox. What offence has she committed ? Doos any law 
[495] contemplate that a mother should under circumstances like these he 
separated from her daughter ? The case of Queen-Empress v. Krishnappa (I. L. 
R., 7 Mad., 276) where a person entered a train suffering from cholera was 
different. Here it is suggested that the petitioner had a lodger. If sho had, 
there is nothing to prevent him from leaving. But there is no evidence that 
there was a lodger. He was only a friend, who lives in one of the rooms without 
payment. Section 269 cannot apply to this case, because the petitioner 
has done nothing. Section 270 has less bearing still. Also section 268. How 
is a nuisance public which takes place in a private house ? How can the peti¬ 
tioner be guilty of any offence for refusing to allow her daughter to be taken 
away, unless she (the petitioner) went with her ? 

No one appeared to show cause. 

The judgment of the High Court (Ghoseand Gordon, JJ.) was as follows:— 

The facts of this case are very short and simple. The petitioner, Mrs. 
Cahoon, has been residing in a certain house in Howrah with her daughter; and 
a certain person (Mr. Webber), who is a friend of the family, lived with them 
without payment of any hire or anything else, occupying the room next to that 
occupied by the girl. The hitter was attacked with a mild form of small-pox, 
and the Magistrate of the .District issued an order that she should he removed 
to the Campbell Hospital. When this order was attempted to he carried out, 
Mrs. Cahoon objected, and said that, if her daughter be removed, “ she must 
also be removed.” Thereupon, a prosecution was instituted against her under 
section 269 of the Penal Code, the result being that she was convicted and 
sentenced to four days’ simple imprisonment. 

The case was tried summarily ; and the Magistrate, after giving a brief 
analysis of the evidence, stated as follows :— 

" It appears that the accused keeps lodgers iu her house and that the 
witness lives in the next room to the girl who has small-pox, and there is 
every probability of the small-pox being still further disseminated over the town 
on account of her action. It seems therefore necessary that she, especially as 
she has been a nurse, and ought to know better, should be dealt with somewhat 
[496] severely.” And in this view of the matter he convicted the petitioner 
as already mentioned. 

Section 269 of the Penal Code occurs in chapter NLV, which is 
headed of offences affecting the public health, safety, convenience, decency, 
and morals.” 

The first section, section 268, in that chapter lays down how a person may 1 
be guilty of a public nuisance ; and the next section 269 provides : 

" Whoever unlawfully or negligently does any act which is, and which he 
knows or' has reason to believe to be likely to spread the infection of any 


13 CAI..—43 
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disease dangerous to life, shall be punished with imprisonment of either des¬ 
cription for a term which may extend to six months, or with fine or with both." 

The Magistrate seems to have been of opinion (as we understand him) 
that because the accused kept lodgers in her house, there was every likelihood 
of such lodgers catching the disease (small-pox), and that, through them, 
the contagion might be spread over the town of Howrah. The Magistrate in 
his explanation, since submitted to this Court, repeats the same view, and 
states that the act of Mrs. Cahoon was illegal, the word “ unlawful’’ as occur¬ 
ring in section 269 having at least the same import as the word ‘ illegal " as 
defined in the Penal Code ; and that therefore the conduct of Mrs. Cahoon 
comes under the head of “ public nuisance.” 

Now, it appears to us that the initial mistake which the Magistrate fell 
into was that he considered that Mrs. Cahoon kept “boarders” or “lodgers ” 
in her house. Of this, there is no evidence ; the only person residing with the 
family at the time being a friend who lived not as a boarder or lodger and who 
was welcome to go away at any moment ho pleased. Mrs. Cahoon was not 
responsible, if he chose to stay there, and by his own intervention incurred 
the risk of catching the contagion. 

The word “ illegal ’ is defined in the Penal Code, hut the word “unlaw¬ 
ful ” is not; and there are various sections in the Code, where the two words 
are rather indiscriminately used. An act howover may be lawful, though it may 
be illegal; and an act may be unlawful, though not illegal. But accepting 
the view of the Magistrate as correct, the question arises whe- [497] ther 
the act of Mrs. Cahoon amounted to a “public nuisance,” and caused 
danger to “public health.” She was living with her daughter in a house of 
which she was the owner or occupier : it was not a public house, she kept no 
lodgers or boarders, she kept her daughter in a room, and never took her out of 
the house, or to any public place. And we fail to see how by keeping the girl 
in the house, or opposing her removal to a hospital, she caused any “ common 
injury or annoyance to the public or to the people in general, who dwell 
or occupy property in the vicinity ” within the meaning of section 268, which 
defines what a public nuisance is. 

What is realh a public nuisance may be gathered from Chapter X of the 
Code of Criminal Procedure headod “Puhlic Nuisance,” and the procedure laid 
down therein for the abatement of such nuisance. 

Turning then to section 269 itself, can it he said that the act of Mrs. 
Cahoon in keeping her child, though attacked with small-pox, was an unlawful 
or negligent act, and can it be said that, when she did so, or when she opposed 
the removal of the girl to a hospital, she knew or had reason to believe that it 
was likely to apread the infection of small-pox ? We are unable to answer 
these questions in the affirmative. It was no doubt her duty, if she had the 
means, to isolate her child in such a way as not to spread infection to others; 
and apparently she did what she was bound to do ; and we do not think that 
she committed any unlawful act by objecting to the removal of the girl to a 
hospital; and indeed it may well be said, that the carrying of the patient 
through a public street would be more risky to the public than keeping her in 
a private house. 

We might in this connection refer to some of the observations of Lord 
Blackburn in the case of the Metropolitan Asylum District v. Hill [L. B., 6 
App. Cas. 3 93 (20.5)] where the question to be decided was whether a small-pox 
hospital was a public nuisance, and where the duty not to spread infectious dis¬ 
ease was considered. Lord BLACKBURN in the course of his judgment observed as 
follows: “ Where those wbo have the custody of the person sick of an infectious 
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disorder have not the means of isolating him from the other inmates which is 
[198] very commonly the case with the poor, and consequently those other 
inmates and the neighbours are exposed to the risk cf infection, I think that the 
inability to isolate him would form a sufficient excuse to bo a defence to any 
indictment; and I think also, though I am not aware of any authority on the sub¬ 
ject, that the neighbours could not maintain any action for the damage which 
they would in such a case sustain from the proximity of the infected person, it 
being a necessary incident to the use of property for habitations in a town that 
contagious sickness may befall their neighbours. If those who have the charge 
of the infected person have the means of isolating him on the spot, they certainly 
do well to use them, and, if it cannot bo done on the spot, and they can, either 
by their own means, or by the aid of charitable persons who have erected an 
hospital, find a place where he can be isolated so as to avoid the risk of infection, 
they will do well to use these means. I do not mean to express any opinion as 
to whether, at common law, they would or would not he responsible for not 
doing so; but there is no authority, and I think no principle, for saying that 
they are justified in removing him to a place where the neighbours would be 
exposed to contagion, though it may be that those neighbours would be fewer 
in number than the neighbours of the spot where the infection broke out, nor 
for saying that, if that was done, and the contagion was such as to amount to 
a real nuisance, those neighbours might not maintain an action and obtain 
an injunction to protect themselves against the importation of foreign infection. 
For though, as I have already said, I think it an incident to the use of a habita¬ 
tion in a town that the occupier must bear the necessary risks of the inmates 
of a neighbouring habitation falling ill of a contagious disease, I do not think 
it an incident that he is to submit to his neighbours, wilfully though for very 
laudable motives, and not maliciously, bringing in contagion, where it did not 
previously exist, if the effect is not merely to alarm him, but to injure him. 
ThiB, I think, is borne out by the decisions on the subject of inoculation.” 
These observations are instructive in the present case. 

We are not aware under what authority the Magistrate issued an order for 
the compulsory removal of the girl from the private residence of her mother. 
In the city of Bombay, we understand, the authorities have power to remove 
persons suffering from infec-[499]tious diseases to hospitals ; but no such 
power seems to have been conferred in this Presidency. 

Upon the whole, we think, that the conviction in this ease cannot be 
supported, and we accordingly direct that the rule bo made absolute. 

C. E. G. Rule absolute. 
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APPELLATE CRIMINAL. 

The 23rd February , 1897. 

Present: 

Mr. Justice Ghose and Mr. Justice Gordon. 

Queen-Empress 

versus 

Eattah Chand.Petitioner/ 1 ' 

Magistrate, Jurisdiction of—Disqualification of Magistrate to try case — 
Witness—Omission to record statement of accused under Code 
of Criminal Procedure (Act X of 1882), section 364—Order 
as to disposal of property as to which no offence has been 
committed—-Criminal Procedure Code, section 617 — 

Property found by Police in possession of accused. 

Whero a Magistrate before whom an accused person is brought omits to record (as 
provided by section 364 of the Criminal Procedure Code) statements made by the accused, 
be does not thereby make himself a witness, and so become disqualified from trying the case. 

The accused was convicted of criminal breach of trust in respect of certain money 
belonging to the complainant, and on his conviction tho Magistrate made an order under 
section 517 of the Codo of Criminal Procedure, directing that an amount equal to the monies 
embezzled should bo repaid to the complainant out of certain sums of money found by the 
police on the person of the accused. 

Held, that the Magistrate had no power to make the order under soction 517 of the 
Criminal Procedure Code, there being nothing to show that any offence had been committed 
with regard to the property, or that it had been used for tho commission of any offence. 

The accused, who was a cashier in the employ of the complainant, a dealer in 
kerosine oil, was convicted by tho Presidency Magistrate of Calcutta, Syud 
Ameer Hossein, under section 408 of the Indian Peual Code of criminal breach 
of trust in respect of certain monies belonging to tho complainant. Upon the 
complaint being lodged the Magistrate issued a warrant for the arrest of the 
accused, who was brought up before the Magistrate under [300] that warrant. 
The accused thereupon made certain statements, which were not reduced to 
writing, but which wero made before any evidence for the prosecution had 
been recorded. Subsequently the trial of the accused took place, and he was 
convicted and sentenced to two years’ rigorous imprisonment. The Magistrate 
in the concluding portion of his judgment made the following order:— 

“ I direct that out of the money and ornaments recovered by the police a sum equal to 
the amount embezzled by the dofendant in this case should be made over to the complainant, 
and the balance should remain with the police until further orders, pending the disposal 
of the other case; vide section 517 of the Code of Criminal Procedure.’' 

When the accused was arrested by the police Rs. 6,000 worth of gold 
ornamonts and Rs. 3,500 in notes and silver and hundis were found in his 
possession. 

Mr. P. L. Roy (Babu Atul Krishna Ghose with him) iot the Appellant.—. 
The Magistrate ought not to have tried this case, having made himself a witness 
in tho case, by allowing the accused to make this unrecorded statement to him. 

* Criminal Appeal No, 918 of 1896, against the order passed by Nawab Amir Hossein, 
Presidency Magistrate of Caloutta, dated the 20th of October 18%. 

¥ ' 
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Queen-Empress y. Manikam (I.L.R., 19 Mad., 263), Empress v. Donnelly (I.L. 
B., 2 Cal., 405). The statement of the accused should have been recorded 
under section 364 of the Code of Criminal Procedure. As regards the order of the 
Magistrate making over to the complainant a sum equal to the amount embezzled 
out of the gold ornaments found in the possession of the accused, I submit it 
should be set aside by this Court. [Ghose, J.—We can set aside the order, 
but we have no jurisdiction over tho complainant.] In Empress v. Joggessur 
Mochi (I. L. K., 3 Cal., 379) it was held that this Court could do so. The 
Magistrate by doing what he ought not cannot place himself beyond the juris¬ 
diction of this Court. Weir, p. 1120. The case of Basudcb Surma Gossam v. 
Naziruddin (I. L. R., 14 Cal., 834) is no doubt against me, but I do not know 
that that is correctly based oh the section. If the complainant does not obey 
the order, he will be punished for contempt of Court. [Ghosh, J.— Then he 
must be prosecuted as an offender.] 

The Advocate-General (Sir C. Paul) (Mr. O. Gregory with him) for the 
opposite party.—Tho confession as made to the [301] Magistrate is no 
doubt bad. It ought to have been rocorded. As regards the second objection 
I rely on the case of Basudeb Surma Gossain v. Nazirnddm (I. L. B., 14 Cal., 
834). This Court has no power to order restitution, if the property has been 
handed over. In re Annapurnabai (I. L. R., 1 Born., f530). The Magistrate 
went beyond the provisions of section 517 in making the order. 

Tho judgment of tho High Court (Ghose and Gordon, JJ.) was as 
follows:— 

The appellant before us, Fattah Chand, has been convicted by the Officiat¬ 
ing Chief Magistrate of Calcutta of the offence under section 408 of the 
Penal Code, namely, of criminal breach of trust as a clerk or servant of the 
complainant, in respect of certain monies belonging to him. It appears that 
upon the complaint boing lodged, the Magistrate issued a warrant for the arrest 
of the accused ; and the latter was brought up before the Magistrate under 
that warrant. He then made certain statements which, however, were not 
reduced to writing. At the trial which subsequently took place, the Magis¬ 
trate took evidence upon the cliargo preferred agaiDSt the accused ; and 
finding that the offence attributed to him had been proved, convicted him 
under section 408, and sentenced him to two years’ rigorous imprisonment. 

The Magistrate in his judgment refers to the statement that the accused 
made before him when he was brought up before him under the warrant ; and 
says that, as no evidence for tho prosecution had, at the time when the state¬ 
ments were made beforo him, been recorded in the presence of the accused, he 
did not like to record his confession. Mr. Boy, on behalf of the appellant, 
has contended that the Magistrate, by reason of his having heard tho state¬ 
ments thus made by the accused, made himself a witness in the case, and 
thereby disqualified himself from trying the case ; and, therefore, the 
whole of the proceedings should be quashed, and a new trial ordered before 
another Magistrate. We are unable to accept this contention as correct. 
Bo doubt, the Magistrate did not carry out the provisions of the Cri¬ 
minal Procedure Code in this respect; he was bound to follow the direc¬ 
tions of section 364 of the Code of Criminal Procedure, and to have [502] 
recorded the statement of the accused in the manner therein indicated. 

• And it may well be said, as, indeed, it has been said before ns, that the Magis¬ 
trate ought not to have allowed his mind to be in any way influenced in the 
consideration of the question before him by the statement made to him by the 
accused, which was not recorded as the law required. Notwithstanding this, 
"we are not prepared to hold that the Magistrate, by reason of his having heard 
the statements made before him in open Court, made himself a witness in the 
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cause, and thereby disqualified himself from trying the case. Jnjaot, there hi 
hardly any matter upon which the Magistrate could possibly give is 
in this case. If there were any, we should have been prepared to set asi e 
conviction, and send the case back for re-trial. Mr. Boy has quote e ore 
certain cases, which have held that, when a Magistrate becomes oogmzant of 

facts otherwise than in the course of a judicial investigation of the case, or 
directs the arrest of the accused, or is otherwise interested m the result of the 
case, he is disqualified from holding the trial : but that is not the case here. 


If, however, we were satisfied that by reason of what took place the ac¬ 
cused was in any inannor prejudiced, we should have been prepared to order a 
re-trial. There is plenty of evidence on the record, upon which it is clear 
that the offence under section 408 was committed by the accused; and we have 
no doubt that the conviction is right. We accordingly refuse to set aside the 
conviction and sentence. 


The Magistrate, however, in the concluding portion of his judgment, said 
as follows:— 


“ I direct that out of the money and ornaments recovered by the polio?, a sura equal to 
the amount embezzled by the defendant in this case should bo made over to the complainant, 
and the balance should remain with the police until further orders, pending the disposal of 
the other case, vide section 517 of the Civil Procedure Code.’’ 


It appears that when the p-isoner was arrested by the police, Bs. 6,000 
worth of gold ornaments, and Its. 3,500 in notes and silver and hundis, were 
found in his possession. 


The accused mado over the satno to the police ; and the Magistrate upon 
the conclusion of the trial made the order which we have [503] just noticed, in 
accordance with, as he says, the provisions of section 517 of the Code of Crimi¬ 
nal Procedure. Now, that section provides that “ when an inquiry or a trial 
in any Criminal Court is concluded, the Court may make such order as it thinks 
fit for the disposal of any document or other property produced before it regard¬ 
ing which any offence appears to have been committed, or which has been 
used for the commission of any offence.’ The question which naturally 
presents itself to one’s mind, when he is called upon to make an order under 
section 5.17 is, whether in regard to the property produced before the Court, 
any oflence was committed, or whether the said property was used for the 
commission of any offence. Now, there is nothing to shew upon the record that 
any offence was commitied in regard to the property which the police found 
in the possessm of the accused, or that it was used for the commission of any 
offence ; and, therefore, the Magistrate had no authority whatsoever to make 
the order he did make. It is not necessary for us to refer to any authority 
upon this matter. The language of the law is clear enough, and if the 
Magistrate had only considered the provisions of section 517, he would not 
perhaps have made the order in question. We accordingly set aside that 
order. 


We have been informed that the Magistrate has already given effect to 
his order under section 517, by delivering over the property to the complainant. 
That matter, however, is not at present before us, and we do not think it 
nacessarto express any opinion upon the question as to how restitution could 
be made to the accused, now that we have set aside the said order of the 
Magistrate. We do not understand how, on the face of the third paragraph of 
section 517, the Magistrate could have passed an order for the delivery of the 
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property to the complainant before the time for preferring an appeal to this 
Court had expired, or before this Court had disposed of the appeal. 

C. E. G. 


, NOTES. 

£In (1898) 25 Cal., 630 it was hold that there was no appeal from an order restoring posses¬ 
sion of immoveable property under see. 522, Cr. P. C., 1882, nor could such an order be re¬ 
garded as an integral part of the judgment appealed from, so as to stand or fall according 
as the judgment is uphold or roversed.] 


[304] PE IVY COUNCIL. 

The 6th February, 1807. 

Present: 

Lords Watson, IIobhoitse and Morris, and Sir R. Couch. 

Amriteswari Dobi.Representative of the Original Plaintiff, 

Fanindra Deb Itaikat 
versus 

The Secretary of State for India in Council.Defendant. 

[On appeal from the High Court at Calcutta.] 

Forest Act (VIII of 187b), Chapter IX, sections 4b to 56 "of drift and 
stranded timber"—Right of Government, under section 45, to collect and 
store, with obligation to notify—Meaning of “ julkur ’’—Test of Res 
judicata —Civil Procedure Code {Art XIV of 1882), section 18. 

Tho object of Chapter IX of the Indian Forest Act, 1878, is to regulate tbe rights of 
owners, and not to deprive ' hem of tlndr property m drift and stranded timber and wood. 
Section 45 of that Act does not divest the owner of, or transfer to the Government, any right 
therein. Nor docs anything in the Act affect the right of the Government to take possession 
and dispose of timber and wood whereof they are the undisputed owners. But, upon 
certain conditions only, the Government have, a right to the possession of any drift and 
stranded timber and wood, collected by their oil leers ; which, however, may bo claimed 
by tbo true owner, who may he a person holding a julkur, or water right, comprehending 
those things. The conditions are that the officers of Governmom, shall store the timber 
in the manner, and issue the notifications, required by the Act. In ease of such procedure 
not being followed, and the wood being treated as the property of tho Government, the latter 
are, in the event of the wood being found not to belong to them, in no better position than 
any other trespasser. 

Tbo title to collect, given to the Government by the Act, is coupled with, and dependent 
upon, the duty of giving notice to the public, in order that the true owner, whether ho bo a 
persou from whom the wood has drifted away, or the owner of a julkur, or however he may 
bo entitled, may claim the drifted timber in the mannor, and within the tune, proscribed by 
the Act. 

There is no presumptive ownership of the Government save whore their officers collect, 
and hold, for the true owner, in the first instance, subject to the statutory duty of giving notice. 
The Government having taken possession of drift timber in tho river Toosta as having 
an absoulte right thereto, the zemindar, owning land on the bank, assorted by this suit his 
right to it, on the ground of his owuing the julkur where tho river passed by, and through, 
his lands. This julkur , as he showed, had been decreed in ld«2 to his predecessor in estate, 
in a suit against the Government. 
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!.'■,•*; " , [MS] Held, that this term, signifying water-right, was aptly used to.inolude the right 
to drift and stranded timber as well as to fishings, or other interest of a similar ■kind in the 
produce of the river; a right decreed in the above suit. 

The rule is that where a final decree is couched in goneral terms, the extent to which it 
ought to be regarded as res judicata can only bo determined by ascertaining what were the 
real matters of controversy in the cause. That the question of the right to drift and Btranded 
timber was included in the julkur, decreed in 1882, was, in their Lordships’ opinion, 
established by intrinsic evidence in the record of that suit. 

They concurred with the High Court that correspondence and orders by officers, of dates 
subsequent to the former decree, could not bo received as aids to its construction. But the 
record showed that the right was m controversy before the judge and that ho meant to 
include it in the julkur, which he decreed. The zemindar's claim was, therefore, adjudged 
to be established. 


Appeal from a decree (3rd September 1892) of the High Court, affirming 
a decree (23rd December 1890) of the Subordinate Judgo of Jalpaiguri. 

The appellant, the Rani Amriteswari Debi, was the executrix appointed by 
. the will of her deceased husband, Raja Fanindra Deb Raikat of Baikantpur, 
to manage the estate which he left. This was a very old possession of the 
former Raikats on the frontier lino of the Bhutan and Cooch Behar territories. 
After the submission of the Deb Raja, and the Raikat about 1772, the latter 
was placed in the position of an ordinary zemindar, a settlement and assess¬ 
ment to the revonuo following. There was some change of taluks after the 
annexation of the Bhutan Doars. The zemindari was in the Jalpaiguri 
District, extending along the bank, and in some places on both hank3 of the 
river Teesta. The Raja who had instituted this suit died on the 22nd Magh, or 
4th February 1896, pending this appeal; and left an only son, Prosunno Deb 
Raikat, a minor, having, by his will, appointed his widow to be guardian of 
the minor and manager of the estate. 

The object of the present suit was to obtain a declaration against the 
defendant, that the plaintiff was entitled to all the wood found adrift, sunk, or 
stranded in that part of the Teesta lying between the Garumara Hills on the 
north and Mekhligunge on the south, and also to recover the value of the wood 
[S06] appropriated by the Government within those limits during the three 
years before suit. 

The question raised on this appeal was whether the appellant, as represent¬ 
ing the proprietor of a zemindari on the bank, had a right to such wood in that 
part of the river. With this was connected the question whether the title to 
such wood had been determined in a suit brought by the late Raja’s predecessor 
in estate, in 1882, against the present defendant. In that suit the julkur had 
been decreed. And now, whether this term comprehended all water-rights, so 
as to include ' he right to the wood, or had a more limited meaning, was involved , 
as a question for decision. The suit was commenced on the 7th January 1890, 
in the Court of the Subordinate Judge of Rungpore at Jalpaiguri, claiming the 
above right on the ground that it had been exercised from time immemorial by' 
the proprietor of Baikantpur. The plaint referred to the suit of 18th December 
1882, in which the Rani Jagadeswari Debi, widow and oxecutrix of a former , 
Raja, Jogendra Nath Raikat, had obtained a decree for the julkur, within the 
above limits, against the Government; and stated the fact that this decree had. 
been carried into effect, haviDg been recognized by the local officers. Since * 
July 1885, however, the zemindar had been prevented from collecting the drift ' 
wood by them. The right claimed was estimated at Rs. 9,000, and the mesne 
profits at Rs. 1,500 for the three years. 

For the defence, the written statement denied that the plaintiff had any 

proprietary rights oxerciseable by him in the river, or on any part of it, of the 
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character claimed. The right of the Government to the drift and stranded 
timber and wood was based on section 45 of the Indian Forest Act, VII of 
1878. Under the provisions of that section and tho rules made under soction 51, 
published on the 3rd November 1887, the right to take all kinds of wood found 
sunk and adrift in the river Teesta or stranded on banks or churs, had been 
determined to belong to the defendant alone, it the defendant had taken the 
timber or wood in question he had legally exercised his own right. It was also 
alleged for the defence that in the suit of 1882 the only right claimed was a 
right oi julkur which did not include the right now claimed. 

[507] The issues framed in the suit raised the questions: (1) whether the 
plaintiff had a title to the timber and wood found adrift, sunk, beached or 
stranded, in the river between the places above mentioned (2) Was the title 
of the plaintiff’s predecessor thereto determined in the suit between the latter 
and the present defendant in the suit of 1882 (3) Has the defendant acquired 

a title to oolloct such timber under the Indian Forest Act, 1H78, and under the 
rules, made thereunder, of 3rd November 1879 ? 

On the 3rd November 1879, the Government published a notification 
under section 51 of the Indian Forest Act, declaring that this and other portions 
of the Teesta river was an area within which all unmarked timber shall be the 
property of the Government unless and until some person established his right 
and title thereto, under the provisions oi that Act. 

On the 18th March 1882, the plaintiff’s predecessor brought the suit, 
No. 18 of that year, against the Secretary of State for possession of the julkur 
of the river Teesta over the same part of the river as that over which the right 
was claimed in this 9uit, and also for mesne profits. 

Part of the judgment, given in 1882, and the decree, were as follows : — 
The Subordinate Judge found that the julkur in dispute was part of tho zemin- 
dari rights of which permanent settlement was made with the ancestors of the 
then plaintiff who were in possession of the same for sixty years before the 
date of the dispossession alleged. Upon these facts he held that the “ onus of 
proving khas possession is shifted on to tho defendant vide L L. R., 

7 Cal,, p. 591. 

After reference to revenue papers, for several years anterior, the Court was 
of opinion that, as the Government had to show that they had a right to the 
julkur , and had failed to show it, there might, on the above, he a decree for tho 
plaintiff; but it was added that evidence had been adduced by the plaintiff to 
show that in fact the julkui in dispute was settled with his ancestor as a part 
of the Baikantpur zemindari. 

The judgment coucluded thus : — 

“ The first two issue* being found in his favour th*' plaintiff is undoubtedly entitled to 
mesne profits for the three years preceding suit, and from the date of suit to the date of 
recovery of possession. It appears from the [508] written statement of the defendant and 
from No. 7*2, cash book of the Forest Department, and No. 73, abstract account of revenue 
received on account of drift timber from the Teesta river, that tho mesne profits for tbe three 
years preceding suit have been Rs. 7,181-13-G, and that the suit has not been laid at a larger 
value than it should have been laid at. 

** A deoree is therefore given to the plaintiff against the Secretary of State in Council for 
India for possession of the disputed julkur, and for Rs. 7,181-18-6 as mesne profits for the 
three years preceding suit, and for further mesne profits from the dato of suit to the date of 
restoration of possession or until the expiration of three years from the date of this decree 
(whichever event first occurs), and for costs and interest at tbe rate of Rs. 6 per cent, per 
annum. Interest on the mesne profits before suit running from date of suit, and on costs 
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tunning from this date, and on mesne profits after date of suit from the end of the yea* for 
which they become due.” 

In consequence of this, possession of the julkur raehal in the Teesta, 
bordered by the Baikantpur estate, was delivered to the then Kaikat on the y 
August 1883, and the timber then in possession of the Forest officer was now .Q 
over to him. His possession was undisturbed until the month of October 188 , 
when orders were received from the Government under which, in 188o, the 
Forest officers again took possession of all the drift timber and wood m that 
part of the river. 

“ Julkur ” is stated in Wilson’s Glossary to mean (p. 227) water tax, 
profits, or rents derived from water, lakes, ponds, or the like, upon a tract of 
country or an estate, with the right of fishing, and of cultivating the beds if 
dry.” At p. 580 it is said to be “ largely used for a fishery, or right of fishing.” 

The record of the suit of 1882 was filed in the present suit in which the 
Subordinate Judge gavo judgment of dismissal, concluding as follows :— 

“ The judgment and the decree of the former suit are no doubt conclusive evidence of 
the plaintiff's proprietary interest in the river in dispute, aud it has been proved by the oral 
evidence adduced 1 y tlio two parties in this case that the plaintiff’s predecessors collected all 
drift wood and timber for about thirty years before the year 1870. But for the provisions of 
Act VII of 1878 and Government notification of the 3rd November 1879, the plaintiff would, 
in my opinion, be entitled to all drift wood and timber. Under the provisions of section 45 
of that Act and the said notification, however, such wood and timber are to be deemed to bo 
the property of Government unless aud until any person establishes his right and title thereto 
as provided in Chapter IX of that Act; and to declare the plaintiff's title to all such wood 
[509] and timber in this suit would be to act directly against the provisions of the said Act 
and notification. This suit must consequently fail, and it is hereby dismissed with costs." 

The High Court (Norris and Macpherson, JJ.) dismissed an appeal by 
the plaintiff. 

After stating the object of the suit, tho issues raised, and the decision of 
the Court below, the judgment continued thus :— 

It is now contended for the appellant that the Subordinate Judge wa* wrong in his con¬ 
struction of the deeiee of 1882, that the matter is really res judicata, and that Act VII of 
1878 is not in the way of the declaration sought. The respondent, while supporting the 
judgment so far as it is in his favour, contends that the evidence does not establish" the 
existence of the right claimed. 

The Notification of the 3rd November 1879, made under section 45 of the Forest Act, 
declared that this and other portions of the Teesta was an area within which all unmarked 
timber shall be the property of the Government, unless and until any person establishes 
his right and title thereto undor the provisions of the Act. 

The suit of 1882 was brought by the plaiutiff's predecessor against the Government for 
possession of the julkur of the Teesta within the limits stated in the present plaint, nnd 
for mesne profits during the period of dispossession. The plaint, the written statement, 
issues, judgment and decree refer to the julkur only; hut the mesne profits decreed included 
the value of drift timber appropriated by the Government, aud the mesne profits afterwards 
obtained from date of suit to date of delivery of possession also included a sum of Bs. 2,718 
on that account. There is also no doubt that the decree was treated, by at least the local 
officers of Government, as conferring on the plaintiff the right to drift timber within his 
estate, as on the 9th August 1883 the Deputy Commissioner publicly notified that the julkur 
mehal, including the right to take drift timber, had been made over to the decree-holder, and 
the latter continued to appropriate such timber till March 1885, when the Government, 
repudiating the construction which had been put on the decree, directed its officer* to take 
possession oi it. Unless, however, a julkur right includes the right to drift timber, it cannot, 
wc think, be said that the question raised in this snit was raised and decided in the suit of 
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1882, notwithstanding the circumstances above referred to The decree for mesne profits is 
good so far as it goes, but it does not determine prospectively the rights of the paities to 
every source of income included in them, and the misconstruction of a decree cm not give it 
a wider scope than it really has 

Wc know of no authority foi the proposition that i julkrn light includes the right now 
claimed, and wc know of no instance m which such an ext nded meaning has bcon given to 
the term The right to duft timber which is [510] earned on to an f state by the ration of a 
riser is not, is against the Crown a right which is ippurtomnt to the ownership of thr 
estate A decree for the possesion of in e&t ito would not cirrs with it au\ such light is 
that now cl umed ind i decree fir a /ulkur light ( in have n ) highci effect We think 
therefore that is the right was not expressh < la lines! m the previous suit or rtftri d to m 
the pieratings, issues or judgment the Suhordin ito Judge wis right in bolding th it it was 
not confttred by the decrco which ilso do s not allude ti it 1 he pi untiff hi put m copies 
of thi d<pisitious of i number of his witnesses to slinv ihit the. cxercisL c £ the light wis 
pionuucntlv brought forwaid but this does not t irry the 11 e ms fuilliu We must hold, 
also, Ihib the Subordinite Judge wis right in deciding thitthc plaintiff e innut g t the relief 
asked for It is clc ir th it ho cannot r< c >vcr instiling in the sh »pe of c inputs iti m for 
timbi r t iken or appropri itod m the face of the stringent provisions 1 1 octi m 4 1 ) U IS of the 
1 orcst Vet rhciois certunlv u > evidence that the lunl ei wis taken to i notihci depot and 
there is id evidence that the public notice pr< sen bed bv ection 4( wis given two of thi 
witnesses indeed, say thit there were n > uotic hut it is not the pi untiff sease tint the 
provisions of the Vet wcic not c implied with by the(, vunment iftunl thit hi wis unable 
consequently topiefti i eliim ind hid n ) i thcr rimedy thin tint which lie his resorted tom 
thepicscut else nor is it his use thit he his suite red loss oi dimigc ft m the neglect if 
the (»r vcrnuicnt ofhonls to comply with tho provisi ms of the Vet vvhi h were set up as a bir 
to the suit The existence of the Act is wh llv lgnoied by him uid in jucstion as to 
whether its turns hid cr hid not been complied vith wis 1 used i cjnsidcicd in 
the Couit belnv It w ii wi think fit the pi untiff to niscthitqiu tiou if he wished to 
do so ind it is too nle u w to say that thi cise is outside the Vet even if h could rhow it 
to be so 

As regirds the deelu it i it i irgticd th it th \tt dies nst interfere with vcstel light 
It does not do sc in expuv, teims but we think the rc eutien of i light such is thit 
dinned is quite inconsistent with its pr visicns 

Section4 r ) nictsthit without m> exception ill timber fuu id idnft be iched stnuded 
oi sunk and in eertun notified arem (including the are i over which the tight is dinned in 
this c ise) all unm irked we d ind tnnltr sh ill be deeme 1 to be the pre petty of the trcvonmieiit 
unless and until inv pc isoa ost iblishes his right ind title thereto is provided m Ckiptci IX 
and Toicst ind other officers no empiwcud to oil ct su h timber mil to stou it it 
notified depots 'lhc following sections lelate to the prefernng ot claims the dispos il of 
the sime by Foi st officers *nd the nistituti m of i suit by pusons whose el urns hiv been 
rujc tod for poss„ sion of tho timber dinned Section 4b then provides tint subjee t to the 
claim or suit (if my) the owneiship of the timber shill vest in the (Toveiununt oi m the 
pci soil to whom it his bteu delivered under section 17 

1 he declaiation which we are asked ti makois th it timber f nmd be i lied [511]sti ended 
oi sunk in thi pi untiff s estite shall bo deemed to bi the piopeilv of the pi untiff 
aud not of tho (Voseminent Assuming for tho mom ul that sutb l deehration could be 
made the plaintiff umed with it might possibly so fir dele it the presumptive title of 
Government But the qu stion of title is tiue ownti w uld in rainy cise uideeitunly 
in this cise still ins« The Government his in extensive forest on the e ist bink of the 
river and the pi untiff his m extensive forest on the west bulk Unde i such cueumstances, 
the ownership of the drift timber fouud m tho nvi r wlm h divides tho t vo torests must 
always he doubtful If the effect of i dtclu itmn in the plaintiff s fivour was to put the 
Government in the position of a claimmt thit is t) siv to throw upon it the burden of 
proof, the declirition we uld be clearly contralto the spirt and letter of the law, and no 


847 



U2B. 24 6aUi2 AMfclTKSWAltl DLfil t) 

such declaration could be made If it had not that effect, it would be valueless The Govern¬ 
ment w empowered to collect md hold the timber is presumptive owner until some person 
makes good his right to it Prtma facte its title as true owner is as good as that of the 
plaintiff, the latter would still have to prove his ownership and Iht declaration would cos 
help him 

That it was the intention of the Lcgisliture to give t > the Govo nimnt v presumptive 
titlo in all casts whether thpre was t vested interest or not tppeu-i furthei from the provi 
sions as ti unmarked timbei ill of which it i-> empowered to collect within the limits over 
which the pi until! cl inns to txerciso this light md to hild as ownet until a title to it is 
established in itcoidance with the pioctdure prcsuibed The presumptive title so conferred 
would not we conceive bedefeitud is I ctwet n tin pluntiff md the Government by showing 
that the timber wis found adrift 01 stnndod in thi pi imtiff s ostiU It comes in short, to 
this that a declirition which hid not the edict ofdcfeitmg toe orvious object and direction 
of the liw would be v iluiless md i di clai itiou intended to pioduco that effect cannot of 
course be given. Looking at the provisions of Ch ipii r I\ of the Forest Act »s a whole, we 
must hold that no deel nation such >s thit i ked for can consistentlv with the Act be 
given Then would morovci h grevt dilhoult> in flaming it vs it muet bo subject to the 
right of Government as will a 01 othci poisons is true ovvnet It wis contended th it 
the Gn<mount f itLsts on the cast bink o f the river were it some distance from the bank 
lhc evidence in the point is not quite consistent but we must a cept in this respect that 
of tho pluntiff s first witness the Vssist mt Couserv at or of borcsts who si}s that thoy are 
just on the l ink it is unnoc v-iry in the view Wo tik t j determine the other quebtions 
but we m iv sav th it if we hid 1 1 di ide them we shoal 1 not diffi r fmm the lower Court 
The appeal is dismissed but we do lot think it is a case m which wc ought to allow the 
succesbful p artv his ooslb 

On an appeal fiom that judgment,— 

Mr U II Asquith Q C and Mi C TK Lmthuon foi tho Appellant, 
aigued that tho judgment of the High Couit was euoneous, both as to the 
eflect of the proceedings, judgment and [512] deciee of 1882, and as to tho 
powois confened upon the Government bv the Indian Boiest Act VII ol 1878 
Afa to the hist of these points it had been decided in the suits of 1882, between 
the lepiesentative of the late Baja s predecessor in estate and the Government, 
that the julkiu rights, identical with those now in dispute, ovei the water of 
the Teesta, wheie it flowed past the Baikantpui estate, weie vested in tho 
/emmdai Reference to the proceedings ind evidence lecoided in that case, 
when lead with the judgment md decree showed that the decision of the Couit 
m 1882 was meant to include the light to the wood floating, sunk, and stranded 
m the me* ovei against the land owned by the /emmdai of Baikantpui, within 
the limits spot tiled The defendant s present objections weie baned, as matters 
alreadv decided under section Id, Civil Procedure Code Those objections 
had been substantially and finally determined in the pnoi suit, m which the 
question,—To whom did the julkur belong - was decided, that term being the 
apt and proper word to express the watei profits, which comprehended the 
right to take such wood The plaintiff s predecessor had obtained the dealara 
tion in 1882 and tho object now was to have the title cleared, proof having 
been given again as to the ownership of the drift and stranded timber Ott 
this redundant evidence there could be no doubt that the plaintiff was entitled 
to the declaiation now sought The claim to the mesne profits should be 
deuced unon the general light being established, the latter being the principal 
objut. On the second point, the Foiest Act of 1878 had not transferred to 
the Government any right belonging to the zemindar Its effect and meaning 
wue to impose a duty on the Government to store the drift and stranded 
tiKibei winch their servants weie to collect, and to issue a notice of their 
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having done so, in order that the true owner might come forward to claim it. 
The section 45, on which the defence rely, did not bear out the judgment of 
the High Court. 

Mr, 4. Cohen, Q.C., and Mr. J. B. A. Branson, for the respondent, arguod 
that the suit of 1882 had not dealt with, nor decided the question now raised 
in this suit. If the right to drift timber was determined in that suit, it 
was only the title to suoh drift timber as was comprised in the mesDe profits 
awarded in that suit, and the term julkur had not the wide application 
contended for on behalf of the appellant. It was apparent that the floating timber 
[518] in the river might be the property of any one of a variety of porsons, 
and it was with reference to tho rights of those persons that the Forest Act, 
1878, was framed. To that Act the present claimant should adhere ; for the 
Government, under that Act, were perfectly right in collecting, and remaining 
in possession of, that limber until a title to it should be shown. Tho question 
now raised was of importance, for it could not be conceded that a riparian 
proprietor should bo considered the ownor of all, or any, drift timber that floated 
past lands from distant places, however far. No julkur would bo of this wide 
significance. The object of the Act was to protect existing rights in the owners 
of timber ; but the claim of the appellant had been made independently of, and 
consequently in disregard of, the proccodings proscribed by tho Forest Act. 

It was not disputed that julkur in the former decree included any water- 
rights that the zemindar could claim under settlement proceedings, concluded 
between him and tho Revenue Department. But he could not make title to 
drift timber (as to which the work on “Forest Law,” by Mr. B. II. Baden- 
Powell, C.I.E., was referred to) as against the Government in possession, except 
under the provisions of the Forest Act, 1878. 

Counsol for tho appellant was not called upon to reply. 

Afterwards on February 6th, 1897, their Lordships’ judgment was 
delivered by 

Lord Watson. —Their Lordships think that tho various points of contro¬ 
versy which are raised by this appeal will he rendered more intelligible if, before 
noticing the facts of the case, they refer at once to the provisions of Chapter 
IX. of the Indian Forest Act, No. VII of 1878. Tho difficulties which have 
arisen in the disposal of the case appear to them to have been mainly occa¬ 
sioned by a misconception of tho truo import of these provisions. 

Chapter IX of the Act runs upon the same lines as the British Act 9 and 10 
Viet. cap. 99, the main object of which was to protect the true owners of 
ship's and goods stranded or cabt on shore against depredations hy persons 
having no title, and also against any interference with their rights by land- 
owners having grants from the Crown of wreck of the sta, and of goods jeham, 
CM*] flotsam lagan or derelict. That object is effected by the appointment of 
officials whose duty it is to take charge of such wreck or goods, and, after due 
notice to all who may have an interest, to deliver the same to the true 
owners, and failing them to the Lord of tho Manor who can show a valid title 
by grant from the Crown. 

Chapter IX of the Indian Act, which is outitled “of the Collection of Drift 
and Stranded Timber ” comprises Bectionb 45 to 51, both inclusive. Section 45 
provides that (1) all timber found adrift, beached, Btranded or sunk, (2) all 
wood or timber bearing marks which have not been registered under section 41 of 
the Act. or on which the marks have been obliterated, altered or defaced, and 
(8) in such areas as the Local Government directs all unmarked wood and timber 
“shall be deemed to be the property of Government unless and until any person 
establishes bis right and title thereto, as provided in this chapter.” The same 
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clause enacts that such timber may be collected by any Forest officer, or other 
person duly authorised under section 51, and taken by him to such depots as 
the Forest officer may from time to time notify as depots for the reception of 
drift timber. 

Section 46 makes it the duty of the Forest officer from time to time to give 
public notice of ti/nber collected under the preceding section, containing a des¬ 
cription of the timber, and requiring any person claiming the same to present 
a written statement of his claim, within not less than two months from the 
date of notice. Section 47 enacts that when sucli statement is presented to 
him the Forest officer may, after making such inquiry as he thinks fit, either 
reject the claim (in which case he is bound to record his reasons for so doing), 
or deliver the timber to the claimant. When there are more than one claimant, 
the Forest officer may either deliver to those of the claimants whom he deems 
entitled, or may rofer thorn to the Civil Courts, retaining the timber pending 
the receipt of an order from the Court for its disposal. Any person whose 
claim has been rejected may, within two months from the date of such rejec¬ 
tion, institute a suit to recover possession of the timber claimed by him , 
but it is expressly provided that no person shall recover any compensation or 
costs against the Government, or against any Forest officer, “ on account of 
[SIS] such rejection, or the detention or removal of any timber, or the delivery 
thereof to any other person under this section. ” Lastly it is provided by 
section 46 that no such timber shall be subject to process of any Civil 
Criminal or .Revenue Court, un^il it has been delivered or a suit brought as 
therein provided. 

Section 48 enacts that if any claimant fails, within due time, to avail 
himself of the remedies prescribed by section 17, the ownership of the timber 
shall vest in the Government, or when such timber has been delivered to 
another person under section 17, in such person, free from all encumbrance. 
Section 49 enacts that the Government shall not bo responsible for any loss or 
damage which may occur in rospect of any timber collected under section 45 ; 
and that no Forest officer shall be responsible unless he causes such loss or 
damage “negligently, maliciously or fraudulently.” 

In their Lordships’ opinion, the Act of 1878 lias not the effect of taking 
away from private owners, and vesting in Government, any rights to drift and 
stranded timber which they possessed before and at the date of its passing, 
except in so far as these rights may be aBected by their failure to prefer their 
claims, in the manner and within the time prescribed by the Act. The object 
of the Act is not confiscation, but regulation ; and these rights remain as they 
were, but subject to the important qualification that they can no longer be 
exercised by proprietors, at their own hand, and at their own discretion. 
When the timber is collected hy the Government officers, it does not at onoe 
become the property of Government, but is held by them for behoof of the 
person who can show the best title, whether as the true owner who has never 
abandoned his interest, or as the granteo of a water right to timber which is 
waste or derelict. Neither of these parties can enforce his claim except against 
the Government, after it lias taken possession through its officers; and if the 
Government dispute his right, or deliver the timber to an opposing claimant, 
he can have no redress either against the Government, or against the person to 
whom delivery have been made, unless he follows the procedure prescribed by 
the Act. Possession taken by the Government in terms of the Act, and 
for the purposes of the Act, being lawful and not tortious, can givo rise 
[516] to no claim for mesne profits, even if such a claim were not excluded by 
Bectibn 49. 
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In March 1882, the legal guardians of Jagadindra Deb Riakat, then owner 
of pergunnah Baikantpur, and mouzah Kharia, in the oollectorate of .Tulpaiguri, 
to which the appellant has now succeeded, brought an action against the 
Secretary of State for India, upon the allegation that the julkur or water- 
right of the river Teesta within the boundaries of his zemind&ri belonged to 
him, and had been possessed by his predecessors from before the time of the 
Decennial Settlement. The plaint further alleged that his father and pre¬ 
decessor, Jogendra Deb Raikat, had been illegally dispossessed of the said julkur 
by the Government, and prayed (1) for a decree of his right to the julkur 
claimed, and (2) for a decree for three years' mesne profits of the same. A 
written statement was lodged for the defendant, which consisted in a donial of 
all the material averments of the plaintiff, and made no reference whatever 
to the Indian Forest Act of 1878. It is clear that at that time the 
Government, to whom the right would have belonged, in the alleged absence 
of any title in the plaintiff, was asserting an exclusive claim to the 
disputed julkur. 

Issues were adjusted by the Subordinate Judge of Bungpore, the issues 
upon the merits of the action being : “ Is the julkur in dispute a part of the 

zernindari of which permanent settlement was made with tho ancestors'of the 
plaintiff? And were the ancestors of tho plaintiff in adverse possession of the 
same for sixty years before the date of dispossession ? Js the plaintiff 
entitled to any mesne profits, and to how much ? ” Tho learned Judge, 
after hearing and recording evidonce, found for the plaintiff upon all of 
these issues, and, on the 18th December 1882, gave him a decree for possession 
of the julkur of the river Teesta within certain specified limits, and also for a 
sum of mesne profits. 

In the foregoing suit, neither the prayer of the plaint nor the final docree 
of the Subordinate Judge contain any enumeration of the different items which 
were meant to be comprised in the term julkur. But their Lordships are 
satisfied that the term is ;» general one, signifying “ water-rights,"—a proposition 
which was not disputed by Counsel for the respondent in this appeal, —and 
[817] might therefore aptly include the right to drift and strandod timber, as 
well as the right to fishing, or auy other interest of a similar kind in the produce 
of the river. 

In February 1K90, the present suit was brought by Fanindra Deb, the 
proprietor of pergunnah Baikantpur, and inouzah Kharia against the Secretary 
of State for India in Council, and is now insisted in by his widow and exocu- 
trix, who is the guardian of his minor son. Tho plaint narrates the proceed¬ 
ings in the suit of 1882 ; and, on the allegation that the local officers of the 
Government “ will not allow the plaintiff to take tho drift wood of the said 
river Teesta, and the wood sunk iu the water, and found in the bed of the river, 
and stranded on the chur,” it prays (1) a decree declaring the plaintiff’s right 
to such wood, and (2) a decree for mesne profits. The limits of th & julkur 
right thus claimed are the same with those assigned by the decree of the 
Subordinate Judge in the urevious suit. In his written statement, the 
defendant averred that, in the said suit, “ a decree was passed in favour of 
the plaintiff’s predecessor, only for the julkur right (fishery right), i.e., 
right to fish, with mesne profits. No issue was raised witli regard to drift 
wood, or wood sunk and stranded in the said river, and there was no adjudica¬ 
tion of any title to such wood." The defendant also alleged and pleaded 
that, under section 45, Act VII of 1878, the right to take all kinds of 
wood found sunk and adrift in the river, or stranded cn the bank side, bed or 
chur, belonged to the defendant alone, and that the defendant had consequently 
acted in the legal exercise of his own right. Mr. Justice W. MACPHERSON, 
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'Oie, of -'t'hs learned Judges of the High Court, has observed in tbisoase, 
that “ there is certainly no evidence that the timber was taken to a notified 
depot, and there is no evidence that the public notice prescribed by section 46 
was given; two of the witnesses, indeed, say that there were no notices.** 
Their Lordships see no reason to doubt that the observation is well founded. 
It appears to them the defendant and his officials or advisers laboured under 
the misapprehension that section 45 transferred to the Government and divest¬ 
ed private owners of the right of property in drift and stranded timber, which 
they previously possessed. The provisions of the Act do not affect the right of 
the Government to take possession of [518] and dispose of drift or stranded 
timber of which it is the undisputed owner; but it is clear, beyond a doubt, 
that under these provisions the Government has no title given it to collect 
timber which may possibly be claimed either by the true owner, or by a 
riparian proprietor having a julkur right, except upon the condition of its storing 
such timber, and of giving the notices required by the Act. In cases where it 


neglects to follow that procedure, and treats the timber as its own property, the 
Government, in the event of its being found that the property does not belong 
to it, is in no better position than any other trespasser. 


The pleadings of the parties make it abundantly clear that the only 
substantial controversy betwixt them, in the present case, related to the legal 
import of the decree which had been obtained by the appellant’s ancestors 
in the suit of 1882. So far as it goes, that decree, being inter eosdem, is res 
judicata, and binding upon both parties to this litigation. 

The officiating additional Subordinate Judge dismissed the suit with costs. 
He held that the decree in the previous suit established beyond question the 
proprietary right of the plaintiff’s predecessor in that part of the river Teesta 
which is referred to in the plaint; but that no question arose in that suit, or was 
theroin decided, as to the title to collect the wood aud timber found adrift within 


its limits. lie was of opinion that, but for the provisions of Act VII of 1878, 
the plaintiff would be entitled to all drift wood and timber ; but he held that under 
the provisions of section 45 such wood and timber are to be deemed the pro¬ 
perty of Government until any person establishes his right thereto, as provided 
in Chapter IX; and that to declare the plaintiff's title as prayed would be 
directly to contravene the provisions of the Act. The learned Judge had obvi¬ 
ously failed to apprehend that the Government had not collected the timber 
under the Act, and had given no notice of its having done so with the view of 
delivery being made to the true owner: but had taken possession, in the 
assertion of its own exclusive right, and was impeaching the plaintiff’s julkur 
title, which the learned Judge held, apart from the provisions of the Act, to 
be unquestionable. 

The case was carried to the High Court at Fort William, who[619j dismissed 
the appeal. The Court, consisting of Norris and MACPHERSON, JJ., were of 
opinion that, inasmuch as the right to drift timber was not expressly claimed 
in the suit of 1882, or referred to in the pleadings, issues or judgment, the 
right was not conferred by the decree which does not make express mention 
of it. Mr. Justice Macpherson, who delivered the opinion of the Court, said : 

“ The Government is empowered to collect and hold the timber as presump¬ 
tive owner until some person makes good his right to it. Prima facie its 
title as true owner is as good as that of the plaintiff; the latter would still 
have to prove his ownership.” In one sense these statements may be correct, 
but they are imperfect. They omit all notice of the fact that the Government’s 
statutory title to coll set is coupled with the duty of giving notice of what it has 
collected to the public, in order that the true owuer of the timber, whether he be 

the person from whom it has escaped, or a riparian proprietor, may have the 

* * 
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opportunity of reolajfoing his property in the manner prescribed by the Act, and 
that such title is made dependent upon the performance of that duty. The true 
owner can have no such opportunity in oases where the Government takes 
possession of timber, as in its own absolute right, and noither conveys it to a 
dep6t, nor gives notice to the public. Their Lordships are of opinion that, 
when such a case does occur, there is no provision in the Act of 1878 which 
can hinder the true owner from having his remedy, by a direct action, against 
the Government. The so-called presumptive ownership of the Government 
does not, in their opinion, exist, save in those oases where the Government 
collects and holds for the true owner in the first instance, and subject to the 
statutory duty of giving him due notice. 


Their Lordships would, if it were necessary, be disposed to hold that the 
decree pronounced in the suit of 1882 must, pnmd facte, and in the absence of 
anything calculated to limit its effect, be held to include every right and inte¬ 
rest, which is in the nature of a water-right. That it was meant to embrace 
and did embrace the right to drift and stranded timber is, in their opinion, 
clearly shown by an examination of the record ; and they cannot avoid the 
observation, that, in the Court below, sufficient attention has not been paid to 
the rule that, in cases where a iinal decree is couched in general terms, the 
extent to which it ought to be [820] regarded as res judicata can only be 
determined by ascertaining what were the real matters of controversy in the 
cause. All the witnesses for the plaintiff in the suit of 1882 speak to the 
possession of drift wood by him and his predecessors ; and, with two exceptions, 
all of them were cross-examined on that point by the defendant. Again, in 
his judgment, the Subordinate Judge, after finding for the plaintiff upon the 
issue with respect to mesne profits, goes on to say: “It appears from the 
written statement of the defendant, and from No. 72, cash book of the Forest 
Department, and No. 73, abstract account of revenue received on account of 
drift timber from the Teesta river, that the mesne profits for the three years 
preceding suit have been Ks. 7,181-13-6.” Accordingly, for that sum the 
learned Judge gave a decree against the defendant; and, in the opinion of their 
Lordships, there could hardly bo more satisfactory and intrinsic evidence, 
that the question of right to drift and stranded timber was a matter in 
controversy before him, and that he meant to include that right in the julkur 
which he decreed. Their Lordships agree with the learned Judgos of the High 
Court in thinking that such extrinsic evidence as correspondence and orders 
by officers of the Government, of dates subsequent to the decree, cannot be 
received as aids to its construction. 


Their Lordships, for these reasons, are of opinion that the appellant is 
entitled to a decree affirming that the right of the minor to drift and stranded tim¬ 
ber is included in the decree obtained by his predecessor, that being the only relief 
for which her Counsel insisted. An order in these terms will have the effect 
of ousting the claim of the Government to take possession of such timer, within 
the limits specified in the decree, upon the footing that it has an absolute right 
of property therein; and will not hinder the Government from collecting and 
storing the timber, if it thinks fit, in terms of the Act, for behoof of the appellant, 
or of any other person who can show a batter title. 


Their Lordships will humbly advise Her Majesty to reverse the judgments 
appealed from ; to find and declare that the right to drift and stranded timber 
is included in the julkur which was decreed to the predecessor of the minor by 
the Subordinate Judge of Rungpore, on the 18th December 1882, and to find the 
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appellant [821] entitled to her costs in both Courts below. The respondent 
must pay to the appellant her costs of this appeal. 

Appeal allowed. 

Solicitors for the Appellant: Messrs. T. L. Wilson <& Go. 

Solicitor for the Respondent: The Solicitor, India Office. 

C. B. 


NOTES. 

[I In (1914) 22 I.C. 844, (Cal.), the term jalkar was held not to include a right to snare 
water-fowl. 

II. The Crown was held in (1913) 15 M.L.T. 121 not to have a right of ownership in drift¬ 
wood on Indian rivers. 

III. The pleadings and even the evidence may bo gone into to ascertain whether the 
decree makes certain matters res judicata : —(1910) 10 I.C. 748 : 13 Bom.. L.R. 162.1 


[24 Cal. 521J 

APPELLATE CIVIL. 

The 6th July, 1806. 

Present: 

Mr. Justice Macpherson and Mr. Justice Hill. 

Miajan.Plaintiff 

versus 

Minnat Ali and others.Defendants.* 


Bengal Tenancy Act (VIII of 1885), a. 22, clause (l)—Effect of Purchase, 
by Talukdar, of raiyats holding. 

If a talukdar, at a sale in execution of a decree obtained by him against a raiyat, 
purchase the raiyat's interest, such purchase does not extinguish the holding, but merely 
divests it of the right of occupancy (if any) attached to it. 

Jawadal Iluq v. Bam Das Saha (ante, p. 143) followed. 

THE owners of a certain putni taluk obtained a decree for rent against a 
raiyat. In execution of that decree they brought to sale his raiyati holding 
and purchased it themselvos. They then Bold it to the plaintiffs, the rent pay¬ 
able being the same as the previous holder had paid. Prior to the sale of the 
holding the defendant had purchased from the defaulting tenant a portion of 
his holding ; and after the purchase by the plaintiff, he opposed the plaintiff in 
getting possession of the land. 

The plaintiff thereupon instituted a suit for possession. The Munsif held 
that the kobala under which the plaintiff claimed could be treated at any rate 
as a lease, and passed a decree for possession in favour of the plaintiff. On 
appeal to the Subordinate Judge this decree was set aside, on the ground that 
the plaintiff acquired nothing by his purchase from the talukdars, there being 
nothing to transfer. The plaintiff appealed. 

[522] Babu Gobindo Chunder Das, for the appellant, after stating the 
fact s, was stopped by the Court calling upon the respondent’s pleader. 

* Appeal from Appellate Decree No. 556 of 1894, against the decision of Babu Gopal 
Chandra Bose, Subordinate Judge of Tipperab, dated the 3rd March 1894, reversing a deoi- 
sion of Babu Romesh Chunder Sen, Sudder Munsif of Comillah, dated the 21th February1893. 
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Babu Akhoy Coomar Bannerjee for the respondents.—After the purchase 
by the landlords the right of occupancy ceased to exist. [Macpherson, J.— 
There is nothing to prevent the landlords from buying up the right of occu¬ 
pancy ; and, if they do, the holding remains in abeyance. They can sell that 
if they choose.] It is the vendee who is now suing for ejectment. He must 
prove such a title as will enable him to eject the defendant. The right intended 
to be sold was the right of occupancy, which did not exist. It is not as if 
they had created a new tenancy with the right of occupancy ; there was no 
such intention. 

The judgment of the Court (Macpherson and Hill, JJ.) was as follows :— 

The Lower Appellate Court is, in our opinion, wrong in the view which it 
has taken of the plaintiff’s position. The facts aro shortly these: There 
was a certain putni taluk subject to which there was a raiyali holding held 
by one Sameer. The talukdars obtained a decree against him for arrears of rent, 
brought the holding to sale, and purchased it themselves. After their pur¬ 
chase they sold it to the plaintiffs for a sum of Bs. 230, the rent payable 
being the rent which had been paid by the previous holder. 

The defendants bad, prior to the sale in execution of the rent decree, pur¬ 
chased a portion of the holding from the defaulting tenant, and they oppose 
the plaintiff in getting possession of the land. 

The plaintiff asks that possession may be given to him on the strength of 
his purchase of the raiyati holding. 

The Lower Appellate Court holds that what was sold at the execution sale 
was the occupancy right; that that right and the holding were extinguished 
when the landlords purchased ; that, in point of fact, they purchased nothing, 
and that consequently the plaintiff took nothing by his purchase from them. 

That, we think, is an erroneous view of tho position of the partios. Assum¬ 
ing that Sameer had a right of occupancy in the land, there is nothing in tho 
law which prevented the landlords [523] from purchasing an occupancy holding. 
What the law does say is that if the landlords do, as landlords, purchase such 
a holding, the right of occupancy shall coaso to exist. In the case of Jawadul 
Huq v. Bam Das Saha [ante, p. 143) decided a few days ago by a Division 
Bench of this Court under section 15 of the Letters Patent, it was held, 
with reference to the second clause of section 22, that if one of several 
co-sharers purchase an occupancy holding, the purchase did not put an end 
to the holding, but that tho holding remained divested of tho right of occu¬ 
pancy. In the same way, under clause 1 of section 22, we think that the 
effect of a purchase of an ontiro occupancy holding by the landlords is not 
necessarily to put an end to the holding but to divest it in their handB of the 
right of occupancy, if any, which is attached to it. The defendants in the 
present case stand in no higher position than the defaulting tenant; they 
were bound by the sale, and have no existing right, and it is conceded that 
they could not resist the landlords in taking possession of the land. It 
seems to us unnecessary to consider the exact nature of the right which the 
plaintiff acquired by his purchase. That is a matter to be decided between 
him and his vendors. If his vendors acquired aright as against the defend¬ 
ants to this holding and to khas possession of it, there is nothing to prevent 
their giving the holding to the plaintiff and conferring on him the right to hold 
it as their tenants. We know of no law which prevents landlords from pur¬ 
chasing a holding and disposing of it. It does not seem to make very much 
difference whether they being the landlords dispose of the old holding under 
its old name, or whether they dispose of it as a holding newly created. We 
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think the Munsif was right in holding that the effeot of the kobala was to 
create the relationship of landlord and tenant as between the talukdars and 
the plaintiffs It gives theplainbiff a right to the possession of the holding as 
their tenant and fixes the amount of rent pa\ able for it That being so, the 
appellant is entitled to eject the defendants, who have no light at all 

In this view of the case, the judgment of tlio Lower Appellate Court must 
he set aside md the electee of the fiist Couit lestoied The appollant will 
get his costs in both the Couits 

H W Appeal allowed. 


VOTES 
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[524] flu 1st Minn l so,' 

l*hi SI Nl 

Mh Jusirci Thi\Lr\Ah \\n Mu Jisuci Ill vi kll\ 

Mohamet) \bdul llifi/ and otheis Defendants 

lllSUS 

Intif lloscin P* untiff 1 

Jui iselulion (f Lint Louit Iuaht of suit 'suit tvi thi laiatwn of light 
to (any leltgium emblnns in a pi u sswn anti fat damages 

A suit f r duliritim ot right to cur} ilIi„l ms tmllcms iu i precision through the 
streets of i vtlligi ind f^rdimigcsf i preven ting tin pi untiff from doing so lies iu the 
Civil C nut 

In i us in which \ M moon d in f thr NJuasct 11 inning to he a pari ownor of a 
villigc wla prt vented bv i numlu r of thi riv il sect if Simms from introducing the emblems 
of » standird and H »g md i wisw/v piut i bv in iri w in the pioccssiou of taeias during 
the Mohuuun it w is hid «hit i uit of his dcseriptun w mid he either on tho footing 
tha,., iht rou vv r icids of whi li the pu* lie hid the us« or on the footing thit the 
plaintiff had i light i jtie of the shut rs in the viiltgt 

Thi fates of this, case sufficiently ippetr horn the judgment of the High 
Court The plaintiff obtained i deeiee m the lowei Couit, declaung his light 
to cany oi cause to ho Gained the A lam, a st unlaid to which is attaohod a 
phaihaia a masseik (a leathei bag foi earning watei) pieiccd with an airow, 
tluough the laneo md pathways of mouzah Pali, awarding damages, and order¬ 
ing the defi ndants not to mtortere with tho plaiutiff 
The defendants appealed to the High Court 

Moulvie Mahomed Yusuf, Moulvie Syed bhitmsul Iluda, Moulvie Mahomed 
Ishfak M . ilvie Sy d Mahomed lahir, Moulvie Mahomed Mustafa Khan and 
Mouhu Mahomt l llab.bulluh for the Appellants 

* p nl * ii Oi igm tl 1-k.r'<e No <JG2 of 1694, against the decree of Babu Bnjmohur 
Push id Su 1 jrdui itc Judge of Gv i dited th« 2?lh of August 1894 * 
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The Advocate-General (Sir Chariot Paul), Baba Saltgram Singh aad Babu 
Mohabir Sahay for the Respondents. 

The judgment of the High Court (Trevelyan and Beverley. JJ.) was 
as follows — 

Although thiB appeal at fust sight appeared somewhat formidable, and 
we were led to expect that veiy serious quo&tions, having an impoitant 
effect upon the religious rights of the Mahomedan community, had to he 
consideied m it, yet soon after the [925] opening of the appeal b\ the learned 
Moulvie who appeared for the appellants had commenced, it became abundantly 
apparent that there was no subbtance at ill in the ippeal 

This suit owes its origin to an unfoitunate dispute between the Shea and 
Sunni inhabitant of a village called Pah m the dibtnct of Gy a and if is much 
to be legretted that the good sen so of the mombris of the A1 ilioinod in com 
munity in that village did not pic\ent, not only the exptMichUne of the money 
which hab boen thiown away m this litigation, hut also tin cxpiossion of the high 
and intemperate feeling which was shewn in this miftei It seems tint 
the plaintiffs and the defendants aie sh nen in the nil igt The pi nnlifi is 
a Shea, and desired at the Ulohwiuwi to (ike tluough the stieets oi lanes of 
this village a procession, which, besides including tazias which aie admit 
badly innocuous, was to lucludo a blindaid and flags and i um^ak pioirod by an 
arrow. Foi the Inst time appiuntly he contemplated iddmg these emblems 
of his own blanch of the Mahomed m icli„ion to the piocession. This was 
resented by somo of tin Sunnt mi, ilntants of the vill ige, and thu its wcie 
ofieied of violonee in c ise the pluntiff c lined out I Ins contemplated piocession 
Ceitain communications weio mule by (ho defend mis to the officers of the 
police, and tlie piocession w is stopped in that pirticulu yen The plaintiff 
then, in oidei to isboit lu-> lights, hiou^ht this suit m the Civil Couit Tho 
defence was shoitly that i suit oi tins kind will not ho, and then by evidence 
it was sought to unke out that emblems of the descuptiun tint tho plauififi 
30 ught to have c lined in his piocession would ciusc voiy gic it and hittei 
offence to the Sunni nnmbcis ol the community in tbit village 

It is quite tic u to Us tint the Suhoidiuile Ju l h c is light m holding th it 
a suit of tin- dcscuption will ho eithei on the footing th it the loids wc le ioadb 
of which the public I id the Ubc, ot on the footing tint the pluntiff 
had a light as ono of the shuois mthisvilligo llvuy peison who uses a 
highway foi a legitunife jmiposo tint is fo say, foi the ]>uipose of w liking 
along it alone, oi even as amcmbeiot i piocession which is allowed bv liw, 
and which is inothnsive to the ecmunuinty iscntithd to go along that highw ly 
without any mipechment anil tho unu who obstmets him m the use vv Inc h tho 
law gives him [526] of tint highw ly may he liable to have i civil suit luou^ht 
against him The cases in which it is lud down tint i pmate light of action 
does not ho in lespect of an offenco a-,unst tho public lelatmg to a highway, 
unless special damage ib piovod, tan have no application to the picsent case, 
foi two leasons in the fust placo, because lieu the plaintitl s pm ate light was 
infringed , and, beoondly, beciuse theiowab ictual damage ie&ulfcing to him fiom 
his being prevented horn using this highway in the manner pcnmttod him by 
Law. He ib not suing heie simply ib i memboi of the public winch has been 
aggrieved, but as a pnv ite individual who li ib hinibelt sulleied a private and 
individual wrong A numbei of cases li ive beon mentioned by the Subordinate 
Judge, and he hab, we think, come to a light conclusion that the suit will lie. 

Theie is piactically little el&e in tho eise. The story why these emblems 
are earned has been ielated , and, although to seme extent, they commemo¬ 
rate events, the memory of which may he calculated to create antagonism 
between these two seots of the Mahomedan leligion, yet, having legard to the 
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evidence in the case, it is quite clear that no reasonable member of the Sunni 
sect could be offended by emblems of this kind. 

The learned Moulvie, who argued the case before us for the appellant, with 
his usual fairness pointed out evidence which had been given on the Shea side 
of the controversy, that is, on the plaintiff's side, by an independent Sunni, 
namely, Mahomed Ehya, whose position is such that the learned Vakil for the 
appellant, not only did not venture to attack him, but used words expressive 
of the high position he occupied in the Mahomedan community. This gentle¬ 
man is a Sunni. He is apparently a gentleman of some position. He is a 
pleader and an Honorary Magistrate of Patna. He is also a Superintendent 
of the Jama Masjid in the Madarsa Mahalla of Patna. Therefore, having 
regard to his position as a lawyer, he is a person on whose evidence we might 
fairly rely, and having regard to his position as a Superintendent of the Jama 
Masjid, he is a person who might he expected to he acquainted with the rules and 
customs, not only of his own co-religionists but also of those belonging to the 
Shea sect. After referring to the way in which these emblems are carried about 
he [5273 says: “ The taking outof the Alam is no contempt of the Sunn*religion.” 
There is, we are told, no independent evidence of any Sunni of any position 
which shows that the Sunni community would be in any way offended by a 
procession of this kind. That being so it is perfectly clear that a procession 
of the description contemplated by the plaintiff is inoffensive to the Sitnni 
community, and is one which the plaintiff is entitled to inaugurate in accordance 
with law. It is very commendable, we may here notice, that, instead of doing 
asmany others might have done under similar circumstances, that is taking the 
law into his own hands, the plaintiff resorted to a Court of Justice which would 
bo able to determine a matter of this kind free from the heat of any religious 
feeling. It is not necessary for us to say more on this subject. 

It is complained that the plaintiff ought not to have had given to him 
such a large sum as costs. The plaintiff’ was compelled to go into Court. The 
matter of costs is a matter within the discretion of the Court, and we see no 
reason to interfere with what the lower Court has awarded to the plaintiff. 

There are cross-objections by the respondent as regards damages. The 
Court below has awarded Rs. 50 as nominal damages. The plaintiff complains 
that ho ought to have got more. But having regard to all the circumstances, 
and to the fact that this was the first occasion that the right was claimed, and 
that the object of the suit was to enforce that right and clear away any objec¬ 
tion which might bo raised with regard to a procession of this kind, we think 
that the learned Subordinate Judge was right in giving nominal damages only. 

The result is that the appeal must be dismissed with costs, and the cross¬ 
objections disallowed. 

S. C. C. Appeal dismissed. 


NOTES, 

t As regards the right of processions, see the Privy Council decision in (190?) 80 Mail 
188.] 
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GBISH CHUNDEB BOY V. DWARKADA8S AQABWALLAH [1897] l.li.R. 24 Cal. 528 

[528] CRIMINAL REVISION. 


The 17th March, 1897. 

Present : 

Mr. Justice Ghose and Mr. Jusuce Gordon. 


Grish Chunder Roy.Petitioner 

versus 

Dwarkadass Agarwallah.Opposite Party.* 


Complaint, dismissal of— Revival of proceedings —Right of appeal—Criminal 
Procedure Code {Act X of 18 S2), sections 423, 439. 

Where a complaint was dismissed by an Honorary Magistrate and an application was 
made to a Presidency Magistrate on the same facts and materials for a fresh summons: 

Held, that as a Presidency Magistrate has co-ordinate jurisdiction with an Honorary 
Magistrate, there was no right of appeal to the Presidency Magistrate from the order of the 
Honorary Magistrate. 

The proper course would be to apply to the High Court under sections 423t and 439 of the 
Criminal Procedure Code to set aside the order and direct a retrial. 

Nilratan Sen v. Jogesh Chundra Bhuttacharjee (I.L.B., 23Cal., 983), approved Virankutti 

V. Ghiyamu (I. L. R., 7 Mad., 557), and Oyoorba Kumar Sett v. Prohod Kumary Dassi (1 Cal., 

W. N., 49), discussed. 


A COMPLAINT was instituted on 27th August 1896 before the Presidency 
Magistrate of the Northern Division of the Town of Calcutta against the 
petitioner for cheating under section 417 of the Penal Code. 

The case was transferred for trial to an Honorary Magistrate, Mr. Farr. 
On 19th December 1H96 the case was taken up after several postponements. 
On the complainant, who was present in Court, staling that his attorney was 
not present and applying for a postponement, the Magistrate adjourned the 
case for half an hour to enable the complainant to bring his attorney or instruct 
somebody else. On the case being again called on, an attorney appeared for the 


* Criminal Revision No. 96 of 1897 made against the order passed by Nawab Syud 
Ameer Hossein, Presidency Magistrate of Calcutta, Northern Division, dated the 5th day of 
January 1897. 

1" [Sec. 423 :—The Appellate Court shall then send for the record of the case, if such record 
. . .. . is net already in Court. After perusing such record, and liear- 

ot ppe . c. the appellant or his pleader, if he appears, and the Public 
Prosecutor, if he appears, and, in ease of an appeal under 


Powers of Appellate 
Court in disposing of 


appeal. 


if it 


section 417, the accused, if he appears, the Court may, 
considers there is no sufficient ground for interfering, dismiss the appeal, or may— 

[а) in an appeal from an ordor of acquittal, reverse such order and direct that further 
inquiry be made, or that the accused be retried or committed for trial, as the case may be, 
or find him guilty and pass sentence on him according to law; 

(б) in an appeal from a conviction, (1) reverse the finding and sentence, and acquit or 
diooharge the accused, or ordor him to be re-tried by a Court of competent jurisdiction sub¬ 
ordinate to such Appellate Court, or committed for trial, or (2) alter the finding, maintaining 
the sentence, or, with or without altering the finding, reduce the sentence, or (3) with or 
without such reduction, and with or without altering the finding, alter the nature of the 
sentenoe, but not so as to enhance the same ; 


(c) in an appeal from any other order, alter or reverse such order: 

(d) Nothing herein contained shall authorize the Court to alter or reverse the verdict 
of a jury , unless it is of opinion that such verdict is erroneous owing to a mis-direction by 
the Judge, or to a misunderstanding on the part of the jury of the law as laid down by him.) 
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and applied for the transfer of the case to the 
ISforthem Division on the ground that the complainant had been informedtte^ ^ 
' the aooused was a client of, and personally known to, the Honorary 


[829] On the Magistrate declining to accede to this request, tlie attorney 
applied for a postponement upon the ground that the attorney who had been 
instructed in the case could not attend, and that the complainant’s witnesses had 
left the Court. This application was opposed by the Counsel for the accused, 
and the Magistrate ordered the case to be proceeded with. The attorney 
appearing for the complainant stated that he was not acquainted with the facts 
of the ease, and no evidence being offered for the prosecution, the summons 
was dismissed and the accused discharged. Subsequently, on 5th January 
1897, the complainant, through another attorney, verbally applied to the Magis¬ 
trate of the Northern Division on the same facto and materials that were 
before Mr. Farr, the Honorary Magistrate, for ihe issue of a fresh summons 
in the same case, putting in a ebargo under section 420 of the Penal Code in 
place of section 417. This application was granted. The accused appeared 
and contended that the Magistrate had no authority in law to issue fresh 
process in the case, he having been once discharged by another competent 
Magistrate. The Magistrate, being of a contrary opinion, on 19th January 
allowed the matter to stand over to onable the accused to move the High Court 
against this order. A rule was thereupon issuod by the High Court upon the 
complainant to show cause wb> the order of the Magistrate granting process 
against him should not ho set aside, on the ground that he had no jurisdiction 
to make the order. 


Mr. P. L. Hoy for the complainant, Dwarka Dass Agurwallah.— The com¬ 
plaint in this case is that tho petitioner under a misrepresentation that he was 
of age induced ua to lend him money. He knew he was not, because only a 
few months before he had had a guardian appointed for him. On 29th August 
the attorney for the complainant laid a complaint before the Presidency Magis¬ 
trate of the Nortl torn Division, stating the facts of the case. After several 
adjournments the case was transferred to tho Honorary Magistrate Mr. Farr, 
who discharged the summons. The complainant then asked the Presidency 
Magistrate to issue a fresh summons, which, it is submitted, he had power to 
do. The subsequent proceedings in this case came before the same Magistrate, 
and on a petition for a transfer the Presidency Magistrate[830]recorded an order 
that, if Mr. Farr did not object, the case should he retiansferredto him. We 
thus hav» the order of the Honorary Magistrate dismissing the summons and the 
order of the Presidency Magistrate granting a fresh summons. It is submitted 
that the Presidency Magistrate had power to revive the case. Opoorba Kumar 
Sett v. Probod Kumary Dassi (1 Cal., W. N., 49). 

Mr. Hyde (Mr. Watkins with him) for the petitioner.—The Magistrate had 
no power to revive the summons. The case has been disposed of by a com¬ 
petent Magistrate, and there is, therefore no power left for another magistrate 
to issue a fresh summons. The case of Opoorba Kumar Sett v. Probod Kumary 
Dassi is no authority. Under section 435 of the Criminal Procedure Code this 
Court has power to call for the proceedings of any Court. Queen-Empress v, 
DonneHy (I. L. R., 2 Cal., 405). That case was under the Code of 1892, but 
the revision powers are the same. Nilratan Sen v. Jogesh Chundra Bhiitta- 
charjee (I. L, R. t 23 Cal., 983). There is no allegation of any fresh materials. 
What the Magistrate did was merely to issue a fresh summons on the, same 
sfflaaterials, but under a different section. He bad no jurisdiction to dp so,. 
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tiwL judgment of the 'High Court (Chose and Gordon, JJ.) was as 
’ follows:—> 

The facts, out of which the questions before us have arisen, are shortly 
these: — * 

A complaint was instituted before the Presidency Magistrate of the 
Northern Division of the Town of Calcutta against the petitioner for cheating 
under section 417 of the Penal Code. The case was transferred for trial to an 
Honorary Presidency Magistrate, Mr. Farr. After several postponements, the 
case was taken up on the 19th December last.. The complainant, who was then 
present in Court, stated that his attorney was not there, and that ho was not 
in a position to proceed with the case, and applied for a postponement. The 
Magistrate adjourned the case for half an hour to enable the complainant 
to bring his attorney or instruct somebody else. When the case was after¬ 
wards called on, an attorney appeared for the complainant, and applied for the 
transfer of the case to the Northern [Mil Division Magistrate on the 
ground that the complainant had been informed that the accused was a client 
of, and personally known to, the Magistrate (Mr. Farr). The Magistrate, for 
reasons given by him, declined to accede to this request. Thereupon, the 
attorney again applied for postponement of the case upon the ground that the 
attorney, who had been duly instructed in the case, could not attend, and 
•that the complainant’s witnesses had left Court upon an assurance given by a 
person, who was managing the case of the accused, that ho would agree to 
the case standing over. This application was opposed by the Counsel for the 
accused, who represented (and the representation was found to be true) that 
there were at least two witnesses for the prosecution present in Court. The 
Magistrate then ordered the case to be proceeded with. The attorney of the 
complainant stated that he was not acquainted with the facts of the case, and, 
no evidence being offered for the prosecution, the Magistrate dismissed the 
summons and discharged the accused. 

Subsequently, on the 5th January last, the complainant, through 
another attorney verbally applied to the Magistrate of the Northern Division, 
apparently upon the same facts and materials that were before Mr. Farr, for 
the issue of a fresh summons in the same case, putting in simply what is des¬ 
cribed as a “ charge ” under section 420 in place of section 417 of tho Penal 
Code. The Magistrate granted this application. Upon a summons being 
then served on the accused, he appeared and contended that the Magistrate 
had no authority in law to issue fresh process in the case, he having been once 
discharged by another competent Magistrate. The Magistrate, however, on 
tbe 19th January last, was of a contrary opinion, but ho allowed the matter 
to stand over for a time to enable the accused to move this Court against his 
order. The accused accordingly applied to us and obtained a rule upon the 
complainant to shew cause why the said order of the Magistrate granting 
process against him should not be set aside, upon the ground that he had no 
jurisdiction to do so. 

The order of discharge made by Mr. Farr does not, certainly, operate as 
an acquittal, the case being a warrant case. And it may well be gathered 
from tbe terms of section 403 of the Code of Criminal Procedure that it is no 
bar to the retrial of any person [832] so discharged. But then the question 
is whether tbe stipendiary Magistrate of the Northern Division had the autho¬ 
rity to sit, as it were, on appeal from the order of the Honorary Magistrate, 
and direct the issue of a process, notwithstanding that upon consideration of 
the same materials Mr. Farr, a Magistrate of co-ordinate jurisdiction, held that 
the summons should be dismissed and the accused discharged. 


12 (tyL.—46 
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cannot diso'over anything in the Code giving a stipendiary ?pwidenejf 
' Magistrate or any other magistrate of co-ordinate jurisdiction such an autho¬ 
rity. Under section 439 (read with section 423), and possibly aJsp under the 
charter of this Court, it is open to this Court to set aside the order of Mr. harr 
and direct a retrial or further inquiry. And that apparently*is the only mode 
indicated in the Code by which in a case like this an order of discharge may 
be interfered with. 


A somewhat similar question arose in a case of dismissal of a complaint 
under section 203 before another Divisional Bench of this Court in the case of 
Nilratan Sen v. Jogesh Chundra Bhuttocharjee (I. L. R., 23 Cal., 983); and it 
was held, among other matters, that the practice of the Courts has always 
been to debar such fresh proceedings, and Banerjee, J., observed that it would 
be anomalous if, notwithstanding the dismissal of a complaint, and the 
discharge of an accused person, after an elaborate inquiry, by one magistrate, 
another magistrate may, merely upon a fresh complaint being filed, take 
proceedings against the accused again for the same offence, and on the same 
evidence, though he has no authority as a Court of Appeal or Revision to 
examine the correctness of the previous order made in the case.” These 
remarks well fit in here, though the present case is a warrant case, in which 
the accused was discharged under section 253. 

The view that we have just expressed may at first sight seem somewhat 
opposed to that adopted by the Madras High Court in the case of Virankutti 
v. Ghiyamu ([. L. R., 7 Mad., 557); but upon examination of the facts of 
that case, and the true ground upon which the judgment proceeded, it will be 
found that our view does not at all clash with the decision in that case. 


[533] As to the case of Opoorba Kumar Sett v. Probod Koomary Dass 
(1 Cal. W. N., 49), to which our attention has been drawn, it w'ill be observed 
that the application to revive the proceedings was presented to, and the order 
for issue of fresh process made by, the same Magistrate who had discharged 
the accused. 

We are not called upon here to determine whether the order of discharge 
made by Mr. Farr was a projjer one. All that we are at present concerned 
with is, whether the Magistrate of the Northern Division was competent to 
order the revival of proceedings and issue a fresh process against the accused 
after the order of discharge by anothei magistrate of co-ordinate jurisdiction in £ 
precisely the same case, as we understand this to be. We are of opinion that V 
he was not so competent. 

Upon this ground we set aside the order complained against and direct 
that the lule be made absolute. 

C. E. (’. Rule made absolute. 


NOTES. 

£ See the Notes to 24 Cal., 286 supra. J 
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ORIGINAL CIVIL. 


77w 18 th February, 1807. 

Present: 

Mr. Justice Sale. 

Baboo Lall and othors 
versus 

Joy Ball and others. 1 ' 

Huntil—Money advanced on fraudulent misrepresentation — 

Suit before due date of hundi. 

The defendants obtained advances of money on hundis by making untrue representations, 
knowing them to be untrue, and knowing that without them they could not have got the 
money. Held that the plaintiSs wero entitled to rescind the contract and claim immediate 
repayment before the due date ol the hundis. 

Thero is no reason why the principle that fraud vitiates all agreements should not be 
applied to debts evidenced by hundis, promissory notes, or other negotiable instruments, if 
the facts show that the loans wore contracted on the faith of fraudulent misrepresentations 
made by a debtor to a creditor 

The facts of the case appear sufficiently from the judgtnont. 

Mr. U-arth and Mr. Chaudliuri appeared for the Plaintiffs. 

Mr. .-I vetooin appeared for the Defendants. 

Sale, J.— This is a suit by the plaintiffs who carry cm business under 
the name of Sankor Lall Augunvallah to recover Es. 5,000 [534] with iutorest 
alleged to have been advanced as a loan to the defendants in their firm of 
Asaram Joy Lall. Iu respeot of this loan two hundis were drawn and accepted 
by the defendant Joy Lall in the name of his firm Asaram Joy Lall and deli¬ 
vered to the plaintiffs; the hundis, the dates of which are, respectively, 6th 
and 10th November 1896, were payable after 61 days from their respective 
dates. The defendants’ business was closed on the 17th November and the 
plaintiffs, alleging that the loans had been obtained by fraudulent misrepre¬ 
sentations, instituted this suit before the duo date of the hundis, the plaint 
being filed on the 27th November 1896. 

In the plaint the circumstances are sot out under which the advance of 
the money was made to the defendants; and after stating that in respect of 
these advances the hundis were drawn and accepted by Joy Lall in favour of 
the plaintiffs, the plaintiffs in the 5th paragraph allege as follows: — 

“ That under the circumstances the plaintiffs charge the defendants with 
having fraudulently obtained the said sums from the plaintiffs, intending at the 
time they received the said sums not to repay the same, and the plaintiffs are 
advised and submit that the said sum so advanced is at onqe realisable.” 

It cannot, I think, be doubted that if the evidence is sufficient to show 
that the monies in respect of which the hundis wero given were obtained by 
the defendants on representations made by them which were false in fact, but 
on the faith of which the plaintiffs were induced to advance the monies, it 
would follow that the plaintiffs would he entitled to r es cind the c ontracts 

* Original Civil Suit No. 829 of 1896. 
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'uobodiad in the two hu*du end to claim immediate npm'Omt ot the mmeit, 

°* » whether the et.donee .. »nfto.ent to CM. 

oHraudalent misreproeentation as would entitle the 

atrangemenl under »hmh the hmdn wete exemrted^and to sue to reoover the 
amount of the advances befoie the due dates of the nunats 

It has been said that fiaud vitiates all agreements, and I see no reason 
why the same pnnciple should not be ippliel to debts evidenced by hundta, 

pio*ni%6oi\ notes oi other negotiable mstiu [835 Jrnents, if the facts show that 

the loans weie oontiacted on the fotii of fi uidulont misrepresentations made 
by the debtoi to a oreditoi 

Thoevidence of Pieolall, who is tho mu a 0 ing gomasta of the plaintiffs in 
Calcutta, shows th s Them had been pnvlous dealings between the plaintiffs 
him and is a mi Jov Lai 1 in lespoct of which Pioilxll cane to be acquainted 
with Joy Lull and Jvahpiosad In Novoinbei 1896 that is Rutlck, Sudl 1953, 
the defendants firm of 4*. u mi Jov L ill weie indebted to tho plaintiffs, and 
boing so indebted Pieolall was requested by both Joy Lall and Kaliprosad to 
m ike fuithei idvmoes to thorn in then ban of \sai am Joy Lall This, accord¬ 
ing to the evidence ol Pieolall, he was indisposed to do, and said to them that 
they weie a heady indebted and iiad not observed piomptitudo in repayment 
of previous loans. 

Tho defendants, howevoi pressed Pieolall and lepiesonted to him that 
the husiiK ss clined on in ( ilcutti as also tho business carried on m 4gra 
undei the name ot isaiam Kdipiosad weie both progressing favourably, and 
assumi him tbit tho money would in due couise be faithfully paid Pieolall 
■* xys tli it retying on thin s f item on fc is to the sitisfactoiy stato of the defen- 
dmfs businesses, he w is induced to nuke the tuithei advances which aie th© 
subject m ittei of this suit 


Cjmmont has been mule on the i in umstxnco that the lopLOseutation, 
so ill is tin r mdition of tin detendmts business \y as concerned, was not put 
foiwud by the witness Piiolill until lire xttention was called to it by a 
quostion b mu d sp *c l illy toi that pui pose, and of course that is a cucumstance 
which would h i\e to be tiken into aix iunt, mil would, as a matter of fact, 
h xvo c nrei lei iblo weight if there was any loliahlo evidence to contradict it 
It is me ssuy to sro wuo it is that has been called to comi ubet Pieolall 
The oily witness called foi this puipjsi is the defendant Kaliprosad, and what 
is Ins tMfionic 1 lie says in the hist case thit he novel iccompanied his 
fithei wh n those loirs weie obtained tint be had nothing to do with the 
him of uni Io\ Lill that his father neve, spoke to him about the business 
at all and that he knew nothing of its prospects oi condition, and that the 
only putrifcis in the him weie hts fithei and unde, Ilidaram 

[5363 Nutlui Jo\ Lill iiui Hidxiam h tvo been called, md they ale the 
oulv ji isons, recording to Kxlipiosad’s account, who could have told us of the 
hnanuil state of the him at that time So far as the issue as to paitnersbip 
is cone Lined it was agreed between the paitits that the evidence given m the 
c isc of V//bnnui i < Joy Lall should be taken as ev idence in this case, and theio 
is no doubt th it tho alleged partneislnp is a lelevant fact in this case, because 
it it is flu 1 1 t that Kabpiosad was a pailnoi with his father Joy Lall then it 
holds s'tong coi toboi atiou of Pi col ill s evidence and Rilipiosad s evidence, 
tu tl »>t lie v bind, imret bo t xlso in many respects T have already come to the 
conclusion tli it Raliprosit and Toy Lall weie | artneis in this firm, and lhave 
no befall it on in accepting tho evidence oi Preolall, in preference to that of 
. k-ahpi "isad, and m finding that it is true th xt the defendant Kaliprosad did as 
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amatter of fact ob ths oooaaions of the advances made by Preolall accompany 
his father, and that he did, as Preolall says, join with his father in represent* 
ing that the firm of Asaram Joy Lall was in a satisfactory condition. Preolall 
says that but for those representations he would never have made these 
advances, and I see no reason to doubt that. 

The only conclusion I can draw from Joy Lall's absence from the witness- 
box is that he must have known that at the time he and Kaliprosad made 
those representations to Preolall their business was in an unsatisfactory con¬ 
dition, and that his object in keeping out oi the box was to conceal that fact. 

If then the defendant did, as I hold they did, obtain these advances on 
untrue representations knowing them to he untrue, and knowing that without 
them they could not have got the money, 1 think the plaintiffs were entitled, 
on stoppage of the defendants’ business, at once to rescind the oontiacfcs evi¬ 
denced by the hundis and to sue for the amounts advanced to the defendants 
In the result there must bo a decree agawist both the defendants foi the 
full amount claimed with costs on scale 2 

Attorney for the Plaintiffs Babu li C. Hose. 

Attorney for the Defendants. Babu <$L K Deb. 

S. C. B. 


[537] APPEbiL \TE CIVIL 

The bth Mauh, 1H9? 

Present 

Mr Jusuu Hill \ni> Mr Justice Rami-ini 

Pasupati Mohapatia.Principal Defendant No. 1 

irr&us 

Narayani Das&i (Plaintiff) and others . ./ io fonim Defendants 

Bengal Tenancy .lit ( V1J1 oj 1 SftJ), 6 eitions Uil, 111- Payment l y peiswt 
into cited to pi event sale - Moi Igw/e -Incuinbiame. 

A mortgage created b\ the operation of sectitn 171 of the Bengal Tenancy Act (VIII of 
18Q5) is not an incumbrance within the meining of section 161 of that Act, and ib not 
liable to be annulled as such at the instance o£ a puicha>er of a holding at a sale in execu¬ 
tion of a decree for arrears of rent 

THE facts of tho case sufficiently appear from the judgment of the High Court. 
Babu Bepm Behan Ghot>e tor the Appellant _ _ 

• Appeal from Appellate Dcciet No 886 of 1895, against the decree of Babu Rajendra 
Kumar Bose, Subordinate Judge ot Midnapui, dated the 16th of February 1896, reversing 
the d*Q T *« of Babu Kanti Chandra Bhadun, Munsif of Garbetta, dated the 11th of Septem¬ 
ber 1894. 
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Baba Tara Kishore Chowdkty and Babu Btdhu Bhusait Oangnk for the 

K68P The1udgmentof theHjgb Oouit (Hill and Raraplni, JJ ) was as follows :~ 
Tho question raised by this appeal is whethci a mottgage created by the 
opeiation of section 171 of the Bengal Tomnc\ let is an incumbrance within 
the meaning of chaptoi XIV of that \ct, indassuch liable to be avoided by the 
purchaser of a holding at a sale m execution of a deciee for arrears of rent 
The facts found by tho Lowei \ppellate Couit we is follows Subordinate 
to a ceitam putm tenuie thoie worn two holdings, one of which was in th@ 
occupation of apeison nimed Sumitii and tho othet in that of Sundan and 


Nityamoyi , , , , . 

On the 11th Pous 12% tho huslnud if Mitimgmi tho second defendant 
in the pinsenf suit jnm based hot 1 1 tin. so lioldm (s fiom tin tenants 

Ifteiwad* m flu jeu 1H91 tho puhv tai s mstiretoJ two suits £538] foi 
ariears of tenl *bi tho yous 12% to 129s on’ igunst Sumif i i uid tho other 
against Sundm and Xityamovi Mitimgmi mfeivoned in both suits as 
puichasot, and ultunitelv a compi >miso was imvod at betwoen hoi, the 
putnidai s, tud the sons of Bund in ind Nit\imoyi undor which Matungim 
confessed judgment fi Gin tonb cl mml m I In suits ml it was agreed that 
the sons of Sundan ind Nity irooyi bliould hold both the holdings as unyats 
undo hei 

On fhe 2nd Vssin 1299 Matungim unfed i dm tankman lease of 
Sumitias holding to Pisupiti tho hist defondant m tho piesont suit and 
shoitlv iftenvuds ponding pio eohngs in execution tikeu In tho putnidaii in 
the suits iliculj mentioned sho sold hoi mohman mow aw mteiest to the 
third defend mt in tho piosont suit Si nn ml i Lai Beta ho undoi taking to satisfy 
the deoiets out of the purchase inono\ This, howevet w is not done, and 
Pasupiti tut n, m oidoi tosi\o tho holdings lioin sile pud tho amount of both 
the dot iets into Couit In the you 1H92 tl o lont of the holdings bomg again 
in uiou the putnidai & Inought i suit i mist Siiruinta Lai Beta for its 
rooovon Tho\ obtuned i deciet in execution oi which the holdings woro 
bioughtto salo vml puicliised bv Kisin ith tho fouith defondant m tho piosont 
suit In 1891 Piiupibi suol Matungim foi recovery ol tho money pud by linn 
into Couit as meutionod above Ho oh* unid i dceieo against hei foi the 
amount tl umed togotlici with a doehi ition that by. vutuo of section 171 of 
tho JBengil Tonincv \<t lie was entitled is moifc^agoe to hung Ihe holdings to 
gale This ho pioceeded to do whoieupon Kisinath put m a claim to the 
ptopeifv, but lining filled in tint, ho pioouiul the issue of notices undei 
section 167 of tho Penai cy \ct, ml then sold Ins lnteiost m the holdings to 
theplamtid f1 ndei these cn cumsi inoes the present suit has been brought for 
avoid mee of Pasupati s moi bgage and the dm mokuiai i lease The Courtol First 
Instance dismissal tho suit, hit its decteo wis teieised in appeal by the 
Buboidinite Judge who held both tho moitgige and dm miKutan to be 
voidable at the ins* mce ol the pi until! ib tho siuiessoi in mteiest of Kasmath 
the putohasei of bumanta s mokuian 

In appeil betoie u<- it was argued that m so tai at least as the mortgage is 
concerned the decision of the &u bold in ate Judge [539] is wrong, inasmuch 
as a uioitgigc cioated h\ the opeiation of section 171 of the Tenancy 
Act < mnot ie legit led as in incumhianco in tho senso in which the 
tei n is v-.ed in chaptei XIV of the Vet We think thit this con¬ 
tention is i oi root The term “ mcumbiance is defined for the purposes of 
clnp+oi \ 1V b\ section 161 c f the Aet, and means, according to that section, 
m\ lun srb tenancy easemen^ or othei right or interest cieated by the 
tpnant < n his tenure or holding oi m limitation of his own interest therein and 
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not being a protected interest ” In ordex to satisfy this definition, it is clear 
that, whatever the nature of the particulai incumbrance may be, it must be the 
oxeation of the tenant, but in the case now before us the mortgage interest 
claimed by Pasupati was not cieated by the tenant, but axose independently 
of hun by the opeiation of section 171 of the Act We flunk theiefore, that 
it is not an mcumbiance within the meaning of Chaptei XIV, and consequent 
ly that it is not an mcumbiance which may be annulled it the instance of a 
purchase! under the provisions of that thantei 

We think, howevor -and in this we agree with the Suboidmate Judge— 
that the effect of the payment m ido by Pisupiti must h< limited to the holding 
of Sumitia to which his dui mokuuu/ intoiest w is suhoidm ite T ie sale of 
the holding of Sundm and Nity nnoyi would not have itfoctcd lus position 

Tho ippe il will accoidingh bedtctcoJ in put md tin (le toe of the Lowei 
Appellatef ouit be modihaa to this t xtcnf th it tho suit in si fit ts it seeks the 
avoidance of the mmtgigc held by Pisupiti ovu tho holding of Sunufi* will 
be dismissed In ofchei respects tho douce >vill sfmd We mike no oidei as 
to costs 

H W Deuic lain I 


[540] 1 lu I Hu Januai y 1 S l )7 

Pm si ni 

Mu Jusiici livNMviii \m> Mu Tnsii'b Ramiim 

Mohuni Clnndi i Roy Chowdlny ind inothoi Pluntiff 

JCJSMS 

Uul Chmdia Clnvki i\ uti ( bowdlny and clluis Dcfendnts 

Misjomdei of Causesof Aitun Jundtrif snnal plamtifh m rt spat of si paiate 
causes of lotion—Lontnlnition t ml Piondii t Lode { ht A II of 188^) 
siction r >78—luegulantif allotting mints 
The plaintiffs who wore husbiud md wife br ught i suit luttnwt i eiitun sum of 
money paitof which was alleged to hue be npndbv pi nnliff Ne 1 who w is i i sharer 
with the defendants in two putnis tisive thi put its fr nn 1 tugs Id fn in irs if rent md 
the remainder by pluntiff No 2 who illc ged th it he hid i ulnrdmite mi as talul under 
the two putms grin ted to her hi pluntiff V 1 md thit th sil would hiu resulted in the 
cancellation of her mil as t ilul In s cond ipp il it wis t mt ndtd b> the respondents m 
suppoit of the deoiee m ido h> tlu Court below di lmssmg the el um of pi untifT No 2 that 
the claim was liable to dismissal bv reiscu f its involving tlu misjoinder of plaintiffs with 
different causes of action This obj i turn h id bet n r us 1 in the written stitemcnt and the 
Court was asked to raise m issue o i the point In answer to this contention it was urged 
by the appellants that as the respondents went to trial upon the merits it was not open to 

•Appeal from Original Decree No 148 cf 1894 against the dicieo of Babu Badha 
Gobind ben Subordinate Judge oi Mjmensmgh d ited the 7th of Alarch 1894 
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them to urge any objection like this to the frame of the suit on socot --; appeal. £Md, that 
the suit was bad for misjoinder of plaintiffs as the suit of plaintiff No, S ought properly to 
hare been brought against all the holders of the putnis, including plaintiff No. 1, and not 
morel} against the defendants in the suit. 

Held, further, that it was open to the respondents to raise tho objection as tomiijoinfe 
in second appeal. 

Tarinee Chum Ghose v. Hnnsman Jhn (SOW. R.. 2101 distinguished. Smurthmite V, 
Tlannay fL . R. (1894) A. C., 494J referred to. 

Tho facts of this case are sufficiently stated in the judgment. 

Dr. Rash Behan Ghote, Babu Dwarka Nath Chakravaiti, Baba Gobind 
Chunder Das and Baku Ghunder Rant Ghose for the Apjiellants. 

Babu Srinath Das, Bahu Mohmi Mohan Roy, Babu Baikant Nath Das, and 
Babu Gnsh Chandra Chowdhry, for tho respondents. 

[8*1] The judgment of the Court (Banerjee and Rampini, JJ.) was 

as follows:— 

This appeal arises out of a suit brought by the two plaintiffs (appellants) 
who are husband and wife, to recover a certain sum of money, part of which 
is said to have beeu paid by plaintiff No. 1, who is a oo-sharer with the 
defendants in two putnis, to save the putnis from being sold for arrears of rent, 
and the remainder is alleged to have been paid by plaintiff No. 2, who sayB 
that she has a subordinate miras taluk under the two putnis, granted to her by 
plaintiff No 1, and that she paid the sums to prevent the sale of the putnis 
for arrears of rent, as the sale of the putnis for arrears of rent would have 
resulted in the cancellation of her miras taluk. 

The defence, so far as it is necessary to consider it for the purposes of this 
appeal, was to this offect, that the frame of the suit is bad for misjoinder of 
the two plaintiffs, whose causes of action were different; that the miras taluk 
claimed by plaintiff No. 2 had no real existence; that it was created by the 
plaintiff No. 1 only with a view to prevent the decree in a partition suit that 
was thou pending from being operativo in transferring the possession of certain 
momahs included in the putm from plaintiff No. 1; that plaintiff No. 2 had 
not paid any money to save the putnis from sale ; and that tho amounts claimed 
against certain of the defendants, viz., defendants 1 to 4, were larger than 
what they were liable for. 

Tho parties went to trial on seveial issues of which it is important to 
notice the first, second, and fifth, which run as follows : — 

(1) Is the plaintiff No. 2 entitled to any of the properties in dispute, and 
can she maintain this suit.” 

(2) “ Is the suit multifarious, and, as such, liable to dismissal." 

(0) “ Are the plaintiffs entitled to recover contribution. If so, from which 
of the defendants, and to what extent.” * * * 

The learned Subordinate Judge decided the first issue against plaintiff No. 2. 
holding that the miras taluk set up bv her had no real existence, and that it 
had been created merely to prevent the decree in the partition suit that was 
then pending from being [542] operative against her husband; and he 
accordingly held that the plaintiff No. 2 had no cause of action. 

U pon tho second issue he observed that the finding of fact arrived at in the 
adjudi'- ition of the first issue rendered it unnecessary to pronounce any opinion 
ah to the second issue, and that it would have simplified matters if plaintiff No, l 
bad not brought this suit jointly with his wife, who, according to his own 
showing, was a subordinate tenure-holder and not a co-sharer of the putni 
taiuks. Ou the fifth issue, lie apportioned the liability of the several defendant* 
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bo far as the claim of the first plaintiff was concerned in a certain way. And 
he then made a decree in favour of the plaintiff No. 1 alone in respect of the 
greater portion of the amount whioh he is said to have paid. 

Against this decree tiie present appeal lias been nreferred by plaintiffs 1 
and 2 jointly. There are also objections under section 561 of the Code of 
Civil Procedure on behalf of defendants 1 to 4. 

Wo shall consider Ihe appeal of the plaintiffs first, and then the objections 
of the respondents 1 to 4. 

In their appeal the plaintiffs urge that the Com t below was wiong in 
dismissing the claim of the plaiutiff No. 2 on the ground tlmt the uuras ta/u/c 
set up by her is unreal and invalid ; and that the evidence upon the question is 
altogether one-sided, and goes to show that, at any rate, at the date when the 
payments alleged in the plaint were made, plaintiff No. 2 had a subsisting right 
in th emiras taluk in question.’ It is fuithor contended that upon the finding 
arrived at by the Court below, that the payment said to have been made by 
the plaintiff No. 2 had in fact been really made by plaintiff No. 1, it ought to 
have given plaintiffs a joint decree for the full amount they had asked for. 
And, lastly, it is contended that the Court below ought to have givon effect to 
the petition of the plaintiff No. 1, dated 18th Mav 1893, by which bo asked 
the Court to strike out the name of plaintiff No. 2 and to substitute his name 
in her place on the ground that lie had obtained a transfer by gift, of the amount 
claimod in this suit by the plaintiff No. 2. On the other hand, it is contended 
by the respondents in support of the decree made by the Court below dismiss¬ 
ing the claim of the plaintiff No. 2 that that claim was liable to dismissal 
by reason of its involving the misjoinder of plaintiff's with different causes 
of action. 

[543] Id answer to this contention ot the respondents it is urged on 
behalf of the appellants that, as tho respondents went to trial upon the merits, 
it is no longer open to them to urge any objection like this to the frame of 
the suit. 

We are of opinion that, apart from the merits of tho case, the frame of 
tho suit was cleaily had, there being a misjoinder of two plaintiffs with two 
distinct causes of action. Tho plaintiff No. 1 says that ho paid certain sums 
of money to save the two putnis in which ho had a certain share from being 
sold for arrears of rent, and his suit was, no doubt, right! / brought against 
his co-sharers in the pitting. 

The caso of plaintiff No. 2, as stated in tho plaint, is that she owns a 
subordinate tonuve under the two putnis . that she paid certain sums on certain 
dates to save tho putnis from sale, as the subordinate tenure whioh aho held 
Stood in danger of being cancelled if tho putnis were sold for arrears of rent. 
Her suit, therefore, ought pi oporlv to have been brought against all the holders 
of the putnis including plaintiff No. I, and not merely against the defendants 
in the suit. The two claims were as incapable of being joined together as any 
two claims by two different persons well ean be. 

It was argued that plaintiff No. 1 was not a necessary party to any suit 
that plaintiff No. 2 might bring if she were to bring a separate suit, as nothing 
was due from plaintiff No. 1. Whether that was so or not we do not know. 
The fact is not admitted bv the defendants, and no finding has been arrived at 
on the point by the Court below. It was further argued that it might have 
been in anticipation of the objection of benami that was urged by the 
defendants that the two plaintiffs joined in one suit, hut there is not the 
fainteBt trace of there "being any such reason to be discovered in the plaint. 
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The ease, therefore, does not come within the scope of section 26 of the 
Code of Civil Procedure, which is the only section authorizing different plain* 
tiffs to join in one suit. And the only other express provision that we find 
relating to different plaintiffs is that in the second paragraph of seotioti 31 
which distinctly provides that nothing in that section shall be deemed to 
enable plaintiffs to join in respect of distinct causes of action. 

[644] No r can section 578 of the Code be invoked in aid of the appellants. 
Here no decree lias been made in their favour such as might be held to be pro¬ 
tected from interference by the Appellate Court by section 578, even if it were 
granted that an objection, like the one that the defendants raised, involves 
only a question of irregularity—a point which is by no means free from doubt, 
having regard to the observations of the Lord Chancellor and the Lord Chief 
Justice in the case of Smurthwaite v. Ilannay [L. R. (1894) A. C. t 494). It was 
urged, as we have noticed above, that the fact found by the Court below that 
the sums alleged to have been paid by plairitiff No. 2 had in fact been 
paid by plaintiff No. I, is sufficient to entitle the plaintiff No. 1 to a decree 
for the amount in dispute in this appeal. 

There are two answers to this contention. In the first place the finding 
is not very clear and definite that all the sums that have been claimed as 
having been paid by plaintiff No. 2 had been paid hy plaintiff No. 1. All that 
the lower Court says upon this point is this: ,! As to the money said to 
have been paid by Gnanoda Soundry, plaintiff's witness No. 18, Koonja 
Kishore Biswas says that he got Rs. 265 from Chandra Kishore Chowdhry, 
naib of Mohiin Chandra Roy, that it was debited in the jama-kharach account 
of Mohim Baboo, and that it was only deposited in the name of Gnanoda. 
In fact Mohim Chandra Roy is all in all, and the name of his wife is only 
used as a cloak to disguise his pretension to the villages of which he wants to 
retain possession in some shape or other.” 

This is very different from a definite finding that all the sums in question 
were paid by plaintiff No. 1. But even if there were such a finding, it would 
be a finding contrary to tho allegations of the parties. It is not alleged by 
the defendants that all the sums said to have been paid by plaintiff No. 2 had 
been paid by plaintiff No. 1, and it is the very reverse of the allegations of the 
plaintiffs, not only in their plaint, but also in tho arguments before us. That 
being so, we cannot give any effect to this contention. Nor can we give any 
effect to the petition of the 18th May 1893, referred to in the course of the 
argument. The plaintiff No. 1, after the institution of the suit, and after the 
suit had made some progress, put in that petition stating that he had acquired 
by gift from plaintiff No. 2 her rights to these sums. 

[849] This cannot remove the defect of form in the suit as originally 
brought, which we have already noticed. The substitution of one plaintiff for. 
another can ordinarily be allowed only in a suit brought in proper form!. 
Certain cases were relied upon as showing that where a party, notwithstanding 
that there may be objections to the form of the 9uit, allows the suit to proceed 
to trial on its merits, it is no longer open to him to ask a Court of appeal to 
dismiss the suit, or any part of it, on the ground of any defect of form. Of 
these cases the most important one is Tarinee Chum Ghose v. Hunsman Jha 
(20 W. R., 240). The facts of that case, however, are quite distinguishable from 
those of ibe present. There, not only was the objection in point of form not 
pressed, hut the Court was never asked to frame any issue on the point. Here, 
on t ie contrary, we find that the objection as to misjoinder was raised in the 
written itatement. The Court was asked to frame an issue on the point; and, 
tnen at a still later stage, when the plaintiff No. 1 asked the Court th substitute 
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his name in the place of plaintiff No. 2, the defendants opposed that applica¬ 
tion on the ground that they had raised an objection at the first hearing to the 
frame of the suit, and that that objection should be disposed of in their favour. 

We are of opinion, therefore, that the plaintiffs are not entitled to ask us 
to give them a decree in respect of that portion of the claim which has been 
dismissed. Here the question arises as to the form of the order that should have 
been made in the Court below, and as to the form which the order we make in 
respect of the claim of plaintiff No. 2 ought to take. No doubt, if the claim 
of plaintiff No. 2 is disallowed as having been improperly joined in this suit, 
so much of the judgment of the Court below as determines the question 
whether the plaintiff No. 2 has any real miras right, must be struck out, and 
the dismissal of the claim of the plaintiff No. 2 must be made to rest purely ou 
the ground that it has been improperly joined in the presont suit. We do not 
think that our making an order to that effect now can prejudicially affect cither 
plaintiff No. 1 or plaintiff No. 2, or any of the defendants in this case. As 
plaintiff No. 1 has obtained a decree in regard to that part of the claim which 
relates to monies paid by [546] him, and as the defendants did not take 
exception to that decree on the ground of the frame of the suit being bad, we 
may take it that, if tho plaintiffs had in the Court below boon asked to elect, 
the election would have been made in a way such as would have enabled the 
Court to make the decree that it has made. At any rate nothing to the con¬ 
trary has been urged before us. And then as regards plaintiff' No. 2, it is true 
that if she had been put to her election she might have boen in a position to 
bring a fresh suit earlier; but late as she now is, wo may observe that her 
claim is not likely to he barred by any law of limitation. Therefore there is 
no prejudice to any of the parties resulting from tho order that we now make ; 
and that order is that tho claim of plaintiff’ No. 2 ho disallowed on tho 
ground of its having been improperly joinod with that of plaintiff' No. 1. 

[Their Lordships also held that the cross-appeal ought to he dismissed hut 
on grounds not material to this report.] 

The result is that the appeal and tho cross-appeal both fail, and tho decree 
of the Court below will be affirmed, subject to tho modification indicated above 
in regard to the dismissal of tho claim of the plaintiff No. 2. 

F. K. D. Appeal dismissed. 


NOTES. 

[1. As regards the rules regulating tho joinder of parties or causes of action, sea the 
C.P.C., 1908, O. 1, rules 1 to 3, which modify the previous state of the law. 

II. Ill the C.P.C., 1908 sec. 99,' misjoinder of parties or of causes of action ’ are expressly 
mentioned as irregularities which should not ipso facto cause a decree to lx: reversed etc. 

See also (1903) 27 Mad., 80; (1904) 2 C.L.J., 602.J 
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The 2nd Apnl, 11)97. 

Present 

Mr. Justice Macpiilrson am* Mr Justice Ameer Ali. 
Plan Nath llov Plaintiff 

Vl1 SMS 

Mohtsh Ch tndia Moitia and othois Defendants 1 


Riqht of suit— Jiaud—Suit to set side e\ paite dune and sale in execution 
tlureof, on tiu wound of fuuid Jin isdu twn — Res judicata — 

Life-t of not appi ahng against an appealable oi da — 

Remand—( nil Pi on dux ( idi ( Lt A TV of IbbJ), 
sir turns l i 10 S HI, ill 

Thi piuntifT hiving ipplred un« lercssfullv imdn sutious 108 t ind ill J cf the Civil 
Procedure ( ode t set .dc m < t jm?h deem if, mist him md tin. sile, of his property m the 

cxecuticn thereof nth gruil f ti uul md wilhc ut preferring m rppe il igunbt the order 

rejecting his sud ipplie itmn undei seeiirn 108 { th( ( cdi in trlutid this suit praying for 
the stmt relief Jh bube rdirnti Juelgi disnu si 1 the suit is n?t mtintiiuibh 

[047] Held lint such i suit w is m uiitim ib] m 1 th it sitlions 1 i md 211 of the CimI 
Procedure C dn wen no bu thirl lh tut thilhis ippli ition uudu sw tion 108 was 
unsu ttssful md llul li did n t , p it igunst thi i id i ri jitting th it ippln ition did not 
dismtitli him from pr luting hi i in h bi suit cn th „r und of fi lud 

Jh 1 il tin \ih n thin i in ipp il if. mist id i sion th «fte e t of not ippotling 

is th it the dins m h 11 gn 1 f ir ivh P it is virth sifu is t iicmis my other modes of 
relit f ai ul ill th ptrs n ipp ilmg i inn u ise p iiu n thin if he hid ippoalcd 
and f ulod 

1 odul 1 In unid n \ Mil mud (tilth i t n t (I 1 R 21 C il (iOI) ippioved Ilaj 
Ktslnn Mockujtt s Mtdho S oodinn Uundc f17 \V K 11 > ) distinguished 
The facts of the cise and the uturnouts tdduted appeal butticionth from 
the judgment of the High Couit 

Mi Moodioffe and Bahu l)ua>ka \ath thin kabutty foi the Appellant 

I)» Rash bthaig (those, Balm 'saioda Lhnian \ul1et, litbu Mokund Lai 
Koondu, and Balm Uanm Chunda liana pe foi the Respondents 

The judgment of the High Count (Macpherson and Ameer Ali, JJ ) 
was as follows 

Tins suit has been dismissed without tual on the piehminar\ issue as to 
whether it w is maintainable htvmg legatd to the piovisions of sections 13 and 


* Appeil fr m Origin il Detitt Nj 3 >1 ot 1195 igunsl thi decne of Dibu Kushna 
Chandra I)is bahordin ite Juugi of Pubua md B gi i dat'd the 4th of September 1895 

, 1 ,,,,, t C &tl loq In my i ise in which i decree is ei jxute against 

dif.ndmt, 11 defend rnt he m iy ipplj to the Court by which the decree 
« parte against d< fend mt w w made for U1 ordLr £ ' ct lt lsldc _ 

md if he sitisfies the Court thit the summons w is u it duly served or that he wax 
pievi nted by im sufficient ciusf frem ipj citing when * ho suit was i ilkd on for hearing, 
the Court shaft pass an order to set aside the dicree upon such terms as to conts, payment 
into ( ouit oi otherwise as it Hunts fit and shall appoint a day for proceeding with the 
suit ] 


J [See ill — r I he dec roe holder or any poison whose immove¬ 
able piopc ity has been sold under this ch ipter may apply to the 
C ourt to s< t aside the sale on the ground of a material irregularity 
m publishing oi conducting it 
but n ih shall br ac t isidi on the ground of incgulanty unless the applicant proves 
to thf siusfiction of the Couit that he has sustamod substantial injury by reason of 
"uucl nrtgularuv ] 


Application to set aside 
sile of j md on ground of 
iruguluitv 
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244 of the Civil Prooedure Code, and the fact that the plaintiff’s applications 
for setting aside the decree and the sale under sections 108 and 311 of the Code 
wero rejected. 

The object of the suit is to set aside an e.r-parte decree for rent obtained by 
the first and seeond defendants against Ham Krishna Sarkar, seventh defen¬ 
dant, and the plaintiff, and to recover from the third, fourth and fifth defendants 
possession of a property of the plaintiff’s which was sold in execution of that 
decree and purchased by them in the name of the sixth defendant. The plaint 
sets out that the plaintiff had nothing to do with the iotc in roRpcct of 
which the rent was decreed, or with Ram Kiishna Sarka*-, that the suit 
was fraudulently brought at the instigation of the third, fourth and fifth defen¬ 
dants in order to get hold of the plaintiff's property at a low price, and that 
with a view to carryout the fraud no summons w'as served, and a false return of 
[648J service was caused to bo given ; that the defendants did not proceed 
against the tonuro for which the arrears were duo or against the property of 
Ram Krishna, but fraudulently caused a very valuable pmpeily of the plain¬ 
tiff's to be sold without service ol any ol the process reipiiml b> 1-iw and by 
getting false returns of service submitted, and themselves puiclniscd it, for a price 
much below its value. In short, the plaintiff’s case is that the suit culminat¬ 
ing m the sale was from first to last a fraud, in which the defendants, who 
purchased and got possession ol Ids property, weie concerned. 

In order to see whether the suit is maintainable, we must assume the 
facts to bo as stated , two moio facts, which are not mentioned in the plaint, 
but about which there is no dispute, must ho added • those aie that the plain¬ 
tiff applied under section KJH of the Code tugot I lie er-pinte decree sel aside, 
and also applied under section 311 to get the sale sot aside, and that both 
applications failed. 

As we understand the judgment ol the Subordinate Judge, he woidd have 
decided the preliminary issue releired to above in favoin of the plaintiff, hut 
for the ono circumstineo that the plaintiff had applud unsuccessfully to get 
the cx-patte decree set aside undei section 108 ot the Code He says that in 
applying under that section the plaint iff adopted the piupov, hut not the only, 
course open to him ; that there wm*- an appeal against the outer rejecting his 
application, of which ho did not. avail himsoll . that the effeel (>t the rejection 
order was to change the cv paite decree into a contested dcctee which the 
Court had no jurisdiction to set aside, oxceiit by \va\ of aj)|>eal , and that 
without setting aside the decree the plaintiff could not get hack the projiorty 
sold in execution of it. 

it is not and could not ho n<nv contended that a suit will not lie to set 
aside a docreo obtained hv fraud, nor is it contended that a fraudulent decree, 
which is obtained rx-pcote can only he sot aside undei the provis ons ol section 
108 of the Procedure Code. The case ut Abdul Mazitmdoi \. Mahomed (Jazi 
Chowdhry (I. L. R., d 1 Cal , GOfij is an authority that a suit w ill he to set aside an 
ex-parte fraudulent decree, although no endeavour has been made to get the 
decree sot aside and suit revived under section 108 

£349] The contention is that when a person, against whom an ex-jmrtc 
decree is passed, does apply under section 108 to have the decree sot asido 
and fails, he cannot afterwards, on the same ground as was put forward in tho 
proceeding under section 108, bring a suit to got the docreo set aside, even if 
fraud is alleged. It is said, as regards the decree, tho only fraud here alleged 
lain the non-service of the summons, and that it was found in the proceedings 
under section 108 that the summons was served, or, at all events, that the 
plaintiffs had failed to prove that it was not served. We do not understand 
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the learned pleader for the respondent to argae that the question of the service 
of the summons is m this case res judicata His argument, broadly staled, is 
that when two couises are available, and one is resorted to and fails, recourse 
cannot be had to the othei 

It may be conceded that the plaintiff could not bring a suit to set aside the 
deciee m the bare ground that the summons was not served, oi that he was pre¬ 
vented for somo good reason hom defending the suit, and that would be so 
whothei he had 01 had not wailed himself of tho remedy provided by section 108. 
Nor could he maintain a suit to set aside the deciee on the bate ground that he » 
was not liablo foi the lent decreed, for it was dtcidcd m the suit that be was 
liable ills caso is not of that descnption It is that the suit in which the decree 
was obtained was a fiaud in its inception and 1 hi oughout, and he seeks to reoover 
piopert\ of which he has been depmod by meins ot the fiaudulentdecree, and 
which has pissed into the possession of peisons who aie said to have been parties 
to the fraud but not p u ties to the suit in w Inch tho fi ludulent deciee was passed. 

It is not coruct to sa\ th it the only fiaud alleged is in the non seivice of the 
summons This wis u put of the scheme and the means oi one of the meant 
by which the fi iu 1 w is committed It maj he nccess«u\ foi tho plain tiff,4ki 
oidet togotielief, to ittick flio deuce lud he does attack it as fiaudulent 
If the deciee wis obtlined by fnul, ind the pliintiff was in consequence 
deputed of his property, the Court has full power to sot aside tho deciee and 
restox his propeity, unless its (unsdiction in the case of ex parte deciees is 
tikon iwiy but theie is nothin-, in sections 10S 214, 311 or in any other 
provisions of law to which we hue been tefenel which does tikp it away 
beetnn 13 of the CkIo clearly oifers no bai The issues which ause are not 
the same, [550] the parties aie not ill the sune ind the Court wmoh deoided 
the cr park suit his no jurisdiction to decide this suit The meie fact that 
the plaintiff failed to obtain lohuf ou the uiuow ground on which he might 
hue obt uned it under section 108 cannot pi event him fiom getting lehef on 
the much wider grounds now put foi wild 

It is bud ind coirecth tint the plamtitf ini’ht hut nppetled agunst tho 
rejection order under soction 108 YU th it cm be sud is that if he had appealed 
and succeeded then might hue been no necessity foi tho piosent suit If 
this is i vilrd ohjei turn it would apply equillv to l cise in which a plaintiff 
hid mad* no ipplicition undei section 108, hut had at oncohiought a suit to 
set aside the doctec Tho uoidmcc of urmocest>aty litigition may furnish some 
ground foi ii 0 um., tint hef >ie a person bungs a suit ho ought to exhaust the 
remedy provided bv soction 108 hut not that if ho fails m his application 
under section LOS ho is debarred fiom bunging a suit Tho only case cited as a 
direct autho l \ lor tho lospondent s contention is that of Ra) Kishen Mookerjee 
v Modhno Soodun Maudio (17 W li, 413) Thai o the plaintiff brought a suit to 
set aside a lent deciee obtained undo \ct X of 1839 on the gtound that a 
confossion of judgment, ou which the deciee proceeded, was not put in by him, 
hut was fraudulently placed on tho lecoid by other partios, The plaintiff had 
applied to the Deputy Collectoi who passed the decree to levive the suit under * 
section 58 of the Act on this puhculat giound, but the Deputy Collector rejected 
the application, holding that the confession ot judgment was not fraudulently 
obtained Tho plaintiff did not appeal as he might have done against the 
rejection oidet and a Division Bench of this Court held that the plaintitt, 
haimg a lemedv by way of appeal which he did not lesort to, was precluded 
from bunging a suit in the Civil Court to sot aside the deciee The ground, 
on which the decision is arrived at, is not clear, and there is no allusion m 
the judgment to fraud as the foundation of the suit The case might be an 
authority for bolding that no civil suit would he until the temedy provided by 


974 



HSM CQOMAWSB DASSBE v. QUEEN-EMPRESS [1897] l.L.R. 24 Cal. 881 

section 58 of Act X of 1859, which is, generally speaking, analogous to the 
provisions of section 108 as regards civil suits, was exhausted, in which 
[881J event it would apparently conflict with the case of Abdul Maznmdar y 
Mohamed Gam Ckoiodhry (I. L. R., 21 Cal., 605), but it is no authority for 
the proposition that a person failing to obtain relief under section 108 is 
debarred from bringing a suit to get the decree set aside on the ground of fraud. 
When there is an appeal against a decision the effect of not appealing is that 
the decision holds good for what it is woith , so far as concerns any other 
modes of relief available the person not appealing is in no worse position than 
if he had appealed and failed. 

We must hold that the suit is miintainahle, and that the decision of the 
Subordinate Judge is wrong. The decree is set aside and the case remanded 
under section 582 of the Civil Pioeodmo Code for trial. The costs of this 
appeal will abide tho result. 

The appellant will he entitled to a refund ot tho value of tho Court fee 
stamp. 

E. 11- 11 • Appeal allowed and case lemanded. 


NOTES 

[See (1901) 28 Cal , 475 which contains the 1 *iiv% Council dici iou appinving the judg¬ 
ment of the High Court repented here 

Ab regards preliminary mdets the C I’ 0,1908, see 97 precludes (he questions being 
raised subsequently if unappctled fioin, Iheu ind then . 

See also (1898) >21 All , 2S9 . (]899) 27 Cil , 197 (1901) 5 C.W N.. 559, (1907) 29 All , 

418 ; (1909) 9 O.L J. 367 , (1909) DOWN 1197 10 C L.J , 120, (1909) 10 C L J , 33G ; 
(1910) 7 I C , It.] 


[ 24 Cal. 991 ] 

CRIMINAL it 10 VI HI ON 


The ‘iith Match, 1H97. 

Present 

Mr. Justice Chose and Mr Justice Cordon. 

Hem Coomavee Dussee.Petitioner 

v^nn* 

Queen-Empress.Opposite Party. 

Commission tn Criminal Gate—Commission to examine witness—Purdanashtn 
lady—Code of Criminal Piocednre (Act X of Ifsbii), sections 0, 7 , 50d, 

504, 505, 500, 507—Piesidency Magi&tiate, Pawn of. 

It is doubtful, if a Presidency Magistrate un the Town of Calcutta has power to issue a 
commission under sections 503 to 507 of the Code of Criminal Pioecdure to examine a 

* Criminal Revision No. 162 of 1897, made against the order passed by T. A. Pearson, 
Esq., Chief Presidency Magistrate of Calcutta, dated the 17th of February 1897. 
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witness residing within his own jurisdiction ; but there is nothing in the Code to prevent a 
Presidency Magistrate examining a witness within his jurisdiction at some place other than 
the Court house. 

Where a Presidency Magistrate refused, ou the ground of want of jurisdiction, to grant 
a ciminwiion f ir the ex uniu iti m >f a ;i ml tn is/im la l,y, but offered to take her evidence in 
his Court when cleared for the purpose, or in his private room in the Court house, and Hhe 
applied to the High Court for [552] a commission being granted, or for such othor order as they 
might deem propor, the High Court on revision directed that if the lady would take a house 
or suito of room? not far from the Magistrate’s Court, and pay all the costs which the Magis¬ 
trate deemed reasonable and proper, he should not emtoree her attendance in Couit, but 
examine her m thi place so appjmtud, in the presence of th’ parti m concerned, aud in the 
manucr in which purdmunlnn ladies arc ordinarily examined. 

On 17th February 1897 an application was made to the Chief Presidency 
Magistrate, in the course of a prosecution, by a purdanashin lady resid¬ 
ing within the local lurisdiction of his Court, who had boon subpoenaed 
as a witness, tube allowed to bo examined on commission. Tho Chief Presi¬ 
dency Magistrate refused the application for a commission to issue on the ground 
that section 503 of the Criminal Procedure Code gave him no power to issue a * 
commission to anv one for the examination of a person residing within the 
jurisdiction of his own Court. He stated, howevor, that ho would be prepared to 
examine her in tho presence of the accused, either in Court at a time when it 
was cleaved for tlio purpose, or, if the witness thought it moro convenient, in his 
private room in the Court house. The witness, being dissatisfied with this ardor, 
thereupon obtained from riie High Couit a rule calling upon the Presidency 
Magistrate to shew cause, why his order of 17th February should not be set 
aside, and on loth March LB97 this rule came on for hoaring. 

Mr. Dunne showed cause. It is entirely a matter of discretion with tho 
Court. Tho Presidency Magistrateis willing to have IhoCourt room cleared or to 
hold the examination of tho \\ ltuess in his own room. It may be a roal difficulty 
for her to bo examinod in this way, hut at tho same time the Court cannot 
allow a witness in a criminal case to he examined at any place she may choose 
to provide. In the case of Qncen-EmpreKs v. liarlnn (I. L. R., 16 Cal., 238) a 
commission was issued. The section includes commissions in Presidency 
towns and includes the High Court; although the language of the section is very 
curious. If the section were intended to apply only to tho issuing of commis¬ 
sions to Magistrates outside the jurisdiction, then (Jiieeii-Evijncss v. Barton 
is wrong. If y r ou cannot issuo a commission under this section, then you 
cannot issue it at all; Fmpreit v. Bal (ranyaAhnr Tilak (I. L. R., 6 Bom., 285). 
[553] But assuming that a commission could issue, would this Couit issue a 
commission ? 1 submit not. It is a highly unsatisfactory method of taking 

evidence in a criminal case. [CillOSK, J.—If the lady can make arrangements 
for giving her evideuce somewhere near, we do not see why the Presidency 
Magistrate should not go there.] That would form a precedent, as in the case 
of In re Din Tarim Drbi (I. L R , 15 Cal., 775). If the difficulty of her not 
appearing in public is met, what is her objection to corning to the Magistrate’s 
room. The case of In re Farid-un-mssa (1. L, It., 5 All., 92) dissents. In re 
Hurro Soondery Chowdhrain (l.L R., 4 Cal., 20). It is not desirable that there 
should be formed a precedont of this sort in criminal cases, 

Mr. fhll lMr. Farr with him) in support of the rule.—It is necessary to 
place a reasonable construction on the sections of the Code, if they will admit 
of it. It ln,s always been iteld that section 503 is wide enough to enable Dis¬ 
trict Magistrates to issuo a commission to a witness resident in bis own district. 
The section does not say that a witness must he outside the jurisdiction. The 
ca#os have not hitherto held that the section only relates to witnesses residing 
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outside the jurisdiction of a Magistrate issuing the commission. Section G of 
the Code divides the Courts into five classes. Section 7 says that every Presi¬ 
dency Town shall be. deemed a District. The Presidency Magistrate may he 
treated as a District Magistrate. In re Din Tarini Defn (I. L. R., 15 Cal., 775). 
In that case the witness was willing to take a house within the jurisdiction. 
The case of Queen-Empress v. Barton (1. L. R., 16 Cal., 239) was of a different 
character. ' There it was argued that no commission could issue because in 
England in a criminal trial no commission can issue. The reading of the 
sections relating to this subject has been that a commission may issue to a 
witness residing within the Town. It is necessary to consider the habits and 
customs of the people of the country. The two cases in the Allahabad Court 
were before Mr. Justice STRAIGHT, who knew the rules of the English Courts 
and was imbued with those ideas more than gentlemen with experience of this 
country would be. It would in this case bo a hardship if the Court disregaided 
the horror a purdanashin lady has of appearing in Court. In this case the witness 
is [554] willing to take a house or a suite of rooms not far from the Magis¬ 
trate’s Court for the purpose of being examined. 

The judgment of the Court (Ghose and Gordon, JJ ) was as follows :— 

The petitioner before us, Hem Coomaree Dassee, a purdanashin Hindu 
lady of rank, residing in the town of Calcutta, was subpoenaed by the Chief 
Presidency Magistrate of Calcutta to appear in his Court for the purposes of 
giving evidence in a certain criminal case. Thereupon, she presented a petition 
to the Magistrate, stating that she had never appeared in any Court or other 
public place, and asking that a commission might be issued for her examination. 
The Magistrate, on the 17th February last, rejected her application, upon the 
ground that, under section 503 of the Code of Criminal Procedure he had no 
power to issue such a commission, she being a resident within his jurisdiction. 
He recorded, however, at the same time that be “ shall be prepared to examine 
the lady in the presence of the accused, either in Court at a time when it shall 
be cleared for the purpose, or, if thought more convenient, in his private room 
in the Court bouse.'* 

Dissatisfied with this order of the Presidency Magistrate, the petitioner 
applied to this Court for a commission being granted, or for such other order 
as to this Court might seem meet and proper. And a rule was issued calling 
upon the Magistrate to shew cause why his order of the 17th February last 
should not be set aside. 

Section 503 of the Code is as follows 

" Whenever, in the course of an enquiry, a trial, or any other proceeding 
under this Code, it appears to a Presidency Magistrate, or District Magistrate, 
a Court of Session, or the High Court, that the examination of a witness is 
necessary for the ends of justice, and that the attendance of such witness 
cannot be procured without an amount of delay, expense, or inconvenience 
which, under the circumstances of the case, would be unreasonable, such 
Magistrate or Court may dispense with such attendance, and may issue a 
commission to any Distriot Magistrate or Magistrate of the first class, within 
the local limits of whose jurisdiction such witness resides to take the evidence 
of suoh witness,” and so on. 

If the lady had been a resident outside the limits of the town, [555] of 
Calcutta, there oould be no doubt that the Presidency Magistrate would have 
authority under the section to issue a commission for her examination; but it seems 
to be doubtful, having regard to the collocation of the words in the last portion 
of the first paragraph of the section, whether he has such authority when the 
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witness is a resident within his jurisdiction. It will be observed that a com¬ 
mission can bo issued only to a District Magistrate " or Magistrate of the first 
class” within the local limits of whose jurisdiction such witness resides. 
Section 6 of the Code differentiates “ Presidency Magistrates ” from " Magis¬ 
trate of the first class,” and section 10 defines who the “District Magistrate” is. 

Our attention has been called to several cases,but; in none of these cases, 
except in that of Empress v. Bal Gangadhar Tilak (I. L. R., 6 Bom., 285), does 
the precise question now raised before us seem to have been raised. In some 
of these cases, the Court to which the application for a commission was made 
was a Court in the Mofussil, and not in any Presidency town [as, for instance, 
in the cases of In re Hurro Soondery Chowdhrain (I. L. R., 4 Cal., 20), In re 
Faridunnissa (I. L. R., 5 All.,92), In re Basant Bibi (I. L. R., 22 All., 69)]. No 
doubt the case of Din Tarini Debi (I. L. R., 15 Cal., 775) is one whieh came 
from the town of Calcutta, but it will be observed from a consideration of 
the case that the rule that was issued by this Couit was simply to show 
cause, why it should not be ordered that the lady concerned should not be 
required to appear in Court to give her evidence (as the Presidency Magistrate 
had ordered), and it does not seem to have been discussed whether the Presidency 
Magistrate had the power to issue a commission within his jurisdiction, though 
no doubt in one portion of their judgment the learned Judges said “the question 
is whether a commission ever issued in regard to purdanashin ladies in his 
Court (Presidency Magistrate’s Courth Of that he makes no mention. He 
also says that this lady travels from Govindanga to Calcutta, hut he does 
not say that she does so publicly. So far therefore as cause has been 
shown by the learned Presidency Magistrate, it does not seem that the 
facts stated by him affects the reasons upon which such commissions have 
been granted.” They then [556] gave certain directions as to how 
the evidence might be taken without compelling tho lady to appear in the 
Court premises, and, as we understand the order of this Court, the learned 
Judges contemplated that the Magistrate should himself take the evidence, 
though no doubt in the last paragraph the word “ commission ” was used. 

In the case of Queen-Empress v. Barton (1. L. R„ 16 Cal., 238), an order 
for the examination of witnesses by commission in the town of Calcutta was 
issued by this Court to a Presidency Magistrate, and the evidence so taken was 
admitted in evidence, hut there also the question now before us was not raised 
or discussed. 

In the case of Empress v. Bal Gangadhar Tilak (I. L. R., 6 Bom., 285) 
the question no doubt was raised, but it will be observed that the Court had 
then to consider the language of section 76 of the High Court Criminal Proce¬ 
dure Act of 1875 ; and it was held that there was nothing in the language of 
that section to support the contention that the Court was not authorized to grant 
a commission to examine a witness, who was within its own jurisdiction. The 
language of that section is somewhat different from that of section 503 of the 
Code, with which we are now concerned; and the question is whether the section 
authorizes the Presidency Magistrate to issue such a commission within his 
own jurisdiction. 

We have considered the provisions of sections 503 to 507, and the cases 
that have been cited in the course of argument; and it seems to us doubtful, 
as already observed, whether a Presidency Magistrate has the power that is 
now claimed for him by the petitioner. 

But however that may be, there is nothing to prevent a Presidency 
Magistrate from examining a witness within his jurisdiction at some other 
pi ace ^ than the Court house, and it is quite within our province, having regard 
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to the revisional powers conferred by the Charter of this Court, to direct the 
Magistrate as to the mode in which the evidence of the petitioner may and 
should he taken. 

The Presidency Magistrate has no doubt shown some consideration to the 
petitioner by offering to examine her in the manner [557] indicated in his order; 
but having regard to her rank and position in Hindu society, and to the fact 
that she (as stated) never appeared in any Court or other public place, we 
think that the offer made by the Magistrate is not, in the circumstances of the 
case, quite adequate. We think that we might give the same directions which 
were given by this Court in the case of Dm Tanni Debi (I. L. R., 15 Cal., 
775). If the lady would take a house or a suite of rooms not far from the 
Magistrate’s Court, and if she wilLpay all the costs which the Magistrate shall 
deem reasonable and proper, he will not enforce her attendance in Court, but 
examine her in the place so appointed in the presence of the parties concerned, 
and in the manner in which purdanashin ladies are ordinarily examined. This 
will not entail any inconvenience or loss of time upon the Court, but will at the 
same time remove the hardship which the lady may be subjected to, if the order 
of the Magistrate as it stands is enforced. If, however, she does not comply 
with the conditions imposed, the order of the Magistrate will stand. 

In these terms the rule will be made absolute. 

C. E. G. Rule made absolute . 


N0TE8. 

[This was followed in (1911) 12 I.C., 221 (Mad.).] 


[24 Cal. 597] 

APPELLATE CIVIL. 

The IOth February, 1897. 

Present: 

Sir Francis William Maclean, Knight, Chief Justice 
and Mr. Justice Baner.tee. 


Kali Krishna Tagore.Plaintiff 

versus 

Izssatannissa Khatun and another.Defendants.* 


Second Appeal—Code of Civil Procedure (Act XIV of 1882), section 586 — 
Suit for compensation for use and occupation of land valued at less 
than Rs. 500 -Provincial Small Cause Courts Act (IX of 1887), 
sections 15 and 211, Schedule II, Article 8. 

A suit for compensation for money realized by the delendants from the actual occupants 
of land, who were stated to be the plaintiff's tenants, is a suit of a nature cognizable by the 
Small Cause Court; therefore, uo second appeal lies to the High Court in such a suit 
valued at less than Rs. 500, notwithstanding that the plaint was returned by the Small 

,' * Appeal from Appellate Deere! No. 83 of 1895, against the decree of A. E, Staley, 

jjgq., District Judge of Backerguugc, dated the 26thof September 1894, reversing the decree 
of Babu Siti Kantha Mullick,- Munsif of BariBal, dated the 26* of April 1894. 
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[ 888 ] Cause Court to be filed in the Civil Court under section 23 of the Provincial Small 
Cause Courts Act, on the ground that the suit involved a question of title. 

Moliesh Mahto v. Piru (I. L. R., 2 Cal., 470), and Muttukaruppan v. Sellan (1. L. R., 
16 Mad., 98), referred to. 

THIS appeal arose out of an action for compensation for use and occupa¬ 
tion of land. The plaintiff, who was the proprietor of sixteen annas of pergunnah 
Edilpore, brought twelve suits for rent for the years 1292 to 1295, B. S., against 
Kamal Khan and others, in whose names different quantities of land were 
recorded in the measurement paper prepared at the time of the deara settlement. 
His allegation was that, within the said pergunnah, there was a hotvla in the 
chur contiguous to mouzah Apupur standing in the names of Azgar Khan 
and others, which was held by the defendants by virtue of auction purchase ; 
that there was a deara settlement with him by the Government in respect 
of the said chur, but at the time of the said settlement the defendants did not 
cause their howladari rights to be recorded ; that out of these aforesaid twelve 
rent suits, four were decreed ex parte, but the remaining eight wore dismissed, 
the tenants denying the title of the plaintiff, and alleging that the land in ques¬ 
tion was held by the defendants in hoiola right; that since the dismissal of these 
suits the defendants had realized and received the profits of the said land to a 
considerable amount, and as at the time of the settlement the defendants did 
not cause their howladari right to be recorded, they were not legally entitled 
to enjoy the profits thereof. Hence the present action for compensation was 
brought. The plaintiff also claimed road cess and public works cess. The 
suit was first instituted in the Sma'l Cause Court, but as in the written state¬ 
ment the defendants raised various questions of title the plaint was returned 
to he filed »n the Civil Court. The Munsif decreed the suit, but on appeal the 
learned District Judge reversed the decision of the Munsif, holding that the 
defendants were in possession of the disputed land as hoioladars, and that the 
plaintiff was not entitled to any damages. 

From this decision the plaintiff appealed to the High Court. 

Babu Saroda Churn Hitter and Babu Amur Xatk Bose for the Appellant. 

Babu Bussunt Kumar Bose for the Respondents. 

[559] Babu Bussunt Kumar Base for the respondents took a preliminary 
objection to the hearing of the appeal on the ground that as the suit was one 
of a nature cognizable by the Small Cause Court, and as it was valued at less 
than Rs. 500, no second appeal would lie to the High Court under section 
586 of the Code of Civil Procedure. See Kunjo Behary Singh v. Madhub 
Chandra Ghosc (I. L. R., 23 Cal., 884). 

Babu Stiroda Churn Hitter for the appellant contended that section 586 
of the Code of Civil Procedure did not apply, as the plaint was returned by 
the Small Cause Court for presentation to the Civil Court under section 23 
of the Provincial Small Cause Courts Act. The object and effect of the 
provision in section 23 is to give jurisdiction to ordinary Civil Court. See 
Mahamaya Dosya v. Nitya Han Das Bairaqi (I. L. R., 23 Cal., 425). Under 
section 13, explanation 2, of the Code of Civil Procedure, the decision on the 
question of title is final. It is really a suit under article 11, schedule II of 
the Provincial Small Cause Courts Act, a suit “ for the determination or 
enforcement of any other right to, or interest in, immoveable property.” The 
effect of section 23 of the Provincial Small Cause Courts Act was to convert 
this suit, alter the plaint was'returned, to one for determination or enforcement 
of any other right to, or interest in, 4mmoveable property. It can also be said 
that the suit >s one for rent, as is contemplated in article 8, schedule II of Act 
IX of 1887 The plaintiff dotes not say that the defendant is a trespasser, but 
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she asks for what he realized from the plaintiff's tenants. In this case the 
plaintiff has asked for cesses also ; that being so the case is one not cognizable 
by the Small Cause Court. 

Babu Bussuni Kumar Bose in reply.—The mere fact s that in a suit cogniz¬ 
able by the Small Cause Court, a question of title to immoveable property 
has been raised, does not take the case out of the provisions of section 586 of 
the Code of Civil Procedure. See Mohesh Mahto v. Pirn (I. L. R., 2 Cal., 470.). 
It has been held in the case of Muttukaruppan v. Sellan (I. L. R., 15 Mad., 98) 
that a suit of a nature cognizable by a Small Cause Court does not cease to 
be so within the meaning of the Civil Procedure Code, section 586, because 
the Court in which it was instituted as a small cause suit returned the plaint 
[560] to be filed on the regular side under the Provincial Small Cause Courts 
Act, section 23. 

The following judgments were delivered by the High Court (MACLEAN, 
C. J., and Banerjee, J.):— 

Maclean, C.J. — 1 think that this preliminary objection must prevail. 
In section 586 of the Code of Civil Procedure it is provided that no second 
appeal shall lie in any suit of the nature cognizable in a Court of Small 
Causes when the amount or value of the subject-matter of the original suit does 
not exceed Rs. 500. If we turn to the Small Cause Courts Act (IX of 1887) 
we find this provision in sub-section 2 of section 15 of the Act, “ Subject to 
the 'exceptions specified in that schedule,” that is, the second schedule of the 
Act, “ and to the provisions of any enactment for the time being in force, all 
suits of a civil nature, of which the value does not exceed Rs. 500, shall be 
cognizable by a Court of Small Causes.” If the matter stood there, there 
could be no reasonable doubt that this was an action cognizable by the Small 
Cause Court, and therefore within the meaning of section 586 of the Code of 
Civil Procedure, and consequently no second appeal would lie. 

But it has been ingeniously argued on behalf of the appellant that section 
23 of the Act of 1887 makes a difference in the case. That section provides as 
follows : “ Notwithstanding anything in fcbe foregoing portion of this Act, when 
the right of a plaintiff and the relief claimed by him in a Court of Small Causes 
depend upon the proof or disproof of a title to immoveable property, or rather 
title which such a Court cannot finally determine, the Court may at any stage 
of the proceedings return the plaint to be presented to a Court having jurisdic¬ 
tion to determine the title.” That section is an enabling section only ; and 
enables the Court, at any stage of the proceedings, to return th„ plaint in order 
that it may be presented to any Court which could determine the title. But, 
as was pointed out in the course of the argument, the section does not say that 
such suits shall not be cognizable by the Small Cause Court. It could easily have 
said so; it could easily have said, if that were the intention of the Legislature, 
that a suit, where the issue depended upon the proof or disproof of the title, would 
cease [861] to be cognizable by tho Small Cause Court. It appears to me, 
therefore, that that section only does not make a case such as this, less, a case 
cognizable by the Small Cause Court, as to which, under section 586 of the 
Code of Civil Procedure, no second appeal lies. 

But that does not quite dispose of the matter. One other point was urged 
before us. It was urged that this particular case came within the exception of 
article 8 in the second schedule of Act IX of 1887: an exception that takes the 
case out of the operation of section 15 of the Act. It was staled that this was 
a suit for the recovery of rent. I think that when one looks at the plaint, and 
when one applies one’s knowledge of what the term “rent” ordinarily means, it 
is not easy to arrive at the conclusion that this is a suit for the recovery of rent. 
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', It is an action for the recovery of damages. The conclusion at which I arrive 
appears to me to be consistent with the principle laid down by a Full Benoh of 
this Court in the case of Mohesh Mahto v. Piru (I. L. R., 2 Cal., 470), and 
with the view held by the High Court at Madras in the case of Muttukaruppan 
v. Sellan (I. L. R., 15 Mad., 98). 

For these reasons I think the preliminary objection must prevail, and this 
appeal must be dismissed with costs. 

Banerjee, J. —I am of the same opinion. The preliminary objection being 
that a second appeal is barred by section 586 of the Code of Civil Procedure, 
the question for consideration is whether the suit was of the nature cognizable 
in the Court of Small Causes, the amount being admittedly below Rs. 500. The 
learned Vakil for the appellant contended that the suit was not of that nature 
for two reasons—first, because, though the plaint was originally filed in the 
Court of Small Causes, it was returned by the Judge of the Small Cause Court 
under section 23 of Act IX of 1887 for presentation to the Court having juris-' 
diction to determine the question of title that was involved in the case; and, 
secondly, because, having regard to the nature of the claim, the suit ought to be 
treated as one for rent, and therefore excepted from the jurisdiction of the Court 
of Small Causes under article 8 of the secoud schedule of Act IX of 1887. 

As to the first branch of this argument, I do not think that [562] the 
effect of the transfer of a suit cognizable by a Court of Small Causes is to 
make it any the less cognizable by such Court. Section 23 of Act IX of 
1887 simply enacts chat, “notwithstanding anything in the foregoing portion of 
tbe Act, when the right of a plain till* and tho relief claimed by him in a Court of 
Small Causes, depend upon the proof or disproof of a title to immoveable pro¬ 
perty, or other title which such a Court cannot finally determine, the Court 
may at any stage of the proceedings return the plaint to be presented to a Court 
having jurisdiction to determine the title." That does not alter the nature of 
the suit. The section is evidently intended to enable Courts of Small Causes 
to save their time by returning plaints in suits which involve indirectly 
enquiry into questions of title which may bake time; and a comparison of 
sub-section 2 of section 15 of the Small Cause Court Act of 1887, with section 
16, will clearly show that a suit which under any of the provisions of that 
enactment may be tried by an ordinary Civil Court, notwithstanding that it is 
cognizable by a Court of Small Causes, does not cease to be a suit of that descrip¬ 
tion by the mere fact of its being tried by such Court. The effect of the trial 
of such a suit by the ordinary Civil Court was considered by a Full Bench of 
this Court in a case tried under the old law, that is, the case of Mohesh Mahto 
v. Piru (I. L. R., 2 Cal., 470/; and it was held that a second appeal would not 
lie in such a case. 

Then, as to the second branch of the argument, I do not think that this 
suit can be treated as one for rent in any sense of the term. It is clear from 
the plaint that what is claimed is not any sum payable by the defendant as 
holding Lands under the plaintiff as his tenant. What is claimed is a sum of 
money which, the plaintiff says, ought to have come to his hands in the first 
instance, hut which the defendant wrongfully realised from the actual occu¬ 
pants of the land who are stated to be the tenants of the plaintiff. It was 
argued that as part of the claim consisted of road cess and public works cess, 
and as road cess and public works cess are realisable under the Cess Act as rent, 
the suit should, so far as the claim for road and puhlic works cesses Was con¬ 
cerned, be treated as one for rent. But on looking at the 6th paragraph of the 
plaint, 1 find that cesses arc introduced, not as [563] independent itqpas 
of the claim but as merely furnishing data for the assessment of the damages 
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; 1.L.R.24 Cal. 564 bajarampandey v. 

A DECREE was passed in favour of the plaintiff upon a petition of com¬ 
promise and confession of judgment by Bagisdut Misser (defendant No. 2 in 
this ease), whereby he was made liable for Rs. 3,100, and certain properties, 
including 18 bighas 5 biswas of zera.it land, were declared securities for the 
amount. In execution of that decree claims and objections were made on behalf 
of different members of the family of the judgment-debtor as well as by defend¬ 
ant No. 1, Raghubanstnan Tewary. The claims of the members of the judg¬ 
ment-debtor’s family were disallowed, and regular suits were brought by 
them to establish their rights, and [564] their litigation, which terminated 
in 1890, was in the event unsuccessful. The claim of defendant No. 1 on the 
ground that he was in possession under a mokuran potta executed by the judg¬ 
ment-debtor on the 5th September 1885 was,however,allowed, and it was ordered 
that the property would be sold with a declaration of the mokurari. The order 
was passed on tho 12th June 1887, and the sale was held on the following day. 

The plaintiff brought the present suit on the 10th November 1891, on the 
allegations ( inter alia) that he had been dispossessed from the zerait lands 
aforesaid in consequence of an order of the Criminal Court under section 145 
of the Criminal Procedure Code passed on the Llth November 1890, in favour 
of defendant No. 1 and against the plaintiff ; that the defendant No. 1 was 
merely a disciple and benamidar of the judgment-debtor, defendant No. 2, and 
that the mokurari, dated 5th September 1885, was fraudulent and inoperative, 
and did not effect any change in the possession of the lands. The plaintiff 
prayed for a declaration that the mokurari was fraudulent and inoperative, for 
possession of the zerait lands and for mesne profits. 

The written statement of Raghubansrnan Tewary raised the plea of limita¬ 
tion on the ground that more than one year had elapsed since his objection 
was allowed on the 12th June 1886, and also on the ground that the plaintiff’s 
claim for setting aside the mokurari was barred by three years' limitation 
prescribed by article 91 of the Limitation Act. 4 

The lower Courts did not notice the plea of one year’s limitation, but 
dismissed the suit under article 91 of the second schedule to the Limitation 
Act. Evidence was not gone into. 

The plaintiff preferred a second appeal to the High Court. 

Babu Sris Chandra Chaudhuri for the Appellant. 

Babu Oolap Chandra Sarkar for the Respondents. 

Babu Sns Chandra Chaudhuri contended that article 91 did not apply 
to the present suit, as it was not necessary to set aside the mokurari , which 
was, on the facts stated, void and never intended to be operative. The latest 
case on the point is Sham Lull Mitrav. Amarendra Nath Bose [I. L. R., 23 Cal., 
460 (469)]. All the High Courts agree in [565] this respect where the deed is 
inoperative, as would appear from the more recent cases. [TREVELYAN, J.—> 
But in this case there seems to have been a claim which was allowed ; how do 
you get over the limitation under Article 11 of Schedule II of the Limitation 
Act read with section 283 of the Civil Procedure Code ?] The order was not 
one under section 280. The petition is not before the Court, but it could not 
possibly be entertained as a “claim” to the property attached, in terms of 
section 278, for the property attached was not the mokurari interest; nor could 
it be an " objection to the attachmentthe attachment was of the interest of 
the judgment-debtor, whatever that was. An objection, moreover, like the 
present is clearly kept out of view in section 280. A mokuraridar “ is a tenant 
or other person paying rent to the judgment-debtor ” in the language of that 
section, and there can be no judicial order upon objection raised by 
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fonaots^nnder section 280. As an order under section 280 it was ultra 
vires. Then also the property attached was not released from attarhm«nJ 
by this order. [TREVELYAN, J.-The order may be to relLso to Tfe 
extent as the Court thinks fit.] The expression to such extent ” reforsto 
what precedes: Partly on his account and partly on account of somo other 
person or it may mean the interest of co-owners where the whole property 
is attached. It cannot be taken to mean all subordinate interests, including 
the raiyati tenures, much less all interests in general. Section 282 would 
not be necessary in that case. 

Babu Golap Chandra Sarkar for the Respondents was not called upon. 

The judgment of the High Court (Trevelyan and Beyerley, JJ). was 
as follows:—• 


This suit was brought by the plaintiff, who is a judgment-creditor and 
bought property in execution of his decree against persons who claim to hold 
under a mokurari executed by the judgment-debtor after the decree and before 
the attachment. The suit has been held to be barred by both the lower Courts 
on the ground that it was brought beyond the three years’ period of limitation 
given by Article 91 of the second schedule to the Limitation Act in cases of suits 
to set aside an instrument. 

In our opinion it is not necessary to consider that question, [566] as we 
think the suit is barred by the one yoar’s limitation provided under Article 11 
of tho second schedule of the same Act. 

The alleged moknraridar filed a claim. The claim has not been put in, 
but the order has been put in. The order made recites what was done. It is 
dated the 12th June 189G. It states that the claimant’s witnesses were 
examined ; that the claimant’s Vakil declined to call any more witnesses ; that 
the decree-holder's Vakil’B arguments were heard ; that the mokurari pottah 
was proved ; and that the claim was granted ; and that the property would be 
sold with'a declaration of the mokurari. 


That is a judicial determination under section 280 of the Code of Civil 
Procedure of the claim to possession of tho property under this mokurari. 
The claim was allowed. Tho section directs that when the Court “ is 
satisfied that for the reasons stated in tho claim or objection, such pro¬ 
perty was not when attached in the possession of the judgment-debtor or 
some person in trust for him, or in the occupancy of a tenant or other person 
paying rent to him, or that, being in possession of the judgment-debtor at such 
time, it was so in his possession not on his own account or as his own property, 
but on account of or in trust for some other person or party on bis own account 
and partly on account of some other person, the Court shall pass an order for 
releasing the property wholly or to such extent as it thinks fit from attachment.” 

The effect of this order was to release the property to the extent of the 
mokurari interest, and direct that it he sold subject to that mokurari interest. 
What was to be sold was in reality the right to receive mokurari rent. There 
is no other construction, so far as we can see, which can be placed upon this 
order. If that be so, it follows that the judgment-creditor, if he wanted to 
sell tho property clear of the mokurari, was bound to bring the suit within a 
year. The suit was brought long after a year had elapsed ; and is, therefore, 
barred by the Law of Limitation. 

On this ground we think that this appeal must be dismissed with costs. 

o g rj Appeal dismissed. 


12 OAL.-49 
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fare HAM CHUNDEE OBOSB (1897] 


NOTES. 

[See (1907) 85 Cal., 202.85 I. A., 22 au regards the nature of an order in these 
summary proceedings 3 


£567] TESTAMENTARY JURISDICTION. 

The Sid May, 1897. 

PRESENT ' 

Sir Francis William Maclean, Ivt , Chief Justice. 


In the Goods of Ram Chunder Chose (deceased). 


Court Fees Act {VII cf lb70). Schedule I, Ait. 11 — Probate fee — 

Doubtful debt. 

The uncertainty ot recovering a debt dm to the estate of a deceased person is not a 
sufhcicnt ground for a proportion itc reduction of the fee payable m respect of probate 
of a will 

THIS case was leferted as follows by Mi. Belchnmbors, the Taxing Officer, for 
the decision of the Chief Justice umei section 5 of the Comt Fees Act (VII 
of 1870) - 

“ The testator in las will, dated 17th January 1895, mentions the 
following «unis as being due to him - 
Rs 11,000 
7,700 
’ K.300 

1,100 

3,100 

” 100 


31,000 


“ In the petition for prohate it is stated ‘ that the amount of the estate 
and effects of the deceased, so far as your petitioners have been able to ascer¬ 
tain, and which are likely to come into your petitioner’s hands after payment 
of his debts, will not exceed the sum of Rs. 10,830-10.’ 

" Annexed to the petition is a schedule which contains— 

“ (l) ' A list of immoveable properties.’ 

“ (2) ‘A list of moveable properties realizable,’ in which, of the debts 
due to the estate, only one of Rs 1,400 is entered 

“ (3) ‘ A list of unrealizable assets,’ in which the other debts due to 
the estate are entered. 

‘ (4) 'A list of debts due by the deceased.’ 

Upon the facts so stated the petitioners submit that in calculating the 
ariounl of piobate duty the debts due by the £868] estate amounting to 
, J and such of the debts due to the estate as are mentioned in the "list 
of iiiftoal / able assets.' amounting to Rs. 26.753. nnehfc to 1 m MMln<tarl 
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"» b f t ^ n hel l thafi ft» d fy WaWe i» to be calculated on the amount 
or value of the property, without deducting the debts duo by the deceased 
* Or'/ »{*«"> CK-ndra B» » B. L. B„ 30). It *2 £ StaTui 
debts admittedly due by an estate will be paid. If and when paid a refund of 
duty may be obtained. This is provided for by section 19 B of the Court 
Fees Act, 1870, as amended by Act XIII of 1875. 


“ The first of the debts mentioned in the ‘ list of unrealizable assets ’ is the 
subject of a claim in an administration suit. It is uncertain what may be 
realized in respect thereof after payment of preferential claims. It is, there¬ 
fore, a matter which may be dealt with according to the rule which was applied 
under similar circumstances in the case of In the Goods of Abdool Aziz 
(I. L. R., 23 Cal., 577). 

“The other debts mentioned in the ‘list of unrealizable assets’ are judg¬ 
ment-debts not barred'-by the limitation, hut supposed to be umealizahle with 
reference to the present circumstancos of the judgment-ilebtoi s Exemption on 
similar grounds was disallowod in In the Goods of Beake (13 B. L. R., Ap., 24). 
It is desired by the petitioners that this question should he reconsidered with 
reference to the ease of Moses v. Crafier (4 C. and P., 524 h In that case it was 
held that desperate and doubtful debts need not lie included in the amount on 
whioh probate duty is payable. In the present case the debts in question being 
judgment-debts cannot be treated as doubtful. "Whether they may be treated 
as desperate in the sense of being unrealizable is a question of fact, hi In the 
Goods of Beake (13 B. L. R., Ap., 24), to which I have referred, the uncertainty 
of recovering a debt was, as a question of general impoi tanco, referred to and 
decided by Couch, C.J., under section 5 of the Court Fees Act, 1H70. That, 
under the terms of that section, was a final decision on a question of general 
importance, and is applicable to every similar case. It was not, 1 think, 
intended that a question of general importance should, after ‘final decision,' be 
reconsiderod except on other grounds. But [569] at tho request of the 
petitioners the case, so far as it relates to the uncertainty of recovering debts 
due to this estate, is referred to his Lordship tho Chief Justice under section 5 
of the Court Fees Act, 1870.” 

Maclean, C.J.— This case to my mind is governed hy tho decision of Sir 
RICHARD Couch in the case of In the Goods of Brake (13 B. L. R., Ap., 24), 
from which I see no reason to differ. 


S. C. B. 


MOTES. 

£Tfao mere bust of a property being tho subject of litigation did not suffice for exemption 
from probate-duty :— (1900) 24 Mad., 241 ] 
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APPELLATE CIVIL. 

The 11th March 1897. 

Present: 

Slit Francis William Maclean, Kt., Chief Justice 
and Mr. Justice Banerjkk. 


Srihari Banerjeo and another.Plaintiffs 

versus 

Khitish Chandra Bai Bahadoor.Defendant/ 


Bos Judicata— Code of Civil Procedure (Act XIV of 1882), section 13 — 
Landlord and tenant—Suit for rent—Question of title incidentally 
raised in a previous suit—Subsequent suit for declaration of 
title to land purchased. 

A suit was brought by A against B and others for rent; and the matter directly and sub¬ 
stantially in issue was as to what the sL.irc was for which A was entitled to rent. The plain - 
tiff obtained a decree for the whole rent. In a subsequent suit by B and others against 
A for declaration of title to land purchased by them in execution of their mortgage decree, 
the defcnco was that the former decree for rent operated as res j udicata : Held, that as the 
issue in the rent suit was for what share the plaintiff was entitled to rent and not to what 
Bhare of the property was the plaintiff entitled as owner, the question of title could be said to 
have been in issue in that suit only incident illy and not directly, and it could not have been 
entertained in the form in which it- was now raised ; therefore the subsequent suit was not 
barred as res judicata. 

Hun Bahadur Singh v. Lucho Koer (I. L. It.. 11 Cal., 301 ; L. R., 12 I. A., 23) followed. 
Itadhainadnub Holdar v. Monohur Mukcrji (I. L. R., 15 Cal., 75C ; L. R., 16 1. A., 97) 
distinguished. 

[570] Nanack Chand v. Teluckdye Koer (I.L.R., 5 Cal., 265), Dirgopal Lai v. Balakee 
(I. L. R.. 5 Cal., 2G9) referred to. 

The facts of this case are sufficiently stated in the judgment of the High Court. 

Babu Saroda Churn Milter and Babu llara Kumar Mittcr for the Appel¬ 
lants. 

Dr. Asutosh Mukerjee for the Respondent. 

Babu Saroda Churn Muter. —The decision in the rent suit does not 
operate as res judicata , inasmuch as the question of title, if tried at all, was 
tried incidentally and not directly. See the observations of the Judicial Com¬ 
mittee in the case of Hun Bahadur Singh v. Lticho Koer (I. L. R., II Cal., 301; 
L. R., 12 I. A., 23). 

Dr. Asutosh Mookerjee.— The decision of a question of title in a rent suit 
may operate as res judicata in a title suit, if the solf-same right and title is in 
issue in the two suits. See the cases of Gobtnd Chuitder Koondoo v, Taruck 
Chunder Bose (I. L. R., 3 Cal., 145), Gopul Das v. Gopi Nath Sircar (12 C. L. R., 
38), Rad ha Madhub Holdar v. Monohur Mvkerji (I. L. II., 15 Cal., 756; L. R., 
15 I. A., 97), Dakhyani Debea v. Dole Gobind Chowdhry (1. L. R., 21 Cal., 430), 
Bharasi Lai Chowdhry v. Sarat Cunder Dass (I. L. R., 23 Cal., 415). A 
decision operates as tes judicata, if the matter has been decided in substance 
or even by necessary' implication. See Soorjomonee Dayee v. Suddanund 
Mohapatter (12 B. L. R., 304; L. R., 1. A., Sup. Vol., 212), Pahalwan Singh 
v. Muheshur Buksh Singh (12 B. L. R., 391). 

* Appeal from Appellate Decree No 288 of 1895, against the decree of Alfred 
F. Steinberg, Eaq., Officiating District Judge of Nuddea, dated the 13th of December 1834, 
reversing *the decree of Babu Debendra Nath Pal, Munsif of Ranaghat, dated the 8th of 
September 1398. 
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‘KaiTJSS CHANDBA BAI BAHADOOR [1897] 

Babu Saroda Chum Milter in reply. 

The judgment of the High Court (Maclean,, C. J 
was as follows :— 


l.L.R. 24 Cal. 871 
and Banerjee, J.) 


This appeal arises out of a suit brought by the plaintiffs, appellants, tot a 
declaration of their right by purchase to a 1 anna 15 gandas 2 karas 2 krantis 
share in certain land, for a further declaration that the right of the defendant 
No. 1 by purchase extends only to a 6 annas odd gandas share of tho said land, 
and [S71J that the defendant No. 1 is therefore entitled to recover from the 
plaintiffs as rent for the said land only Rs. 5 odd annas annually, and for 
refund of a certain sum of money which the defendant No. 1 is said to have 
unjustly recovered by suit from the plaintiffs. The allegations upon which the 
plaintiffs base their right to the reliefs claimed are shortly these: That tho 
husband of plaintiff No. 1, while living jointly with plaintiffs Nob. 2 and 3, 
obtained mourasi mokurnri pattas, or permanent leases at lixed rent, of tho 
land in dispute, which is revenue-free land, from the former proprietors there¬ 
of, namely, defendants 2 — 25; that subsequently some of those proprietors sold 
their 8 gandas odd karas share in the said land to the husband of plaintiff 
No. 1 and to the plaintiffs Nos. 2 and 3 ; that on the 26th Jaistha 1288 
(corresponding to same day in dune 1881) one of the former proprietors, 
namely, defendant No. 21, mortgaged his 1 anna 6 gandas 2 karas 2 krantis 
share to the husband of plaintiff No. 1, and that share was purchased 
by the plaintiffs on tho 6th August 1888 in the name of the mortgagee 
at a sale in execution of the decree obtained on tho mortgage ; that the 
defendant No. 1, in execution of a certificate against some of tho other 
defendants, purchased their shares in the said land on the 12th October 1882; 
that thereafter defendant No. 1 sued the plaintiffs for the entire rent of tho 
mourasi mokuran tenure, and notwithstanding the objection of the plaintiffs 
that defendant No. 1 was not entitled to tho entire 16 annas of the rent, the 
suit for rent was decreed in full and the entire rent has been recovered from 
the plaintiffs ; and that though tho plaintiffs' purchase of the 1 anna 6 gandas 
2 karas 2 krantis was subsequent to tho.purchase by defendant No. 1, their 
purchase should prevail, as being in satisfaction of their prior mortgage. 

The defence of defendant No. 1 was that the mattor in dispute was res 
judicata by reason of tho decision in tho previous rent suit, and that tho 
plaintiffs wore not entitled to the share claimed by them. 


The first Court over-ruled tho plea of res judicata, and on the merits held 
that, though the purchase set up by the plaintiffs of the 8 gandas odd share 
was not made out, they were entitled to a declaration of their light to a 
1 anna 6 gandas 2 krantis 6 dantis share as purchasers under their mortgago 
decree, and a [172] further declaration that the defendant No. 1 was entitled 
only to Rs. 6 odd annas annually as vent, and to refund of a certain sum. 


Against the decree of tho first Court, defendant No. 1 preferred an appeal, 
and the lower Appellate Court, without going into the merits of tho case, has 
dismissed the suit on the ground that it is barred as res judicata by reason of 
the decision in the previous rent suit. 

In second appeal it is contended for the plaintiffs that the decision of the 
lower Appellate Court is wrong in law, as the question of title, if tried at all 
in the rent suit, was tried only incidentally and not directly, and the judgment 
in the rent suit could not therefore make the matter res judicata. It is conced¬ 
ed now, as it was concedod in the lower Appellate Court, that the decree for 
refund of money granted by the first Court cannot staud. 

The question whether the plea of jes judicata is good in any case must 
depend for its answer upon the circumstances of the case. 
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• I The former suit, upon the judgment in which the plea of res judicata is 
based in this ease, was one for arrears .of rent for certain years, due in respect 
of land now in dispute, brought by the present defendant No. I against the 
present plaintiffs. The issue raised upon the question of title was as follows: — 

“ For what share is plaintiff entitled to rent ?j" The decision of the first 
Court upon that issue was this:— 

“ The plaintiff purchased under the certificate procedure for arrears of 
rent due to him. That was in 1882. In 1883 the defendant No, l’s husband 
sued one of the old proprietors, Dinabundhu Chuckerbutty, on a mortgage 
bond, but did not make plaintiff a party. He brought the property to sale and 
purchased himself. But Dinabandhu was a party to the certificate case, and 
plaintiff had purchased that right. 

“ The defendants do not show how and when they acquired title to Golap 
Sundari's share. I find plaintiff entitled to the whole lent.” 


And the judgment of the District Judge upon this point on appeal was 
as follows— 

[873] “In the next place it does not appear that the twenty-one maliks are 
registered in Register B under the Land Registration Act (Bengal Act VII of 
1876), and under section 78 the defendants are not bound to pay those 
unregistered, if they subsequently demand rent. Then defendants allege two 
purchases of two shares of their superior landlords. They only produce one 
sale certificate, and that is of date subsequent to the plaintiff’s purchase, and 
therefore is of no avail and was rightly rejected by the lower Court. Hence 
the defendants do not substantiate their plea.” 

These being the judgments of the Original and Appellate Courts upon the 
issue as to shares in the former suit for rent, the question is whether they 
operate as res judicata in the present suit for declaration of the plaintiff’s title 
to the share purchased by them in execution of their mortgage decree. We 
are of opinion that the question ought to be answered in the negative. 

To make the judgment in the former suit conclusive in this, it must be 
shewn that the matter directly and substantially in issue in the present suit 
was directly and substantially in issue in the former. Now the matters directly 
and substantially in issue in this suit (leaving out of consideration points which 
have been given up and confining our attention to the only points to which 
the claim is now limited) are—whether the plaintiffs are entitled to the share 
of defendant No. 21, Dinabandhu, and to what share is defendant No. 1 entitled; 
while that in the former suit was as to what the share was for which the 
present defendant No. 1, the plaintiff in that suit, was entitled to rent. And 
though the share of the rent of a tenure to which a party is entitled depends 
generally upon the extent of his share in the property in which the tenure is 
included, or in other words, upon the extent of his title, yet, having regard to . 
the frame of the issue and to the judgments of the Original and Appellate 
Courts in the former suit, the question of title can be said to have been in 
issue in that suit only incidentally and not direotly, and it could not have been. 
entertained in the form in which it is now raised, nor was the question in that 
form decided in the former suit. 

The issue iu the rent suit was “ for what share is the plaintiff entitled to 
rent ” and not “.to what share of the property is the plaintiff entitled as owner/* ■; 
And the jucl gment of the Court [874] of Appeal reated upon considerations 
based on the provisions of the Land Registration Ao^and on the fact of the 
purchase of the present plaintiffs being subsequent to that under which the 
present ^defendant No. 1 claimed; considerations whioh were necessary, add 
suifieifenfc for the determination of the rent suit, but which are not conclusive 


390 






j> 06 ji ' [1897] 

■'‘: *, tfv i" s> •'> . 

AYr, 
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'iiTof title to land as distir, 

wW* th» plaintiffs claim amS' 
enfeiaJ right, notwitbrtandmg th&tthmt purchase was subsequontto that „t' 
ft. aefenawt No. 1, byreasonoHM purchase being in satisfaction of a decree 
on a prior mortgage. Section 78 of Bengal Act VI[ of 1876 and wti 1 m 
of Act VIII ofl885. bar inquiry in a rent suit into .■ se '\ tlon . 60 

independently of the Land Registration record ... |..-r , y Question of title 

the former Act reserved t-ho fifthh p corcf w hile clause fa) of section 89 of 
“ ' I0 * mer ACC reserves the right to obtain a declaration of tit\o independently 

Of BUCh record by a regular suit. And the cases of Nanack Chand v. Teluckdye 
Koer (I. L. R., 5 Cal., 265), Dirgopal Lai v. Bolakee (I. L. R., 5 Cal., 269) 
show that the right to possession, and therefore the right to recover rent by 
suit, belongs to the prior purchaser, though the subsequent purchaser in 
satisfaction of a prior mortgage may raise the question of priority of liis title in 
a suit properly framed for the purpose. 

The view we take on the question of res judicata is fully supported by 
the decision of the Privy Council in Run Bahadur Singh v. Lucho Koer (I. L« 
R., 11 Cal., 301; L. R., 12 I. A., 23). 

It was contended for the respondents that this viow is opposed to the deci¬ 
sion of the Privy Council in Itadhamadhuv IJoldar v. Monohur Milkerji (I. L. 
R., 15 Cal., 756 ; L. R., 15 I. A., 97). We do not think that this contention 
is correct. In the case just referred to, the decision in tho previous suit, which 
was ho doubt one for rent, did not, and could not, rest upon any consideration 
based on the Land Registration Act or the Bengal Tenancy Act, because those 
Acts were passed subsequently ; and the precise question of title that was raised 
in the subsequent suit had been heard and decided in the rent suit. See 
[875] the case of Rajki&hen Mookcrjee v. Iiadhamadhuv lloldar (21 W. R. 
349). That case therefore is quite distinguishable from the present. 

For the foregoing reasons we think the Court of Appeal below was wrong 
in holding that the suit was hatred as 7*cs judicata. The judgment appoaled 
against must therefore he set. aside, and the case remandod to tho lower 
Appellate Court to he tried on the merits. Costs will abide the result. 

S. C. G. Apiical allowed ; case remanded. 


NOTES. 

CSee also (1905) 32 Cal., 891; (1897) 25 Cal., 136; (1906) 10 C.W.N., 820; (1912) 23 
543.] 
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[ 24 Gal, B75] 

FULL BENCH. 

The 12th March, lHOT. 

Present: 

Sir Francis William Maclean, Knigiit, Chief Justice, Mr. Justice 
Macpherson, Mr. Justice Trevelyan, Mr. Justice Beverley 
and Mr. Justice Banerjee. 

Homadri Nath Khan, hy his Mother and Guardian Jagadiswari Debi, 

and another.Defendants Nos 9 and 10 

vet sus 

Barnaul Kanta Roy, Plaintiff and others.Remaining Defendants/ 

Partition- -Ttvjht to partition — Partition between zemindar and putmdars — 

Partition bt tween patties, one of whom on m interest biiboidmatc to the other. 

Tht> plaintiff was proprietoi of .in entiu* estate p.mng an annual icienue to Government 
of Rs. 2,114 In 1851 his fath< t gate lit in lease of au und vid< d six anuas share of the 
est ite to the defendant s' predate ssnrs m title The pliintifts alleged th.it the land being 
held tpnati, although he and the defendant, rolhittd sipuateh from the tenmtb their 
respective shues of the lent, diflioaltv ind inc< nvaneuce had amen in the management of 
the property , md hethcitf nt sued to hate his ten annas share of the land divided by metes 
and hound's from the six innas shine of the putnidai s, the 1 ind of the entire estate remain¬ 
ing liable as before for the entm amount of the Hoy* rmnent leunue pas able m respect of it. 

Held, bv the Full Bench that the' plimtiif was < iiti'led to a decree for pirtition. 

Tins case was referred to a Full Bench by M U CHE It SON and JENKINS, JJ., 
on the 8bh September 189(5, with the following opinion — 

[576] ' ‘ The iacts ol this case are shoit and simple The plaintiff is the 
proprietor ol an entire estate paying an annual revenue to Government of 
Rs 2,444-2-4. In 18oi his lather gave a {mini lease of an undivided 6 finnan 
share of the estate to the defendants’ predecessors in title. The plaintiff 
alleges that the land being held ijmali, although he and the defendants collect 
separately fiorn the tenants their respective shares of the rent, difficulty and 
inconvenience has arisen in the management of the pioperty, and he brings 
this suit to have his 10 annas share of the land divided hy metes and bounds 
from the 6 annas of the putnidai s, the land oi tho entire estate remaini ng 
liable as before La the entire amount of the Government revonue payable in 
respect of it. 

“ Two only of the nine defendants who are tho owners ol the pntm mehal 
opposed the claim for partition, and tho Subordinate Judge has made a decree 
for the division of the land comprised in the estate into two portions of 10 
annas and 6 annas, the former to be allotted to the plaintiff and the latter 
to the defendants as tho land of their putm mehal. Against this decree the 
ninth defendant, who was one of the objecting defendants in the lower Court, 
alone appeals, and the sole ground taken, or at least aTgued, before us is that, 
as the interests of the parties are not the same, the plaintiff being zemindar and 
the defendants putmdars, and as such tho owners of an interest subordinate 
to the zemindar, the suit for partition is not maintainable. It is said that the 

* Full Bench reference in appeal from Original Decree No. 234 of 1894, against the 
decree of Babu Nil Madbub Das, Rn Bahadur, Subordinate Judge of Rungpur, dated the 
17th of Juljj, 1894. 
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effect of the partition is to alter the condition of the tenants at the instance of 
the landlord by converting them from tenants of an undivided portion of the 
entire estate into tenants of specific land in that estate and that this cannot be 
allowed.' This may be the effect of the partition; but the answer is that the 
defendants’ predecessors, by taking a. putni lease of an undivided 6 annas share, 
took it subject to all the incidents attaching to such an interest in property, 
and that the defendants as their successors are bound by the same incidents, 
though one of them be the liability to partition. 

“ The suit cannot be regarded as a suit by a landlord against his tenant 
to alter hr any way the nature of the tenancy. The plaintiff is certainly the 
landlord of the defendants as regards [577] the 6 annas share held by them 
in putni right, but he is also the owner in zemindari right and as such in 
possession of the 10 annas share, and it is in the latter character that he 
brings this suit. There being no stipulation in the putni lease against parti¬ 
tion, and no implied contract not to partition, the putni grant of the undivided 
6 annas share did not alter or affect his right or position as proprietor of the 
remaining 10 annas share. He was left in full and uncontrolled possession of 
all his rights as such proprietor, and was free to deal with the share in any way 
he pleased. Supposing he sold it as distinct from the 6 annas share over which 
the putni right extended, the purchaser would as against him be entitled 
as of right to a partition of the zemindari interest, and he would have the same 
right against the purchaser. By the partition the putnidan right would be 
limited to the land allotted to the 6 annas sharer, and in that way a partition 
of it would be effected. So also if be gave a putni lease of the remaining 
10 annas share, the pulnidar.s holding ijmali with the put.nidn.rs of the 6 annas 
share would, we consider, be entitled to partition. There is nothing to 
prevent the plaintiff from doing what a person deriving title solely from him 
could do, and it does not seem to make any difference that he occupies the 
double character of lessor of the share given in putni and proprietor in zemin¬ 
dari right of the remaining share, or, that ho and not the pntnidar is the 
person asking for partition. The case must, we think, he dealt with on tire 
same footing and governed by the same principles as if the grantor of the 
putni had been a co-sharer of the plaintiff and all necessary parties were joined. 

“The parties are in ijmali or joint possession in different shares of the 
entire property which it is sought to partition, and that property is the whole 
of the estate of the defendants. The latter circumstance distinguishes the 
case from the case of Parbati Churn Deb v. Ainuddeen (I. L. E., 7 Cal., 577) 
and also in one respect from the case of Moknuda Lai Pal Chowdhry v. Lehu- 
raux (I. L. R., 20 Cal., 379), as there is no difference between a lease of a 
share of a particular piece of land forming part of an entire estate, and a lease 
of a share of certain movzahs forming part of an entire estate. 

“ There is unity of possession but not of interest, and the parties are in fact 
as regards the 6 annas share and the 10 annas share [578] tenants in com¬ 
mon. It is said that there is no real difference in the interest, as, there being 
no reversion in favour of the zemindar, the putni grant confers an absolute 
Estate terminable only on the sale of the parent estate for arrears of revenue 
due in respect of it. But, however that may be, there is no doubt that the 
zemindari interest and the putnidari interest are not the same. 

“ The only question then is, whether in this country to entitle a person 
to partition, there must he unity of interest as well as of possession in the pro¬ 
perty to be partitioned. It was so held in the case of Mokunda Lai Pal Chowdhry 
v. Lehuraux (I. L. R., 20 Cal., 379) referred to above, and this is the only case 
m point to which we have been referred. It has been held otherwise in Englan^ 

. 12 CAL.—50 
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. pa the oases there cited show. The facts in Mokunda Lai’s case were very \ 

Cited and there were many difficulties in the way of a partition. It was the 
converse case to this, as the persona claiming partition were the permanent 
talukdars of a share of a portion of the land comprised in the entire 4$tate, the 
defendants being the putnidars and zemindars of the estate. The claim might 
have been and probably was rejected partly on the ground that a parti¬ 
tion could not be enforced of a part of the estate held by the defendants as in 
the case of Parbati Churn Deb v. Ainuddeen (I. L. R., 7 Cal., 577), but the 
substantial ground of the decision undoubtedly was that the interest being 
different there could he no partition. The learned Judges held that joint 
possession alone is not a sufficient basis for a claim to partition, and say ‘ in 
order that persons may he co-parceners and so have a right to partition, it 
seems to us that not only must they be in joint possession of the property, 
but that that joint possession must be founded on the same title, ’ by which 
we understand a title of the same description, if not exact unity of interest. 
They then go on to apply that principle to the facts of the case, and hold that 
for'that and other reasons the suit must fail. 


®\ “ Were it not for that decision we should have been disposed to dismiss 

this appeal and allow the decree for partition to stand. We cannot, we con¬ 
sider, do this without acting contrary to it. 

“ If the putnidars had been the persons asking for partition, we think, on 
principle, they would have been entitled to it. For [579] the reasons already 
given we think the case cannot be regarded as a case by a landlord against 
a tenant or a tenant against a landlord to alter the nature of the tenancy, and 
the putnidars would certainly have no other means of relief from a state of 
things which might be most injurious to all parties. If the putnidars are 
entitled to a partition, the zemindars are, we think, equally so entitled. 

“ We must therefore refer to a Full Bench the question whether, on the 
facts as stated, there can be a decree for partition.” 

Babu Harendra Narain Mitter for the Appellants. 

Mr. Woodroffe and Babu Tarak Nath Palit for the Respondents. 

The arguments sufficiently appear from the judgment of Banerjee, J. 

' The following cases were cited in argument: Parbati Churn Deb v. Ainud¬ 
deen (l. L. R., 7 Cal., 577), Mokunda Lai Pal Chowdhry v. Lehuraux (I. L. B., 
20 Cal., 379), Shama Sundari Dcbi v. Jar dine, Skinner d Co. (B. L. R., Ap. 
120: 12 W. R., 160), Gour Chum Soor v. Jtiqobundhoo Sen (22 W. R., 437), 
Bidai Nath Sandy al v. Is war Chandra Saha (4B. L. R., Ap., 57 note), Ajoo- 
dhya Persad v. Collector oj Dhurbunga (I.L.R., 9 Cal., 419), Heaton v. Dearden 
(16 Beav., 147), Baring v. Nash (l V. & B., 551), Hobson v. Sherwood (4 Beav., 
184), Gibbs v. Haydon [30 W.R., (Eng.) 7261, Sinclair v. James {L. R. (1894), 

3 Ch„ 554], Kasumunnissa v. Nil Batan Bose (I. L. R., 8 Cal., 79), Padma- 
rnani Dasi v. Jagadamba Dasi (6 B. L. R., 134), Muhammad Baksh v. Mana 
(I. L R., 18 All., 334), Sundarv. Parbati (I. L. R., 12 All. 51: L. R., 16 t A., . 
186), Debi Singh v. SheoLall Singh (1. L. R., 16 Cal., 203), Waghela Raj sangji • 
v. Masbudin (I. L. «R., 11 Bom., 551: L. R. f 14 I.A., 89). 

The following opinions were delivered by the Full Bench (MACLEAN, 

, C.J., and Macpherson, Trevelyan, Bevehley and Banerjee, JJ.) 

Banerjee, J. —The (acts of this case, as set out in the referring order, are 
shortly these: 

[580] * 1 The plaintiff is the proprietor of an entire estate paying revenue to 
G-overnment. In 1854 his father gave a putni lease of an undivided 6 annas 
share of th$ estate to the defendants’ predecessors in title.. The plaintiff 
alleges that the land being held ijmali, although he and the defendants collect 
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separately from the tenants their respective shares of the rent, difficulty and 
inconvenience has arisen in the management of the property, and he brings 
thiB Buit to have his 10 annas share of the land divided by metes and bounds 
from the* 6 annas of the putnidars, the land of the entire estate remaining 
liable ‘as before for the entire amount of the Government revenue payable in 
respect of it.” 

The Court below having made a decree for partition, one of the defendants 
has appealed against it on the ground that there can be no decree for partition 
in a suit by a zemindar against his putnidars, and the question we are asked to 
determine is “ whether on the facts stated there can be a decree for partition.” 

I am of opinion that the question ought to be answered in the affirma¬ 
tive. As a general rule, every joint owner of property should be held entitled to 
obtain partition, or in other words “ to be placed in a position to enjoy his own 
right separately and without interruption or interference ” by hia co-sharer— 
see Shama Sundari Debi v. Jardine, Skinner & Co. (3 B. L. R., Ap. 120 : 12 W. 
R., 160) and Story’s Equity Jurisprudence, section 648. It is against good 
sense, if not also against good morals, as the Roman law viewed it, to compel 
joint owners to hold a thing in common, “ since it could not fail to occasion 
strife and disagreement among them.” But if partition has the advantage of 
placing each co-sharer in a position to enjoy his own property without inter¬ 
ference by others, it has the disadvantage of subjecting him to expense, and of 
impairing more or loss the value of the joint property by dividing it into com¬ 
paratively small parts; and where partition is sought by aco-owner whose interest 
in the property is limited in point of time, the question may arise, whether the 
temporary advantage to be secured to him is sufficient to outweigh the 
disadvantage of subjecting the other co-owners to expense and trouble which 
may in the end lead to no permanent division, the successors of the applicant 
not being bound by anything done at his instance. The general rule must 
[HI] therefore, be taken subject to many exceptions and qualifications, 
depending upon the nature of the thing owned jointly, the nature of the interest 
^ of the party claiming partition, the nature of the terms and conditions on 
which the different joint owners hold their respective interests, and various 
other matters. But I do not see any good and sufficient reason for thinking 
that the present case should f< rm any exception to the rule. It is not suggested 
that the property sought to be divided in this case is either impartible, or 
is from its nature such that the partition asked for will impair the value of 
, auy of the shares into which it is to be dividod. Nor is it suggested that the 
applicant for partition has only a limited interest, and that a partition at his 
instance will not be of any permanent effect. The only grounds upon which 
. the learned Vakil for the appellants rests his contention that there ought not 
to be any partition in this case are two, namely, first, that the plaintiff is preclud¬ 
ed from demanding any such partition against the defendants by reason of 
his predecessor in title having granted a putni of an undivided share of 6 annas 
„ to the predecessors of the defendants ; and second, that there can be no parti¬ 
tion between parties who do not own co-ordinate interests, but one of whom 
owns an interest subordinate to the other. 


' In support of the first ground, it is urged that the plaintiff’s predecessor 
in title having granted a putni of an undivided share of 6 annas in the entire 
jsemindari, to allow the plaintiff to enforce partition and limit the putni to a 
specific portion of the zemindari proportionate to the 6 annas share, would be to 
allow him to alter the terms of the putni lease, against the will of the lessees. 
A contention somewhat similar to this was raised in Heaton v. Dearden (16 
Beav., 147) on behalf of the defendant whose predecessor in title had agreed to 
grant a lease of an undivided moiety of certain mines, in a suit for specific 
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performance of the agreement to lease and for partition, and the contention was 
disallowed. And there is no reason why a different principle should be fol¬ 
lowed in this case. The putni lease contains no covenant against partition, 
and even if it did, it is doubtful whether it would have been binding for all time. 

The contention on behalf of the appellants proceeds on the [982] assump¬ 
tion that there cannot be any fair and just division of the lands of the 
zemindari into two portions proportionate to the shares of the parties, and 
that partition must result in disadvantages to the putnidars ; but no reason 
has been given to justify such an assumption, and the Court cannot accept it 
as prima facie well founded. 

Moreover it was admitted by both sides in the course of the argument 
that the plaintiff’s father, the grantor of the putni, owned only a 6 annas 
share, and the remaining 10 annas belonged to the plaintiff’s grandmother ; 
and that the plaintiff has inherited the 6 annas share from his father, and the 
10 annas from his grandmother. That being so, the plaintiff as owner of the 
10 annas share is not bound by the terms of the putni lease, and that lease 
can iii no way be a bar to his right to obtain a separation of his 10 annas share. 

As to the socond ground, the only reason that might be urged in its 
support ie, that if partition can be enforced as between co-owners whose interests 
are not co-ordinate in degree, parties having permanent interests may be 
put to frequent and needless expense and trouble by having to watch partition 
proceedings instituted at the instance of co-owners with temporary interest, 
such proceedings not leading to any division of the property which can have a 
lasting effect. But in the present case, no such reason can hold good: in the 
first place, because the party who is asking for partition is the holder of the 
higher of the two kinds of interest respectively owned by the parties to 
the suit, his interest being that of a zemindar, so that there can be no 
apprehension of the division effected not having an enduring effect; and, in 
the second place, because the interest owned by the party against whom 
partition is sought, though subordinate to tba* of the plaintiff, is certainly 
not of a temporary and qualified character such as would make it undesirable 
to have a partition against him and to subject him to the trouble and expense 
of a partition proceeding. He owns a putni which by the Law (Regulation VIII 
of 1819, preamble and section 3) is a permanenUenure at a fixed rent, heritable 
and transferable; and which is one of those interests which, to use the language 
of PONTIFEX, J., in Kasumunnissa v. Nil Ratan tfose (I. L. R., 8 Gal., 79) “are 
In fact substantial proprie- [983] torial interests^ in the grant of which, as in 
this ease, considerable premiums are paid.” Of the Indian cases cited the only 
one that has any direct bearing upon this point is iMukunda Lai Pat Chowdhry 
y. Lehuraux (I. L. R., 20 Cal., 379), in which tile learned Judges say; “ We 
are not aware of any Indian case in which a person holding a subordinate 
interest in land has been held to have a right of partition as against the superior 
holder,” and they assign as one of the reason* for holding that the Buit for 
partition bad been rightly dismissed, the fact that the interest owned by the’ 
plaintiffs was subordinate to that of the defendants. But there were other 
grounds on which the decision in that case was bised ; and for the reasons given . 
above I am unable to assent to the view, that is a general proposition of law, 
there can be no partition as between parties, the interest of one of whom is 
subordinate to that of the others. I think the Coat must in each case determine 
whether, having regard to the nature of the intents owned by the parties and 
to all other circumstances necessary to be taken nto consideration, the balance 
of convenience i«i in favour of allowing partition, and if it determines, that 
question in the affirmative, the mere fact of the parties owning interests which 
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are not co-ordijiate in decree, ought not to be a bar to partition. This view is 
in accordance, not only with English cases cited in the argument, namely 
Baring v. Nash (1 V. and B., 551) and Heaton v. Dearden (16 Beav., 147), which 
may be referred to so far as they deal with general principles, but also with 
the rules of justice, equity and good conscience, which our Courts are directed 
to follow in cases not provided for by any definite rule of law (see Act XII 
of 1887, seotion 37). 

For the foregoing reasons, I think that upon the facts stated in the refer¬ 
ring order, a decree for partition can properly be made. 

Haolean, C. J. —I have had the advantage of reading the judgment of 
Mr. Justice BANERJEE, and I concur in his conclusion. I desire to add that 
my decision must be taken to apply only to the particular facts of this particular 
case. 

Maophevson,'J. —I agree with Mr. Justice Banerjee. 

Trevelyan, J. —I concur with Mr. Justice Banerjee. 

[584] Beverley, J .—The language used in the case of Mukunda Lai Pal 
Chowdry v. Lehuraux (I. L. R., 20 Cal., 379) may not be strictly accurate or 
very precise, but what was intended to be decided in that case was that mere 
unity of possession, or as I should prefer to term it mere joint possession, 
is not enough to entitle the persons so in possession to have the land 
partitioned by metes and bounds. The right to a partition can only, in 
my opinion, exist as between co-parceners holding similar interests in 
the property. How “ similar interests ” should bo defined it may not be easy 
to say. They should probably bo permanent transferable interests. A tem¬ 
porary lease-holder of an undivided portion of an estate ought not, in my opinion, 
to be allowed to put his lessor to the trouble and expense of a partition. But, 
however that may be, the question does not really arise in this case. Here it 
is practically the zemindar of a 10 annas share of the estate seeking partition 
as against himself as the 6 annas zemindar and the piUtndars who hold that 
6 annas share under him. 1 can see no objection to a partition in this case, 
and I would answer the question put' to us accordingly. 

F. K. D. 


NOTES. 

[This was followed in (1908) 7 C.L.J., 449 :12 C.W.N., G70 ; (1904) 1 C.L.J., 40. 

As regards joint Hindu families, sec (1912) 23 M.L.J., 64. 

In (1908) 31 Cal., 214, it was held that a Dayabhaga Hindu widow was entitled to claim 
partition against her husband’s coparceners. 

In (1905) 9 C. W. N., 699, it was hold that partition should not be allowed when the 
interests of one or more of the persons owning interests in the property to be partitioned is 
of a temporary character. 

In (1906) 5 C.L.J., 307, one of several co-lessors wfio had leased the property to the same 
lessee was held entitled to a partition. See also (1907) 11 C.W.N., 397.] 
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APPELLATE CIVIL. 

The 6th April, 1897. 

Pbesent 

Mb. Justice Macpherson and Me. Justice Ameeb Ali. 

Jogendra Nath Roy Bahadur .. . .Plaintiff 

terms 

J C Price.Defendant * 

Civil Proceduie Code (Act XIV of lb's#), section t24 - Suit against public 
officer in respect of acts done by him in his official t opacity — 

Notice of suit- bint for damages against a public 
office/—Trespass Jomdei of causes of action — Amendment of plaint 

The plaintiff sued the d< fondant, n public* ofliepr, to recover dimager, for two distinct 
acts (via., wrongful anest and trespass) alleged to have been illegally and maliciously done 
by the defendant on two different occasions, and el tamed one lump sum as damages for both 
the acts, no peimission to [385] amend the plaint was asked for m the lower Court. On the 
21st of October 1895, the paintiff instituted this suit, having, on the 18fch of September 1896, 
served the defendant with a notice under section 421 of the Civil Procedure Code (Act XIY 
of 1882) 

Held ,—That tht former act (vi/ the plaintiff’-, at rest 1 was an act done by the defen¬ 
dant m his ofhcivl capacity and was dearly of tho laid eon torn plated by section 424 ot the 
Civil Procedure Lode, under which two months’ notice to the defendant would be neoessary 
previous to the institution of the suit, and that the suit was rightly dismissed bv the lower 
Court for want nt such notice Nhannnshah Begum \ Fcigitswn H L. R., 7 Cal , 499) 
distinguished 

Qua’te —Whether the lattei act (vu , th< trespass into the plaintiff's house) on the 
allegations in thi pia.nt was an ict done by the Migistr.ito in his official capacity, and 
whether a notice under section 424 of the Civil Piooi dure Code would be neoessary previous 
to suing for damages for such an ict. 

Held, further, that as tho two acts wire mixed up togethei m the plaint, and one lump 
sum claimed as damages for both, and as no pei mission to itnend the pi tint was asked for in 
the lower Court so as to convert the suit into one foi dam tges with rotcronce to the trespass 
only, the plamt ought not to be allowed to be amended on appeal to the High Court. 

The plaintiff instituted this suit m tho Court of the Subordinate Judge 
of Rajshahye for recovery of Rs. 23,000 m one lump sum as damages 
from the defendant, alleging that the defendant, while District Magistrate 
of Rajshahve, after holding the usual preliminary inquiry in a criminal 
case (in which the plaintiff was one of the accused) committed the plaintiff* 
on the 21st July 1894, to take his trial be f ^e the Court of Session, 
enlarging him on bail, and after that, while the plaintiff was ill and 
under hncdical treatment in Calcutta, without giving the plaintiff any previous 
intimation of the cancellation of the former order for bail, illegally and mali¬ 
ciously eausod him to be arrested by the police, on the 23rd erf October 1694, 

* Appeal from Original decree No. 149 of 1896, against the decree of fiabu Chandra 
Kvjmt Bey, Officiating Subordinate Judge of Rajshahye, dated the 17th of February 1896. 
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under a warrant issued by the defendant, and had him taken to Rajshahye 
where the plaintiff was again enlarged by the Sessions Judge of that place on 
furnishing fresh security; and that subsequent to the commitment of the 
plaintiff to the Sessions and during his absence from home, tho defendant, 
together with others, unlawfully and without any just and reasonable cause 
trespassed into the plaintiff’s house at Nattore without his knowledge and 
consent and against the protest of his servants; and that these illegal and 
malicious acts of the defendant the plaintiff suffered damages. 

[586] The suit was instituted on the 21st of October 1895, and although 
it was sot out in the plaint that the aforesaid acts having boeu done in bad 
faith and out of malice there was no necessity to serve a notice on tho defen¬ 
dant under section 424 of the’Civil Procedure Code, a notice under that section 
had been served on the defondant on the 18th of September 1895. 

The defendant contended (intet alia) that the suit having boen filed on 
the 21st of October 1895, i.e., before tho expiration of two months from the 
date of delivery (18th of September 1895) of the notice under section 424 of 
the Civil Procedure Code, and tho acts complained of having been done bv the 
defendant in his official capacity and in good faith, it was not maintainable. 

The Subordinate Judge dismissed the suit on the ground that the defen¬ 
dant was entitled, as a ‘ public officer,’ to two months’ notico under section 424 
of the Civil Procedure Code, previous to the institution of tho suit, the acts 
' Complained of having been done by the defendant in his official capacity. 

The plaintiff’ appealed to the High Court 

Babu iS’r? Nath Oas, Balm Pramatha Nath S<v and Babu lima Prosarl 
Chatterjee for the Appellant. 

Babu Hem Churn!er lianenee and Babu Ham Chat an Witter, for the 
Respondent. 

The judgment of the High Couif (Macpherson and Ameer Ali, JJ.) 
was as follows :— 

The question raised in this appeal is whether the suit could be instituted 
without tho notice, or ratlin hefoicthe oxpnv of the period ot notice, prescrib¬ 
ed by section 424 of tho Code of Civil Piocedurc. The case as set out in 
the plaint, is that the defendant who was the District Magistrate of Raishahve 
committed the plaintiff to the Sessions on charges under sections 388 and 109 
of the Indian Penal Code, and that the plaintiff was, under an order of the 
Magistrate, enlarged on bail. The trial at the Sessions Couit did not take 
place on the date fixed, but was postponed on the application of the plaintiff. 
Subsequent to the postponement, the plaintiff sa\s that, while lie was 
in Calcutta, the defendant caused him to he attested under a wan ant and 
had him taken to Rajshahye where he was again onhnged on furnishing 
fresh security. He charges that this act was illegal and malicious [587] Then 
the plaint proceeds to state that, subsequent to the commitment of the 
plaintiff, the defendant, together with othors, trespassed into the plaintiff’s 
house at Nattoro without Ins knowledge and consent and against the 
protest of his servants. On account of these t.vio illogil acts, the plaintiff 
prays that a sum of |ts. 25,000 may be awarded to him as damages. It is set 
out in the plaint that, although no notice was neeessarv under section 424, a 
notice had been given. 

The defendant admitted that a notice was given, but contended that the 
suit was not maintainable, as it had been brought before the expiry of the 
prescribed period, and thore is no doubt that this was so. The subordinate ( 
Judge has thrown out the case on that ground, and the plaintiff now appeals, 
Contending that, under the circumstances stated in the plaint, a notice was 
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not necessary, and that even if it was, the Subordinate Judge had no authority 
to dismiss the Buit, section 424 being merely one of procedure. We think 
there cannot be the slightest doubt that, under the circumstances stated in 
the plaint, the first act of which the plaintiff complains, viz., his arrest under 
the warrant, was an act purporting to have been done by the defendant in his 
official capacity. The defendant was admittedly the Magistrate of the District. 
In that capacity he had committed the plaintiff to trial, and in that capacity 
he thought it necessary to have the plaintiff arrested in order that fresh 
security might be given. We are not concerned with the question whether 
that was a legal or an illegal act, suffice it to say that it is an act, which, in 
our opinion, is clearly of the kind contemplated by section 424. The learned 
pleader for the appellant contends that as the act is said to have been done 
maliciously, section 424 does not apply, and that that section only applies to 
acts done inadvertently, and as authority he cites the case of Shahunshah 
Begum v. Fergusson (I. L. R., 7 Cal., 499). There certainly are some remarks 
of Mr. Justice CUNNINGHAM which would lend support to this contention, but 
that was a ease of a very different description from this, and we think the 
remarks made must be taken in connection with the facts of that particular 
case, and not as of general application. There the Official Trustee was sued by 
the plaintiff who claimed a.certain interest [588] in a trust property which she 
had failed to get, and in the suit brought by the plaintiff against the Official 
Trustee, it was held that no notice was necessary. This is a case of a wholly 
different character, and we are not aware of any instance, certainly no such 
case has been cited to us, in which it has been held that the section does not 
apply to the case of a public officer charged with a tortious act done by him in 
his official capacity. The section does not seein to us to warrant the drawing 
of any distinction between acts of this kind done inadvertently or otherwise. 

Then it is said that the Subordinate Judge had no auvhority to dismiss 
the suit. But if the law says that “ no suit shall be instituted,” we fail to 
see how it is to be tried or what other course than dismissing the suit could 
have been adopted. 

Then as regards the second act in respect of which damages are claimed, 
viz., trespass into the plaintiff’s house, it may be a question whether, on the . 
allegations in the plaint, that act was one done by the Magistrate in his official 
capacity. But we think it is unnecessary to go into that question. Assum¬ 
ing that as regards it, a notice was not necessary, the suit was not one which in 
respect of the first act charged could be instituted. The two acts are mixed up 
together in the plaint, and one lump sum is charged as damages for both. 
It may be that we could allow' the plaint to be amended by striking out of it 
the cause of action and damages claimed in respect of the arrest so as to 
convert the suit into one for damages with reference to the trespass only. Even 
in that case the question would have to be tried whether the defendant in 
committing the act of alleged trespass was or was not acting in his official 
capacity, and evidence on that point would have to be taken. We do not 
think that this is a case in which we ought now to allow the plaint to be 
amended. The plaintiff persisted throughout that the suit, as framed, was 
maintainable, and permission to amend the plaint was never asked for in the 
lower Court. We therefore dismiss the appeal witlii costs. 

B. D. B. -Appeal dismissed. 

MOTES, 

[See also <1907) 29 All., 567 ; (1903) 26 All., 220 ; (1897) 25 Cal., 289 ; (1904) 26 Bom., 
529, as regards illustrations of acts done in official capacity.] 
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[889] ORIGINAL CIVIL. 

The 9th March, 1697. 

Present: 

Mb. Justice Jenkins. 

Amrifco Lall Dutt 
versus 

Surnomoye Dassee. 


Hindu Law--* Adopt ion—Tower to adopt—Validity of power to widow and 
executors to adopt—Exercise of such power by widow with consent of the 
surviving executor—Construction of Will—Direction for accumulation 
with proper limitation—Bight of adopted son to the corjms and 
surplus income during the life-time of the 
adoptive mother. 

The testator by his will authorized and empowered his wife to adopt a son in tbu follow¬ 
ing words “ I hereby authorize and empower my wife and executrix, and my executors 
and trustees, to whom I give full permission and liberty to adopt after my decease a son, and 
in oase of his death during his minority or on attaining his full age, and without leaving 
male issue, to adopt a second son, and in case of his death during minority or on attaining 
such age and without leaving male issue to adopt a third son, and no more, &c. 

Held,— The power of adoption was valid. The testator associated the other execu¬ 
tors with his wife for tho purpose of ensuring a wise exercise of her discretion in the selection 
of a son for adoption, and not with the intention of making it an essential conditiou of 
adoption that they should take a part in the ceremony of adoption, from which under the 
Hindu law they were precluded. 

Held, also—The power was given to the executors qua executors, and therefore survived 
to the holders for the time being of the office of exocutors ; the death of one of them before 
the power was exercised did not therefore render the power void. 

The power was validly exercised by the wife adopting with the consent of the surviving 
executor. The mere fact of the surviving executor not having actually and physically taken 
in adoption was nob a failure to comply with the terms of tho power. 

In the ninth clause of the will the testator, after directing certain payments to be made 
out of the income of the estate, proceeded as follows But in no case shall such adopted 
son have or exercise any control or dominion over my estate and oflects until the death of 
my wife ; after which event I direct my said exocutors and trustees to make over the whole 
of my estate and effects, both real and personal, movoable or immoveable whatsoever and 
wheresoever and of what nature or quality soever, to such adopted son who shall survive my 
wife, if he shall have attained his age of [990] eighteen years during the life-time of my 
wife, or on his so attaining suoh age after her decease, to whom and his heirs I give, devise 
and bequeath the same.” 

Held ,—The second adopted son was not presently entitled to the surplus income or profits 
of die properties until the death of his adoptive mother, nor to have the corpus (even after 

• Original Civil Suit No. 535 of 18!M. 


^9 UAL.—51 


401 




IIM.» Cal. 691 


AMBITO LALL DUTT 0, 

4 

^BoVieioH being made for the payments mentioned in the will) \»f the estate made over to 
him. It is not incompetent foe a Hindu testator with proper limitation to direct an accumu¬ 
lation of the income of property which under his will vests in his executors or trustees. In 
the absence of special provision the limit must be that which determines the period during 
which the course or devolution of property can be directed and controlled by a testator. 

THIS was a suit for the construction of the will of one Ifari Das Dutt, a 
Hindu inhabitant of Calcutta. The portions of the will material to this report 
are given in the judgment. 

The will was dated October 30th, 1875, and tho testator died the same day. 
Of the executrix and executors named in tho will onl} the testator’s widow, the 
defendant Surnomoye Dassee and Dwarka Nath Dutt took out probate. The 
other executor, Madhu Sudan Dutt, did not take out probate and took 
no part in the administration of tho testator’s estate or in the adoptions made 
to the testator, though he did not actually renounce his office. He died on 
tho 1st of April 1877. The widow Surnomoye Dassee adopted a boy as the 
testator’s son on August 9th, 1876, who died on 29th January 1881, ten years 
old and unmarried. On Februan 9th, 1881, the widow adopted the plaintiff, 
who attained his majoiity in July 1891, and at the time of the suit had one 
son living. Both tho adoption-, were intended to he in execution of the power 
contained in the will, and were made with the consent of the executor, Dwarka 
Nath Dutt. 

The plaintiff instituted thib suit claiming as the validly adopted son of 
the testator to bo entitled to the c >rpus of his estate after providing for the 
annuities directed to be paid out ot the estate, and in any event to ho entitled 
to tho surplus income during the widow's life-time The defendant, Surnomoye 
Dassee, denied tho validity of the plaintiff’s adoption and claimed to be entitled 
to tho estate as the heire«s of the first adopted son. The other defendants, 
who were the daughters and their sons, domed the validity of the plaintiff’s 
adoption. 

[5911 Mr. H\ O'. Bonnerjee, Mr Dunne and Mr K. S. Bonnerjec for the 
Plaintiff. 

The Advocate-General (Sir Charles Paul), Mr. J. T 1 Voodroffe, Sir Griffith 
Emm, Mr. Stephni and Mr. Chainaharti for the Defendant, Surnomoye Dassee- 

Mr. Jackson and Mr. Garth tor the other Defendants. 

Mr. IF. C. Bonner / ee — The power to adopt was a \alid power. The 
words in clause 8 must he taken distributive!}. Dossmoney Dossee v. Ptosono- 
moye Dossee (2 Ind. Jm. N S , 18) shows that a benignant construction 
should be put on a power to adopt, and the Court will always try to give rea¬ 
sonable meaning to the language of a will Tho widow is the only person who 
can actually adopt, hut other pei sons may bo associated with her in selecting a 
boy to be adopted. The testator must ho taken to have known the law, and the 
language ol the will shows clearly that he intended Ins widow to adopt with the 
concurrence of his executors. The executors are not mentioned by name 
anyw r here in the will after clause 2, and the widow is only once named after 
that clause, viz., in clause 8, the adoption clause. This shows clearly that the 
actual adoption was to be made bv tho widow, while the executors were to 
assist her in making a proper selection. 

Tho power was \alidly exercised. The power was not given to Madhu 
Sudan Dutt and Dwarka Nath Dutt personally, but 'to the testator’s executors, 
that is, to those who took out probate of his will and undertook the management 
* - * 
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of his estate. The will is governed by the Hindu Wills Act (XXI of 1870) 
and no title would accrue to the executors named in the will until they had 
taken out probate. The fact that Madhu Sudan Dutt never took out probate 
during his life-time is equivalent to bis renouncing his executorship. Therefore 
the adoption by the widow, with the concurrence of the executor who did take 
out probate, is a valid exercise of the power. 

An adopted son occupies exactly the same position as a natural born son in 
the adoptor’s family, and succeeds not only lineally but collaterally to the family 
of his adoptive father; Padma Kumn Debt v. Court of Wards fl. L. It., 
8 Cal., 302 (311): L. E., 8 I. A., 229 (247)1. The adopted son is heir-at-law of 
£692] the testator and doos not require any gift; lie is entitled as heir-at-law to 
the whole of his adoptive father’s estato except so far as that ostite has 
been validly given away, Tagore v Tagore (9 B. L. R., 377 : L. R., 1. A., Sup. 
Vol., 471. I Jenkins, J. —Doos not the plaintiff at the most take onlv a partial 
interest 7 Suppose he dies in tho life-time of the widow without) leaving male 
issue ?] Whore an estate is vested in a person sub]ect to be divestod on the 
happening of a certain event, the person in whom the estato is vested is 
entitled to actual possession. The plaintiff takes a vosted interest subject only 
to his estato being divested if lie dies in the widows life-time without leading 
male issue. A 9 a validly adopted son he tabes as hcir-at law and dehors the 
will. The clause restraining his possession is invalid. At any rate he is 
.entitled to the surplus income after sufficient provision has been made for the 
payment of the annuities. 

By the second adoption the willow divested the estate which she took as 
the heiress of tho first adopted son. Bee Dhimn Doss Pandcyv. Shama Soondery 
Debia (3 Moo I. A.,229). Where there were two widows and one adopted son that 
son divested the estato of both widows, Mondaktm Dasi v. Adniath Dey (I.L R., 
18 Cal., 69). The dictum of the Privy Council in Hhoobun Moye Drbiav. Iiam 
Ktshore Acharj Chnwdhry (10 Moo. 1. A., 279) at page 311 of the report supports 
my contention. See also Jighani Mo nee Hog v. Kristo Soonderee Hoy (7W.lt., 392). 
(JENKINS, J. —As a matter of fact tills point was not raised there between the 
widow and the son, hut tlio Privy Council dictum is citod with approval ] 
Ham Soondur Singh v. 8 m bailee Dosser (22 W. li. t 121) goes to the full length 
of my contention that the second adoption divested the adoptive mother’s estate. 
(JENKINS, J. — But does not this only show that tho second adoption would 
only entitle the adopted son to succeed after the death of his adoptive mother. 
It is only a declaration regarding the validity of tho adoption, and does 
not deal with the question in whom tho propeity was after the second 
adoption, whether in (he mother or the sor.] The circumstances of that 
case did not require that the question should be decided, hut it is submitted 
that as far as it goes the judgment in that ease fully supports my contention. 
[593] Iu the sequel to Hhoobun Moye’s case the point did not arise. There 
is another dictum of tho Privy Council in my favour , Veltanki Venkata Krishna 
Hao v. Venkata Hama Lakshmi (I. L. R, 1 Mad., 174 : L. B.,4 I. A., l). 
Besides these dicta there arc expiess authorities m m\ favour 111 the Bombay 
and Allahabad Courts— Jamnabai v. Haychand Nahatchand (1. L. R., 7 Bom., 
225), Bavjt Vinayakrao v. Lakshoubai (1. L. H , 11 Bom., 381) and Lakhmi 
Chand v. Oottobai (I. L. R.,8 All., 319). There is one casein which the 
question was left open, but the point did not really arise there— Ramasami 
Aiyan v. Venkataramtyan (I. L. R., 2 Mad., 91 : L. E., 6 I. A., 196). 

The Advocate-General. — The will must be looked at as a whole and the 
good and the bad parts must be considered together. One must find out the 
real intention of the testator— Tagore v. Tagore (9 B. L. R., 377 : L. R., I. A, 
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Sup. Vol., 47), The executors in this case had not been chosen at random; 
the testator had appointed his father and his uncle; and, what is more, had 
appointed them trustees. It shows that they were persons in whom he had 
great confidence. This was a power deliberately given to three persons to 
adopt. Clause 8 taken with clause 14 (a) shows that the consent of the exe¬ 
cutors cannot be imported into the power. The intention was not that if one 
executor died the widow and the surviving executor could adopt, but that the 
widow and the two executors must adopt, and on the death of the widow the 
two executors were to adopt. The words in clause 8 giving the power cannot 
be read distributively. A man may give a power to adopt subject to a restriction 
as has been done in this case, where the widow has been given a power to 
adopt, but that power is restricted by her being bound to adopt in conjunction 
with two other persons. She does not stand in a superior position. It is the 
executors who are the important element in the adoption. Under these circum¬ 
stances the power is bid in law and cannot bo executed. See Golap Chander 
Sircai’s Book on Adoption, pp. 233 and 234. His view seems to be correot. 
See also Surendro Keshub Iloyv. Doorgasooiideru Dossee (I. L. R., 19 Cal,, 613 : 
L. R., 19 I. A., 108) A man who has given such an unusual power to adopt 
must have had some special reasons for making the appointment in the way 
[894] he did, and must have had sjjocial confidence in the persons he has 
chosen. The death of the father got rid ol the whole power of adoption. 
This is not a case of consent, hut a case of a power, and a power given for a 
reason. In Becm Churn Hem v Hecrn Lull Seal (2 Ind. Jur. N. S., 225) two 
points wore decided, that a deed of adoption must be strictly construed, and 
that when the assent of an executor is necessary an adoption without such 
an assent is bad. Powders must be strictly construed ; Far well on Powers, 
p. 129. A powoi to adopt is not testamentary in its character, Bhoobun Moye 
Debia v. Ilam, hi shore Acliarj Choivdhiy (10 Moo. 1. A , 279), and because it 
is contained in a will it does uot necessarily become testamentary in its char¬ 
acter. A will is the “ legal declaration of the intentions of the teHtator with 
respect to his property which he desires to ho carried into effect after his 
death , ” Succession Act (X of I860), section 3 , Probate and Administration 
Act (V of 188L), section 3. If the will contained nothing more than a power 
to adopt the power would not he testamentary , probate would not be neces¬ 
sary An executor is the jierson to whom the execution of the last will of a 
deceased person is by the testator’s appointment confided ,” Succession Act, 
section 3, Probate and Administration Act, section 3. When he is named in 
a power to adopt he has nothing to do with the testator’s property ; it ts a 
personal trust, and he does not execute tho power virtute officii. Section 92 of 
the Probate and Administration Act only refers to powers that can be exercised 
by executors qud executors, and if my contention is correct its provisions do 
not affect a powm. In this case the power was not given to the executors 
Qua executors. The word executors ” in clauses 8 and 14 (a) is merely a word 
of description. Although the power of adoption is contained in the will and 
the persons nominated by the will as executors are told to carry it out, this 
fact does not give them any different powers under the power unless it is shown 
that it was intended to be exercised by them qud executors. 

The words “ widow ” and “ executrix” in clause 8 show that the power was 
not given to the executors qud executora; and moreover after the due adminis¬ 
tration of the estate they would hold it not as executors but as trustees. By 
the woid executors ” the testator must have meant the persons named in 
danse 2. The [895] fact of their names not being repeated is of no importance ; 
and clause 9 shows that it was a matter of personal confidence, and that the 
executors were not meant to act in the adoption qud executors. The power 
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cannot be taken distributive^. The will was drawn by an English solicitor, 
and if the intention had been that the power should be taken distributively, 
some words such as “ after her death ” would have been inserted. The moment 
their executorial duties were completed the executors held as trustees. The 
adoption might have been made at the end of fifty years from the testator’s 
death. The clog was put on the widow’s power of adoption, because the 
testator wanted a proper selection. The potential part in the act of adoption 
is the selection of a child, and it is a most significant fact that tho testator has 
appointed his father to be ods of the people to make the selection. 

If the first adoption was good, on the death of the boy the widow 
succeeded to his estate as his heiress. Can an adoption by her in her husband 
carry with it another person’s estate? 

In Padma Kumari Debt v. Com t of Wards (I. L. R, 8 Cal, 302 : L. B., 
8 I. A., 229) Chundrabali had made a surrender of her estato to the second 
adopted son. At the most the second adoptod son was only the brother of the 
first adopted son. If you once concede that the estate the widow took on the 
death of the first adopted son was that son's estate, it cannot bo divested from 
her by the second adoption. lihoobtin Mni/e Dehia’s case does not affect my 
contention, because the last time the question arose before the Privy Council 
they treated it as an open one. liykant Monee Boy v. Ktslo Soonderee Iioy 
(7 W. B., 392) is clearly in my favour. Tho head note is w rong, and all that 
was really laid down was that the second adopted son could succeed after tho 
widow. Bam Soondur Smqh v. Suihancc Dosw (22 W.B , 121) if it has any 
bearing on this case, is also in my favour, for it gnos no further than liykant 
Monee Boy v. Kisto Soonderee Boy (7 W. K., 392). Mondakim Vast v. Admath 
Dey (I. L, B., 18 Cal , 69) has no bearing upon the present case, because, 
although the title of an adopted son is a preferential title to that of a widow 
to his adoptive father’s estate, it is not a pioforential title to that of a mother 
succeeding as heiress to her son’s estate. Kally Pro so nit o (those v. (ioccot 
Chunder Mitter (I. L B., 2 Cal., 295) [5963 is in my faiour The High Court 
of Calcutta has never \et decided that a widow by a second adoption divests 
the estate she has obtained as 1 he heirfess of her first adopted son, and the cases 
cited, I contend, go to show that in its opinion she does not so divest that 
estate. The decisions of the Bombay and Allahabad Courts cannot bind the 
High Court at Calcutta: thoy are really of little more value than American 
authorities in tho English Courts. And as regards the caso of Jmnnnbai v. 
Baychand Nahalchand (I. L R., 7 Bom., 225), the dictum of the Privy Council 
in Bamasami Atyanv. Venkataramiyan {1. L. R., 2 Mad., 91: L. R. f 6 1. A., 196) 
was not brought to the notice of the Judges who decided that ease, although it 
was the Privy Council’s latest dictum on tho question, and they followed the 
earlier one in VeUankt Venkataknshva Rao v. Venkata Rama Lakshmi (I. L. 
R., 1 Mad., 174 : L R., 4 J A., 1). This, it is submitted, deprives their decisions 
of all value as an authority. As regards liatji Vmayakrao v. Lakshmibai 
(I. L. R., II Bom., 381), Farhan, J., felt himself bound to follow the decision 
in Jamnabai v. Baychand Nahalchand (I. L. R., 7 Bom , 223). [JENKINS, 
J. —But he approved of it.] I frankly confess that I am unable to under¬ 
stand the grounds upon which the decision in Lakshmi Chand v. Qottobai 
(I. L. R., 8 AH., 319) was arrived at. As regards the Privy Council 
dicta, Bhoobun Mope's case (10 M. I. A., 279) was decided in 1865, Vellanki 
Venkata Krishna Boo v. Venkata Rama Lakshmi (I. L. R., 1 Mad., 174: L. R., 
4 I. A., 1) in 1876, and Bamasami Aiyan v. Venkataramiyan (I. L. R., 2 Mad., 
91: L, R. 6 1. A., 196) in 1879, so the dictum which in my favour is the 
latest and the one pronounced after the point had twice before arisen before 
their Lordships. [Mr. Bonnerjee. — I also rely on Worthington v. Evans 
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165), Green v. Green (2 J& L. 539), and Dawson ** mmssji : 
pCllii Bl, 2 Gh. Div., 768) in support of my contention that the power was 
validly exercised.] Those cases do not affect the present case. Here there 
' is no question of a legacy with a condition. In addition to this dictum 
Mayne’s opinion is in my favour. [Jenkins, J.—Mr. Mayne does not seem 
[697] to give any definite opinion ; see section 179]. He anyhow treats it as 
an open question; see section 174. [Jenkins, J. —The surplus inoome is 
directed to be accumulated until the death of the widow. Is there anything 
rendering such a direction invalid ?] I know of no authority which shows 
that such a direction is bad. At any rate if the direction to accumulate is bad 
there was an intestacy as regards such accumulations, and they were inherited 
by the first adopted son as heir-at-law, and on his death by the widow as 


his heiress. 

Sir Griffith Evans on the same side.—The doctrine laid down in Dawson 
v. Massey (L.R., 2 Ch„ Div., 758) was brought in fui the interpretation of 
legacies with a condition and cannot be applied to powers. It has no bearing 
on this case where the power was not intended by the testator to be testamen¬ 
tary and was created solely for the purpose of bringing in a heir. It is a mistake 
to suppose that a Hindu in giving a power to adopt is actuated solely by 
religious motives. There are many other reasons, such as the perpetuation of the 
testator’s name. Adopted sons frequently prove to be disobedient and dissipate 
the estate of their adoptive fathers. It was for this reason that the testator 
selected his father and his uncle to make the adoption in order that a well- 
behaved child might be adopted. That the testator was not actuated solely 
by religious motives is clear from clause 14 of the will. If you read the words 
in clause 8 distributively, then the words “ to whom I give full permission to 
adopt” have no sense or meaning whatever. Although the condition with regard 
to the power of adoption renders it bad still you cannot give effect to the 
power without the condition, but the power must be strictly construed. Surendro 
Eeshub Boy v. Doorgasoondery Dossee (I.L.B., 19 Cal., 513 : L.B., 191.A., 108). 
[JENKINS, J. —Do you say that from the language of the will the testator did 
not intend that the adoption should take place according to Hindu law?] It is 
not necessary for me to say that. What I contend ‘ is that the power was 
given to the widow and the executors jointly. It was not a power given to 
the widow to adopt simpliciter, but she had to adopt modo et forma: and her 
adoption of the plaintiff with the consent of Dwarka Nath Dutt only is not a 
compliance with the terms of the power. [JENKINS, [598] J. —It seems to 
me that in Monemothanath Day v. Onothanath Day (2 Ind. Jur. N. S., 24) Sir 
BaBNES PEACOCK drew a distinction between an adoption and the nomination 
of a persona dasipnata, and indicated that it was only in the case of a persona 
designata that a power must be strictly construed. He appears to have parti¬ 
cularly distinguished that case from one where an adoption is made under the 
Hindu law.] The two ideas do not exclude one another. Sir BaBNES PEACOCK . 
waB only dealing with a testamentary devise, and it was not necessary to : 
consider the effect of a simple permission to adopt. The canon that powers. 
of adoption must be strictly construed was first laid down as far back as 1864 
in the case of Mohindrc Loll Mookerjce v. Bookiney Dabee (Cor., 42) and has 
never been departed from since. A man may give’his widow permission 4o - 
adopt, but he may clog that permission with any restriction he pleases, and if,'.' 
he chooses to add such restrictions, the permission cannot be read as a general ; 
'permission to adopt. It is not possible to altar the power in this case, or to 4 
remove any of the restrictions with which it is clogged. 

1 also contend in the alternative that if the power is construed as a power ’ 
to the widow to adopt with the concurrence of the qxMutexs, «fci$,-4he 
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concurrence of both the executors was necessary in order to make a valid 
exercise of the power. [JENKINS, J., referred to Eaton v. Smith (2 Beav., 263)]. 

Mr. Jackson for the other defendants.—The proper place for clause 14 (a) 
is directly after clause 8, for what was in the testator’s mind was that he 
Gould confer a power of adoption upon his executors ; and such a power is bad. 
The testator intended to confer the power oi adoption on the throeporsons 
named in the will, but that he was unablo to do by law The widow is 
a trustee—see clause 7 of the will,—and in any event the plaintiff is 
not entitled to either the corpus or the surplus income until the trusts created 
by the will are fulfilled. The plaintiff’s natural father was fully aware of the 
provisions of the will, for he was the son of the executor, Dvvarka Nath Butt, and 
has practically managed the whole of the estate since Dw arka Nath Butt’s death. 
[599] Therefore the plaintiff on his adoption is bound by all the provisions of 
the will. A child may be taken in adoption, but at the same time the widow 
can enter into an arrangement with the natural father that the estate which such 
child would ordinarily take shall be restricted. Chitko Raghnnath liajadiksh 
V. Janaki (11 Bom., II. C., 1991 ; Raoji Vmayakrao v. Lak&hmibai (L L. R., 
11 Bom., 381); Ramasami An/an v. Venkataramiyan (I. L. R , 2 Mad., 91: 
L. R., 6 I. A., 196) ; Lakshmi v. Subramanya (I. L. R, 12 Mad., 490), Bhaiya 
Rabidat Singh v. Indar Kunviar (1. L. R., 16 Cal., 556 L R., 161. A., 53). 
The heirs-at-law are ontitled to prevent the corpus ol the estate being handed 
over to the plaintiff, and he is not entitled to the surplus income, for at the 
time of his adoption bis natural father know of the accumulation of the surplus 
and by the deed of adoption consented to all the provisions of the will being 
carried out. 

Mr. Bonnerjee in reply.—It is clear from tho language of the plaintiff’s deed 
of adoption that it doe^ not make any agreement restraining the adopted 
child's rights; so the cases cited h\ Mr Jackwn havo no application. The 
deed of adoption shows clearly that the persons to whom the power was 
granted took the same view of tho manner in which the power was to be 
exercised, as the one I contend is the right one. The only reasonable 
construction that clause 8 ot tho wili can hour is that the widow should adopt 
with the concurrence of tho executors. Again, even if the power was a power 
to all three persons to adopt, which would be illegal, the Court will uphold the 
power so far as it is good, and reject it bo far as it is had. Bee Way in v. Webb 
(6 Mad, 71), where under tho Mortmain Act tho Court upheld a legacy so 
far as it was valid. But 1 contend that the power is a power to the widow to 
adopt with the consent of the executors and is a good power. The part the 
executors had to take in tho adoption was virtule otfion. Tins is cleir from 
the language of the will. The widow’ is expressly named in the power to adopt, 
while the executors are not. There is also m clause 13 a powor to appoint 
fresh executors who would have oxactly tho same powers as the original 
executors. The power [600] was vahdlv exorcised, aud the concurrence 
of the surviving executor, the other having died, was ail that was necessary. 
Eaton v. Smith (2 Beav., 236), Dawson v. Massey (L. R., 2 Ch., Biv., 761). 

That the widow divests the estate that is in her by a second adoption is 
based on the principle that a widow has tho powor to surrender her estate so 
as to accelerate the next reversioner’s estate. A widow can always voluntarily 
surrender her estate to the next reversioner— see Noboki shore Sanna Roy v. 
Bannath Sarma Roy (I. JL. R., 10 Cal., 1102). A widow need never adopt, 
although empowered to do so, and the adoption is purely voluntary on her 
part. The very act of adoption on her part is a relinquishment and surrender 
of her estate to the adopted son. 
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The case of Bamasaml Aryan v. Venkataramiyan (I L. E, 2 Mad , 91 * 
L E, 6 1 A , 196) so strongly relied on by the other side is of veiy little value 
The point does not seem to have been raised m either of the Courts below or 
in the aigument before the Pmy Council oi to have been m any way bonsi- 
dored by them in Vcllanki Venkata Krishna Ban v Venkata Bama Lakihmt 
(I L R, 1 Mad 174 L R, 4 I 4 , l) the point was laisad in the Court 
below, was suggested by Sir Jamis Colvilli dunng the argument, was argued 
upon, ird their Lordships must have consideicd the point carefully before 
pionouncmg their dictum 

The duoction to accumulate is bad bee humara Assima Krishna Deb v 
Kumara Krishna Deb (2 B L R, 0 C U) l JrNRllsS, J—That was a 
dn action contravening the rule against peipetuities J The beneficial interest 
in an estite cannot b\ Hindu law he held in suspense or lemun without an 
ownei Mayne s Hindu 1 iv\ section W Hrarnamayi Dost \ J age*, Chandra 
Dutt (8 B L K 100) Mokoondo Lull S ha it ' (,oni sh ( hundei Shaw (I LR, 
1 Cal 104) hnlly Nath Nauqh Choudh>y \ Lhu>ui n ) Nath Nauqh Choudlvry 
(ILB.ttCd 878) 

Jenkins, J — \s tl »s action wis oiigmilly li Jimed it was alleged that 
various lneiches of tiust h id been commiltei and consequent lelief was olaimed 
When however the m ittei hist [601] c uue bcfoie me as a result of discussion 
that then took place the chaiges of misconduct wuo withdiawn and the claim 
resolved itself into one for constiuction of the will md sdinmistration 

The tc-titoi whose will gn< use to tlieso pioceedmgs is ono Hin Das 
Dutt i vvf ilthv Hindu of the Sudi i caste and a resident of Calcutta, who 
died in October 187*5 leiungasolt widen the defenUnt, Sieemutty Surno- 
mo\ a Dasseo and two man led daughters tho defend ants, Sieemutty Piommoye 
Dassee and Sieunuttv Rmee Monev Dassce The fust named of these 
daughteis xt the time of hoi father s deith hid three sons the defendants, 
Radhi Tio^ad Mullick ind kisi Piosid Mull ck and one since deceased she 
also has hid two sonsboin after her fathn s death the defendants Peary 
Lai Mullick and Belnn L ill Mullick The other daughter, I am told, has had 
no clnldien 

On the 30111 of Octobei 1870 thedu of his death Han Das Dutt executed 
Ins list will ai d its ronttnts aie set out it length in the second paragraph of 
the claim By it he appmitcd his wife his fathci Babu Madhu Sudan 
Dutt, and his uncle Dwuki Nath Dutt, to he his txecutrix and executors, 
and of these the testators wife and uncle alone pioved the will The father 
apparently never pi rimmed anv e\i cu f oi ml duties oi intermeddled m the 
management >f 1 o estate hut at the sime time he never expressly renounced 
probate On trie 9fh of August the widow with the consent of Dwarka Nath 
Dutt, purjmted to take a boy of fi e, mined Tatipoisaud Mullick in adoption 
as the son of tho fostatoi m puisumie of a power in the will, to whioh it 
will be necc&siry later to refer at length hut this idopted son died on the 29th 
of January 1881 when he was only ten years old • 

On the 1st of April 1877 the testators father died, and on the 9th of 
bebruaty 1881 the plaintiff s natui il father purported to give and the testator’s 
widow purported to take the plaintiff, then a h > of eight, m adoption as the 
soi of the testator, the executor, Dwarka Nath Dutt being present on the 
occxsiou and consenting This adoption, like the foimer, was intended to be 
m execution of the power contained m the testators will, and it is admitted 
thit prior to tbi-> action the legihty of tho adoption hid never been called in 
question on the contraiy the plaintiff has throughout been [602] brought up 
and, treat e- as the duly adopted son of the testator It will here be convenient 
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to refer to those portions of the will which are especially relevant to the points 
raised in this case. In clause 2 the testator says:— 

“ I appoint my wife, Sreemutty Surnomoye Dassec, the executrix, and my father, Babu 
Madhu Sudan Dutt, of Mullick’s street, aforesaid, and my uncle Babu Dwarkanath Dutt of 
Thuntonneah in Calcutta, aforesaid, the executors and trustees of this my will.” 

Clause 8 provides as follows : — 

“ Whereas having no son born to me of my body I am desirous of adopting one in my 
lifetime, hut in case I depart this life before carrying such my desire into effect 1 hereby 
authorise and empower my wife and executrix, Sreemutty Surnomoye Dasseo, and my 
executors and trustees to whom 1 give full permission and liberty to adopt after my deecaso a 
son, and in case of bis death during his minority or on attaining his full age and without 
leaving male issue to adopt a second son, and in case of his death during minority or on 
attaining such age and without leaving male issue to adopt a third son and no more. In any 
of the above cases of adoption should the adopted son die leaving a son or sons, the power of 
adoption shall cease or remain in abeyance duriag the life or livestime of such son or sons of 
such adopted son, but shall revive on the death of such son or sons during minority 
Clause 9 is as follows : - - 

11 1 direct my executors and executrix and trustees to piy out of the income and interest 
of my estate and effects monthly all necessary household expenses as well as for the worship 
of our family idol, Sree Sree Itadhagovindjee, and topav my wife monthly during her natural 
lifts for her sole and separate use the sum of rupees two hundred, and also the sum of rupees 
fifty monthly to such adopted son, who shall live and attain his full age of eighteen years, 
after his so attaining such age of eighteen years during the lifetime of my said wife, provided 
he remains under her control and bears a good character, and if my said executrix and 
executors and trustees think fit and are satisfied with his conduct and behaviour, and for 
the purposes of such monthly expenditure my executrix, executors and trustees shall set 
apart and retain out of the interest and income of my estate a sum sufficient to meet such 
expenditure for six mouths and invest the rest and residue of such income and interest in 
Government Securities in their joint names, but in no case shall such adopted son have or 
exercise any control, dominion over my estate and effects until the death of my wife, after 
which event I direct my said executors and trustees to make over the whole of my estate 
and effects, both real and personal, or immoveable or moveable whatsoever and wheresoever 
and of what nature or quality soever to such adopted son who shall survive my wife, if he 
shall have attained his ago of eighteen years during the lifotim' of my wife or on 
[ 608 ] his so attaining such age after her decease to whom and his heirs I give devise and 
bequeath the same. But in case uono of such adopted sons survive my said wife or in ease 
of either surviving my said wife and dying under the said age without leaving a son or sons 
I desire and direct my executors after the death of my said wife or the death of such son 
after her, but under such age of eighteen years without leaving a son or sons to make over 
and divide the whole of my estate, both real and personal unto and between my daughters 
in equal shares to whom and their respective sons 1 give devise and bequeath the same, but 
should either of my said daughters die without leaving any male issue surviving but leaving 
my othor daughter her surviving then in such case the surviving daughter and her sons shall 
be entitled to the share of the deceased daughter, or in case of the death of cither daughter 
leaving sons the share of such daughter is to be paid to such her son or sons share and share 
alike.” 

The 13th clause is in the following terms 

“ I authorise and empower my said executrix, executors and trustees and the survivor 
of them and the trustee for the time being of this my will to appoint any other person or 
persons to succeed them or him in the execution of the trusts of this my will.” 

Clause 14a appears to have been added as an after-thought, and by it the 
testator provides as follows:— 
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“In ease of any accident arising to cause my wife to depart her natural life before 
adoption of a male child my surviving executors aro empowered to act with my full consent 
and direction to adopt a male issue.” 

It will be seen from these provisions that until the death of the widow the 
surplus income of the testator’s residue, after providing for certain monthly 
payments, is directed to be accumulated. In this state of things the plaintiff 
has contended before me that as the adoptive son, and consequently the heir of 
his father, he has an absolute interest in his estate, subject only to be divested 
in certain events, and that as a result he is now entitled to have the whole 
estate transferred from the trustees to him subject only to adequate provision 
being made for certain periodical payments and expenses authorized by the will; 
and he next contends that in any case he is entitled to the enjoyment of the 
surplus iucome of the estate until the widow’s death. This contention is opposed 
on the part of the defendants, and the grounds of opposition are— first, that there 
has been no valid adoption of the plaintiff; secondly, that the provision for 
accumulation is valid; and, thirdly, that even if there isauy interest in the estate 
which has not been disposed of, then in the events which have happened it is 
on the widow as heiress of the deceased son, and not on the plaintiff that it 
has devolved. 

[604] F or the purpose of disposing of these points the following issues 
have been formulated 

1st. —Whether the power of adoption is valid at all in law ? 

Und. —If so, was it validly exercised ? 

3rd. —If so, is the plaintiff on the true construction of the will and as 
the adopted son of the testator entitled— 

(a) to the surplus income of tho property until the death of his 
adoptive mother ? 

{h) to the absolute interest in the property subject only to the 
payments mentioned in the will ? And I will deal with these issues in the 
order in which they have been stated. 

I. Whether the power of adoption is valid at all at law? 

The clauses of the will particularly bearing on this point are the 8th and 
the 14th, both of which I havo already read, and the argument urged against 
the validity of the power is shortly this : It is said that though a husband can 
delegate to his widow a power to adopt, still he can delegate it to no one 
else; consequently it is argued the present power to adopt is bad, because 
though it is delegated to the widow, still it is not to her alone, but to her in 
association with others. Now, it is admitted on the part of the defendants, 
indeed, it is a part of their argument, that though the widow’s discretion under 
a delegated power is absolute in the sense that she cannot be compelled to act 
upon it, unless or until she so chooses, still any condition or clog can be imposed 
upon the exercise by her of this delegated power, and it therefore appears tome 
that so far as the association of ihe two executors was a fetter on the absolute 
discretion and choice which might otherwise have existed it cannot have vitiated 
the power. It may be that the widow alone is capable of performing the actual 
ceremony of adoption, that her hand alone can receive the child, but I do not 
find in the phraseology used by the testator anv direction requiring or even 
justifying the inference that he desired or intended that the executors should 
take a part in the ceremony, from which they are incapacitated by the rules of 
Hindu law. 

It is clear from the prefatory recital with which the 8th clause of the will 
commences that the testator did desire the adoption [ 606 ] of a son in accord- 
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anca with the provisions of the Hindu law, and though it may be unprofitable 
to speculate as to his motive, I think that he had a purpose beyond the mere 
designation of a beneficiary to take under his will, and I must decline to put 
on the language of the will a construction that would render its provisions 
useless. In my opinion the testator associated the other executors with his 
wife for the purpose of ensuring a wise exercise of her discretion in the 
selection of a son for adoption and not with the intention of making it an 
essential condition of the adoption that they should take a part in the cere¬ 
mony from which they were precluded, and I therefore hold that the power 
of adoption is valid. 

II. The next issue I have to consider is whother the power of adoption 
was validly exercised. 

The contention of the defendants in this connection is two-fold: for, first 
it is argued that the power could not be exercised, inasmuch as the father, one 
of the executors named by the will, was then doad, and the power is not one 
that passed to the survivors ; and next it has been argued by Sir Gri ffith Evans 
that it is evident from the terms of the deed of adoption, and also from the 
evidence and admissions in the case, that the surviving executor, Dwarka Nath 
Dutt, did not take such a part in the adoption as was required of him hy the 
power, so that even if there was a survival of the power still its terms were 
not observed. 

Now, both these points appear to me to be points of construction, so that 
it is in the first place necessary to determine what the language of the will 
means, and in that investigation rogard must be had to the circumstances of 
the testator and to every fact, a knowledge of which may eonduce to the right 
application of the words used. Cases aro of little use except so far as they 
express or illustrate a general rule of construction, for the words and circum¬ 
stances of one will aie seldom the same as those of another. 

There is, however, a principle to ho drawn from decisions which is of 
importance in relation to the question in hand, and it is this, that where a power 
is vested in executors (though it may not be one reposed in them by the law), 
if on the true construction of the will it appears that the power was coupled with 
the executorial [606] office, it will survive to the holders for the time being 
of the office, as though it were a power attached to the office by law. 

It obviously, therefore, is necessary first to determine whether or not as 
matter of construction the power of adoption contained in the will was not 
given to the executors in their official capacity. 

In my opinion the power of adoption is connected with the office, and in 
confirmation of that view I may point to the fact that exeopting the wife the 
executors are not named, but are described by reference to their office; and 
again, though the wife is named, still she is described as executrix in a manner, 
which points to the conclusion, that the power even in her case was not dis¬ 
sociated from the idea of the office. That is not necessarily decisive of tho ques¬ 
tion whether the power was one that survived ; for such inference to that effect 
that might be deduced from the association of the power with the office might 
be rebutted by a sufficient indication that the testator desired the selection im¬ 
plied by the power to be entrusted to tho three persons named as his executors 
and to no less a number. Bub to effect such a result the indication must be 
one of reasonable clearness drawn from the testator’s own words and not 
merely based on a speculation as to what a man might be imagined to intend 
in the testator’s circumstances. IL is suggested that this indication iB to be 
found in the concluding clause of the will, but after the beet consideration that 
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I have been able to give to that clause, together with the rest of the document, 
I am unable to arrive at that conclusion. That clause appears to roe to 
indicate the testator’s strong desire that a son should be adopted; he may be 
supposed (not merely as a rigid presumption of law but as a matter of 
notoriety) to have known that a Hindu widow of the Bengal school could, with 
her husband's assent, adopt; but fearing the contingency of his wife's death 
he inserted the last clause for what it might be worth. 

I should also state that I am not led by this last clause to the conclusion 
that the testator did not intend that the adoption to be effected under clause 8 
should take effect as, and havethe results of, an adoption according to Hindu law. 
In support of the view that the power in question could only he exercised by the 
three persons appointed as executrix and executors by the will, I have been 
[607] referred by the learned Advocate-General to two cases. The first is 
the case of Surentlro Keshub Hoy v. Durgasooiulcry Dossec (I. L. R., 19 Cal,, 
513: L. R., 191. A., 108) which no doubt establishes that the authority 
delegated, to the widow must he followed strictly, so that where the power 
only authorized the simultaneous adoption of two sons, it was impossible to 
exercise the power otherwise than in strict compliance with its terms, though 
he result of an attempts 1 adoption in accordance with the power would be in 
contravention of the Hindu law and so without any effective result. The 
second was a case of Deem Churn Sein v. TlceraUtll Seal (2 ind. Jur., N. S., 
225), in which the consont of another was required as a condition of the 
adoption, and it was held that the absence of that consent, though due to 
death, was a bar to the adoption. 

Now, the argument which would apply these cases to the present is open 
to the comment that 1 have held as matter of construction that the power 
contained in this will did in the circumstances of this case survive to those by 
whom it was exercised, so that in my view of the case the requirements of the 
power have been observed. 

It may, however, he said that the case of I icon Chum Sein v. llceralall 
Seal (2 Ind. Jur., N, S., 225) so clearly resembles this, that I ought in this 
case to put a corresponding interpretation on this will. In the first place I 
could not assent to the proposition that there is any real similarity between 
the two cases, and next 1 must point out, as 1 have already done in the course 
of the argument, that in that case an adoption according to Hindu law could 
not have been contemplated, the delegation of the particular power then under 
consideration having been made, not to a widow', hut to a son’s widow ; and on 
a careful perusal of the judgment it will he seen that Sir BARNES PEACOCK 
expressly guards himself from expressing an opinion what would have been 
the result had the adoption intended been one that could have been effective 
according to Hindu law. 

It still remains to notice the argument that the terms of the power have 
not been complied with, inasmuch as the widow alone, and not in conjunction 
with the surviving executor, actually took the son in adoption. I have already 
expressed my view of the meaning of the power, and if that view be right then 
it iollows that this [608] objection cannot prevail; the power does not in so 
many words say that the ceremony which the law only allows to be performed 
by the widow must be performed by the others, n..d I, therefore, hold that the 
mere fact of the surviving executor not having actually and physically taken 
in adoption is not a failure to comply with the terms of the power, and I 
accordingly hold that the power was validly exercised. 

111. This brings me to the third issue which turns upon the construction 
to be placed on clause 9 of the will. The testator thereby directs bis executors. 
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executrix and trustees to make out of the income of his estate certain payments, 
including a monthly payment of Rs. 200 to his wife during her life, and a sum 
of Rs. 50 monthly to such adopted son who should live and attain the age of 
eighteen years during the life-time of his wife, provided he remained under her 
control and bore a good character, and then he proceeds as follows: My execu¬ 
trix, executors and trustees shall * * * * * invest the rest and 

residue of such income and interest in Government securities in their joint 
names, but in no case shall such adopted son have or exorcise any control, 
dominion over my estate and effects until the death of my wife." 

Now, it will be seen that there is here a direction to accumulate, and tho 
first point to be decided is whether, according to the law applicable to Hindu 
wills, this direction is in operation or whether effect can be given to it. 

Mr. Bonnerjee no doubt treated the point in his opening speech as beyond 
the realm of argument, but tho learned Advocate-General declined to accede to 
that view, and 1 consequently must examine the point. 

Now, accumulation is, with an exception immaterial for the present 
purpose, absolutely forbidden by section 104 of the Indian Succession Act, but 
on turning to section 2 of the Hindu Wills Act it will bo found that section 104 
is one of the few sections not applicable to Hindu wills such as the one under 
consideration, and consequently there is no statutory prohibition which 
forbids accumulation directed in a will made by a Hindu. 

It becomes, therefore, necessary to examine whether a direction to accumu¬ 
late is contrary to the provisions of Hindu Law. Prob-[609]ably it would bo 
wrong to attribute much force to the fact that section 104 is not made applic¬ 
able to the will of a Hindu, but 1 certainly cannot accedo to the argument 
that it is a recognition of tho fact that accumulation was never allowed in tho 
case of Hindu wills; for a similar train of reasoning would have excluded tho 
application of other clauses of the Succession Act, which do govern Hindu 
wills. Now, it unquestionably is the case that, a direction to accumulate is 
from time to time to be found in Hindu wills, and tho practice of inserting such 
a direction is of some standing. 

In Soorjcemoney Dosser v. Druobitndo Mullick [0 Moo. 1. A., 526 (036)J 
the will of a Hindu testator who died in 1841 was under consideration, and the 
case was argued on demurrer before the Supreme Court of Calcutta, and in 
the course of their judgment the following remarks appear :— 

“it was,we apprehend, competent to this testator, if he had been so minded, 
expressly to provide for the accumulation of Ihe surplus income of his estate 
within the limits allowed by law, and to make their accumulations subject to 
the limitation over in the event of any son dying without leaving issue in the 
male line ; but lie does not appear to have done so either expressly or by 
necessary implication." 

Again in Bissonauth Ghundcr v. Bamasoondciy Dos see [12 Moo. 1. A., 41 
(61)] the following passage is contained in the judgment of the Privy Council: 
“ In the first place it is to he observed that tho testator has given no direction 
to accumulate ; it remains, therefore, to be seen whether the Court can find 
from the words of the will, as was argued, an irresistible inference that such 
was the intention of the testator. This is the more important because in the 
case of Sana lav By sack v. Jugyiit Soondree Dossec (8 Moo. I. A., 66) which is 
relied on as governing this case, there is an express direction to accumulate. 
It was there directed, that the surplus was to be added to capital. There is an 
absence of that in this case. It is admitted that the testator could not dispose of 
the property of his son, or prevent the heir of the son from inheriting his property; 
therefore the only question here is whether the testator has directed the 
[610] accumulations of the property to be added to or made part of his own 
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, property, because if he has not, it was the property of the son, and the testator 
had no power of disposing of it. In this view of the case their Lordships 
think that this will, on whichever construction it is taken, shows an absence 
of any direction to accumulate.” 

It is true these cases do not decide that a direction to accumulate is good, 
but it is clear from them that the practice of directing accumulation is of long 
standing, and that at the time it was considered that such a direction would 
have effective operation. I asked Mr. Bonnerjee, who contends that a direction 
to accumulate is bad, to refer mo to the authorities on which he relied, and I 
now propose to deal with them. The first case is that of Kumara Asima 
Krishna Deb v. Kumara Krishna Deb (2 B. L. R,, O. C., 11), the purport of whiob 
is set out in the headnote as follows :— 

"A Hindu, by will, attempted to create a trust for the accumulation, for 
ninety-nine years, of the surplus income (alter certain yearly payments) of his 
estate in the purchase of zemindaries, &e., from time to time; and empowered 
his trustees to continue such trust after the expiration of the ninoty-nine years* 
term.” The will contained no disposition of the beneficial interest in the 
zemindarios so to be purchased. Held, that such trust was void. 

Semblc. —Perpetuity (save in the case of religious and charitable endow¬ 
ments) is not sanctioned by Hindu law. Gobcrdhone Bysaclc v. Shamchand 
Bysack (Bourke, 282) explained. 

The contention in that case was that the trusts of the will wore invalid 
and void, nob only on the ground of perpetuity, but because there was no 
disposition of the beneficial interest in the estate. Tho case in the first instance 
came before Mr. Justice Norman, who said at page 24 of the report: “ I may add 
that there is not in the will any disposition whatever of the beneficial interest 
in the bulk of the testatov’s property * * T Even at the end of ninety- 

nine years there is no gift of the beneficial interest to any one. The manager 
for the time being may go on at his own will and pleasure indefinitely 
accumulating the estate; no right is given to the heirs of the testator or the 
persons indicated as such in the will to use the property for their own benefit 
[611] even at that remote time. The case goes a long wav beyond that of 
Mr. Tbelluson’s will” (9 Ves., 22). 

Then later he says, page 29 :— 

“In the caso now before me the trust for perpetual accumulation would 
deprive the parties of all enjoyment of the profits of the ostate. 1 think it 
clear that the trust for accumulation must be treated as a condition repugnant 
to the natural rights of every owner of property to the use and enjoyment of 
it, inconsistent with the nature of property itself and therefore void.” 

Prom this decision there was an appeal which came before the Chief 
Justice, Sir Barnes PEACOCK and Mr. Justice MABKBY. 

Sir Barnes Peacock says (page 32) 

“ There is no doubt that this will, if construed according to English law, 
would bo void under the law relating to perpetuities. The question is, is it 
valid under Hindu law? ” 

Further on he proceeds (pages 35, 36):— 

“ The will in the present case gives the residue of the property, which is 
the subject of dispute, to the grandson and his successors, upon trust that 
£ the profits of the estate are not to be beneficially used during a period of ninety- 
nine years, but are to be laid out in the purchase of fresh estates and the 
formation of a Cupd for the payment of Government revenue upon it, and this 
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provision is to be extended, as I understand, in perpetuity, if the Hindu law 
allows. I am not aware of any rule of the Hindu law by which grants inter 
vivos or gifts by will in perpetuity are expressly prohibited, but it appears to 
me to be quite contrary to the whole scope and intention of Hindu law.” 

In the result the decision of Mr. Justice Norman was upheld ; but it 
appears to me, looking at the facts of the case and the judgments delivered, 
that the true ratio decidendi was, that the direction to accumulate was an 
attempt to create a perpetuity; that thereby it was sought to suspend the 
enjoyment for a longer period than the absolute vesting could be controlled, 
and that it consequently was bad. The case did not call for a decision that 
an accumulation, which did not aim at that which for shortness I may call a 
perpetuity, is void, and I therefore cannot regard the case as an authority, 
which eveu purports to deal with the point before me. 

[612] I was next referred to a ease of Bramamayi Dam v. Joges Chandra 
Dutt (8 B.L.R., 400), but all that case decides, which can he regaided as 
material to the present point is, that an attempt to defer the period of payment 
to or enjoyment by a beneficiary of a vested interest is inoperative. 

Then reliance was placed on the case of Cal/y Nath Naugh Chowdhry v. 
Chunder Nath Naugh Chowdhry (I.L.K., 8 Cal., 378) where the will before 
the Court contained a present gift of the testator's property to his grandsons 
followed by provisions postponing payment and directing accumulation, and it 
was there held, in accordance with principles, which are beyond dispute, that 
an absolute gift could not bo qualified by a direction to postpone payment and 
accumulate. The legality of a direction to accumulate was not in question in 
the case. 

Mr. Justice Pontifex says 

“ But his will containing, as in our opinion it does, sufficiently direct words 
of present gift, the clauses in it which attempt to postpone the enjoyment of 
possession and to direct accumulation must 1)6 rejected or disregarded as 
inconsistent or repugnant.” 

The last case brought to my notice is that of Mokoondo Lull Shaw v. 
Gonesh Chunder Shaw (I. L. R., I'Cal., 104), which decided, that where a 
Hindu testator gave all his immoveable property to his sons but postponed 
their enjoyment thereof by a clause, that they should not make any division 
for twenty years, the restriction was void as repugnant to the gift. 

Mr. Justice Phear, in the course of his judgment, says : “ Now, without 
saying that a Hindu testator might not give the current profits or income of 
the property to the trustees and direct them to apply this to the payment of 
debts throughout a specified period, as twenty years, I do not think it is 
competent to liim to give the corpus of the property to an adult person, and 
at the same time to forbid that person from enjoying the property in the way 
which the law allows. The prohibition against receiving and enjoying the 
income for twenty years appears to me simply to be a condition imposed on the 
property which is repugnant to the gift. [613] It is not merely the giving of 
one portion of the property to one person or purpose and the remaining 
portion to another person or purpose, but it is giving the entire property to 
one person and coupling this gift with a prohibition against his enjoyment.” 
The key to this and the two previous decisions is ohvious, and it simply is the 
repugnancy and consequent invalidity of a condition which attempts to 
fetter the enjoyment of an absolute gift—a principle which has no application 
here. 

Mr. Bonnerjee very fairly admits that beyond these cases he is unable to 
refer to any decision, or even dictum, that a direction to accumulate is 
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necessarily and under all circumstances void so as to entitle the heirs to claim 
the interest commensurate with the period of directed accumulation as though 
it were undisposed of, and 1 must therefore see whether there is any general 
policy or principle of law which calls for such a conclusion. 

Is there then any principle of public policy which would discountenance 
accumulation ? I take it that for this purpose regard must be had to Hindu 
and not to English policy, and so far as I am aware such a direction is in 
accordance with the modes of Hindu life and thought, and agrees in its aims 
with what is matter of every-day practice and custom. Indeed, had the life 
estate been given to the widow, then the accumulation, which is directed, 
would in its practical result be no greater a restraint on the expenditure of 
income than would have been almost necessarily incident to that situation. 
Does it then clash with any principle of law ? First, it is necessary to see 
what the effect of the accumulation in this case is. The direction is during 
the life of the testator’s widow to invest the balance of the income, and after 
her death the trustees are to hand it over to such adopted son who shall 
survive the widow and shall answer the description given in the will. 

It will, thereforo, he noticed that apart, from anv question of legality the 
accumulations are disposed of so as to vest beneficially on the widow’s death. 
It is true that the object of.the testator’s bounty is not ascertained at the 
testator’s death, but that in itself is not a necessary indication of illegal remote¬ 
ness : it is only giving the accumulation to the person who is to take the fund 
itself, if it, could be foreseen who that person is. That person may be the 
[614] present plaintiff if he survives the widow, or it may be some one 
adopted in succession to him, but it is clear in either case that the fund itself 
will be well given, and why not the accumulation? If the testator be 
permitted to give the fund itself at a future time, it would seem anomalous that 
he should not lie able to give intermediate rents and profits. 

If the individual to take on the widow’s death were now ascertained, it 
surely could not be doubted that his title to the intermediate income would 
prevail against that of the heir-at-law ; and how has the heir a better right 
by reason of that person being at present unascertained ? If it be urged that 
the effect is to create an absolute interest at a future date without limiting 
an intermediate beneficial interest corresponding and commensurate with the 
interval, and that therefore the heir-at-law must take the profits to arise during 
the interval, then this argument, as it appears to me, is met by Mr. Bonner - 
jee’s own concession that trustees might he directed to accumulate a fund 
for the payment of debts, and by the furtlmr fact that the trustees are in 
this case directed to hand over the intermediate income to the individual 
who is to take the fund from which they spring. I may remark incidentally 
that this is an objection to accumulation which was put forward in the English 
Courts, but without success, though the principle on which it is based has as 
much force in English as in Hindu law. It cannot he said that the adopted 
son to whom the fund is given on the widow’s death is incapable of beiog a 
recipient of the bequest, for by section 99 of the Indian Succession Act it is 
provided, that, if property is bequeathed to a person described as standing in 
a particular degree of kindred to a specified individual, but his possession of it 
is deferred until a time later than the death of the testator by reason of a prior 
bequest or otherwise, and if a person answering the lescription is alive at the 
death of the testator, or comes into existence between that event and such 
later time, the property shall at such later time go to that person. Seeing, 
therefore, the fact that the right to accumulate has been recognized if not. 
actually affirmed both by the Supreme Court and the Privy Council, and that a 
direction to accumulate is no new expedient, and having regard to the various 
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considerations! hayc discussed, I hold that; it is not incompetent for a Hindu 
with proper limitations to direct an accumulation of the [619]income of property, 
which under Bis will vests in his executors or trustees. That, however, is not 
necessarily conclusive of the present case; for it still remains to consider, 
whether the particular direction in this case is bad, as being in excess of what 
the law permits. 

Now it appears to me, on principle, that if accumulations are permissible, 
then in the absence of special provision the limit must bo that which determines 
the period during which the course or devolution of property can he directed 
and controlled by a testator, and applying that test to the present case I am 
of opinion that the accumulation directed in the present case during the 
widow’s lifetime is not in excess of that permitted by law. 

In the view therefore that I take of the case, I am of opinion that tho 
plaintiff is not presently entitled to the surplus income or proiits of the pro¬ 
perties until the death of the testator’s widow ; aud that he is not entitled 
(even after provisions being made for tho payments mentioned in the will) 
to have the corpus of the estate made over to him. The plaintiff asks for an 
account, and as the Advocate-General does not oppose I am willing to accede 
to this, inasmuch as when the case lirst came before me certain charges of 
breach of trust were waived on the understanding that the plaintiff should he 
entitled to take such objection to the trustees’ conduct as might he open on 
the taking of tho ordinary accounts; but I will only direct accounts at tho 
plaintiff’s risk as to costs, and as it has boon suggested that the accounts will 
probably not be required the decree for accounts will he conditional. 

The decree, therefore, will contain a declaration that the plaintiff has 
been validly adopted, but that on the true construction of tho will he is not 
entitled during the life of the widow to have the property left by tho testator 
handed over to him, or to receive the rest and residue of the income and interest 
of the testator’s estate by the will dirocted to be invested ; then the decree will 
direct ^accounts (at the plaintiff’s risk as to costs) of the estate and debts of 
the testator: but it will he provided that no proceedings are to bo taken under 
this direction without tho leave of the Judge in Chambers. There will he an 
inquiry what is proper to be allowed for all necessary household expenses as 
[616] well as for the worship of the testator’s family Thakoor, Sree Sree Rad- 
hagovindjee. Further consideration will he adjourned, and there will be liberty 
to apply. As it is so desired, the costs of all parties up to and including the 
trial to be taxed on scale 2 as betwoen solicitor and client will come out of 
the estate. 


Attorneys for the Plaintiff: Messrs. G. 0. Chunder Co. 
Attorney for the Defendants: Mr. Ii. Butter. 

S. C. B. 


MOTES. 

p. There were appeals from the judgment in this case, both to the High Court and the 
Privy Council. The High Court reversed the judgment here on the ground that there was no 
' valid power conferred by the will, at any rate, such as was exercisable after the death of 
one of the donees of it, (1898) 25 Cal., 662, and that judgment was affirmed by the Privy 
Council in (1900) 27 Cal., 996. 

II. As regards the time-limit for accumulations, the views of JENKINS, J., in this case 
have the support of decisions like (1910) 15 C.W.N., 66 ; (1902) 4 Bom. L, R., 803 ;■ (1906) 
34 <5al., 6 : 11 C.W.N., 65. See also (1901) 26 Bom., 449 : 3 Bom., L.R., 857. See also the 
remarks of Mayne on thiB decision in his Hindulaw, VII Edn., p. 571.] 
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[24 Cal. 816] 

PRIVY COUNCIL. 

The 6th March, 1897. 

Present : 

Lords IIobhouse, Macnaghten and Morris, and Str R. Couch. 


Sheosagar Singh and others.Plaintiffs 

versus 

Sitaram Singh.Defendant. 


[On appeal from the High Court at Calcutta.] 

Res judicata— Civil Procedure Code (Act XIV of 1882), section 13—Proceedings 
in a prior suit—Fact in issue not heard and "filially decided " therein. 

To support the defence of res judicata it is not enough that the parties to the Buits ate 
the same and that the same matter is in issue. The matter must have been heard and 
finally decided : section 13 of the Civil Procedure Code. 

In 1885 relations of a deceased proprietor, alleging their right to the inheritance, sued 
for a declaration that they were his next of kin. The defendant set up a title as direct 
descendant, claiming to be the son of that proprietor’s daughter. The first Court decided 
that this was his true parentage and dismissed the suit. The High Court maintained the 
dismissal, not upon the merits, but on the grounds that the suit was defective for want of 
parties, and that a declaratory decree could not be mado. In 1888 the same plaintiffs, having 
purchased the interest of the parties not joined in the previous suit, brought tho present 
suit, with the same object, against the same defendant, whom' the Subordinate Judgo (not 
tho same officer that disposed of the former suit), now found not to have boen the son of the 
said daughter. A Bench of tho High Court (composed of Judges other than those that heard 
the former appeal) having examined the recird of Lhe former suit, roversed the Subordinate 
Judge’s decision. They declined, however, to decide whether or not the latter suit was 
barred on the ground of res judicata. But intimating that they would have affirmed the 
judgment of the lower Court m tho former suit had it. on the merits, come before them, 
they preferred that judgment to the one before them, and gave effect to this opinion by 
reversing the latter. 

Held, that the question of parentage had not been heard and finally decided in the suit 
of 1885. Tho appeal in that suit had put an end to any [617] finality in the decision of the 
first Court, and had not led to a decision on the merits. There was, therefore, no res 
judicata ; but unless treated as such the judgment in the former suit had little or no bearing 
on the question as afterwards put in issue in this. That issue had been rightly decided by 
the Subordinate Judge, on the evidence, and his judgment was accordingly maintained. 

Appeal from a decree (27th July 1893) of the High Court reversing a decree 
(7th February 1890) of the Subordinate Judge of Gya. 

The suit was brought on the 17th July 1888 by three sons of Jawahir Singh, 
who died before 1882, together with an elder brother now deceased, against the 
defendant, Sitaram Singh, who was, at the time of this appeal, a minor. He was 
represented by his guardian, Adit Singh, whom he alleged to be his father, the 
lawful husband of his mother, Anar Koer, deceased in 1884. The object of the 
suit, valued at Rs. 6,000, was to obtain a declaratory decree confirming the 
plaintiffs’ title to the possession which they held of a moiety of a revenue* 
paying noma named Nadaura in Zill&Gya. They claimed to be the nearest 
collateral relations and heirs, according to the Mitakshara, of Mahipat Singh, 
brother of their father Jawahir, both having been former owners of Nadaura. 
Mahipat died on the 28th August 1882, leaving one daughter, Anar Koer, who 

413 , ' :■ 





1.L.R 24 Cal. 616 


SlTAtiAM SINGH [l89?i 

died on the 29th November 1884, without, as the plaintiffs averred, leaving 
a son. The defence of Sitaram was that he was her son, born of her marriage 
with Adit Singh. Thus, claiming Mahipat Singh for his maternal grandfather, 
his case was that he made a title in priority over the plaintiffs. 

Jawahir Singh, the father of the plaintiffs, and Mahipat Singh, the father 
of Anar Koer, acquired each a half share in mourn Nadaura, Mahipat’s half 
share being the subject of the present suit. On the death of Jawahir Singh in 
July 1879, the plaintiffs, his sons, succeeded to his moiety. Again, on the 
death of Mahipat in August 1882, they took possession of his moiety, as against 
their cousin, Anar Koer, who contested their right. The question was whether 
her father and Jawahir had been joint under the Mitakshara, or divided in 
estate. On the 15th March 1883, Jawahir’s sons obtained an order in their 
favour for dakhil kharij of Mahipat’s share, and thenceforth retained possession 
[618]down to this suit. Thereupon, on the 3rd September 1883, Anar Koer sued 
the present appellants to obtain her father’s moiety, which she alleged to have 
been his separate acquisition. On the 26th January 1884, tho Subordinate 
Judge of Gya decreed in her favour. These appellants appealed to the 
High Court, and pending that appeal, Anar Koer died on tho 28th November 
1884. On an application by her opponents for the suit to be treated as abated 
on her death, the High Court declined to decide on that more petition whether 
Anar Koer left a son or not. On the 8th June 1885 these appellants, together 
with their since deceased brother, Shoobalak, filed their plaint against 
the present respondent, through his next friend, Adit Singh, asking a declaration 
that Anar Koer died without issue, male or female. One of the defences to 
this suit was that two persons alleged to be descended through Anar Koer 
named Baijnath Singh and Shoosarain should have been made parties. 
That was the suit referred to in tho judgment of the High Court now 
under appeal, of which suit tho record was imported into the present record. 
On the 30th November 1885 the first Court dismissed that suit, placing the 
burden of proof on the plaintiffs and finding no proof that Anar Koer died 
childless. An appeal from this was dismissed by the High Court on the 22nd 
March 1886 without any decision as’to whether or not Sitaram Singh was tho 
son of Anar Koov, on the ground that Baijnath Singh aud Sheosarain Singh, 
who were equally interested in Mahipat’s estate (supposing Anar Koer to have 
left no son) should have been made parties. 

On the 31st May 1888 those appellants purchased their interest for 
Rs. 1,200, and instituted this suiton the 17th July following. Meantime, in away 
not explained, Sitaram’s name had been placed on the record of the suit decided 
in favour of Anar Koer on the 26tli January 1881, and liberty to him to execute 
was granted. He, however, did not, and whether or not he had title by 
being the son of Anar Koer remained in dispute. The Subordinate Judge 
decided the issue in favour of the plaintiffs on the 7th February 1890. He 
disbelieved the evidence for the defendants considering it to have been 
shown that Anar Koer had passed the ago of child-bearing at the date of 
Sitaram’s birth. 

On appeal a Divisional Bench of the High Court (Petheram, G.J., and 
Beverley, J.) were of opinion that the conclusion arrived [619] at by the 
Subordinate Judge, taking into consideration all the facts and the history of 
the litigation between the parties, could not be sustained. Consequently, 
upon the merits of the case and upon the facts, they decreed the appeal and 
dismissed the suit. 
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1886, and the following ia that part of the judgment xa i^feaeh 
^^reaBona are given:— 1 ’ ; /■ • •* 

“ The reoord and the judgment and the other proceedings were before the Court if kon it 
tried this suit; and when the appeal was argued before us the whole of the paper- boo it 
■ that case was referred to ou both sides. We have come to the conclusion that it is necesatj??* • 
in the interests of justice, that we should see the whole of the paper-book, and as it has been 
,. referred to, we see no reason why we should not deal with it as part of the record, and as 
being before us, inasmuch as it is clear that everything in it could have been made evidence 
if the necessary proceedings had been taken. 


" Then, with reference to the present appeal, we have gone through the judgment, and 
we have gone through the evidence in this case very carefully, and if the oral evidence taken 
there had stood alone, it appears to ns that it would have been very difficult for us to inter¬ 
fere with the decision, because the reasoning of thj 8ubordiuatc Judge upon the evidence, as 
it appeared there, appears to be quite sound, and the reasons given for the conclusion he 
came to that Anar Koer, at the time when this person Sitaram was said to have been horn, 
was a woman of such an ago as to be past the age of child-bearing, appear to be well founded.. 

“ Then comes the question how the proceedings in the former suit for the same relief 
bear upon this suit. It must bo- borne in mind that that suit was brought in the middle of 
the year 1885. The present suit was brought in tho middle of the year 1888. Anar Koer died 
in the year 1884, and the consequence of that is that the first suit was brought almost 
immediately after the death of the woman, when all the facts connected with her would be 
much more easy of proof than three years later ; and in reading those two records, the thing 
which strikes one most strongly is, not only that in the second easo a totally different set of 
witnesses is called to support the plaintiffs’ case from what was called to support it in the 
first case, but the case is rested on a totally different ground. In the first case, which was, 
brought a year after tho death of Anar Koer, a number of witnesses were called who state 
that this person was not tho son of Anar Koer; they state that at- the time of her death she 
left no son surviving her, though they say she had a number of children, and one of the 
witnesses, called on behalf of the plaintiffs, says that she had a child fourtoon years before 
her death, which would bo almost practically inconsistent with the case relied upon now by 
the plaintiffs, that at tho time of her death Anar Koer was 62 or 63 years old. 


That was tho evidence which was produced in the first suit. The evidence was simply 
that she died childless, aud upon that evidence the Subordinate [820] Judge came to ■ 
the conclusion that he could not act upon it; and he, thinking that, upon the whole, this.- 


person Sitaram had been proved to be tho child of Anar Koer, came to tho conclusion that 
tho suit must be dismissed, and the suit was dismissed ; and reading the evidence in that 
case, we have come to the conclusion that if that case had stood alone, and the plaintiffs’ case 
had come before us on uppeal, it would have been impossible for us to interfere in that Case 
or reverse that judgment. And the same issue was triod here, which was tried by the two , 
Subordinate Judges, one of whom came to one conclusion and another to another conclusion,', 
and practically we have to say which of these two, in this state of things, is right. We thini 
that, having regard to the fact that this was in fact a second trial, and a second, trial after Mr-; 
enquiry which had disclosed to tho plaintiffs exactly what the defendant's case was, before a , 
decree can be made in favour of the plaintiffs in a suit of this kind, a very different kinef bf 
case must be made out, aud evidence of a very different kind must bo given from t-Kf*. w Mfl ji j 
has been given here. , •; 

Hut, in addition to that, we find here the fact, which l mentioned just now, that BOt'orffy 1 ^ 
are a different set of witnesses called by the plaintiffs in the second case from that*which 'iftf&f 1 
called in the lir-’t, but they make a totally different case now from what they made then.. * 

rest tho present case on the allegation that at the time this boy is said to have befcuhhlifi: 
this woman was so very old as to hate been past tho ago of child-bearing, m> such caiehavimr 
been made,by them at the first trial,” ' • - • ■ 
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They addled 

** OsrtD^o points were taken here with reference to the matter being res judicata. In the 
tie's* that we take of it, we do not think it necessary for ns to decide that question, and 1 
think it better that we should be understood as not expressing any opinion upon the point 
one way or the other." 

As to coats, the order below went with the rest of the decree ; but on this 
appeal no order was made as to costs. 

On the appeal of the plaintiffs— 

Mr, J. D. Mayne for the appellants argued that oven if the record of the 
suit decided on the 22nd March 1886 had been properly referred to in order to 
compare the judgment of the .Subordinate Judge in the present suit with the 
judgment of that former date no such variances wore to ho found, no such 
differences in the cases put forward appeared, and no such inferences arose 
from comparison of the ovidence, as the judgment now appealed from 
suggested. The case made by the appellants was the same in both cases, the 
[ 621 ] evidence in the latter indicating more completely why Sitaram Singh 
was shown not to bo the son of Anar Koer, vi/., because her age was too 
advanced for her to havo borne a son, who would at the date of the hearing ho 
so young as he was. The cases set up were identical on both occasions , and 
if on the first, tho appellants did not go into evidence as to her age, it was 
because tho hoy had not boon seen hv thorn, and was not in Court. Afterwards 
they made this their principal proof of what had been on both occasions nllogod. 
The High Court had only touched on the question whother the defonco of jcs 
judicata was maintainable, without deciding it. It should have decided that 
there was no res jiuheala. 

In effect the High Court in the judgment of 22nd March I8H6 had 
affirmed a stato of things on which the issue, son or no son of Anar Koer, 
could not he decided on tho state of tilings before thoCouit, vi/., owing to tho 
want of the necessary parties to the suit. Thoieforo the question in issue was 
not only left undecided, so that it was not heard and determined, hub the 
judgment was that it could not be heard or detei mined. Reference was 
made to Kali Krishna Taifore v. The Sitnetanj of Hi tin for India < I. L R , 16 
Cal., 173). Tho decree in favour of this one, nr that, ot the pirties, did not 
constitute res jiuheata which to ho a liar must ho a ni.ittoi finalh hoard and 
determined. Tho evidence suppoi tod the appellants’ case. 

Mr, C. TV. Arathnon, for the respondent, contended that tho present suit 
was barred by the decision in the former ono. As mat tot stood, tho dewee of 
tho Subordinate Judge, datod 3()th November 1H7J, was on the recoid of this 
present suit, unaltered and unroversed. On tins ho relied as a final adjudica¬ 
tion, and argued that it could not ho got lid of by a judgment in lotoieiico to 
it in the present suit The morifcs wore witli tho respondent. 

Counsel for tho appellant was not called upon to ieplv. 

Afterwards on the 6th March 1897 their Lordships’ judgment was 
delivered by 

Lord Macnaghten. —The question ill this appeal is whether the infant 
respondent Sitaram Singh is or is not the son of one Anar Koor who died in 
November or December 1884. 

[ 622 ] Upon the answer to this question the title of the appellants to a 
moiety of certain shares in mousa Nadaura depends. 

Anar Koer was the wife of Adit Singh, the guardian on the record, and 
alleged father of Sitaram, and she was tho only child and heiress of Mahipat 
Singh. 
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Mahipat Singh and a oousin of his, one Jawahir Singh, had purchased 
the shares in question on their joint account and had registered them in their 
; joint names. Mahipat, who survived Jawahir, died in August 1882. On bis 
death the plaintiffs, who were sons of Jawahir, applied for registration on the 
ground that the family was joint, and that the succession belonged to them. 
The Deputy Collector on a summary application decided in their favour. Anar 
Koer then brought a regular suit to recovor her father’s moiety. In that suit 
it was held that the family was. not joint, and this decision was confirmed on 
appeal. But the registration in the Collector’s books was not altered, and 
possession of the whole property has remained with the plaintiffs ever since. 

In the present suit, which was commenced in 1888, the plaintiffs asked to 
have it declared that Sitaram was not the son of Anar Koer or the grandson 
by the daughter of Mahipat, and that Anar Koer did not leave any child behind. 
The Subordinate Judge of Gya made a declaration to that effect. The High 
Court (Petuebam, C.J., and BEVERLEY, J.) reversed this decision and 
dismissed the suit. Prom that reversal the present appeal is brought. 

There had been a previous litigation begun in 1885 between the same 
parties in which the very same issue was raised. The Additional Subordinate 
Judge of Gya, by whom the Case was tried, a different person from the 
Subordinate Judge in the present suit, attached little or no weight to the oral 
evidence on the part of the plaintiffs. Holding that the burden of proof 
lay on the plaintiffs and that they had not discharged it he dismissed the 
suit. On appeal the learned Judges of the High Court (MlTTER -and 
ActNEW, JJ.) affirmed the decree. They did not, however, deal with the real 
question at issue between the parties. They held that the suit could not be 
maintained in the absence of certain persons in the same interest as the plaintiff's. 
[ 623 ] And apart from that objection they wore of opinion that under the 
particular circumstances of the suit before them the Court ought not, in the 
exercise of its discretion, to make a declaratory decree. Whether the view of 
the learned Judges on these points was right or wrong the judgment proceeds 
expressly on the footing that it was “not necessary to come to a decision ” on 
the question of Sitaram’s parentage. And so the appoal was dismissed. 

Tho plaintiffs then bought up tho interests of the iiersons not represented 
in the first suit and commeucerl fresh proceedings. It was objected that the 
plaintiffs were precluded from bringing a second suit bv the decision in the 
suit of 1885. In a preliminary judgment the Subordinate Judge disposed of 
that point without any hesitation. On the 7th of February 1890 he delivered 
judgment on the main question. He carefully roviewed the evidence and all 
the circumstances of the case. He was not so much impressed by the oral 
testimony on the part of the plaintiffs as he was by the way in which the 
defendant’s case had been conducted and by the absence of evidonce which, 
if the defence were an honest one, would, he thought, certainly have been 
forthcoming. He held that the plaintiffs had made out “ a sufficient prinut 
facie case,” and that the defendant had altogether failed to meet it. 

It is not necessary for their Lordships to do more than express their 
concurrence with the Subordinate Judge in bis view of the question as it was 
presented to him, because to that extent the learned Judges of the High Court 
adopt the reasoning and conclusion of the Court huiow. 

“We have,” they say, “gone through the evidence in this case very care¬ 
fully and if the oral evidence taken there ” (that is in the Subordinate Court) 

“ bad stood alone, it appears to us that it would have been very difficult for 
us to interfere with the decision, because the reasoning of the Subordinate 
Judge upon the evidence as it appeared there, appears to be quite sound, and the 
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reasons given for the conclusion he came to tHat Anar Koer, at the time when 
this person Sitaram was said to have been born, was a woman of such an age 
as to be passed the age of child-bearing appear to be well founded.” 

lm] The way in which the learned Judges of the High Court disposed 
of a decision which upon the evidence adduced at the trial they themselves 
thought well founded was perhaps rather summary. It seems that at tho 
trial the parties had put in evidence the judgment and the decree and such of 
the depositions in the first suit as they considered material. But the learned 
Judges on appeal were not satisfied with so meagre an instalment of past 
history. They held it “ necessary in the interests of justice ” that they should 
see the whole of the paper-book in the suit of 1885 and deal with it as part 
of the record before them. Reading the two records they found that the 
witnesses on the part of the plaintiffs in the two suits were not the same, and 
they assumed rather hastily that tho plaintiffs were making “ a totally 
different case” from that which they had made originally. Taking the 
evidence in the first suit by itself they pronounced an opinion that if that 
suit had come before them on appeal it would have been impossible for them 
to have reversed the judgment of the Subordinate Judge who had dismissed 
the plaintiffs’ suit “ thinking,” they said, “ that upon the whole this 
person Sitaram had been proved to be the child of Anar Koer.” The same issue, 
they added, had been tried by two Subordinate Judges ; the question was which 
of the two was right. Under tho circumstances they preferred tho earlier 
decision—a decision nearer the time of Anar Koer’s death -to the result of 
a second trial after an inquiry which had, they thought, “ disclosed to the 
plaintiffs exactly what the defendant’s case was.” 

Their Lordships cannot think this mode of dealing with the matter at 
all satisfactory. The reason why the plaintiffs called a different set of wit¬ 
nesses on the second trial is porhaps not far to seek, in the first case the 
Subordinate Judge had put aside the evidence of the plaintiffs’ witnesses 
on the ground that they were all either biased by relationship in favour 
of the plaintiffs or prejudiced against Adit Singh by former disputes. The 
plaintiffs can hardly he blamed for not choosing to rely a second time upon 
witnesses thus discredited. Nor is it correct to say that in the second suit 
the plaintiffs set up “ a totally different case.” In both suits their case was 
the same. They averred that Anar Koer died without issue. But whon tho time 
of Sitaram's birth was fixed the question was brought within [625] a narrower 
compass. It was enough for the plaintiffs then to prove if they could that at 
that time Anar Koer was past child-bearing. The case they made originally 
was established beyond question if they could shew that at tho time when the 
alleged offspring of Anar Koer was born it was impossible for Anar Koer in the 
course of nature to become a mother. 

It is quite true that on the first trial the plaintiffs did not make it part of 
their case that Anar Koer was past child-bearing in the latter years of her life. 
Apparently they had no reason to anticipate that so recent a date would be fixed 
for the birth of the rival heir who has never yet been produced in Court. They 
seem to have expected an older claimant. When the defence was opened 
and Adit Singh, who was the first witness for the defendant, pledged himself to 
the date of Sitaram’s birth, the importance of the question became apparent, 
and thenoeforth every witness for the defendant who did not state on exami¬ 
nation-in-chief that he was ignorant of Anar Koer’s age was cross-examined 
closely on the subject. No one, however, could tell how old Anar Koer was at 
her marriage, or how old she was at Mahipat’s death. One and all they 
professed to know nothing whatever about her age. Moreover, it is to be 
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> observed, that two of the plaintiffs' witnesses on crosfe-’&abiij^^ 

4 Anar Koer had reached an age which makes child-bearing impossible, or at 
" least very improbable. One said she was 55 at the date of Mahipat’s, death! 
Another who gave his age as 48 said she was older than' he was. So that the 
first statement as to Anar Koer’s age oaine from the camp of the plaintiffs before 
the exact position of the defendant was declared. And if on the first enquiry 
the plaintiffs gained information useful to them by having the date of Sitaram’s 
birth fixed, the defendant’s advisers were made aware of the ease they would 
have to meet in the event of a second trial. And it was an easy ease for them 
to meet if their story was true. However, instead of producing evidence as 
to Anar Koer’s age at Mahipat’s death, or as to the birth of a child of her 
womb, Adit Singh contented himself with the repetition of bis former 
evidence and the allegation that Anar Koer was only his second wife. 
He had been married before he said to a woman with whom he had lived in 
wedlock for more than twenty years and he married Anar Koer after £®26] 
her death. So much ho remembered and swore to positively. But he could 
remember nothing more about the first wife. He could not even recall her 
name, and the Subordinate Judge, who saw him under eross-iexamination, dame 
to the conclusion that that part of his story, at any rate, was a fiotion. 

' It may perhaps be doubted whether the learned Judges of the HigiiQourt 
4 were right in assuming on the mere perusal of the evidence in the first suit to ; . 
decide a case which was not before them and on which they could not have - 
'heard any argument. However that may be, it is obvious that by the course, 
which they took they gave the effect of a judgment conclusive between the par-; 
ties to a decision which was superseded on appeal, and which in the opinion of 
the only tribunal competent to rehear the case ought never to have been pro¬ 
nounced. Indeed, unless the matter of the decision of the Subordinate Judge 
in the first suit be treated as res judicata, it can have little or no bearing on 
the question at issue. Granted that the first decision of the lower Court was 
right it by no means follows that the second must be wrong. , .' ' 

It was argued or contended with much persistence before their Lordships 
that the decision in the first suit might support a plea of res judicata. That 
contention did not commend itself to their Lordships. It met with rather more 
favour in the High Court, though it did not quite find acceptance there. The 
learned Judge who delivered the judgment of the Court expressed himself as, 
follows:— , ^ 

“ Certain points were taken here with reference to this matter being res 
judicata. In the view we take of it we do not think it necessary for u$|o 
decide that question, and I think it better that we should be understood as pdt 
expressing any opinion upon the point one way or another.” 

Their Lordships are unable to understand what advantage there ean be! in 
treating such a point as open to argument, and thus throwing doubt upon the 
meaning of an enactment which in this part of it at least seems to be expressed 
in tolerably clear language. To support a plea of res judicata it is not enough . 
that the parties are the same and that the same matter is in issue. The " 
matter must have been “heard and finally decided.” If there £027] hf# v 
been no appeal in the first suit the decision of the Subordinate Judge wattli’ ? 
no doubt have given rise to the plea. But the appeal destroyed the finality 
of the decision. The judgment of the lower Court was superseded by the!' 
judgment of the Court of Appeal. And the only thing finally debated by 
Court of Appeal was that in a suit constituted as the suit of;'' 

^decision ought to have been pronounced on the merits. "■ 

Before their Lordships certain judgments in _ _ 

, appealed to as sufficient to raise or eke out the plea {&.re$4&v- 
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each base on turning to the judgment it appears that the Court expressly 
guarded itself against being supposed to decide the question of Sitaram's 
parentage. 

Their Lordships agree with the High Court in thinking that the Subor¬ 
dinate Judge came to a right conclusion upon the evidence and the circum¬ 
stances of the case before him. They do not, however, think that there was 
anything in the evidence in the first suit or in the judgment of the Additional 
Subordinate Judge or in what the learned Judges term “ the history of the case ” 
to suggest any doubt as to the propriety of the decision which they overruled. 

Their Lordships will therefore humbly advise Her Majesty that the deci¬ 
sion of the High Court should be reversed, and the appeal from the decision of 
Subordinate Judge of Gya dismissed with costs. The respondent will pay the 
costs of this appeal. 

Solicitors for the Appellants : Messrs. T. L. Wilson <£• Co. 

Solicitor for the Respondent: Mr. H. G. Dallimorc. 

C. B. Appeal allowed. 


NOTES. 

£ As regards the rule of ‘ might and ought ’ see also (1912) 37 Had.. 70. on appeal from 
(1911; 86 Mad., 216 : 21 344. 

See also (1912) IS I.C., 229 (Mad.), where it was held that there was no res judicata in 
respect of issues on which the Appellate Court omitted to record a finding on the ground that 
it was unnecessary.2 
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The 24th February and 20th March, 1897. 

Present: 

Lords Watson and Davey, Sir R. Couch, and Sir F. Jeune. 

Mary Tug Company.Plaintiff 

versus 

British India Steam Navigation Company.Defendants. 

[On appeal from a Court of Admiralty lidld by the Recorder of Rangoon.] 

Collision—Damage by a ship imder way colliding with another 
at anchor—Burden of justifying duty of ship at anchor. 

Where a ship under way comes into collision with another at anchor in a proper place, 
and showing, at night, an anchor light, it is obvious that the burden of justifying is heavily 
cast on the ship under way. At the same £628] time there is an obligation on the 
anohored ship to keep a competent watch, to show an anchor light, and to do* everything to 
avert a collision and lessen the damage from it. If, as was the case here, the damaged 
ship, is placed in a difficulty entirely by the erroneous course, or conduct, of the other, and is 
obliged to take a step on the instant, she is entitled to claim from a Court a favourable 
consideration for her action, even if that should afterwards appear not to have been the best 
possible. 

\ A Steamship, entering the fairway of a river with the tide flowing, collided with the 
•I' j pjftjfevent'B tug a t anchor in a proper place, and showing an anchor light. Near the tug 
waka pilot brig, astern of which the steam ship wanted to round, attempting to pass betwtieb.. 
tile thg and the brig.. She could, however, have taken a course astern of both.. At (- by 
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approach of the steamHhip both tlic anchored vessels, heading against the tide, hovo on 
their anchors, and drifted hack. 

The justification set up by the owners of the steam ship was that she was misled by the 
pilot brig’s drifting, the anchor light of the latter having been kept up. Blame to a third 
ship, if blame there were, was held to be no excuse for the colliding ship, as against the 
tug's complaint. 

The main charge against the tug was that she did not slack away chain as soon as there 
was danger, but hove on her anchor. It was found, however, that if the tug were alroady 
drifting when the collision look place, there was no reason to suppose that by slacking away 
chain at the earliest possible moment, the collision would have been averted, or lessened in 
force. 

On the other hand, the facts against the impugnants’ steamship were : (1) that her course 
could, without difficultv. have, been directed »o thal, by going astern of the tug from tho 
port side instead of crossing her bows, all risk of collision would have been avoided ; (*2) that 
there was a want of sufficient look-mil on board the steam ship, especially as regarded tho 
tug ; (.‘1) that there was possibly also a miscalculation on flic part, of the steam ship of the 
room to pass, with reference to the force and set of the tide. She was, accordingly, alone 
held to blame, and her owners liable in damages. 

AI’PKATj from a judgment and decree (Hth January 18%) of tho Recorder of 
Rangoon exercising* Admiralty jurisdiction. 

This suit wan brought by the appellants to recover a sum of Rs. 13,182 as 
damages resulting from a collision between their tug the Mary and tho respond¬ 
ent's steam ship tho Meanatchy. This occurred about 10-30 I\M. on tho 8th 
February 1895 at the entrance of the Rangoon river, and was alleged by the 
appellants to have been caused by the negligent navigation of the Meanatchy. 

The respondents counter-claimed from tho appellants Es. 15,125 for 
damages sustained by the Meanatchy in the collision which [629] they attri¬ 
buted to the negligence of tho master and crow in their management of 
tho Mary. 

The Recorder of Rangoon dismissed the suit in a Court of Admiralty, 
which he held in accordance with tho provisions of the Vet relating to “ Colonial 
Courts of Admiralty, 1890.” This is the statute 53 and 54 Vie., c. 27, entitled 
“ An Act to amend the Jaw respecting the exercise of Admiralty jurisdiction 
in Ilor Majesty’s dominions and eiaowhere out of the United Kingdom.” This 
Act repealed the Vico-Admiralty Courts Acts of 1803 arid 1807, besides other 
Acts. 

Tho question on this appeal was, which of the two, tho steamship 
Meanatchy or tho lug Mary , was to blame. 

The appellant Company, tho promoveots, owning the tug Mary, alleged 
that those in charge of the Meanatchy had been in fault for failure to keep a 
good look-out, for having taken an unnecessary course, difficult under the 
circumstances, and for having failed to slow, or reverse, until the moment of 
collision. 

Tho respondents allogod that the crew of the tug failed to keep a good 
look-out, not having a proper watch, and not having, at the time, a competent 
officer in charge of her. They also alleged that those on board the tug had not 
paid out tho auehor chain, hut had hove on the anchor, the latter not being 
the proper way to avoid the collision, or diminish tne force of it. 

The questions put by tho Recorder to his nautical Assessors, with the 
answers, are set forth in tho judgment of their Lordships, who also had the 
assistance of Assessors. 
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The judgment; of the Court of Admiralty was as follows:— 

“ It appears that on the night of the 8th February the Mary was anchored near the pilot 
brig at the mouth of the river. The evidence is not very clear as to the exact distance 
between two vessels. In fact, it could hardly be so. But the vessels appear to have been four 
hundred or five hundred yards apart. It appears that the pilot brig was ahead ol the Mary. 
Mr. Warwick, the pilot in command of tho pilot brig, gave evidence that they were almost 
abreast of each other. But the evidence of Mr. O’Brien, the master of the tug, and that of 
the other witnesses in the case, goes to show that the tug was astern of the; pilot brig. 
While they were in these positions the S.S. Meanatchy, came within sight, and she directed 
her course towards the pilot brig, whence sho hud to take up a pilot. The evidence shows 
that sho was going in a direct course towards Lheso two vessels, ami their lights ahead of 
her. Both vessels were carrying anchor lights. Thu evidence of the £630] captain of the 
Meanatchy and his officers shows that it was the intention of the captain to steer between 
these two vessels, which he saw at anchor, and to round up under the stern of Lhr pilot brig 
in order to take the pilot on board. When he arrived close to the Mary and was rounding 
too, the captain found that he was close upon her and that collision was inevitable. The 
captain of the tug was, at the time the Meanatchy was sighted, on board the pilot brig, and 
ho remained there for some little time longer, and when the Af run'll city was not very far off 
he went off in his boat to his vessel, and at the tune of the collision was upparcntlv about 
one hundred yards astern of her. lie saw that the collision was going to occur and he gave 
orders to heave short, 'rite effect of that would be, first, to draw up the tug on towards the 
anchor. When the anchor was lifted the vessel would begin to drift, but the immediate 
effect would be whit 1 have just stated, so that the vessel would not drift at once. The 
Mcanalchy struck the tug and caused certain damages Im which compensation has 
been chinned.’’ 

Tlio judgment then stated the questions put to tho Assessors and 
their answers (all of which are quoted in their Lordships’ judgment], and 
concluded with : - - 

” That being so, Hu; suit fails and must he dismissed with costs.” 

Of the counter-claim bv the impugnant Company (Rs. 15,12d) Ks. 6,213 
were allowed, and doc teed with costs thereon, in favour oi them as owners of 
tho Meanatchy. 

Mr. Joseph Walton, y.C., and Mr. Hut hr AspinaH lor t.ho Appellants.— 
The facts found in the judgment of tho Court below are not such as to have 
justified that Court, in pronouncing the Mary to he solely in fault. The argu¬ 
ment for the appellant was that the collision was caused by acts and omissions 
on the part ol tho Meanatchy alone. That ship taking an imprudent courso 
between the Mary and the pilot brig, improperly, and at wrong time, star¬ 
boarded her helm, attempting to cross the hows ol the Mary. A good look-out, 
as the evidence showed, was not kept on board tho Meanatchy, though it was 
her duty to watch both tho tug and tho pilot brig. Nor did the Meanatchy 
stop or reverse her engines in duo time, nor did she reduce her speed, nor did 
she properly conform to article 18 of the Regulations lor preventing Collisions 
at Sea.” On the other hand, all reasonable precautions were taken on hoard 
the Mary to avert and lessen the force of the collision, which was duo to the 
fault of tho Meanatchy alone. 

Sir Waller Philhmore, Q.C., and Mr. Lain iston Iiallen for [631] the respond¬ 
ent Company.—The finding of the Court below, and the opinion of the Assessors, 
with which the judgment of tho Court was in accord, were correct. According 
to the evidence, the original positions of tho tug and tho brig were such that 
the course steered by the Meanatchy was right and safe at the commencement. 
The relative positions of the anchored vessels to one another had, however, 
been changed before the collision by their own acts. They h ads hove on their 
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anchors, and drifted, and the pilot brig when drifting had kept up her anchor 
light, as though sho wore stationary. There was, on the other hand, no 
ovidenco of the want of ordinary skill or care in the navigation of the Meanatchy, 
and, on the contrary, the evidence showed that the latter when in the difficulty 
that had suddenly arisen, and when a collision was imminent, took all the 
steps which sho could reasonably be expected to take. The pilot brig's light 
was misleading to the Meanatchy. The Mary tug, instead of paying out 
anchor chain at the near approach of the steamship, when collision appeared 
to ho imminent, hove on her anchor. To havo slackened out chain would 
probably have caused her to take the collision on her beam instead of on her stem, 
as the evidence tended to show; and would have, at all events, lessened the 
damage. The master of the tug was returning to the tug in a boat, and the 
tide was against him ; from the boat lie gave the order, and when the tug 
drifted it would have been easier for the boat to approach. In reference to the 
duties of a ship at anchor in clanger of a ship under way colliding with her, the 
Clara (12 Ohio., 200) decided in 1880 in the Supreme Court of the United States 
was cited. In that case an anchored vessel was held to blame and liable. 

Mr. Joseph Walton, Q.C., replied. 

Afterwards, on March 20th, their Lordships’ judgment was delivered by 

Sir Francis Jeune. - This is an appeal from the Court of the Recorder 
of Rangoon, sitting as a Colonial Court of Admiralty in an action between 
the Mary Tug Company, Limited, as owners of the tug Mary, and 
the British India Steam Navigation Company, Limited, as owners of the 
S.S. Meanatchy. The [632] appellants claimed, and the respondents counter¬ 
claimed, in respect of a collision which took place between the Mary and the 
Meanatchy at the entrance of the Rangoon river on the night of the 8th 
February 181)5. 

The Mary was lying at anchor heading to the flood tide which was running 
with a force which is differently estimated by tho witnesses, but which was 
certainly considerable. A pilot brig, tho Samson, was lying also at anchor 
in a position which the learned Recorder conside red was ahead of the tug, 
and at a distance of between 400 lo 500 yards I mm her. The Meanatchy 
was coining up the Rangoon river, and sighted first the pilot brig a little 
on her port how, and, shortly after, the Mary at a distance which her 
captain mils at about four miles. At about one mile, according to the evi¬ 
dence of her captain and tho third officer who was on watch (though the 
evidence of thy helmsman and tho man ;it the lock-out indicates that this 
distance was much less) the Meanatchy starboarded, her purpose being to 
pass between the Mary and tho pilot brig, and round up under the stem 
of the latter, in order to take a pilot. While the Meanatchy was at some 
distance, the pile! brig hove short, and the learned Recorder has found that 
she dragged to a position more nearly abreast of the Mary, the object of her 
doing so no doubt boing to keep noaror to the boat in which the pilot would 
be dropped. The anchor lights of the pilot brig were not changed. The 
Meanatchy under her starboard helm, with her starboard bow about 20 feet 
from her stem, struck the stem of tho Mary, doing, and receiving, damage, 
Tho case put forward on bohalf of the Meanatchy was that her course was 
misled by a belief that the pilot brig was stationaiy. 

it was also uiged on behalf of the Meanatchy that the Mary was anchored in 
an improper place having regard to the position of the pilot brig, that there 
was no proper look-out on board the Mary, and that, the captain of the Mary 
committed an error in the management of his vessel, namely, in heaving short 
instead of at once slacking out the chain of his anchor before the collision. 

•128 



BRITISH INDIA STEAM NAVIGATION COMB ANY [1897] l.L.R. 24 Cal. 633 


The learned Recorder asked six questions of his Assessors :— 

[633] (1) Were the pilot brig and the Marti moored in proper position ? 

(2) Was the captain of the Meanatchy justified in navigating bis vessel 
as ho did ? 

(3) Was the pilot brig properly navigated V 

(4) If not, did such improper navigation tend to causes the collision ? 

(5) If a proper look-out had been kept on the Mary could a collision 
have been avoided ? 

(6) Did the captain of tho Mary act properly in giving the order to hoavo 
short, or ought he to have ordered the chain to be slacked ? 

The replies given by the Assessors to these questions wore as follows 

(1) The Mary was anchored in a dangerous position. 

(2) Yes. If the brig had remained stationary the captain of flic Mennat- 
chy would have been able safely to round under her stern without going near 
the tug. Moreover, the captain of the Meanatchy was niislod by the fact that 
the commander of the pilot brig kept his anchor light up when the ship was 
under way. 

(3) No. 

(4) Yes. 

(5) If there had been a proper look-out the collision might have boon 
avoided, or its effects mitigated. In our opinion the master of the tug was 
not justified in leaving her without a properly qualified person in charge. 

(6) lie ought to have paid out chain as the Meanatchy was so close 
to him. 

On this advice, the learned Recorder gave judgment for the respondents 
on tho claim and counterclaim. 

Their Lordships will first consider the conduct of the Meanatchy. It is 
beyond question that the Alary was at anchor and exhibiting a proper light, 
that the Meanatchy sighted tho riding light of the Mary a considerable time, 
and at a con-[634] siderable distance, before the collision, and that by star¬ 
boarding her helm in the endeavour to pass between her aud tho pilot brig 
she came into collision with her. When a vessel under way comes into colli¬ 
sion with a vessel at anchor exhibiting a proper light, it is obvious that she has 
a heavy burden cast on her io justify her conduct, in this case the burden is 
the more serious hocause their Lordships arc advised by their Assessors that, 
with a tide such as was running up, and, to some extent, across, the Rangoon 
River, to endeavour to pass between two vessels in the position of tho pilot 
brig and the Mary was a proceeding not withouL risk oven in the daytime, still 
more at night, and that it would have been safer seamanship to have gono 
round under the sterns both of the Mary and of the pilot brig. The justifica¬ 
tion put forward on behalf of the Meanatchy is that she was misled by the 
movement of the pilot brig, and her omission to change her riding light for 
the lights of a vessel underway. Their Lordships do not desire to express any 
opinion of the conduct of this vessel, hut assuming that she drifted substantially 
in the way alleged on behalf of the Meanatchy, their Lordships are of opinion 
that the Meanatchy cannot successfully plead that she was misled by the 
movement of the light of the pilot brig in order to excuse her collision with 
the Mary. 

Their Lordships think that those on tho Meanatchy should have noticed 
both the actual movement of the light of the pilot brig, and also that movement 
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in relation to the light of the Mary. But they are also advised, and entertain 
no doubt, that the observation on board of the Meanatchy should have been 
directed to the Mary as well as to the pilot brig, and that, Lad such observation 
boon effective, the course of the Meanatchy could, without difficulty, have been 
so directed as to avoid collision with the Mary. Their Lordships are of opinion 
that it was the want of sufficient look-out on board the Meanatchy, especially 
as regards the Mary , and possibly also a miscalculation of distance owing to 
the force and sot of the tide, which brought about the collision, and for these 
errors the Meanatchy cannot be excused. 

Tho case against the Mary turns mainly upon the omission to slack away 
chain as soon as there was risk of collision. There are, however, other charges 
with which it will he convenient to [635] deal first. It is alleged that the 
Mary was brought to anchor in an improper position. But this thoir Lordships 
think cannot be sustained. There is no rule prescribing any special place of 
anchorage for vossels in that part of the Bangoon River, and their Lordships 
are advised that neither as regards the circumstance that tho ship near which 
tho Mary lay was a pilot vessel, nor as regards the berth taken up by the Mary 
in relation to that vessel is any fault to he found. On the latter point, the 
evidence of tho Assistant I’ort Offieor appears to their Lordships to be con¬ 
clusive. It is also urged that there was a want of look-out on board tho Mary. 
In so far as this charge takes the form of an allegation that there was no one 
on tho look-out, or that there was no properly qualified person in chargo, tho 
ease does not appear to their Lordships to bo made out. Thoir Lordships 
think that it would not he proper to hold that the captain was necessarily to 
blame for leaving his own vessel at anchor and going on hoard tho pilot brig, 
and they see no reason to doubt that the engineer left in charge was competent 
to perform tho duties cf an anchor watch, and was attending to them. 

Tho facts as to the action of tiie Mary appear to he that shortly before 
the collision, and, in consequence, as their Lordships think, of the approach of 
the Meanati'hy, the captain of the Mary, who was then in a boat alongside, or 
astern, of his vessel, ordered her to !>o hove short on her cable with the intention, 
which was accomplished, of making her drift astern. Tho Mary by this process 
first moved lorward about -‘30 feet, and then dragged astern, so that possibly she 
was not quite so far astern at the collision as sho would have been had the 
anchor chain been paid out at once. 

Their Lordships entertain no doubt that in tho case of a vessel at anchor 
there is an obligation to keep a competent person on watch, and that it is his 
duty, not only to see that the anchor light or lights are properly exhibited, 
but also to do everything in his power to avert or to minimize a collision. 
Many such thiiigs may no doubt he done ; and it is necessary also to be prepared 
to summon aid for any needful purpose. The case of the Clara (12 Ohio, 200) 
decided in the Supreme Court of the United States on which [636] reliance 
was placed by the learned Counsel for tho respondents does not appear to their 
Lordships to go beyond a recognition ot this general principle. It would appear 
that, the Supreme Court, in appeals fro n tho Circuit Courts, has jurisdiction 
limited to a determination of questions of law raised on the record, or by bill 
of exceptions. The Circuit Court found, as facts, that tho plaintiff's ship, the 
Juba Newell, with which the Clara came into colli 1 -'ion, was improperly lying 
at anchor, without a watch on deck, that a storm was increasing, and set in 
about the limo the Clara eamo to anchor, and was a very severe snow storm, 
that if the Jul-a Newell had had a sufficient watch cm deck the accident might 
have been prevented, and that the Clara was well manned and had proper lights- 
and a proper look-out; and the Circuit Court held that the failure to keep a 
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watch on the deck of the Julia Newell was the cause of the collision. It can¬ 
not be ascertained from the report, nor was it material to he stated, as only 
questions of law could be considered, what particular course might have been 
adopted on board the Julia Neiccll to have prevented the collision. The 
Supreme Court held that the Julia Newell was alone to blame; but this 
decision affords no aid in the present enquiry, because it proceeds on the 
assumption of such negligence, and its results, as in the prosentcaso, constitute 
the very issues in controversy. 

Not only, however, is the general obligation as to an anchor watch insuffi¬ 
cient to dispose of the questions raised in this case, but, even if it be conceded 
that'the person in charge was guilty of an error of iudgment, other considera¬ 
tions arise. It has to be considered whether, had the course, which is suggested 
as the best, been taken, the’result as to the collision would have been 
materially affected ; and their Lordships are advised that thore is no reason to 
suppose that had the chain been slacker! away at the earliosl moment 
at which such action would have been proper, the collision would have 
been averted, or its results mitigated. Hut evon were this more doubtful 
than their Lordships think it is, another point of importance remains. 
A competent sailor, as their Lordships are advised, would have been justified 
till a very late moment in assuming that the Mcauatchr / would, as she 
easily could, have abstained from an [637] attempt to cross his bows ; and 
so long as there was a reasonable possibility that the Mmnatr.Jty would go 
under his stern, he would not have aided, hut, on the contrary, might have 
hampered such a manoeuvre by causing his own vessel to drift astern. Being 
thus placed, entirely by the erroneous conduct of the Meanatchy, in a position 
of difficulty in which an instant stop was imperative, he became entitled, as 
this and other tribunals have often held, to claim a favourable consideration 
for the action which ho decided to take, even if it should afterwards appear 
that such action was not the best possible. 

It was suggested by the Counsel for the respondents that the order by the 
captain of the Mary to heave short was given without reference to the approach 
of the Meanatchy, before any risk of collision, and merely in order to bring his 
vessel nearer to the boat in which he was lying. As above stated, in their 
Lordships’ opinion, this was not so in fact, but, if it were, it is all the more 
probable that tho Mary bad at the time of the collision drifted astern as far as 
if her chain had been paid out just before it; and, indeed, if tho vessel was 
already drifting it would have become of little or no use to pay out chain. 

For those reasons, their Lordships are of opinion that the Meanatchy must 
be held alone to blame for tho collision. 

Their Lordships will humbly advise Her Majesty that iho decision of the 
Court of the Recorder should be reversed, and judgment entered for tho 
appellants on the claim and counterclaim, and the case remitted in order that 
the damages duo to the appellants may be ascertained. Tho respondents must 
pay the appellants the costs of this appeal, and tho cosls of the claim and 
counterclaim in the Court below. 

Appeal allowed. 

Solicitors for the Appellants ; Messrs. Latter/ if Hart. 

Solicitors for the Respondents : Messrs. Walton, Johnson, Iiubb if Whatton. 
C. B. 
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BENBOW V. 


[ 638 ] CRIMINAL REFERENCE. 

The 10th May, 1897. 

PRESENT: 

Mr. Justice Chose and Mr. Justice Wilkins. 

G. lienbow.Complainant 

versus 

W. Renbow.Defendant.* 


Maintenance, order of Criminal Court as to—Criminal Procedure Code 
(Act X of 1882), sections, 488 and 177 —Complaint by a wife against 
her husband for maintenance— Issue of summons—Jurisdiction 
of Presidency Magistrate. 


If a person neglects or refuse? to maintain bis wife, the proper Court to take cognizance 
of the complaint of the wife is the Court within the jurisdiction of which the husband resides. 

REFERENCE by the Chief Presidency Magistrate of Calcutta under section 432 
of the Criminal Procedure Code. The facta of the caso and the question 
reform! for the opinion of the High Court appear from the following letter 
of reference:— 


" In this case the husband is living at Assansoland the wife in Calcutta. 

“ The question for determination is whother I can issue a summons calling upon the 
husband to attend in my Court and shew cause why he should not maintain his wife. It is 
a question of jurisdiction. 

“ The Legislature does not contemplate an exercise of jurisdiction by a Magistrate out¬ 
side the area to which he is appointed by thefrovernmont, and the Code, by section 177t, lays 
down a fundamental principle that the competency of a forum to tako cognizance of an 
enquiry into an ‘ offence,’ as defined by section 4 of the Code, is determined by the place 
in which tho offence may h ive been committed. 


“ It is doubtful if the failure to maintain can strictly be called an ‘ offence,’ as defined 
by section 4, incases where there is no order for maintenance in existence, inasmuch as there 
is po penalty attaching to the breach of duty, tho penalty only arising under section 488 if a 
husband refuses t> maintain after an order is passed for him to do so. It is an offence to 
disobey a Magistrate's order for maintenance, but there is no penalty attaching to the refusal 
to maintain in the first instance. Such a refusal is a broach of duty whiob gives the wife 
a right to a summons. It is tho duty ol a wife to reside with her husband, and her co-relative 
right to be maintained by him under bis roof. Tho first process calling on the husband to 
maintain his wife should therefore bo sought in tho district in whioh the obligation is prima 
facie to be fulfilled, i. e., in the district in which the husband resides. £639] I do not think 
that such duty and co-reiativa right can be altered by anything stated ex-parte by the wife' 
when applying for a summons. 


•Criminal Reference No. 1 of 1897 made by T. A. Pearson, Esq., Chief Presidency 
Magistrate of Calcutta, dated the 4th of May 1897. 


Ordinary place of inquiry 
and trial. 


f £See. 177:—Every offence shall ordinarily be inquired 
into and tried by a Court within the local limits of whose 
jurisdiction it was committed.] 
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“ There are cases bearing on the question, one; In re the Petition of Fakrudin (I. L. R., 
9 Bom., 40) decided by the Bombay High Court by two learned Judges, which lays down 
that the application for a summons for maintenance should be made in the district in which 
the husband resides, the learned Judges remarking that the words of section 488 point to its 
being only the Magistrate in whose jurisdiction the person against whom complaint is made 
resides who has jurisdiction; and they further support their view by arguments of con¬ 
venience. 

“On the other hand, there is a decision of the Allahabad High Court, In re the Petition 
of Deoastro (l. L. R., 13 AH., 348), which takes a different view, but it is a decision of a 
single Judge. It will be noticed that the application in the present case is drawn up so as 
to fall within the facts of the Allahabad case above referred to, and in the Allahabad case 
the learned Judge, Mr. Justice KNOX, decided that under the circumstances of that case the 
wife had a right to choose her own residence, and to apply for a summons in the Court in 
whoso jurisdiction she resided, and the learned Judge cited the case of In re Todd (5N. W. I\ 
H. C., 237) as supporting that view. The ruling in In re Todd is not a very satisfactory 
authority, as no arguments arc given in the report, and the matters mentioned by the 
Bombay High Court case above referred to do uot appear to have been raised. 

“I am inclined to follow (as has always been the practice in such applications in the 
Presidency Magistrate's Courts) the view taken hy the learned Judges of the Bombay High 
Court in preference to the ruling of the single learned Judge in the Allahabad case, but as 
the matter is one of some difficulty, and one a-, to which a definite ruling for the. Presidency 
is required, there boilig, so far as 1 am aw ire, no decision on the point by the Calcutta 
High Court, I refer for the opinion of the learned Judges of the High Court the question, 
whether this Court or the Assansol Court is the proper Court from which the summons asked 
for should bo issued.” 

The judgment of the High Court (Ghoae and Wilkins, JJ.) was as 
follows: — 

We think that the Presidency Magistrate lias taken a right view in the 
matter. “ It is the duty of the woman,” as observed hy WEST, in In re the. 
Petition of Fakrudin (I. L. R., 9 Bom., 40), “ to reside with her husband, and 
it is her eo-rolative right to be maintained by him under his roof.” And 
when the husband fails in his duty, the proper Court to take cognizance of 
the com- [640] plaint of the wife is the Court within the jurisdiction of which 
he may reside. The language of section 488 of theCodoof Criminal Procedure 
itself favours this view ; and it seems to us that, if the principle which under¬ 
lies section L77 of the Code may he appliod to this case, the complaint should 
be enquired into hy the Court within the local limits of whose jurisdiction the 
husband neglected or refused to maintain his wife, hot the record he sont 
back with this expression of our opinion. 

8. C. B. 


NOTES. 

[In viow of the conflict of decisions between case-, like 21 Crib, 638 and those like 13 
All., 348, the Legislature in the Criminal Procedure Code, ISOS, see. 488, inserted clause (9) 
to the effect that “ the accused may be proceeded against in any district where lie resides or 
is, or where he last resided with his wife, or, as the case miy be, the mother of the 
illegitimate child.”] 


I? CAT..-65 
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CM Cal. 640] 

APPELLATE CIVIL. 

The 28th May and 38th June, 1897. , 

Present: 

Mr. Justice O’Kinealy and Mr. Justice Hill. 


Grish Cbundcr Sasmal.Defendant 

versus 

Dwarka Nath Dinda and others.Plaintiffs. 


Parties—Adding parties to Suit—Civil Procedure Code (Act XIV of 1882), 
section 32—Court adding a defendant — Limitation. 

No question of limitation arises where a Court, of its own motion, under section 32 of 
the Civil Procedure Codo, adds aparty defendant to a suit. Oriental Bank Corporation v. 
Charriol (T. L.R., 12 Cal., 642), followed. 

THIS suit was brought to recover money due on a mortgage bond, dated 
the 12th Jaista 1288 (24th May 1881). On the 25th Baisack 1294 (7th May 
1887) the appellant, defendant No 7, took a usufructuary mortgage of the 
equity of redemption in the mortgaged lands and of certain other properties. 
When the suit was instituted he was not made a party ; but he was added by 
the order of the Court under section 32 of the Civil Procedure Code. He put 
in a written statement, pleading that the suit was barred by limitation. The 
Munsif allowed the plea, and dismissed the suit as against that defendant, 
and the defendant No. 6, who had improperly been made a party to the 
suit, but decreed it as against the other defendants. On appeal to the 
[64l]Subordinate Judge, the decree was varied ; the Subordinate Judge holding 
that the suit was not barred, as there had been an acknowledgment of the debt 
by the other defendants in a bond dated 28th Assin 1292 (13th October 1885), 
and that the plaintiffs were entitled to count limitation from that date. 

The defendant No. 7 appealed. 

Babu Jagnt (’hinder Banerjee appeared for the Appellant. 

Mr. II. E. Mevdes for the Respondents. 

C.A.V. 

The judgment of the Court (O’Kinealy and Hill, JJ.) was as follows:— 

This is a suit for money due on a simple mortgage bond dated the 12th 
Jaista 1288; and the only point in the appeal is in regard to the defendant No. 7, 
who became the mortgagee of the equity of redemption after the plaintiffs’ 
mortgage. This defendant was not originally on the record, but was, in the 
course of the suit, added by the first Court under section 32 of the Code. 

It has been held in the case of Oriental Bank Corporation v. Charriol 
(I. L. R., 12 Cal., 642) that whore a Court, acting ou information brought to 
its notice, adds a party who, it thinks, is necessary for the disposal of the suit, 
no question of limitation arises. t 

The defendant No. 7 in this case was, under toe Transfer of Property Act, 
a party necessary for the final disposal of the suit. We, therefore, think that 

* Appeal from Appellate Decree No. 1645 o11895, against the decision oi Babu Rajendro 
Krnnar Bose, Subordinate Judge of Midnapur, dated the 81st July 1895, reversing the 
decision of Babu Debendro Mohun Sen, Munsif of Contai, dated the 18th [February 1895. 
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no question of limitation arises ; and the mortgage in suit must be enforced 
against the defendant No. 7, as well as the other defendants, except the defend¬ 
ant No. 6. 

The appeal is, therefore, dismissed with costs. 

H. W. Appeal dismissed. 


NOTES. 

[This was followed in (1899) 27 Cal., 540 but disapproved in (1906) 38 Cal., 613: 10 
C.W.N., 651:8 C.L.J., 576; (1903) P.R., 25; (1903) 32 Cal., 580; (1903) 28 Bom., 11 : 
(1903) 5 Bom. L.R., 618, and finally overruled in (1907) 85 Cal., 619 F.B. : 11 C.W.N., 
350 : 5 C.L.J., 242. See also C.P.C., 1908., 0. 1., R. 10., el. 5.] 

[642] The 10th May , 1897. 

Present: 

Mr. Justice Rampini and Mr. Justice Stevens. 


Ambika Per ah ad.Plaintiff 

versus 

Chowdhrv Keshri Sahai and others.Defendants.' - 


Right of Occupancy —Transfer of Right—Suit for registration of name in 
landlord's serishta—Right of Suit —Notice—Tenancy Act (Vlllof 

1885), section 78. 

Under the Bcugal Tenancy Act (VIII of 1885) the transferee of a holding of a raiyat, 
with right of occupancy transferable by custom, canuot maintain a suit for registration of 
his own name in tho landlord’s serishta by expunging that of Ins vendor, 

A declaration that the transferee, and not the old tenant, is responsible for the rent of 
tho holding cannot be obtained without service of notieo as proscribed by section 73 of 
the Act. 

THE plaintiff in this case alleged that a certain ancestral guzasta kashl, with 
right of transfer, was held by defendant No. 3 under his landlords, tho defend¬ 
ants Nos. 1 and 2 ; that the defendant No. 3 sold it to tho plaintiff' under a 
registered deed of sale, dated 6th August 1889, and put him in possession 
thereof; that in Jeith fMay) 1890 ho applied for registration of his name in 
the landlord's serishta by expunging the name of his vondor. and offered to pay 
the salami and the year’s rent, and although tho defendant No. 2 received tho 
salami and rent, defendant No. 1 refused to do so ; that suits for rent were 
brought by defendant No. 1 against defendant No. 3, in which the plaintiff 
was compelled to deposit the decretal amounts, and his prayer to he made 
party to the suits was disallowed. The plaintiff, accordingly, prayed that 
declaration be made of his title to get his name registered by expunging that 
of the defendant No. 3 ; and that his name might be caused to bo so registered 
in the serishta of defendant No. 1. 

The lower Courts found the tenure to be transferable by custom, but held 
that the plaintiff had failed to prove his title by purchase, and dismissed the 
plaintiff’s suit. 

The plaintiff appealed to the High Court. 

* Appeal from Appellate Decree No. 261 of 1896, against the decree of B. C. Chat ter 
Esq., District Judge of Arrah, dated the 7th of December 1895, affirming the order of Babti 
Ghunder Coomar Roy, Munsif of that District, dated the 27th of June 1895. 
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[643] Moulvie Mahomed Yusuf (for Mr. G. Gregory) and Babu Raghunan- 
dan Prasad for the Appellant. 

Babu Saligram Singh and Babu Mahahir Sahai for the Respondents. 

The judgment of the High Court (Rampini and Stevens, JJ.) was 
delivered by 

Rampini, J.— This is a suit brought by a person who alleges that he is 
the transferee of an occupancy holding against the landlord of the jote, and 
who seeks to have it declared that he is entitled to have his name registered 
in the serishta of defendant No. 1, and to have the name of defendant No. 3, 
his transferor, expunged. 

The lower Courts have gone into the merits of the case, and they have 
dismissed the suit, on the ground that the plaintiff has not established his 
purchase of the jote in question against defendant No. 3. 

Tho only point found in favour of the plaintiff is that the jote is a trans¬ 
ferable one. The plaintiff now appeals to this Court and impugns the finding 
of the Lower Appellate Court. We do not, however, think it is necessary to 
enter into the merits of this case, as it appears to us that tho suit is not main¬ 
tainable under the provisions of the Bengal Tenancy Act. The plaintiff is, on 
his own showing, au occupancy raij/at. He is not a permanent tenure-holder, 
nor a rail/at holding at a fixed rate, but is merely a rati/at with a right of 
occupancy, which the Lowor Appellate Court has found to he transferable. 

Under those circumstances we think that ho is not entitled to the relief 
asked for. viz., to have his name registered in his landlord’s serishta, and to 
have tho name of defendant No. 3 expunged. 

The lower Courts have apparently overlooked the fact that such a suit is 
not maintainable under tho Bengal Tenancy Act. It is no longer compulsory 
for the zemindar to register the names of any tenants in his serishta. The 
Act provides for the official registration of transfers of the rights of permanent 
tenure-holders and raii/ats holding at fixed rates. But the transfers of occu¬ 
pancy rights are not so registered, and there is no provision [644] of law by 
which they can be registered in tho landlord’s serishta. When occupancy 
rights, transferable by custom, have been transferred, it is no doubt open to 
the transferees to sue under the Specific Relief Act to have it declared that 
they have acquired certain rights ; but it is clear that if it is tho object of such 
a suit, as it apparently was of this suit, to have it declared that the old tenant 
is no longer responsible for the rent, and that the transferee is so responsible 
to tho landlord, such a declaration cannot be obtained without the service of 
the notice prescribed by section 73. Now, it is not alleged in this case that 
any such notice was served, and this would seem to be a further reason for 
dismissing this t>uit However this may be, it is plain that it must be dismissed 
on the ground that the suit, as brought, is not maintainable under tho 
provisions of the present law. 

We, therefore, dismiss the appeal with costs. 

B. C. C. Appeal dismissed. 


N0TE8. 

t See also(1808) 3 CAV.N., 19 ; (1905) 10C.W.N., 176 : 4 C.L.J., 68 ; (1900)27 Cal., 545. 

Stc also (1909) 37 Cal., 75: 13 C.W.N., 1130 as regards the representative character of 
the recorded ter, uit.J 
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The 27th May and 28th June, 1897. 

Present: 

Mr. Justice O’Kinealy and Mr. Justice Hill. 


Sachitan anda Moh apatr a.Plai n ti IT 

versus 

Baloram Gorain and others.Defendants. 11 


Right of suit —Benamidar— Suit for foreclosure of mortgage- - Beneficial 
owner — Parties—Transfer of Property Act (IV of 1882), section 85. 

A suit for foreclosure of a mortgage may bo brought by the person named in the mortgage 
deed as the mortgagee, although ho was, in fact, only the benamidar of the beneficial owner, 
and such a suit should not bo dismissed because the beneficial owner is not added as a party. 

THIS was a suit for foreclosure and for possession of certain lands mortgaged 
to the plaintiff under a kut-kobala mortgage. The defendants pleaded that the 
plaintiff was only the benamidar of his grandfather, who had advanced the 
money and was in fact the beneficial owner ; that the plaintiff was incompetent 
to bring the suit; and that they had not received the full amount for which 
the mortgage had been given. 

[645] Both the lower Courts found that the plaintiff was a moro bcnami- 
d'ar, and held that he was incompetent to bring the suit. 

The plaintiff appealed. 

Babu Dwarkanath Chuckcrbutiy for the Appellant. 

Babu Jogcsh Chnndcr Dry for the Respondents. 

C. A. V. 

The judgment of the Court (O'Kinealy and Hill, JJ.) was as follows :— 

This is a suit for foreclosure and for possession of the land mortgaged. 
The answer of the defendants was that, although the mortgage bond was exe¬ 
cuted in the name of the plaintiff,, the money was the money of liissonath 
Misser, die grandfather of the plaintiff. Thov further said that Baloram 
Gorain, who oxocuted the mortgage, had not received the full amount for 
which the mortgage was executed. Both the lower Courts have hold that 
Bissonath Missor was the beneficial owner, and not the plaintiff in whose 
name the mortgage is said to have been executed. 

In a case, very similar to this, the sumo point was brought for decision 
to this Court; and it was decided that the contract could he enforced by the 
parties who had entered into it, and that the suit should not ho dismissed 
because the beneficial owner was not added as a party. 

Whether Baloram Gorain got the money from Bissonath Misser or not, 
the transfer of the mortgaged property was by the deed made to the plaintiff. 
And as the contract was made for good consideration, we think that the 
defendants should not be allowed to turn round and say that the terms of that 
document are all incorrect, and the person from whom the money was 
received, but to whom the document conveys no interest, must be brought in. 

We, therefore, set aside the deoroos of the lower Courts, and remand the 
case for trial on its merits. Costs to abide the result. 

H. W. Appeal allowed. Case remanded. 

• Appeal from Appellate Decree No. 1597 of 1895, from the decision of Babu Kcdar Natli 
Mozumdar, Subordinate Judge of Mitnbhoom, dated the 15th June 1895, affirming the decision 
of Babu Soshi Bhusban Ohatterjee, Munsif of Purulia, dated the 28th January 1895. 
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NOTES. 

[This was followed in (1899) 21 All., 380; (1913) 19 C.L.J., 193; (1909) 1 10., 622 
(Oal.); (1910) 8 I.C., 166 (Cal.); (1902) 30 Cal., 265, as regards maintainability of suits by 
the benamidar on mortgages, whatever bo the rule as regards ejectment.] 


[646] The 9th February, 1897. 

Present: 

Mr. Justice Banerjee and Mr. Justice Rampinl 


Bhoba Tarini Dubya and anothor.Defendants 

versus 

Peary Lall Sanyal (Pla'ntiff) and others.Defendants." 


Hindu law — Will — Construction »f Will —Devise of immoveable, property — 
Bequest to Widows — Life interest—Succession Act (X of IS05), 
section 82—Hindu Wills Act (XXI of 1870), 
section 3—Gift over. 

A Hindu testator gave a twelve annas share of his property to his two wives by clause 2 
of his will which was as follows :— 

“ My first and second wives shall together bo ontitled to twelve annas of all the proper¬ 
ties left by mi*, and D and It, sons of my father’s sister’s son H N G, deceased, who have 
been living in nommensality frmn the time of my pro l icensor, shall be entitled to a four 
anuas share in equal shares, according to the following rule-. ” Clause 4 was as follows : 
“ If there should be any dispute or disagreement between my two wives, or if there be any 
disagreement between either or both of them and th*' executors abovonamed, she or they 
live in my family dwelling-house, or according to the rules of Hindu religion in some holy 
place, maintaining a good character, then each of them shall receive a monthly allowance 
of Rs. 10 for maintenance, but if otherwise she nliall bo entirely deprived of her right.” 
Clause 9 provided that no person of the family of the fathers of his two wives should be able 
to exorcise any control ov.-r the money and proport.v left by the testator. Clause 5 provided 
for the education of the lest itur’n sister’s sou. The gift over was to the effect that anyone 
acting contrary to the terms of the will should be deprived of his interest which should in 
due course devolve on the other heirs. 

It was found on the evidence that forfeiture under clause 4 of the will had been incurred 
by the defendant ii, the younger widow .d the testator, by reason of her having broken 
the condition relating to residence. 

Held, that section 82 of the Indian Succession Act (N of 1865), which enacts that 
“whore property is bequeathed to any person, ho is entitled to the whole interest of the 
testator therein, unless it appears from the will that only a restricted interest was intended 
for him, ” applied to the case. 

Held, also, that the will gave only a restricted interest Ip the widows, and that clause 2 
of the will should be construed as giving to the widows. ..a joint tenants, a life interest in a 
twelve annas share of the estate with the right of survivorship. 

The clause in the will as to residence was valid and binding. 

* Appeal from Original Decree No. Ill of 1895, against the doeroe of Babu Krishna 
Chunder Das, Subordinate Judgo of Pubna and Bograh, dated the 4th of February 1895. 



* 
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[M7] Held, further, that the plaintiff, the son of testator's sister, who was in existence 
at the date of the testator’s death, and who was the next reversionary heir after hiR 
widows, was entitled to take under the gift over, and not the heirs to the stridluina of P, the 
elder widow of the testator. 

The facts of this case are fully stated in the judgment. 

Dr. Bash Behari Ohose, Babu Saroda Churn j Mitter, and Moulvi Mahomed 
Habibullah, for Babu Haran Chunder Banerjec, for the Appellants, 

Babu Srinath Dass, Babu Golap Chunder Sircar and Babu Hurro 
Prashad Chatterjee for the Respondents. 

The judgment of the Court (Banerjee and Rampini, JJ.j was as 
follows:— 

This was a suit for the construction of the will of one Chandra Nath 
Maitra, for a declaration that since the death of Peyari Sundari, his elder 
widow, a twelve annas share of the estate left by him has vested by inheritance 
in the plaintiff, his sister’s son, for a further declaration that defendant No. 1, 
Bhoba Tarini, the younger widow of the testator, has forfeited all her rights in 
the estate of her husband, that the putni granted by her in favour of defendant 
No. 2, Kailash Chandra Shah, is inoperative as against the plaintiff, and that 
defendant No. 1 is in any case incompetent to manage the estate, and for 
recovery of possession of certain properties and for confirmation of plaintiff’s 
possession in certain others. The main allegations of fact upon which the 
suit was based are, that on the death of Chandra Nath Maitra, his widow 
Peyari Sundari, and Modhu Sudan Chakravarti, took out probate of his will 
and managed his estate ; that on the death of Modhu Sudan Chakravarti and 
Peyari Sundari, the defendant No. 1 obtained letters of administration in res¬ 
pect of the estate of the testator; that the defendant No. 1, by reason of her 
disagreement with her co-widow and the oxocutor to the will, left the family¬ 
dwelling house of her husband, and she has been leading an unchaste life, and 
her right to the estate of her husband lias consequently become extinguished 
under the terms of the will; that of the twelve annas share of the testator's 
estate, which was bequeathed to his two widows, the six annas share obtained 
by Peyari Sundari devolved on the plaintiff by inheritance on her death, and 
the six annas obtained by the defendant [648] No. 1 has also devolved on him 
as the next heir of the testator by reason of the extinguishment of her right; 
and that the putni of this last-montioned share granted by defendant No. 1 to 
defendant No. 2 is invalid. Doorga Nath Chuckerbutty and Rojoni Nath 
Chuckerbutty, sons of the testator’s father’s sister’s son, who have obtained 
a four annas share of the estate under the will, have heen made defendants 
3 and 4. 

The suit was contested by defendants 1 and 2 who filed separate writtou 
statements; and the substanoe of their defence was, that the twelve annas 
share of the estate bequeathed to the two widows had becomo vested in the 
defendant No. 1 ; that the plaintiff’s allegation that the defendant No. 1 had 
forfeited her right by reason of her disagreement with her co-widow and the 
executor, her change of residence and her unchastity, was unfounded and untrue; 
that the putni granted to defendant No. 2 was valid and binding as being an 
alienation for legal necessity; and that the plaintiff was not the legitimate son 
of the testator’s sister, and consequently not the next reversionary heir, 

Upon these pleadings several issues were raised; and the Court below, 
having found them all in favour of the plaintiff, has given him a decree as 
prayed. 
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Against that decree defendants 1 and 2 have preferred this appeal, and it 
is contended on their behalf, 

first, that the Court below is wrong in holding that the widows of the 
testator took a limited estate, wheroas it ought to have held that they took an 
absolute estate under the will; 

secondly, that the Court below should have held that the widows took the 
boquest as joint tenants, and that on Peyari Sundari’s death the whole estate 
bequeathed devolved on dofendant No. I by survivorship; 

thirdly, that even if they took the bequest as tenants in oomison, the 
Court below should have held that the share obtained by Peyari Sundari passed 
on her death to the heirs to her stridhnna and not to the plaintiff; 

fourthly, that the Court below is wrong in holding that defendant No. 1 
has forfeited hor interest in her husband’s properly, whereas it ought to have 
held that the clause in the will relating C649] to forfeiture was void for vague¬ 
ness; and that the evidence adduced in the case was insufficient to prove the 
unohastity of defendant No. 1, and the other contingencies upon the happening 
of which forfeiture was to follow' ; arid 

fifthly, that the Court below should have held that the gift over under 
which the plaintiff claims was invalid. 

On the first point, it is contended lor the appellants, that under soction 82 
of the Indian Succession Act, which the Hindu Wills Act makes appli¬ 
cable to the will in this ease, the two widows of the tostator must be held to 
have acquired the same interest, in the twelve annas share of the estate 
bequeathed to them that ho had, that is an absolute interest; and it is further 
argued that, quite irrespectively of that section, they took an absolute interest 
under the terms of the will. 

On the other hand, the learned Vakils for the respondents contended that, 
having regard to the last proviso to section 3 of the Hindu Wills Act and to the 
provisions of the Hindu law as laid down in the Duyabhaga, chapter IV, sec¬ 
tion I, % 23 which governs this case, section 82 of the Succession Act cannot 
have any application here : and that, even if it was applicable, still the will 
should not he construed as giving the widows any absolute interest. And 
several cases have, been cited in support of the argument on each side. 

The clause in the will bequeathing a twolvo annas share to the two widows 
runs thus : “ My first and second wives shall together he entitled to 12 (twelve) 
annas of all the properties left by me and Doorga Nath Chuckerbutty and Bojoni 
Nath Chuckerbutty sons of my father’s sister’s son liadha Nath Chuckerbutty, 
deceased, who have been living in commensality from the time of my pre¬ 
decessor, shall he entitled to a four annas share in equal shares, according to the 
following rules. And there is nothing in the will either in what follows or 
in what precedes, expressly stating that the widows are to take an absolute 
estate. 

If this stood alone, and section 82 of the Indian Succession Act was not 
applicable to the case, then as tho bequest (which in this respect follows the 
same rule as a gift) was one of immoveable property by the husband to his 
wives, they would take a [680] limited estate under the Dayabbaga. They 
would take the property without having anypow'.r to alienate it; and property 
over which they have nob the power of alienation, cannot constitute their 
strulhaiui or absolute property (see Dayabhaga, chapter IV, section I, 18, 19 
and 23), and must on their death pass to the heirs of their husband. (See 
Coletirooku’s Digest, Bk. V, 515, Commentary). On the other hand, if section 
82 of the Indian Succession Act applies to this case, then, unless the will 
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shews that a restricted interest was intended to he created, they must he 
held to have acquired an absolute estate. 

Now, the only ground upon which it can possibly he said that section 82 
does not apply here is, that the last paragraph of section 3 of the Hindu Wills 
Act makes it inapplicable. But does it really make the section inapplicable 
to the present case ? It does not, like the corresponding provision of the 
Transfer of Property Act in section 2, enact that nothing contained in the Act 
“ shall affect any rule of Hindu law," but it merely says that nothing contained 
in the Act “shall authorise a Hindu to create in property any interest which 
he could not have created before.” But a Hindu husband was never incom¬ 
petent to create in favour of his wife an absolute interest in immoveable pro¬ 
perty bequeathed by him to her, though it was necessary, in order to create 
such interest, to use express language to that effect. The application of section 
82 to a case like the present cannot therefore lie said to be barred by section 
3 of the Hindu Wills Act. Nor do the cases of Callu Nnlh Nautili Choirdhry 
v. Ghunder Nath Navgh Chowdhry (J. L. K., 8 Cal., 378) and Alaugamoniori 
Dabeev. Sonamoni l)abee (I. L. R., 8 Cal., 637), cited for the respondents, bear 
upon the present question, the soctions of the Indian Succession Act, of which 
the application to Hindus was held in those cases to he restricted bv section 3 
of the Hindu Wills Act, having really the offect of authorising the creation of 
an interest in property which a Hindu could not create before, namely, an 
interest in favour of an unborn person. We feel hound to add, however, that, 
though we are unable to construe section 3 of the Hindu Wills Act as making 
section 82 of the Succession Act inapplicable to a case like the present, yet we 
think it very doubtful whether the attention [651] of the Legislature was 
directed to the point that the application of section 82 to Hindu Wills might 
have the effect of partially abrogating the rule of Hindu law that a gift by the 
husband of immoveable property to the wife without express words creating 
an absolute estate, conveys only a limited interest. 


Section 82 of the Indian Succession Act being, in our opinion, applicable 
to this will, it becomes nt.necessary to examine at length the cases cited on 
either side upon the first point, as they were decided without reference to the 
provisions of that section. We only wish to observe with regard to those 
cases, that an important distinction, which is sometimes lost sight of, may 
reconcile the apparent conflict in some of them. The rule of Hindu law 
referred to above is based upon a text attributed to Narada cited in the D.iya- 
bhaga, chapter IV, section I, 23, and is limited to the case of gift of immoveable 
property to the wife, and it is to this particular case that the decision in 
Koonj Behari Dhur v. Prem Chund Dull (I. L. R., 5 Cal., 684) relates ; while 
in Kollany Koer v. Luchmee Pershad (24 W. R., 395), the question for decision 
was whether a gift to the daughter conveyed an absolute estate, and what the 
learned Judges held was that there was nothing in the Hindu law to show 
that a gift to a female, means a limited gift. 


But though section 82 of the Indian Succession Act applies to this case, 
we think it appears from the will, amply within the meaning of that section, 
that only a restricted interest was intended to be created in favour of the 
widows. In construing a document like this, which is the will of a Hindu, 
“it is not improper,” observe their Lordships of the Privy Council in Mahomed 
Shumsul Huda v. Shewakram (L. K., 2 I. A., 7 : 14 B. L. II., 226), “ to take 
into consideration what are known to be the ordinary notions and wishes of 
Hindus with respect to the devolution of property. It may be assumed that 
a Hindu generally desires that an estate, especially an ancestral estate, shall 
be retained in his family ; and it may be assumed that a Hindu knows that, as 
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a general rale, at all events, women do not take absolute estates of inheritance 
which they are enabled to alienate.” And these notions and wishes are amply 
and emphatically indicated in the will before us. For, though the bequest to 
the two widows of the testator, and that in favour of his [ 662 j father s sister s 
grandsons, are contained in one and the same clause of the will (namely, the 
second) the estate granted to the former is made defeasible upon the happening 
of certain events specified in clause 4 which, according to Hindu notions, imply 
dereliction of duty on the part of a widow. Again in the 9th clause the 
testator says: " No person of the family of the fathers of my two wives shall be 
able to exercise any control over the money and property left by me.” This 
would he wholly inconsistent with an intention to give the wives an absolute 
estate, as in that case their estate must, in the absence of lineal descendants of 
whom there were none, pass to their brothers and parents; (see Dayabhaga, 
chapter IV, section I IT, 29). Moreover, if the widows were intended to take 
an absolute estate, the testator's sister’s son, who was the next reversionary 
heir, and who, as the 5th clause of the will shows, was an object of affection 
to him, would get nothing. Such an intention would, therefore, he oxti’emely 
unlikely, especially when we find that the testator left a four annas share of 
the estate to the sous of his father’s sister's son. We are, therefore, of opinion 
that the widows took only life estates under the will. We may observe that 
the view wo take is quite in accordance with the cases of Vunchoo Money Dossee 
v. Troylnrko Mohinee. Dosser (1. L. R., 10 Cal., 342) and Hirabni v. Lakshmibai 
(I. L. R, 11 Bom., 673). 

In support of the second contention it is argued for the appellants that 
whore a bequest is made in favour of two persons without any specification of 
their shares, they take as joint tenants with right of survivorship and not as 
tenants in common : and section 93 of the Indian Succession Act, and the 
judgment of Couch, C.3., in Mahomed Shumsnl Hilda v. Shrwakram (7 B. L. R., 
700 note: L. it., 2 I. A., 11) are relied upon. It is further urged that, 
while in the bequest in favour of the two grandsons of the testator's father’s 
sister, it is expressly said that they are to take the four annas given to them 
in equal shares, the hcquest of the twelve annas to the widows in the same 
clause (the second) makes no mention of the shares in which they are to take; 
and that this indicates an intention that they are to take as joint tenants. 

With reference to the first branch of this argument, [653] though the 
view contended for is in accordance with the rule of English law (see Jarman 
on Wills, 5th edition, p. 1115), yet there is not much in reason to commend it 
for acceptance. Where any proporty is bequeathed to two or more persons 
without any specification of shares, the natural presumption is that they are 
intended to take in equal shares ; and when the estate bequeathed is one of 
inheritance, it is far more reasonable to suppose that each legatee and his heirs 
are the objects of the testator’s bounty, than that he intends that the legatees 
should take by survivorship, and the heirs of the last surviving legatee should 
take the whole. We may observe that even in English law the leaning has 
been in favour of tenancy in common; and “ the Court,” as Lord THURLOW 
remarked in Jolliffe v. East (3 Brown’s C. C., 35), " decrees a tenancy in 
common as much as it can." Section 93 of the Succession Act, which only 
relates to the case of one of two legatees dying before the testator, does not 
touch the present question. Nor does the judgr'.cnt of Sir R. COUCH in 
Mahomed Shvnisnl Iluda v. Sheumkram (7 B. L. R., 700 note: L. R., 2 I. A., 
11), in which the Privy Council did not think it necessary to decide the point, 
lay down the broad rule that the appellants contend for, the learned Chief 
Justice distinctly observing, as a reason for construing the bequest as creating 
a joint tenancy, that " it is only by this construction that the estate can be 
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kept in the testators family/' an intention to keep the estate in the testator’s 
family being indicated by the language of the will and by surrounding circum¬ 
stances. On the other hand, the Privy Council in Eewun Persad v. Had hit 
Bibee (4 Moore I. A , 137) held that joint legatees in such a case would take 
as tenants in common. The second branch of the argument is, however, in our 
opinion, sound; and we think we must construe the second clauso of the will 
as giving to the widows as joint tenants a life interest in a twelve annas share 
of the estate, with the right of survivorship, if the intention had been that 
the widows should take the twelve annas as tenants in common, their shares 
would have been specified in the same way as those of the testator’s father’s 
sister's grandsons in the same clause. But after all, in tho view we T6S4] 
have taken of the bequest in favour of the widows upon the first contention of 
tho appellants, namely, that it creates only a life estato, tho question whether 
they took as joint tenants or as tenants in common is not of much practical 
importance. For, even if they took life estates as tenants in common, upon 
the deatli of either, the property bequoathed to her for her life must pass to 
the surviving widow as the next heir of the testator, who would acquire a 
widow's estate in the same as upon an intestacy, unless such estato is defeated 
by some other provisions of the will. 

In the view we have taken of the bequest in favour of the widows, namely, 
that they took as joint tenants a life estate in the property bequeathed, with 
the right of survivorship, the third contention of tho appellant does nob arise. 

' • We now come to the consideration of the fourth contention of tho 
appellants which involves two questions, namely, what is the moaning and effect 
of the fourth clause of the will which provides that the widows shall forfeit, 
their right upon tho happening of certain events? And how far have those 
ovouts happened ? The lourtli clause of the will, of which tho translation, as 
given in the paper-hook, is slightly inaccurate, runs thus : “ If there he any 
dispute or disagreement between my two wives, or if there being any disagree¬ 
ment between either or both of them and tho executor above named, she or 
they live in m\ family-dwelling house, or according to the rules of Hindu 
religion in some holy place, maintaining a good character, then each of them 
shall receive a monthly allowance of’Ks. 10 for maintenance; hut if otherwise 
she shall be entirely deprived of her right.” The construction of this clause 
is not altogether free irom difficulty. Wo think it means this, that if the 
two widows quarrel with each other, or if either or both of them quarrel with 
the executor aud live either in tho testator’s family dwelling-house or in some 
holy placo, observing tho rules of Hindu religion and leading a chaste life, 
then each of them shall receive as maintenance Rs. 10 a month, hut- if they 
act otherwise, that is, if they neither live in the testator’s family dwelling- 
house, nor in a holy place, according to the rules of Hindu religion, leading a 
chaste life, they shall be entirely deprived of their rights ; so that, according 
to this clause of the will, either widow foifeits [6S5] her l ight if she quarrels 
with her co-widow or with the executor, aud does not reside in the testator’s 
family dwelling-house, nor in a holy place, according to the rules of Hindu 
religiou, leading a chaste life. 

If, therefore, it is proved that the testator’s younger widow, the defen¬ 
dant No. 1, quarrelled with the elder widow, Peyari Sundari, and with tho 
executor, and has been residing neither in the testator’s family dwelling-house, 
nor in any holy place, but in her father’s house, then in our opinion forfeiture 
has been, incurred quite apart from the question whether she has been leading 
an unchaste life, which tho Court below has answered in the affirmative. The 
learned Vakil for the appellants contends upon Jihe authority of Filling ham v, 
Bromely (1 T. aud R., 530), and the judgment of Lord Cuanwohth in Vianet ing 
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v. Ellison [7 fl. L. C., 707 (726)}, that the clause in the will requiring residence 
at certain places is void for uncertainty and unreasonableness, that there 
cannot therefore bo any forfeiture for breach of such a condition, and that the 
finding of the Court below upon the question of unchastity is not warranted by 
the evidence. 

We are of opinion that there is nothing uncertain or unreasonable in the 
condition to make it void. For reasons best known to him, the testator, as 
the ninth clause of the will clearly shows, had either no liking for, or no 
confidence in, the paternal relations of his wives; and so he naturally insisted 
upon his widows residing in his family dwelling-house, or, should mutual 
disagreement or disagreements with the executor make that inconvenient, then 
in some holy place, according to tho rules of Hindu religion. And considering 
the habits and mode of life of Hindu widows, none of tho difficulties adverted 
to in the cases eitod can arise with reference to the condition in the will now 
under consideration. On the other hand, a condition, requiring residence in a 
certain house to entitle the legatee to the estate bequeathed, was considered 
valid by the Judicial Committee of the Privy Council in Ganendro Mohun 
Tagore v. Juttcndro Mohun Tagore (L. R., 1 I. A., 397: 14 B. L. R., 60); 
and the Bombay High Court in Mnlji liluushankar [656] v. Bai Ujam (I. L. B„ 
13 Bom., 218) and Giriauna Mitrkundi Naik v. Honama (I. L. R., 15 Bom., 
236) held that a condition in the husband’s will requiring residence in a certain 
place to entitle the widow bo maintenance was valid in law; and though the 
learned Judges in both these cases held that breach of the condition for just 
cause would not defeat tho widow’s right, no question of just cause can arise 
here, seeing that the will itself provides that when residence in the family- 
dwelling house may become inconvenient, the widow may live in any holy 
1>1 ace; nor is there any suggestion that there was any just cause for not com¬ 
plying with tins alternative condition. The condition being in our opinion 
valid and binding, lot us next see whether it has been broken. The answer to 
this question need not detain us long. Tho defendant No. 1, Bhoba Tarini, 
admits in hor deposition that., after Peyari Sundari, her co-widow, had obtained 
probate, she instituted proceedings foi revocation of the probate and lost the 
case : and that she instituted another case for nikas or accounts against Peyari 
Sundari. She also admits that she had misunderstanding with Modhu Sudan 
Chakravarti, the executor named in the will. And though Bhoba Tarini and 
some of her witnesses, such as her brother Chandra Nath Chakravarti and her 
naih Cirisli Chandra Shikdur, say that she lives sometimes at her husband's 
houso at Kalagachi and sometimes at her father’s at Bachra, we agree with 
the Court below in thinking that their evidence is unreliable, and insufficient 
to rebut the evidence of the witnesses examined for the plaintiff, two of whom, 
Modhu Sudan idaitra and Prasanna Kumar Nundi, who are men of some 
position and respectability, and appear from the tenor of their depositions to be 
perfectly fair and straightforward witnesses, we see no reason whatever to 
disbelieve. These two witnesses prove that for the last six or seven years 
Bhoba Tarini has been living at her father’s house at Baohra, and though they 
say that she may have occasionally gone to her husband’s family dwelling- 
house, that cannot amount to her residing there. Bhoba Tarini’s admission 
that she had quarrels with Peyari Sundari, with Modhu Sudan Chakravarti, 
with tho pi until! and his mother, and in fact, with almost everyone of her 
husband’s relations, goes clearly to corroborate the avidence on the plaintiff's 
side that [6573 she hadleft her husbaud’s abode, and has been residing at her 
father s house at Bachra. We, .therefore, find, on the evidence, that the 
condition ab,.ut residence has clearly been broken, and the forfeiture mentioned 
in the fourth clause of the will incurred. 
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In this view of the case it is not necessary to consider the question of 
unchastity. But as the finding of tho Court below upon that question must 
seriously affect the defendant No. 1, and as the evidence on the point lias been 
fully discussed before us, and is, in our opinion, insufficient to warrant that 
finding, we deem it desirable to state our reasons for disagreeing with the Court 
below on this point. We may observe that the evidence shews that there has 
been for some years a good deal of seandal in the village of J lac lira concerning 
defendant No. 1, arising out of her reckless want of modesty in general, and her 
unusual familiarity with defendant No. 2, Kailash Chandra Shah in particular. 
We should add that we consider the evidence adducod for the defendants to show 
that Kailash Chandra Shah never goes to see Bhoba Tarini at Bachra is unrelia¬ 
ble, as it is opposed, not only to the evidence ofthe witness Prasanna Kumar 
Nundi, whom we consider to be perfectly reliable, but also to tho probabilities 
of the case, Kailash Chandra Shah being the person who has taken a pntm of 
the share of Bhoba Tarini, and who is looking after her affairs. But though 
that is so, the question still remains whether the evidonce is sufficient to prove 
the charge of unchastity; and to that question the answer should, we think, be 
in the negative. The witnesses chiefly relied upon by the Court below upon 
V the point are Madhub Chandra Chakravarti, his son Purnendu, his nephew 
yUmesh, his priest Modhu Sudan Maitra, and the pleader Dooiga Kanto 
Chakravarti. But Modhu Sudan Maitra, whom we consider a truthful witness, 
saj,?s: “I have liot myself seen anything against Bhoba Tarini’s character, hut 
I have heard.” As for what Doorga Kant Chakravarti says in his deposition 
in this case and his former deposition put in and admitted by him to be correct, it 
is by no means very clear evidence of unchastity, the statements and conduct 
imputed to Bhoba Tarini being quite reconcilable with innocence, and being 
evidence only of want of modesty. Tho witnesses Madhub, his son and his 
nophew no doubt depose to facts which, if true, would be ovidenco of unchastity, 
but considering the ill-looling existing between Bhoba [658] Tarini and Madhub, 
as is admitted by Madhub himself, we think it would be unsafe to hold 
upon their evidence that tho serious charge of unchastity brought against 
Bhoba Tarini has been established. The remaining witnesses on the point do 
not call for any special remark. We may observe that their statements, and 
in particular those of Modhu Sudan Singh, are of an improbable character, the 
last-named witness evidently attempting to prove too much. Upon tho whole 
evidence, then, we find the charge of unchastity brought against defendant No. 1 
not established. Forfeiture under clause I ofthe will is, however, as we have 
said above, incurred by her by reason of her having broken the condition rela- 
* ting to residence. 

But though that is so, what she lias forfeited under the will she may claim 
by inheritance as the next heir of the testator, unless there is any valid gift over. 
This brings us to the consideration of the question raised m the fifth and last 
contention of the appellants, namely, whether the gift over under which 
the plaintiff claims is valid. The clause in the will relating to this gift over is 
the one at the end of the first paragraph, which, as translated in the paper- 
, book, runs thus: “ And any one acting contrary thereto [that is to tho terms 
of the will] should be deprived of bis interest which shall in due coiuso devolve 
on the other heirs.” We should note hero that tho word in the original, which is 
here translated as “his,” is m the common gender, and may mean oither “ his” 
or " her,” and the word rendered as “ heirs " is in the singular number in the 
original. It is contended by the appellants that the clause relating to the gift ' 
over is void as infringing, if not in its application to the actual event in the 
present case, at any rate, in the possible range of its application, the rule of 
Hindu law that the donee must be a sentient being that is not an unborn per* 
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son. There is no dispute that in the actual event that has happened, that is, 
on the date that the forfeiture under clause 4, as found above, was incurred, the 
plaintiff who is the sister's son of the testator was the next heir after the widow, 
and that he was in existence at the date of the will and of the testator’s death, 
boing in fact the person referred to, though not by name, in the fifth clause 
of the will. But it is argued that it was possible that at the date the forfeiture 
was incurred, some one not in existence at the tes- [689]tator's death, but 
subsequently born, might have been the next reversionary heir, and if that was 
so, the gifc over, it is said, is void. In support of this argument the case of 
JLord Dungannon v. Smith (12 Cl. and F., 5461 is relied upon. In that case 
the testator bequeathed certain leasehold estates to trustees in trust to pay the 
roots and profits to his grandson during his life, and after his death in trust to 
permit the person who for the time being should take by descent, as heir malo 
of the body of his grandson, to take the rents and profits until the time that 
some ono of sucli persons should attain the age of twenty-one years, and then 
to convey the premises to that person with a further gift over, if no such person 
should live to attain the age of twentv-ono, in favour of certain other descend¬ 
ants of the testator in succession. At the death of the grandson his son, who 
was twouty-one years, entorod into possession of the leasehold estates. But 
on a bill filed against him by tho next of kin it was held that the gift over 
under which ho claimed was void for remoteness, because, though in the 
actual event the property bequeathed might have vested within a life in being 
and twenty-one years afterwards, yet at the date of the testator’s death it 
could not lie said that in any possible event the property must vost, if at all, 
within the time allowed by law, that is, a lilo or lives in being and twenty-one 
yoars and nine or ten months afterwards ; and the opinion expressed by two of 
tho learned Judges that the gift over might he regarded as a series of separate 
gifts to tho eldest son of the grandson if he attained twenty-one years, if nob, 
then to other male heirs of the body of the toslatoi ’s grandson in succession, 
was not accepted as correct, because thoro was no gift to the eldest son, except 
as one of a series of persons, and there was no authority for splitting the 
bequest in the manner suggested. 

It is contended that this case is authority for the position that in order 
to determine whether a gift over violates any rule of law, wo must look, not 
to actual events at tho date when tho benelit of tho gift is claimed, but to 
possible events at the date of the testator’s death. We are unable to accept 
this broad contention as correct. The decision in the caso cited is based upon 
' the ground that it is a settled rule of Knglish law affirmed by a long series of 
decisions that a bequostisvoid for remoteness unlessit necessarily vests, if [ 680 ] 
at all, within a life or lives in being or twenty-one years and nine or ten months 
afterwards. Is there any similarly settled rule ol law applicable to this case 
that a bequest is void unless it necessarily is in favour of persons all of whom 
are iu existence at tho testator's death II there is, the gift over will fail, 
unless it is possible to construe it as a series of gifts over, one or more of which 
may be valid and the rest void. If not, there is no reason why the gift over 
should not be valid, so far as it enures to the benefit of the plaintiff, who 
unquestionably was in existence at the date of the testator’s death. It was at 
one time thought that there was such a rule of law applicable to bequests by 
Hindus, and it was held in the cases of $oudam\ey Dossec v. Jogesh Chunder 
Dutt (I. L. ft., 2 Cal., 262) and Kherodemoney Dossee v. Doorgamoney Dossee 
(I L. R., 4 C.il., 455), following Leake v. liobinsem (2Mer.,863), that a bequest 
to a class, some of whom may come into existence after the testator’s death, 
was wholly void. But it has now been authoritatively settled by the decision of 
llie Privy Council in liai limhen Cl hand v. Asmaida Koer (I. L. R., 6 All., 
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560: L. R„ 11 I. A., 164) that this view is incorrect, being supported neither 
by the Hindu law, nor by any of the provisions of the Indian Succession Act 
which have been made applicable to Hindus. In that case their Lordships of 
the Judicial Committee held that a gift in favour of the donor's “ grandson 
Satrujit and the brothers of Satrujit that may be subsequently horn” was valid, 
so far as Satrujit’s interest was concerned. And following that case this Court 
held in Earn Lai Sett v. Kanai Lai Se.tt (I. L. R., 12 Cal., 663) that a gift by a 
Hindu to his two living grandsons and to their brothers that may be born after¬ 
wards conveyed a valid title to the two living grandsons. If that is so, there is still 
groater reason why the plaintiff, who was in existence at the date of the testator's 
death, and was and is the next reversionary hoir after his widows, should he held 
entitled to take under the gift over. He is not one of several joint donees, some of 
whom are incompetent to take, hut is one of a series of persons of whom he, who 
is the next revt rsioner at the date that the widow’s interost ceases, is intended 
to take; and he answered that description at the time when tli at interest 
ceased. [661] It was clearly the intention of the testator that in the event 
which has happened he should take the estate ; and there is no reason why 
effect should not be given to that intention. 

The grounds urged before us therefore all fail, arid the decree appealed 
from must be affirmed, except as regards costs. Rut seeing that the question 
about the construction of the will is not altogether free from difficulty, and 
seeing also that the charge of unchastity brought against defendant No. 1 has 
riot been established, we think the defendants, though unsuccessful, should 
not bo made liable for the costs of the plaintiff. The result then is that the 
decree of the Court below will he allirmed, except so far as it makes the defen¬ 
dants liable for the costs of the plaintiff; and the parties will hear their own 
costs in this Court and in the Court below. 

F. I\. D. - Appeal dismissed. 

NOTES. 

[It 1ms been final!) nettled In the Privy Council that in gifts to a class, the gift is valid 
as regards those capable of taking though it may f nl as regards others (1911) .'SH Cal.. 468 
P.C. ; sec also (1905) 32 Cal., 992; (1'JlO) 38 Cal., 188. 

A condition of defeasance on ceasing lo use a house is valid :—(19112) 17 C.W.N., 39. 

As regards ordinary Hindu notions being taken into consideration, see (1899) ‘27 Cal., 
44 ; G49 ; (1902) 30 Cal., 20. 

As regards sec. 82, Indian Succession Act. see also (1903) 5 Bom. L.R., 3114 ; (1904) 9 
C.W.N., 309; (1908) 35 Cal., 898 P.C., on appeal from (1906) 33Cal., 947 : 10C.W.N.. 695 : 3 
C.L.J., 502 ; (1905) 32Cal., 1051.] —- 

[24 Cal. 681] 

The 27th April, 1807. 

Present: 

Mr. Justice Baneejee and Mr. Justice Rampixi. 


Hamidunnissa Bibi and another.Plaintiffs 

Vlil sus 

Gopal Chandra Malakar.Defendant.' 


Valuation of Suit—Designed exaggeration of valuation—Suits Valuation Act 
(VII of 18b7), section 11 — Munsif, Jurisdiction of— Code of Civil Procedure 
(.dcf XIV of 1882), section 678 — Jurisdiction—Provincial Small Cause 
Courts Act (IX of 1887), section 16, sub section 8. 

A suit was brought in the Munsif’s Court, for money as well as for damages valued at 
Rs. 1,004. The Munsif gave the plaintiff a decree for Rs. 900, but dismissed the claim for 

•Appeal from Appellate Decree No. 1425 of 1895, against the decree of Babu Purna 
Chunder Shome, Subordinate Judge of 24-l‘t-rgunnnhs, dated the 29th of May 1895, revers¬ 
ing the decree of Babu Moti Lall Haidar, Munsif of Alipur, dated the 19th of November 1894, 
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the balance, which was for damages. On appeal the Subordinate judge wag of opinion that 
tho claim had been designedly exaggerated, and he therefore held that the suit was one cog¬ 
nizable bv the Small Cause Court, and directed the plaint to be returned to the plaintiff for 
the purpose of presenting it to the proper Court. 

Held, that as the suit was tried on its merits by tho first Court, aud the over-valuation 
of the suit was not found by the Appellate Court to have prejudicially affected the disposal 
of the suit on its merits, the objection as to jurisdiction should not have been given effect to, 
and therefore the Court below was wrong in directing the plaint to be returned. 

(862] Mohee hall v. Kheta Ram Mar wary (-25 W. B., 76) followed; Nanda Kumar 
Banerjec v. Ishan Chandra-linnetjee (1 B. L. R., Ap. 91) and Bonomally Naum v. Campbell 
{10B.L.R., 198) distinguished. 

The facts ot this case ami the arguments appear sufficiently from the 
judgment of the High Court. 

Dr. Ranh Iiehary Ghana and Moulvie Abdul Jawad for the Appellants. 

Babu Nil Madhuh Bose and Dr. Ashutosh Mookcrjee for the Respondent. 

The judgment of the High Court (Bankujee and RAMPINI, JJ.) was 
delivered hy 

Banerjee, J. —This appeal arises out of a suit brought by the plaintiffs, 
appellants, to recover a sum of Rs. 1,001, on the allegation that the plaintiff 
No. I gave to the defendant a currency note for Rs. 1,000 for change, believ¬ 
ing, under a mistake, that it was a note for Rs. 100 only ; that the defendant 
shortly afterwards returned to plaintiff No. 1 a notb for Rs. 100 making her 
believe that it was the identical currency note which she had made over to the 
defendant, and saying that he wis unable to change it; that subsequently, upon 
the mistake being discovered on the return of the husband of plaintiff No. 1, 
the defendant was asked to give hack the currency note for Rs. 1,000, hut he 
denied having received it; that not having had in their hands this note for 
Rs. 1,000, tho plaintiffs, to meet the expense for the construction of their house 
had to borrow Rs. 800 on interest, and thus had been made liable to pay inter¬ 
est, to the extent of Rs. 101; and that the plaintiffs were, therefore, entitled , 
to recover from the defendant Rs. 900, being the difference between the 
Rs. 1,000 note made over to him, and the Rs. 100 note received from him, 
together with Rs. 104 as damages. 


The defence was that tho defendant was not liable for the plaintiff’s claim; 
and that, on the face of the plaint, the claim could only have been for Rs, 900, 
and it had evidently been exaggerated with the object of ousting the jurisdic¬ 
tion of the proper Court in which the suit should have been brought. 

The parties went to trial upon the following issues: “ First, [663] 

whether the Court has jurisdiction to try the suit ? Second, whether the 
defendant misappropriated the proceeds of a Rs. 1,000 note belonging to the 
plaintiff ? Third, whether the plaintiffs are entitled to any and what damages?’* 


The first Court, after having found upon the third issue that the claim for 
damages was not made out, in its decision upon the first issue, said this: “ The 
plaintiffs’ claim, as stated in the plaint, is composed of two portions : one for- 
Rs. 900, being the proceeds of their Rs. 1,000 note alleged to have been 
misappropriated by the defendant, and another frv Rs. 104, being the amount . 
of damages claimed. It has been observed above that the latter claim for Rs. 104.-.’ . 
is not made out. The plaintiffs’ case is now confined only to the first portion „/ 
of their claim, namely, for Rs. 900. The question which is now pressed before 
the Court by the learned pleader for the defendant is that the plaintiffs' claim* 
which is now' reduced below Rs. 1,000, should be tried by the Small Cause 
Cour f t at Se aid ah and not by this Court, the plaintiffs heing not at liberty, by , 
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making an unwarrantable addition to their claim, to bring the present suit 
within the cognizance of this Court, ousting the jurisdiction of the Small 
Cause Court.” And a little further on itobseived: “In the present case, 
plaintiffs very legitimately claimed damages, but they failed to make them 
out. This failure on their part will not oust the jurisdiction of this Court.” 
And then having found the secoud issue for the plaintiffs, the first Court gave 
them a decree for Rs. 900. 

On appeal the Lower Appellate Court has reversed that decree, and ordered 
the plaint to be returned to the plaintiffs for the purpose of being presented to 
the proper Court, on the ground that the suit properly lay in the Court of Small 
Causes, and not in the Court of the Munsif, the claim having been designedly 
exaggerated,with.the view of bringing the suit in the Munsifs Court. In sup¬ 
port of its decision, the Lower Appellate Court refers to the cases of Nanda 
Kumar Banerjee v. Ishan Chandra Banerjce (I H. L. R., Ap., 91), Bonomally 
Naum v. Campbell (10 B. L. R., 193) and Lakahman Hhatkar v. Babaji Iihalkar 
(I. L. R.,8 Bom., 31). 

[664] In second appeal it is contended for the plaintiffs that the decision 
of the Lower Appellate Court is wiong in law, and that the cases relied 
upon in that decision are distinguishable from the present; and in support of 
this contention, section 11 of the Suits Valuation Act (VII of 1887), and the 
cases of Mohee Lall v. Kheta Bam Mar wary (2b W. R., 70) and Daniadhar 
Timaji Gosavi v. Tnmbak Sakharam (T. L. R., 10 Bom., 370) arts relied upon. 

We are of opinion that tho appellants’ contention is correct. This is how the 
matter stands. Under sub-secrion 3 of section 15 of Aet IX of 1887, the local 
Small Cause Court has jurisdiction to try suits for money, where tho amount 
does not exceed Rs. 1,000; and by section 19, sub-section 2,of Aet XU of 1887, 
the local Munsif has jurisdiction to try suits where the value does not oxceed 
Rs. 2,000. In the present case, therefore, if the claim had been only for the 
sum of Rs. 900 decreed by tho first Court, the Small Cause Court, and not the 
Court of the Munsif, would have had jurisdiction to try the suit ; and the 
question is whether, although the suit was valued at Rs. 1,004, that is, at an 
amount which exceeded the jurisdiction of the Small Cause Court, and made 
the suit triable by the Munsif, the fact of this valuation being the result of a 
designed exaggeration of the claim for the purpose of evading the jurisdiction 
of the Small Cause Court and bringing the suit in the Munsil’s Court, as the 
Lower Appellate Court has found, makes the suit really ono cognizable by the 
Court of Small Causes, and tho plaint liable to be returned to the plaintiff for 
presentation to that Court, notwithstanding that the suit was tried by the 
Munsif on the merits, and notwithstanding that the Appellate Court does not 
find that the over-valuation has prejudicially affected the disposal ol the suit 
on its merits. 

We are of opinion that, having regard to the provisions of section II of 
the Suits Valuation Act, this question ought to be answered in the nega¬ 
tive. That section enacts that, " Notwithstanding anything in section 578 
of the Code of Civil Procedure, an objection that by reason of over-valua¬ 
tion or under-valuation of a suit ”—we quote only so much of ihe section as 
is applicable to the present case—“a Court of First Instance, which had not 
[665] jurisdiction with reference to the suit exercised jurisdiction with respect 
thereto, shall not be entertained by an Appellate Court unless (a) the objection 
was taken in the Court of First Instance on or before the first hearing, or (6) the 
Appellate Court is satisfied, for reasons to bo recorded by it in writing that 
the suit was over-valued, and that the over-valuation thereof has prejudicially 
affected the disposal of the suit on its merits. ” And the section goes on to 
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enact that, “ if the objection was taken in the manner mentioned in clause (a) 
- of sub-section 1, but the Appellate Court is not satisfied as to both the matters 
mentioned in clause (6) of that sub-section, and has before it the materials 
necessary for the determination of the other grounds of appeal itself, it shall 
dispose of the appeal as if there had been no defect of jurisdiction in the Court 
of First Instance.” 

Now in the present case, although the objection was taken in the first 
Court before the first hearing, and although the Appellate Court was satisfied 
that the suit was over-valued, it does not say that it is satisfied that the over¬ 
valuation has prejudicially affected the disposal of this suit on its merits. The 
Appellate Court, therefore, has not here proceeded in conformity with sub¬ 
section 2 of section 11, as it ought to have done. 

It was argued by the learned Vakil for the respondent that section 11 of 
the Suits Valuation Act lias no application to this case, because the Act is 
intended, as its preamble shows, only to prescribe the mode of valuing certain 
suits, and that section 11 is limited in its operation to those cases where 
the change of jurisdiction is from a higher to a lower Court of the same class, 
that is, from a Subordinate Judge's Court to a Munsif s Court, or vice versd, and 
not whore it is from a Court of exclusive jurisdiction, like a Court of Small 
Causes, to that of a Munsif. 

We do not think that this argument is sound. Though the object of the Act 
is to prescribe the mode of valuing certain suits, section 11 comes under Part 
III of the Act which is headed as a part rolating to supplemental provisions ; 
and there is nothing in the language of the section to limit its operation in the 
way contended for. We are, therefore, of opinion that section 11 of the Suits 
Valuation Act a| ]ilies to this case, and [666] that the Court of appeal below 
was wrong in reversing the decree of the first Court and directing the return 
of the plaint, without complying with the provisions of that section. 

The two cases cited from the Bengal Law Reports are both distinguishable 
from the present-; first, because they wore decided before the Suits Valuation 
Act was passed ; and, secondly, because the principle upon which they are 
based lias no application to this case. That principle is this, that the plaintiff 
cannot give jurisdiction to or take away jurisdiction from a Court by adding 
to his claim something to which he was not entitled upon any view of the 
easo, and that such unwarrantable addition to his claim must be struck out, 
and the juiisdiction of the Court determined with reference to the rest of his 
claim. 

Can this be said of the claim for damages to the extent of Rs. 104 in this 
case ? A claim for damages like this is not absolutely untenable as a matter of 
law, and it is only because the evidence, in the opinion of the Courts below, 
was insufficient to substantiate this part of the claim that it has to be dismissed. 
In our opinion this case is much more analogous to that of Moihee Lall 
v. Kheta Iiam Marwary (25 W. R., 76), which we see no reason to dissent from, 
and which, we think, we ought to follow. 

As for the case of Lakshman Bhathar v. Babaji Bhatkar (1. L. R., 8 Bom., 
31), there the first Court had returned the plaint on the ground that it had no 
jurisdiction to try the suit by reason of its value, and the High Court confirmed 
the first Court’s decision. It is true that Mr. Justice West in his judgment 
observed : “ An exaggerated claim thus brought for the purpose of getting a trial 
in a different Court from the one intended by the Legislature is substantially 
a fraud up in the law, and must be rejected, whether it arises from mere reck¬ 
lessness or from an artful design to get the adjudication of one Judge instead of 
that ol another.” This was a mere obiter dictum of the learned Judge; and having 
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regard to the provisions of the Saits Valuation Act, which was passed some 
years after the date of this decision, and to the fact that in a later case, 
namely, that of Damodhar limaji Gosavi v. Trimbak Sakharam (I. L. B., 

10 Bom., 370), [667] which was governed by Act XI of 1865, the Bombay 
High Court declined to follow this dictum, we do not think that it would be 
right to apply that principle to this case. It is, no doubt, a sound rule that 
Courts should not allow parties to evade the law relating to matters of juris¬ 
diction, and that, where it is found that a party has intentionally exaggerated 
his claim in order to bring his suit in a Court which otherwise would not have 
jurisdiction to try it, beforo the merits of the claim have been gono into the 
plaint should be returned to be presented to the proper Court. But this rule 
must be taken with qualifications; and one important qualification is that 
embodied in section 11 of the Suits Valuation Act, which is this, namely, that 
where the suit has been triod on its merits by the first Court, and the over¬ 
valuation or under-valuation of the suit is not found by the Appellate Court 
to have prejudicially affected the disposal of the suit on its merits, thero the 
objection as to jurisdiction should not be given effect to. A plaintiff who 
alters the valuation of liis suit for the purpose of evading jurisdiction maybe 
punished by having no costs allowed to him ; but it would not, in our opinion, 
conduce to promote the ends of justico, if an Appellate Court were to set aside a 
decision which is found to be correct on the merits, simply bocause the value 
of the suit hod been designedly increased, or diminished, to evade jurisdiction. 

For these reasons we are of opinion that the decision of tho Lower Appel¬ 
late Cornt must be set aside, and the case remanded to that Court in order 
that it may dispose of tho appeal, having regard to tho provisions of section 

11 of the Suits Valuation Act. The costs of this appeal will abide tho result. 

S. C. G. Appeal allowed. Case reuiandcd. 

NOTES. 

[The provisions of sec. 11 Suits Valuation Act. IfrsT apply, even if the plaintiff design¬ 
edly exaggerates or under-states tho value oi tho claim for the purposes of chon..ing his 
own forum (1913) “21 I.C./'CS (Oudh) ; (1001) 31 Cal., 810 ; (1898) 2 O.C. 103. 

See also the distinction drawn in (1912) 19 l.C. 870 (Sindh) .J 
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KA,j LAKHI GHOSE i). 

[668] 2Vifi 26th April, IS9/\ 

Present: 

Mr. Justice Banehjke and Mk. Justice Bampini. 

Raj Lakhi Ghose.Plaintiff 

versus 

Dehendra Chundra Mojumdar, Minor, represented by his certificated 
Guardian aud Receiver (Peary Lall Dass) and another.Defendants/ 

Registration Act (111 of 1877), section 77 —Suit for registration of a 

conveyance—Power of Court to inquire into Ike genuineness as well as 
the validity of a document, Effect of—Execution of conveyance by a 
certificated guardian in contravention of the terms of permission 
granted by the District Judge—Guardians and Wards 
Act (VIII of 1800), section 80. 

In a suit under section 77 t of the Registration Act a Court cannot go into any matter 
alYccliog the validity of a document apart from its genuineness. The question of its validity 
must be determined in a suit properly framed for that purpose. 

Balambal Animal v. A tuna chela Chctti (I. L. R.. 18 Mad.. ‘255), approved. 

Where, therefore, a document was executed by the certificated guardian of a minor in 
contravention of the terms of permission accorded by the District Judge. Held, the Court 
could under section 77 direct its registration, if only the document was proved to bo genuine, 
although the document was voidable at the instance of the minor under section 30 J of Act 
V1H of 1890. 

THE facts of the caae, so far as they are necessary for the purposes of this 
report, are fully aet out in the judgment of the High Court. 

Babu llori Mohan Cliakravarty for tho Appellant. 

Babu Bassant Coo/nar Rose, Dr. A sit tosh Mookerjee and Babu Jnaneudra 
Nath Bose for the Respondent. 

Babu Mori Mohan Cliakravarty. —The Courts below have taken an errone¬ 
ous view ol the scope of a suit under section 77 of the Registration Act. The 
Courts below, having found that tho document had been executed by the guar¬ 
dian should have ordered its registration, irrespective of the question whether 
or not the registered document would be binding against the minor; soe 
Balambal Animal v. Arunachala Chctti (I. L. R., 18 Mad., 255). 

[669] Babu Bassanl Coomar Bose. —In a suit under section 77 of the 
Registration Act the Court is entitled to inquire into the genuineness as well 

.* Appeal from Appellate DccucNo. 13(53 of 1895, against the decree of Babu Arnrita 

1 al Pal Subordinate -Tudge of Dacca, dated the 8th of May 1895, affirming the decree of 
liibu Nogendra Nath Dhur, Munsif of Munshigunge, dated the28tli of June 1894, 

t [Sec. 77 :--Where the Registrar refuses to order the document to be registered, under 
section 72 or section 76, any person claiming under such 
Suit in case of refusal. document, or his representative, assign or agent, may, within 

thirty days after the making of the order of refusal, institute 
in the Civil Court within the local limits of whose original jurisdiction is situate the office in 
which the document is sought to be registered, a suit for a decree directing the document 
to be registered in such office, if it be duly presented for registration within thirty days 
after the passing of such decree ; and the provisions contained,in the second and third para- 
graphs of section 75, shaU, mutatis mutandis, apply to ui documents so presented, and 
notwithstanding anything contained in this Act, the document shall be receivable in evidence 

m Voidability of transfers J [Sec. 30 ;—A disposal of immoveable property by a guardian, 
made in contravention of in contravention of citber of the two last foregoing .sections is 
section 28 or section 29. voidable at the instance of any other person affected thereby.] 
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as the validity of the document. In this case the guardian had admittedly 
exceeded the authority conferred on him by the Judge, and, therefore, the deed 
cannot bind the minor. 

'Dr. Asutosh Mookerjec on the same side.—The question is whether there 
has been an execution of the document within the meaning of section 73 of 
the Registration Act; admittedly the document was not executed by the minor 
defendant; his guardian, as such, had only limited authority to execute' a deed 
on his behalf, and if, as in the present instance, tho guardian put his signature 
in excess of his authority, that ought not to bo held to be execution by the 
minor or on his behalf within the meaning of section 73 ; the suit, therefore, 
ought to be dismissed against tho minor. 

Babu Hori Mohan Chakrayarty replied. 

The judgment of the High Court (Bannerjee and Rampini, JJ.) was 
as follows:— 

This appeal arises out of a suit brought by the plaintiff appellant under 
section 77 of the Indian Registration Act (III of 1877) for a decree directing 
the registration of a conveyance executed on behalf of tho minor, defendant 
No. 1, by his mother, defendant No. 2, who was for the time being his guardian 
appointed under Act VIII of 1890, the Sub-Registrar and the Registrar on 
appeal having refused to register tho document. The defendant No. 2 having 
been removed from guardianship, the defendant No. 1 is represented by Peary 
Lall Das who has since been appointed his guardian. 

The two defendants filed separate written statements, both denying tbo 
genuineness of the conveyance set up by the plaintiff, and, further, urging 
that, as the permission granted by the District Judge under Act VIII of 3890 
was for selling the property covered by the conveyance for Es. 400, and as 
the sale to the plaintiff was for Rs. 200, even if tho conveyance was genuine, 
it was invalid by reason of its being executed in contravention of tho terms of 
the permission. 

The first Court held that the conveyance was a genuino document, but it 
dismissed the suit on the ground that it was [670] invalid, as it was executed 
by the guardian of the minor in disregard of the terms of the permission 
granted by the Judge; and on appeal the Munsif’s decision has been affirmed 
by the Subordinate Judge. 

In second appeal it is contended for the plaintiff— 

First, that the Courts below have misconstrued tho order of the District 
Judge granting permission to sell tho property in question, in bolding that the 
sale that was sanctioned was to bo for a certain price when tho order makes 
no mention of price; and, secondly, that granting that the sale was in contra¬ 
vention of the Judge’s permission, the Court in a suit under section 77 was 
bound to inquire only into the question of the genuineness of tho conveyance, 
and the finding upon that question being in favour of the plaintiff, the Courts 
below are wrong in law in dismissing t.he suit. 

The first point need not detain us long. In the view we take of the scope 
of a suit under section 77 of the Registration Act, it is unnecessary to deter¬ 
mine this point. We may only incidentally observe that, though the order of 
the District Judge granting permission docs not, it is true, make any mention 
of the price, the order must be read along with the petition upon which it was 
passed, and roading the order and the petition together, we think the Courts 
below were quite right in the view taken by them that the sale to the plaintiff 
was in contravention of;the terms of the permission. The fkatcontention of 
the appellant must therefore fail. 
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^ The question raised in the second contention, namely, whether in a suit 
under section 77 of the Registration Act, the Court can go into any matter 
affecting the validity of a document, apart from its genuineness, is not alogether 
free from difficulty. After giving our best consideration to it, we think the 
question ought to be answered in favour of the appellant. 

The suit contemplated by section 77 of the Registration Act is, to use 
the words of the section, “a suit fora decree directing the document to be 
registered,” and not a suit for a decree declaring the validity or the binding 
character of the document. What then is the Court to inquire into in such a 
suit ? Is it simply the question of the genuineness of the document, or that of its 
£«71] genuineness and validity as well We are of opinion that it is only 
the former. For it is only tho question of execution, together with the con¬ 
nected question whether the executant is a minor, an idiot, or a lunatic, that 
the Registering Officer is required to inquire into, under sections 34 and 35 of 
the Act, when a document is presented for registration ; and the inquiry in a 
suit under section 77, which is the last step that may he resorted to, to enforce 
registration, should he held to he limited to tho same question. 

Where, as in this caso, the document is one that is required by section 17 
of tho Registration Act to be registered, section 49 of tho Act makes it 
inadmissible as evidence of an> transaction affecting immoveable property, 
unless it has been registered ; and the objoet of a suit under section 77 is to 
obtain registration of the document so as to remove the bar to its admissibility 
in evidence, the question of its validity being left to be determined in a proper 
suit. This view, we may add, is in accordance with the case of Balambal 
Amvutl v. Anmachala Chetti (i. L. R., 18 Mad., 255). 

It may no doubt appear at first sight somewhat anomalous, that a document 
of which the invalidity is evident, as it is in this case, should, nevertheless, 
have to lie ordered to he registered, if the view we take of section 77 is correct. 
But a little consideration will show that a much greater anomaly might result 
if tho opposite view were accepted. For the party propounding a document 
may, notwithstanding its invalidity, ho ontitled to collateral relief in the form 
of refund of consideration and tho like, which the limited scope of a suit under 
section 77, which is only for a decree directing the document to be registered, 
may prevent the Court from granting. The case before us is an instance in 
point. Though the document here is voidable under section 30 of Act VIII of 
1890, the plaintiff is entitled to a refund of the consideration money which he 
has paid; but the Court cannot grant him that relief in this suit. 

The document is found to have been executed by the guardian of the minor 
for the time being. It is true it was executed in contravention of the terms of 
the permission accorded by the District Judge, but the law (section 30 of Act 
VIII of 1890) only declares that the document is voidable. That being so, in 
the [672j view we have taken of the scope of a suit under section 77 of the 
Registration Act, the plaintiff is entitled to succeed. 

The decrees of the Courts below must, therefore, be set aside, and the 
plaintiff's suit decreed with costs in all tho Courts. 

S. C. G. Appeal allowed 


NOTES. 

[As regards the scope of sec., 77 Registration Act 1877, this was followed in (1903) P.R., 
11; (1904 j T. R., 13 ; (1907) 29 All., 281 ; (1909) 14 C.W.N., 12. 

As regards the voidable character of mortgages executed by agreement without the 
sanction of the Oourt, see also (1899i 22 Mad., 289 ; (1906) 3 C.L.J., 260.] 
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[34 Cal. 672 J 

The 10th March 1897. 

Present: 

Mr. Justice Trevelyan and Mr. Justice Beverley. 


Pareman Dass and others.Defendants 

verms 

Bhattu Mahton and others.Plaintiffs/' 


Hindu Law—Joint family—Joint Hindu family under Mitakshara Law—Sale 
of joint family property in execution of decree against father -Decree for 
damages for theft or misappropriation—Antecedent debt—Pious duty of 
sons to pay father’s debt —Bona fide purchaser, Equities of. 

In execution of a decree for damages for theft or misappropriation against M and S, two 
of the members of a joint Hindu family under the Mitakshara Law, ancestral property of the 
family was sold and the purchase's took possession. In a suit by the sons of M and 8 and 
several other members of the family for recovery of their interests in the property, 

Held, that there was no " debt antecedent ” to the decree in this case ; that even if the 
right to obtain damages for the theft or misappropriation could be said to have created a 
“debt,” the debt was tainted with illcgility or immorality, the sons were not under a pious 
duty to pay the debt, and the interests of the sons did not pass by the sale. 

Held, also, that the purchasers in this case were not entitled to the e.juities ol a bona fide 
purchaser, as the decree, if examined, would have put them upon inquiry. 

THE property in question in this suit was ancestral land of a joint Hindu 
family governed by the Mitakshara Law, which had been sold in execution of a 
decree against some of the members. The family consisted of three brothers: 
Mangru Mahton, Davshan Mahton, Sobha Mahton and their wives and sons; 
of these, Darshan died before the present action was brought. The decree in 
execution of which the sale took place was passed in a suit for damages for theft 
or misappropriation of paddy by Mangru and Sobha Mahton and other persons 
unconnected with the family. The plaintiffs in the case who claimed to recover 
their interests in the joint-property were the wife and sous of Mangru,thewidow 
[673] and sons of Darshan, Sobha himself, and his wife and sons. The 
defendants 1 to 4 were the purchasers in execution, and Mangru Mahton was 
defendant No. 5, and the deeree-holdor, defendant No. (1. The sale certificate 
did not specify whose property was sold, but the names of the parties in the 
original suit for damages wore mentioned. The principal question argued was 
wliat was the extent of interest which passed by the sale. The facts are fully 
given in the judgment of the High Court. 

The defendants 1 to 4 appealed to the High Court. 

Babu Karuna Sindhu Mukerjee, Babu L'arit Mohan Das and Moulvi 
Mahomed Habibullah for the Appellants. 

Babu LJmakali Mukerjee for the Respondents. 

Babu Karuna Sindhu Mukerjee. —The decree and sale proceedings against 
Mangru and Sobha are binding upon the family, as they were the heads of 
the family, and the family had the benefit of the wrongful act. The purchaser 
was not bound to go behind the sale proceedings and to make inquiry ; he had 
no notice. In Suraj Bunsi Koer v. Sheopersad Singh (I. L. R., 5 Cal., 148 : 
L. R., 6 I. A , 88) after referring to Girdharee Lull v. Kantoo Lall (14 

* Appeal from Original Decree No. 26G of 1895, against tbe doereo of Moulvie K. 8. 
Fnkhruddin Hassain, Subordinate Judge of Patna, dated the 28th of June 1895, 
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Ifcter purchaser is Kqt bound to go further than to see that thereWas adectee 
properly given against the father. A bond fide purchaser like the appellant ^ 
protected against the claim of the sons. The sons have a pious duty to pay 
- the father’s debts. There is no difference between a liability to damages and 
other debts of the father. In Nanotni Babuasin v. Modhtm Mohun (I. L. R., 
13 Cal., 21: L. R., 13 I. A., 1) the decree was for mesne profits. Beni 
Parshad v. Puran Chand (I. L. R., 23 Cal., 262). The next point is that the 
purchaser being the landlord, the present suit for the recovery of possession 
against him is barred by two years’ limitation under Art. 3, Sch. Ill of the 
Bengal Tenancy Act. The suit is also barred by one year’s limitation, as a 
claim or objection made in execution was rejected before the present sale. 
The position of Sobha Mahton at all events is clearly the same as that of 
Mangru, and he is not entitled to a decree. 


f. : DA SB; &C; M 
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[674] Babu Umakali Mukerjee for the Respondents.—The decree was for 
damages for theft or misappropriation ; it cannot he said that it was for a 
“debt ” contracted by the father; much less can it be said that the sons were 
liable for such damages, on the ground of their pious obligation as sons. 
None of the cases cited authorize such a proposition. It does not make any 
difference hero that the puiohaaer was a stranger; he was hound to make in¬ 
quiry. As to Sobha Mahton, the defendants do not appear to have questioned 
his right or proceeded against him in the lower Court; they proceeded against 
Mangru there, and cannot ask for Sobha’s shave in appeal. Then as to 
limitation, the Tenancy Act does not apply to this case, as the suit was not 
between a raiyat and bis landlord as such, and the point was not taken below. 
One year’s limitation also cannot apply, as there is nothing on the record to 
show that the claim case was regularly tried and decided. 

Baba Kanina Sindhu Mnkmjee in reply. 


The judgment of the High Court (Trevelyan and Beverley, JJ.) was 

as follows: — 


This suit was brought by all the members of a Mitakshara family except 
one, namely, Mangru Mahton, who was the fifth defendant, for the purpose 
of obtaining possession of property which had been sold in execution of a 
decree obtained against Mangru Mahton and also against Sobha Mahton, his 
brother, the fifth of the plaintiffs. The family consisted of three brothers and 
their wives and sons. The suit in which the decree was obtained which led 
to the sale was brought for the purpose of recovering damages for dhan which 
had been stolon by the defendants in that suit. The defendants in that suit 
included Mangru Mahton and Sobha Mahton. We may mention in passing 
that the decree in that suit describes the claim as being for the recovery of 
Rs. .061-14-6 as damages on account of the price of the grains appropriated by 
the defendants. That statement is important, having regard to the chief 
question which has been argued in this appeal. 

No evidence has been given in this case as to any of the proceedings in 
execution, and all we have to look at is the certificate of sale which has been 
put in and the decree. The certificate of sale [67S] is headed with the names 
of the parties, and it certifies the sale of this particular kasht, without describ¬ 
ing to whom it belongs. 

It is contended on behalf of the purchaser that the effect of this sale was 
to dispose of the rights of the whole family in this kasht. On the other hand, 
it is urged on behalf of the appellants that only Mangru Mahton’s right passed 
thereby. 
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We may at once dispose of the rights of the children of Darshau Mnhton, 
who was one of these three brothers, and of the widow of Darshan. The 
argument addressed to us was based entirely ujion the duty of a Hindu son 
governed by the Mitakshara Law to pay the debts of his father, and there is 
nothing in this ease which could possibly hind the family by any acts of a 
manager. In the first place, it is not shown that either Mangru or Sob ha 
was the manager of the family, and the paiticular debt, if it was a debt, 
which was created, was not one which was eontiacted h\ the manager as such 
or in any way for the family Wo say ‘‘ if it was a debt,” because as a matter 
of fact it was not a debt at all. There is no way in which Darshan Mali ton’s 
descendants are bound. So far as they are concerned theiefoio (he appeal 
must fail. 

To proceed with the others, wo think it must he iccepfed tliit this sale 
was held in execution of a decree (nth aginst Mangru Maliton and Kobha 
Mahton. The salo purpmts to have boon made in the suit as against all the 
defendants, and unless the eonti ary is shown, wo imn-l suppose that (ho 
judgment-creditor took proceedings against both Maugiu and Hohlia who were 
defendants in that suit and were intoiestod in this . In the plaint it is 
alleged that the proceedings were only against M.mgru Mahton, lmtth.it 
allegation might easily have boon substantiated 1>\ prooi In the absence oi 
any proof we must take it that the* certificate ot sale was in puisuance of 
propel proceedings against both Inothois. That being so, it follows fhaiasl.ir 
as Sobha Mahton is concerned Ills suit must fail. 

But the case with regaid to the of hois is \oiy ditfoiont Uthough the 
sale certificate purpoits to pass the whole of the piopcitv, still the sons would 
not he liable, unless ib is shown that theio was a piopei deem* made against 
their father in lospoeb of an antecedent debt which was not eonti acted tor 
illegal oi [676] immoral puiposes That, to put il \eiy shoitly, is the result 
of the authorities on the matter. In the first place, wo do not think that them 
was any antecedent debt at all. The eases cited leler to transactions which 
have been entered into by wa\ of a contract oi something appicaching a con¬ 
tract between the father and some other pei on, and the debt which was so 
contracted it hecaino the piou« duty dl the sous to |i«v oil. But hoio there 
was no debt antecedent to the decree. There was meioly a light to damages 
for a wiongful and criminal act and so those cases would have no application 
to the present case. But even it it could he said that that right to damages 
created a debt before ihe suif wms brought, still it is difficult to m>« how such 
a debt was not tainted with eithei illegally oi immorality. The oiigin of tins 
debt, if debt it was, was a tlioft committed by thoso poisons who woie sued. 

It is contended that the purchaser being a h'/ini fide purehasei, w r as not 
compelled to go so far back as to asceitain those facts. On an authorit\ 
which was cited to us it is aigued that he nood not go behind the docieu At 
any rate it is suggested that he ought not to investigate the decree winch led up 
to the sale. Certainly a purchaser of pvopeity under theso ciicumstances, 
when he is shown to be aware that Iho persons who on smug worn members 
of a family, would act very unwisely if he did not examine at least the decree. 
The decree would either give the purchase! notice or put him on inquiry. 
This is not a case where the decree recites a debt which primu facie was one 
binding a family or one properly contracted, but it is a case distinctly which, 
to say the least of it, would put the purchaser upon inquiry. 

There is one more matter which it is necessary for us to refer to. It was 
argued at the beginning that this suit was baited by limitation, jiistly, on the 
ground that a claim had been preferred to the property in execution. The 
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petition of olaim has not been put in, and on the evidence on the record it 
appears that no decision was come to on that claim. The claim was put in 
too late, and nothing was done with regard to it. 

Then it is said that under the Bongal Tenancy Act two years limitation 
applies. But this is not a suit by an occupancy raiyat [677] against his land¬ 
lord as such, but against a person who may happen to he his landlord, and who 
is being sued as purchaser of the occupancy right and in consequence of that 
purchase. 

These are all the matters necessary for our consideration in this case. 

The result is, that vve must vary tiie decree of the lower Court by disallow¬ 
ing to Sobha Mahbon the share which he claims. So far as he is concerned, 
therefore, the suit must be dismissed. Subject to this modification the decree 
will be affirmed. 

The appellants must pay to the respondents the costs of this appeal. 

S. C. C Appeal allowed in pm l. Decree varied. 


NOTES. 

[The subject of wlr.it arc 1 illegal or immoral debts ’ has been exhaustively dealt with by 
Mookerjee, J., iu (1911) 39 Cal., 863 : IS C. L. J., 228 with reference both to case-law and 
the texts. Soe also (1908) 32 Bom., 34S; (1900) 3 Bom. L.R., 322 ; (1903) 27 Mad., 71; 
(1912) 18 0. L. J„ ■18; 11912) 16 I.C., 410 (Cal.) per MoOKERJKE, J. 

A distinction has been drawn between accountability based upon civil liability and that 
constituting criminal offence, see (1912) 1G I.C., 410 (Cal.) and (1911) 39 Cal., 862.J 


26 Cal. 677] 

The ‘And March, 1697. 

Present: 

Mr. Justice Trevelyan and Mr. Justice Beverley. 


. Luchmeshar Singh.Plaintiff 

versus 

Dookh Moehan .lha and another.Defendants. 1 ' 


Mortgage—Usufructuary mortgage—Sudbharna bond—Covenant to repay — 
Construction of mortgage bond—Suit for motley and for sale— 

Transfer of Property Act (IV of 1882), section 67. 

In a sudbharna mortgage bond it was stipulated, “having paid the principal money 
in the month of Chait 1297 we shall take back the document and the land. In case we fail 
to repay the principal money at due date the sudbharna bond shall romain in force.” 

Held, that there was in this contract no agreement to ropny the principal money, and 
no such agreement was implied by the provisions as to taking back the document and the 
land, and therefore there was no right to a money decree. 

Held, that under section 67 of the Transfer of Property Act (IV of 1882) an usufructuary 
mortgagee cannot as such (i. e., unless there is anything in contract which would imply 
the right) sue either f ir foreclosure or for sale. 

* Appeals from Appellate Decrees Nos. 531 and 738 of 1895, against the decree of Babu 
Jagaddurlabh Mozurndar, Subordinate Judge ol Tirhoot, dated the 3rd of January 1695, 
reversing the decree of Babu Gyanendra Chandra Banerjee, Munaif of Modhubani, dated the 
14th of June 1894. 
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Vmda v. Umrao Begam (I. L. B., 11 All., 367); Chathu v, Knnjan (I. L. B., 12 Mad. 
109); and Ramayya v. Guruva (I. L. B., 14 Mad., 232) referred to. Venkatasami v. Subra- 
manya (I. L. B., 11 Mad., 88) not followed. 

C678] THESE were suits for recovery of money due upon sudbharna bonds, 
whereby the bharnadar or mortgagee retained possession of the mortgaged 
property in lieu of interest. In appeal No. 531, the suit was also for “ making 
the mortgaged property liable for the debt ” as well as the person and the 
other properties of the defendant, mortgagor. The bond in case No. 531, after 
stating that the consideration money had been received, proceeded :— 

“ We therefore declare and give oat in writing that in liou of interest we give in bhnrna 
6 bighas 4 cottahs of kamshareh (low rato) Jcasht land as per boundaries for a term of three 
years from 1294 to 1296 P. S. situate in mouza. * * * That the said bharnadar should 
hold possession over the bharna property and appropriate the proceeds thereof till the 
term of the bond. We shall pay the rent payublo by us year after year in the zemindari 
cutchari, and tho mahajan shall have no concern with it ; and having paid Lho principal 
money in the month of Chait 1297 wo shall take hack the document and the land. If the 
principal sum bo not paid at the time fixed, then all the terms of his sudbharna will remain 
in forco till the repayment of the sum. 

The facts arc sufficiently statod in the judgment of tho High Court. 

The plaintiff appealed to the High Court. 

Babu Jiam-Gharan Mitra for the appellant argued that a liberal oonstruc- 
-tion should be put upon tho document, and it should he held that there was 
an agreement to repay the money. The law (Transfer of Property Act, 
section 67) did not take away the right to a decree for sale of the mortgaged 
property in this case. He cited Hr. Rash Ilohary Chose on Mortgage, 
2nd edition, page 373, and the case of Venkatasami v. Hubramanya (1. L. R„ 
11 Mad., 88). 

Moulvie Mahomed Mustafa Khan for the respondent contended that there 
was no covenant to pay, and a decree for money or for sale could nob be passed 
in these cases. He cited sections 58, 67,68 and 62 {/>) of the Transfer of Pro¬ 
perty Act and the following cases : (Jmda v. Umrao Begam (I. L. Ii., 11 All., 
367), Chathu v. Knnjan (I. L. R., 12'Mad., 109), Ramayya v. (riiruva (I. L. R. f 
14 Mad., 232), Oopalasami v. Arunachella (I. L. R., 15 Mad., 304). 

[679] Babu Ham Charati Mitra in reply. 

The judgment of the High Court (Trevelyan and Beverley, JJ.) was 
as follows;— 

Although these two cases were tried together in the Rower Appellate Court 
and before us, they are not in every respect similar. 

They are both suits brought to recover money alleged to be due upon 
usufructuary mortgages, and in both cases the mortgagee alleged that he had 
given up possession of the property mortgaged. In No. 531 the plaintiff asked 
for and obtained from the first Court a decree for sale. In No. 738, lie only 
asked for a money decree, which was given to him in the first instance. The 
Lower Appellate Court has set aside both decrees and dismissed tho suits on the 
ground that the contract does not give a right to sue for the money. We have 
heard the appeals argued at some length, and are of opinion that they must 
be dismissed. 

The question depends partly upon the construction which is to be placed 
upon the particular contract, and partly upon the construction which is to be 
placed upon certain sections of the Transfer of Property Act. 

To take first the contract in appeal No. 531, after a recital of the necessity 
for a loan of Rs. 124 the bond declares that in lieu of interest the executants 




give in bharna certain land for a term of three years from 1294 to 1296 F. S. 
"That the said bharnadar should hold possession over the bharna property aod 
appropriate the proceeds thereof till the term of the bond. We shall pay the 
rent payable by us year after year in the zemindari cutcharj, and the mahajan 
shall have no concern with it, and having paid the principal money in the 
month of Chait 1297 we shall take back the document and the land. In case 
we fail to repay the principal money at due date this sudbharna bond shall 
remain in force." 

There is in this contract no agreement to repay the principal money, and 
therefore there would be no right to a money decree. It was contended that 
the provision as to taking hack the document and the land on payment of the 
principal implied an agreement to repay the money. This is not so. That 
provision £680J is merely what is generally known as a proviso for redemption. 
It fixes the minimum time within which the mortgagor can redeem. It does 
nothing more. This bond is, we think, an usufructuary mortgage within the 
meaning of section oH (<l) of the Transfer of Ihoperty Act. That clause is 
as follows: — 

" Where the mortgagor doliveLS possession of the mortgaged property to 
tho mortgagee, and authorise.^ him to retain such possession until payment of 
the mortgage money, and to receive the rents and profits accruing from the 
property an;l to appropriate them in lieu of interest, or in payment of the 
mortgage money, or partly in lieu of interest and partly in payment of the 
mortgage money, the transaction is called an usufructuary mortgage, and the 
mortgagee an usufructuary mortgagee.” 

This is exactly wluit has been contracted for here. The mortgagor delivered 
possession of the mortgaged property to tho mortgagee, and authorised him to 
retain possession until payment of the mortgage money, and to receive tho 
rents and profits in lieu of interest. 

It remains to he seen wh it is the remedy of an usufructuary mortgagee. 
This is to ho found in section 07, which, after detailing the general right of a 
mortgagee to foreclosure or sale, proceeds to except throe cases from this 
general right. A simple mortgagee cannot sue for foreclosure; a mortgagee by 
conditional sale cannot sue for sale ; an usufructuary mortgagee cannot as such, 
i.e., unless there is anything in the contract which would imply the right, sue 
either for foreclosure or for sale. This is, we think, the natural meaning of 
tho terms of section 67. Although the section speaks of instituting a suit, we 
are of opinion that those words do not so much relate bo tho form in which the 
suit is to be brought as to the remedy to which the plaintiff is entitled. It 
could not be that the words “ *o institute a suit for foreclosure or sale,” would 
only debar an alternative prayer and not bar either relief. 

It remains to ne seen whether there is anything in this bond which would 
exclude tho operation of section 67. There is no express contract to submit 
to a decree for sale or to one for foreclosure. Can such a contract be implied ? 
We are unable to see in this bond anything, from which we may infer any such 
agreement. 

£681] Several eases on the subject were brought to our notice, and it may 
be well to refer to some of them. 

The case of Umda v. Umrao Begam (I. L. II. ll AH., 367) is an express 
authority that the present suit is not maintainable. Three decisions of the 
Madras High Court were referred to. The first of these is Venkatasami v. 
K'tubrumanya (I. 1 j. R., 11 Mad., 8H), and it Beems to hold that an usufructuary 
mortgagee is entitled to a decree for sale. The terms of the mortgage are not 
given in that case, and the general proposition thus laid down was not followed. 
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In Chathu V. Kunjetn (I. L. R., 12 Mad., 109) a Bench which included 
one of the learned Judges who decided the case in Venkatasami v. Subramanya 
(I. L. R., 11 Mad., 88) arrived at an opposite conclusion, and held that an 
usufructuary mortgagee cannot, in the absence of a contract to the contrary, 
bu© either for sale or for foreclosure. 

In Bamayya v. Guruva (I. L. R., 14 Mad., 232) another Division Bench held 
that where there was a covenant for payment of the money the mortgagee could 
bring the property to sale. These cases shew that, whero the bond in question 
amounts to nothing more than an usufructuary mortgage as defined in section 58, 
there is no remedy either by way of sale or foreclosure. Thoro being nothing in 
the present bond to differentiate it from a simple usufructuary mortgage as 
defined in the Act, we must hold Lhat the suit fails. 

In the other case all that is asked for is a money decree. There is not 
in the bond any provision by which the mortgagor binds himself to pay the 
money, and none of the conditions of section 68 :,: of the Transfer of Property 
Act are fulfilled. The plaintiff is not entitled to a money decree. 

It is not necessary for us to express any opinion as to whether lie is 
entitled to any other decroe, as up to now he has never asked for any othor. 

Both appoals are dismissed with costs. 

S. C. C. Appeals dismissed. 


NOTES. 

[“ It has been said that a mortgage is not an usufructuary mortgage within the meaning 
of tho Transfer of Property Act if it contains a covenant to pay ; for it then ceases to be a pure 
usufructuary mortgage. [(1896) 19 Mad., -111 ; (1902) 19 M.L.J., ‘2 ; (1909) ‘20 Mad., 062; 
(1903) 27 Mad., 520 ; (1892) 17 Bom., 425 ; distinguish (1903) 27 Bom., GOO ; but see (1843) 
S.D. N.VV I’., G ; cf. (1884) 11 Cal., 237 ; (1895) 21 Bom.. 207 ; (1897) 21 Cal.. 677; (1901) 
3 Bom. L.R., 150; (1905) 28 All., 157J. 

It is, however, difficult to sec how a mere personal covenant to pay, unless it is 
accompanied by an liypelhcciu>oi« of the property, can give the usufructuary mortgagee 
a right of sale, (1905) 28 All., 157 ; cf (1802> Marsh.. 209; (I860) G W.R., 289 ; (1878) 1 All., 
611; (1891) 10 Bom., 1303 ; (1891) 15 Mad., 174; (1892) 17 Bom., 425 ; (1895) 20 Bom., 
296; (1903) 5 Bom. L.R., 119 per I)r. Rasli Beliari Ghosh in his Mortgages, IV Edn., 
(1911) p. 269. 

Soc also (1907) C C.L.J., 113 ; (1910) 6 I.C., 153 (Cal.) ; (1911) 13 I.C., 336 (Cal.).J 


_ . ( * [Soc. 68.—The mortgagee has a right to sue the mortgagor 

Right to sue for mort- £ or (.j K , niortgago-monoy in the following eases only :— 
gage-money. 

(n) where the mortgagor binds himself to repay the same : 

(b) where tho mortgagee is deprived of the whole or part of his security by or in 

consequence of the wrongful act or default of the mortgagor : 

(c) whore, the mortgagee being entitled to possession of the property, the mortgagor 

fails to deliver the same to him, or to secure the possession thereof to him 
without disturbance by the mortgagor or any other person. 

Where, by any cause other than the wrongful act or default of the mortgagor or mort¬ 
gagee, the mortgaged property has been wholly or partially destroyed, or the 
security is rendered insufficient as defined in section sixty-six, the mortgagee 
may require the mortgagor to give him within a reasonable time another suffi¬ 
cient security for his debt, and, if the mortgagor fails so to do, may sue him for 
the mortgage-money.] 
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[682] The 26th April, 1897. 

Pbesknt: 

Sib Francis William Maclean, Knigiit, Chief Justice and 

Mr. Justice Banekjee. 


Khettor Nafch Biswas.Auetion-purchasei 

versus 

Faizuddin Ali and another, Decree-holders.and others Judgment- 

dobtors/ 


Sate m execution of decree—Sole under mortgage decree—Sale in execution of a 
money decree, effect of, before the. sale in execution of mortgage decree 
confirmed — Code of Civil Procedure (Act XIV of 1882), 
sections 310.1, dll, 312, 314, and 316— Effect of sale 
not being set aside either under section 310A 
or 311 of the Code. 

A certain property w.is .will on the JGth August 1895 in execution of a mortgage decree, 
dated tJtli December 189-2. and was purchased by .1. In tho meantime an eight annas share 
of tho said property was sold in execution of a money decree and was purchased by It on the 
2‘2nd Mav 1893. On the 10th September 1895 the judgment-debtor applied to sot aside the 
mortgage sale under section 311 of tho Code of Civil Procedure, and on the 14th September 
1895 a simil ir application was made by It. On the 23th March 1390 both these applications 
camo on for hearing before the Subordinate Judge who passed no order ; and on the same date 
II presented a petition, asking the Court to set aside tho sale held in execution of the mortgage 
decree upon puwnont by him of the mortgage money, with interest and oosts, and also 
to declare that he might be entitled to redeem the property. On tho 30th March 1895 
tho SubirJin ite Judge alliwod thj petition and ordered tho sale to be set aside upon the 
aforesaid terms. 

Held, that, inasmuch ns under section 312t of the Code of Civil Procedure A was entitled 
to have an order confirming the sale of the 16th August 1895, unless live sale were set aside 
under section 310A or section 311 of the Code of Civil Procedure, and as tho sale was not sot 
aside under either of these sections, the Court below had no jurisdiction to set aside the sale 
upon payment by the applicant of Llio mortgage money with interest and costs. Brij Mohun 
Thakur v. Vvia Snih Clmrdltry (I. L. R., 20 Cal., 8j referred to. 

The (acts of tho case and tho arguments appear sufficiently from the judgment 
of the High Court. 

Babu Kamna Smdhu Mookcrjee for the Appellant. 

The Respondents did not appear. 

The judgments of the High Court (Maclean, C.J., and Banebjee, J.) 
were as follows:— 

[683] Maclean, C.J. — 1 regret that in this case we have not had the 
advantage of hearing the case argued on behalf of the principal respondent^ 
who is the purchaser under the sale of the 15th March 1893. 


* Appeal from order No. 208 of 1896 against the order of Babu Biprodaa Ghatterjee, 
Subordinate Judge of Moornbidahad, dated the 80th and Blst of March 1896. 

1 lSee. 312:—If no such application as is mentioned in,the last precoding section be 
made, or if such application be made and tho objection bo dis¬ 
allowed, the Court shall pa,ss an order confirming the sale as 
regards the parties to the suit and the purchaser. 

If such application bo made, and if tho objection he allowed, 
the Court shall pass an order setting aside the salo. 
on tho ground of such irregularity, an order passed under this 


Effect of objection being 
disaLowed and 


of its being allowed. 

No suit, to set aside, 


section shall be brought by the party against whom such order has been made,J 


m 
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The facta which are necessary for our decision in this case may he stated 
shortly as follows: On the 9th December 1892 the plaintiff in the mortgage 
suit obtained a mortgage decree, and on the 2?nd of May 1893 a decree for sale 
absolute was made in that suit. In the meantime, on the 15th of March of 
the same year, the respondent, who, in the course of the argument, has been 
referred to as the principal respondent, purchased an eight annas share of the 
property which was on mortgage, under a sale in execution of a money decree. 
On the 16th August 1895 the mortgaged property was pub up for sale in pur¬ 
suance of the decree absolute, to which I have referred, of the 22nd May 1893. 
Under that sale the present appellant became the purchaser. On tho 10th 
September 1895, that is to say, within a very short period after the sale under 
which the present appellant bought, tho judgment-debtor applied to set aside 
the sale under section 311 of the Code of Civil Procedure, and on the 14th 
September of the same year tho principal respondent made a similar 
application under the same section. 

These applications eamo before tho Subordinate Judge who beard them 
out on the merits, and on the 28th March 1896 reserved judgment, but upon 
that day the principal respondent presented a petition, which was accepted, 
that tho sale of the 16th August 1895 might he set aside, upon payment by 
him of what was due for principal, interest and costs under the mortgage, and 
that, on such paymeut being made, the sale might bo set aside and he might 
be declared entitled to redeem tho property. On the 30lh March of the same 
year, the learned Subordinate Judge assented to the view of the principal 
respondent, grautod the prayer of that petition, and ordered the sale to be set 
aside, upon tho footing to which I have here refoired. In tho view taken by 
the learned Subordinate Judge, he seems to have considered that he was 
bound by the decision in the case of Premchand Pal v. Pumitna Daai (I, L. R., 
15 Cal., 546), which, however, does not appeal' to have commended itself to 
his mind. 

[6M] Upon those facts the question we have to decide is whether the 
learned Judge, whose opinion, as I said before, would appear not to have been 
in consonanco with the case to which -1 have referred, but by which lie consider¬ 
ed, and rightly considered, be was bound, was right in point of law. The 
real question is, whether upon the application of the principal respondent of 
the 28th of March 1896, the Judge in the Court below ought to have set aside 
the sale of 16th August 1895 under which the appellant had purchased, I think 
that, in arriving at the conclusion that lie ought, he arrived at a conclusion 
which was erroneous. The view I take of the position is this: The appellant 
was the purchaser under tho sale of the 16th August 1895. Under the 
provisions of Bection 312 of the Code, he was entitled to ask the Court for an 
order to confirm the salo, unless the sale were set aside under section 310A or 
section 311 of the Code. No application was made under section 310A, 
so that we may dismiss that from our minds. Two applications were 
mttde to set aside the Bale under tho provisions of section 311 of the 
Code, but we must take it, and do take it, for the purposes of this 
judgment, that those applications were negatived. The applications were 
made, but no decision was given upon them ; they were practically aban¬ 
doned. A fresh application on the 28th of March 1896 to set aside the 
s ale on payment of what was due to the judgment-debtor was substituted in 
their place. What jurisdiction was there to make any such order? It seems 
to me that under section 312 of the Code, the purchaser, the appellant, was 
entitled to have an order confirming the sale unless the sale were set aside 
under one of the sections to which I have referred. 
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This view seems to me to be consistent with the decision of the P*iYy 
Council in the case of Brij Mohun Thakur v. Bai Uma Nath ChowdhryXi- L, R.. 
30 Cal., 8) in which Lord Hannen (at page 10 of the report) says this: 

“ Here there was an order for sale, and the property was put up for sale, 
but there Was no order confirming the sale. Under section 312, if no such 
application, as is mentioned in section 311, is made, there is only one duty 
left to the Court, namely, to pass an order confirming the sale as regards the 
parties to the suit and the purchaser. The Subordinate Judge [885] refused 
to do that, and set aside the sale, and directed the purchase money to be refund¬ 
ed on certain terms.” It seems to ino that the present case is in accordance 
with the principle laid down in that case. No doubt section 314 says that no 
sale of immoveable property in execution of a decree shall become absolute 
until it has been confirmed by the Court, and section 316 says that the title 
to the property sold shall vest in fclio purchaser from the date of such certifi¬ 
cate and not before; but if the purchaser under the sale of 16th August 
1895, there having been no application under seel ion 310A and no suc¬ 
cessful application under section 311, did become, as I think he did 
become, entitled to an order confirming the sale, I fail to see what 
power there was in the Court below to set. aside that sale upon the terms 
upon which it did set it aside. I may point out here that this is not a 
question between the mortgagor and mortgagee, but it is a question be¬ 
tween two third parties, two outside? purchasers. The learned Vakil for the 
appellant has drawn our attention to the case by which the learned Judge in 
the Court, below thought he was bound, the case of Vre.mcha.nd Pal v. 
Purnimn Da si (I. L. R., 15 Cal., 546). In the head note it is stated that the 
right to redeem property exists until the sale has been actually confirmed ; but 
the point \\ is not necessary for the decision of that case, and did not arise in 
that case. The date of sale there was the 17th August and the date of con¬ 
firmation of the sale was the 18th of December 1883, but there was no offer to 
redeem before the date of confirmation. The question which now arises did 
not arise in that ease, nor was it necessary for tho purposes of the decision. 
No doubt there are obiter dicta to tho effoet which l have mentioned, namely, 
that tho right to redeem subsists until the sale, has boon confirmed, though even 
that proposition is put in a very qualified manner by Mr. Justice BEVEBLEY at 
page 554, where ho rays this : “ If the judgment-debtor deposit the amount 

of the decree between the date of purchase and the date of confirmation 
of sale, it is possible that the sale might he set aside.” That is very cautious 
language : I do not think there is anything in this judgment which conflicts 
with the actual decision in the ease by which the learned Judge in the [ 686 ] 
Court below thinks he was hound. I regret, as I said before, that we have not 
had the advantage of hearing tho opposite view urged before us on the part of 
the respondent, hut in the view I take, I think the Subordinate Judge was 
wrong. The appeal will he allowed, and the appellant will have the costs of 
the appeal. 


Banerjee, J. 

S. C. G. 


■I concur. 


Appeal allowed. 


NOTES. 

[See also (1907) P.R., 98.] 
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APPELLATE CRIMINAL 


The 16th March, 1897 
Present 

Mr. Justice Ghose and Mr Justice Gordon 

Pachkauri and another . Appellants 

versus 

Queen Empiesa Respondent 

Rioting—Unlawful assembly—Right of private defence ot piopaty -Causing 
grievous hurt in furtherance of common object —Penal Code (let XLV of 1866), 

sections 97, 99, 147 149, 

The accused, receiving inform man thit thf- complain int s part\ wore ibout to t ike 
forcible possession of a plot of lind which v. m found bv the Couit to be in the possesion of 
the accused, collected t large number of men omc of whom vveie armed and went 
through the villiRe to the land in question While thej were engagod in ploughing, the 
complainant’s party came up (somi of them bung armed) and interfered with the ploughing 
A fight ensued, in theconiso of whuhonc of III rimpluuvut s party wisgri vously wounded 
and subsequently dii d and two of the accused s party were hurt 

Held, that if the accused were rightfully in possession of the land and found it necessary 
to piotect themselves from aggression m tin part of another bedy of men they wcie justified 
in taking sue h precautions as they thought wire ri quned and using sue h force or violence 
as was necessary to prevent the iggression 

field, also, that under such cucumstances they could not lightly be held to bo members 
of an unlawful assembly 

Queen Empress v haisunj I'athablun {I L R It Bom til) Dir pm San jh v Khub 
hall (19 W. R Cr 66) S h» >1 ur Sin/fi v Dumiih Mahto (21 W R 1 1 , 2S) followed, 
Qanoun LalDasss Quter- l mjm ss (1 JL R 16 t al i0(>) dint niguislu d 

THE apuellants woio convicted hv the Sessions Judge of Gy a [687] oi com¬ 
mitting offences undei sections 147, 149 and 32 r > of the Penal Code, namely, 
being members of an unlawful assembly, using force and violenco in the prose¬ 
cution of the common object of that assembly rad causing gnevous hutt to 
some oneor other of tlu pufcv of the eomplnumbs in fuithoianoo of that 
common object Theie was a dispute betweon ceitnn Babhuns and 
Mahomedans about certain lands, of which if was found by the Sessions Judge, 
the Mahomedans, who weio the iccused, oblniued possession five oi six \eais 
previoufelj, and continued m peaceful possession until October lH9j The 
accused, the Mahomedans, also contended that they y\eio luy fully ongigod in 
ploughing the land, when the complnnint s puty cram and aft yoked them. 

The complainants, on tlieothei hand, alleged that thou employer, in exe¬ 
cution of a rent deciee (*■! paitt) against i tliitd paity pm chased the land and 
obtained possession ot it in Septembei 1895, and tbit on Jth July 1896, a few 
days after, they had sowed the plot with now n dhav while tlmv woie engaged 
in ploughing the fields, the accused, with a luge minder of aimed men, came 
and attacked them, and in consequence one of them men wasgnovously liuifc and, 
died four days aftei wards The Sessions fudge, holding that there was an 

•Cnmiml Appovl No 37 of JSU7 mido ygunst older pissed by It Ilolmwood, Esq., 
Sessions Judge of Gya, difced the Jdrd of Novunocr 1896 

tfiG 
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: unlawful assembly on the part of the accused as well as oo the part of the 
' complainants, each party attempting to enforce some right or supposed right 
in the property, convicted the accused of rioting with the common object of 
enforcing by criminal force a right to the plot of land, and sentenced them to 
rigorous imprisonment for one year. From this sentence the accused appealed. 

Mr. P. L. Boy (with him Babu Dasarathi Sanyal ) for the Appellants.-—- 
The Judge has found that the appellants obtained possession of the property in 
dispute five or six years ago, and continued in such possession, until the day of 
the riot. Upon that finding the common object of the unlawful assembly fails, 
and under these circumstances the accused had unquestionably the right of 
private defence of person as well as of property. Queen v. Mitio Singh (3 W. R., 
Cr., 41), Birjoo Singh v. Khub Lail (19 W. B., Cr., 60), Shunkur Singh v. 
Burmah Mohto (23 W. B., Cr., 25). It may be contended [ 688 ] by the 
opposite party that the appellants had no right of private defence on the 
authority of the case of Ganouri. Lai Das v. Queen-Empress (I. L. R,, 16 Cal., 
206). That case is not, however, in point. It only decides that there is no 
right of private defence against a civil trespass. [Gho.SE, J.—That case over¬ 
rules the cases you have cited.] But tho decision in question is not a Full 
Bench case, and therefore it cannot be contended that the cases 1 have cited 
are overruled by that decision. The cases 1 have cited lay down the true prin¬ 
ciple which should govern all such cases, that is to say, that a person is 
entitled to maintain his right in possession, and for that purpose ho and his 
neighbours are entitled to use reasonable force to drive out intruders. Queen- 
Emprees v. Narsang Pathahhai (l. L. K., 14 Bom., 441). 

Babu llaghunandun Prasad (with him Mr. Gregory) for the Crown.—On 
the authority of Ganouri Lai Das v. Queen-Empress (I. L. R., 16 Cal., 206) 
the accused in this case have no right of private defence. They came armed 
and were prepared to fight under any contingency, and they did fight and 
killed one of our men. The appeal should be dismissed. 

The judgment of the Court (Ghose and Gordon, JJ.) was as follows : — 

The appellants before us, Paehkauri and Jodba Singh, ha% T e been convicted 
by the Sessions Judge of Gya of the offences under sections 147, 149 and 325 
of the Penal Code, namely, that they were members of an unlawful assembly ; 
that force and violence were used in the prosecution of the common 
object of that assembly ; and that grievous hurt was caused to some one or 
other of the party of the complainant in furtherance of that common object. 
And each of them has been sentenced to one year’s rigorous imprisonment. 

It appears that there was a dispute between two parties, described as 
the Bahhuns and Mahomedans, about certain lands ; but it is found by the 
Sessions Judge that the Mahomedans obtained possession live or six years ago, 
and continued to be in peaceful possession until, at any rate, October 1895. 
The ease for the prosecution, however, is that in execution of a rent 
[ 689 ] decree (ex parte) obtained against a third party, the complainant’s 
employer purchased the land, and obtained possession in September 1895; and 
that on the 4tb July last, they (the Babhuns) were engaged in ploughing the 
fields, when the accused, with a large number of armed men, came and attack¬ 
ed them ; the result of such attack being that a man belonging to their party, 
namely, Dipa Singh, was grievously hurt, and that he died in consequence 
thereof four days afterwards. This case is distinctly denied by the accused, 
who say that then party (the Mahomedans), notwithstanding the sale that 
took place, continued in possession of the property, and they were lawfully 
engaged in ploughing the lands when the complainant's party canoe in and 
attacked them ; arid, that in the course of the tussle which took place between 
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the parties, Dipa Singh was hurt, and two men belonging to their side were 
similarly hart. We have already said that the learned Sessions Judge has found 
that the party of the accused (the Mahomed an a) obtained possession of the 
property five or six years ago, and continued in such possession; and we 
might now state that that officer has disbelieved the evidence adduced for the 
prosecution which was to the effect that they obtained de facto possession of 
the property in September 1895, that they sowed nowaj-dhan a few days before, 
and were lawfully engaged in ploughing the fields on the date of the occurrence. 
The learned Sessions Judge, no doubt, in one part of his judgment, throws 
out certain observations which would seem to indicate that he was inclined to 
believe that Dipa Singh had ploughed tho land, hut he says at the same time 
that there is no evidence thereof. We may therefore take it, upon the findings 
come to by the Sessions Judge himself in this case, that the complainant's 
party never obtained actual possession of the land ; and we think we may well 
infer from the fact of the party of the accused being iti possession, in October 
1895, that they continued in such possession until the date of this occurrence. 


We observe that the learned Sessions Judge has further disbelieved the 
evidence for the prosecution, in so far as that evidence sought to prove that the 
complainant’s party, who, on the day of the occurrence went to the land, were 
only four in number. He seems to hold, if we understand him rightly, that 
there was an [ 690 ] unlawful assembly on the part of the complainant, as also 
on the part of the accused, each party attempting to enforce some right, or 
supposed right in the property. But we fail to see how that position can be 
maintained so far as the party of the accused were concerned, if, as we hold, 
and as we take it, the learned Sessions Judge has mefloet held, that the latter 
had been in possession of the property for five or six years together, and was 
in lawful possession of it up to the date of the occurrence. Wo are unable to 
say that the accused wero upon that date endeavouring to enforce a right, or 
supposed right, within the meaning of section 113 of the Penal Code. It would 
seem (and that is what wo understand the Sessions Judge’s view ot the 
evidence to bo) that the party of the accused had become aware that the com¬ 
plainant’s party wanted to take forcible possession of the land ; and that, in order 
to protect themselves from the aggression of the complainant, they collected 
a large number of men, some of them being armed, and went through the village 
to the land in question, and while they were there actually engaged in ploughing 
the land, the Babhuns came up also armed (some of them) and interfered 
with the ploughing, and this evidently resultod in a fight between tho parties, and 
the consequence was that Dipa on one side was grievously wounded, while two 
men on the side of the Mahometans were hurt. It scorns to us that, il the party 
of tho accused were rightfully in possession of the land on the date in question, 
and if they found it necessary to protect themselves from aggression on the 
part of the complainant’s party, they wero justified in taking such precautions 
as they thought were required, and we think that in doing so they could not 
rightly be held to be members of an unlawful assembly. The view that we 
adopt in this case is supported by the cases of Qne.cn-Empress v. Narsang 
Pathabhai (I.L.R., 14 Bom., 441), of livjoo Singh v. Khuh Lull (19 W. R., 
Cr., 66), and of Shunhur Singh v. Burmah Mahto (23 W. R., Cr., 25). And 
we might say that the facts of the case of Ganouri Lai Das v. Queen-Empress 
(I.L.R., 16 Cal., 206) are distinguishable fiom those in the present case. 

Turning then to the conduct of the two appellants before us, it appears 
that, as far as Pachkauri is concerned, there is no evidence [691] upon 
the record to show that he used any force or violence, or made any 
attack upon the complainant’s party; and as regards Jodha Singh all that 
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$iq evidence indicates is that he had a lathi in his hand, and that he Bttjaek 
Dipa Singh with the lathi But it does not appear that he mfiioted the fatal 
blow. Therefore, so far as the first-mentioned appellant is concerned, we do 
not see how he eould he convicted of any offence m this case, and as to the 
other appellant, Jodha Singh, if the fact he that the complainants party were 
the aggressors, he was entitled m the evercme of his light of private defence of 
property to use such foice or violence a** was necessary to prevent the aggres¬ 
sion , and if does not appear that he used moie violence than was necessary 
on this occasion 

Upon these giounds wo think that the conviction and sentence must be 
set aside 

CEO Appeal allowed. 


NOTES 

[This was distinguished on the fitfcs m (1499J 21 Vll 121 1 1901) 24 AH 143 (1908) 
85 Cal, 443 (1908) 35 t al M>8 (1907)35 Gel 101 (1893) 2b Cvl 571, and it wan followed 
in (1905) 33 Gel, 295 ] 
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Tkt it >rd March, 1897 
Pri sj ni 

Sir Pram is William Mai li an, kr Ciulp Jitstk e, and 
Mr Ii suu Ban l unil 

Bihahil Shit, Piuntiff 

versus 

r i ak N ith (’hovtdhiv Defendant * 


Damages *-uit foi Opium let (Z of 1878), section 9— let XL[I of 1857- 
Wnmgful enti in u and illegal seat eh -Code of Cnminal Procodwc (Act X 
oj I88t), sections 155,15b and 165 — Non eogni~able offence 


An offence, unde i section 9 cf the opium Act M of 1878) end not coming under section 14 
ol th it Act is i non login/Able offence md is therefore oik for which by motion 4 of the 
C umiu il l J r ci dure C *3o a police ofln t r e innot irrcst with *i warrant and he has therefore 


\pi \lun l rs mi 15of the Ltttoih PitcntN J of 1895 igamst the docreo of the 
Tlon be 1 Oil) ill i tTLrON Rami INI mu. C flhc Judges of this Court dated the 7th of Decern- 
Ur l 11 n u, dll mi App ILtc 1) nit No <>77 oflfeJ4 igunbt the decree of D Cameron 
1 <i On vtu^'ii tut Judge >f Diui^ipm dskd the 19th of March 1894, reversing the 
clicrri L»b i A n n hoo,nar( oobi Munsif of that district dated 30th of December 1898. 
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under section 155 * of the Code no authority to investigate such an offence without the order 
of a Magistrate; nor under section 165 can he make a search in respect of it. 

[898J Hie power of arrest without warrant referred lo in clause ( q) of section 4 of tho 
Criminal Procedure Codo is an unqualified power, and not a conditional power, as in section 
24 of Act XIII of 1857, which only gives tho right to a police officer to arrest without 
warrant in ease tho accused does not furnish tho security required by that section. 

Where a police officer, therefore, inrcspictof an offence under section 9 of the Opium 
Act not coming under section 14 of that Act,made a search in the house of tho accused with¬ 
out an order of a Magistrate • Held, that his action could not be justified, either under 
section 24 of Act XIII of 1857, or under the Code of Criminal Piurcdurc, and that he was 
liable in an action for damages for the illegal search. 

THE facta of the cane, so far .is they are necessary lot tho purposes of this 
report, and the arguments, appear sufficiently from the judgments of the 
High Court. 

Babu Utrtja Hunker Mozoimtdar for the Appellant. 

Babu Sr math Das and Balm Moh ivy Mohun Chueke) butty for tho 
Respondent. 

Tho judgments of the High Coutt. (Maclean, G.J. and Banejuee, J.) 
were as follow :— 

Haolean, C. J. — In this case the plaintiff bued the defendant, who is a 
sub-inspector of police, for damages for having, as ho alleged, wrongfully and 
illegally entered and searched his house 

Tho question which wo have to decide is whether the police officer, under 
the circumstances in this case, had am right to enter tho plaintiff's house and 
to make a search. 

Tho Munsif before whom tho suit was originally brought found in favour 
of the plaintiff, ami ho gave the plaintiff Ks. 10 for damages, the plaintiff 
stated that lie desired nothing in tho nature of laige damages, and that the 
only object of his action was to cloai himself against the imputation which lay 
upon him by reason of tho proceedings which wore taken by the police officer. 

The case then came hoi ore the "District Judge m apjieal. He reversed tho 
decision of tho Munsif and dismissed the plaintiff’s suit The District Judge 
in his judgment has not. gone into the question of law which was raised before 
Mr. Justice RAMPINT, and which has been discussed befoio us 

The plaintiff appealed from the decision of the Pistiict Judge [6931 to 
this Court, and Mr. Justice Ram PIN l affirmed that decision. Hence the 
present appeal. 

The appellant bases his appeal uj/on the ground that the sub-insjrector 
had no authority to soarcli the plaintiff's house undoi tho circumstances in the 
case. 1 need not go into the facts in detail because the only question which 
we have to decide and which w t o can decide now is a question of law. But 
shortly the facts are thebe : Tho police buh-inspoctor received an information 

* [8ec. 156 ■—When information is given to an officer in charge of i Police station of the 
T . commission within the limits of such station of a non-cogmz- 

Infonnation in non-cog- ^Jo offence, he shall enter m a book to be kept as aforesaid tho 
mzable cases. substance of such inhumation and refer the informant to the 

Magistiatc. 

_ No Police-officer shall investigate a non-ci >gmzablo case 

Investigation into non- w , t j louJ or( j er 0 f A Magistrate of the first or second class 
cognizable cases. having power to trv such ease oi commit the same for trial, or 

of a Presidency Mngistiate. 

Any Police-officer receiving such order may exercise the wme powers m respect of the 
investigation (except the power to arrest without warrant) as an officer in charge of a Police- 
station may exercise'in a cognizable case. } 
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to the effect that the plaintiff was illegally cultivating poppy plants in his field, 
and in consequence of that information he went to the spot where it was alleged 
that they had been cultivated. He there found only one poppy plant, but in 
consequence of some indication which he said he saw there he was led to sus¬ 
pect that there had been other poppy plants growing in the same field, and that 
they had been previously removed. Drawing an inference from that, that they 
had been carried to the plaintiff’s house, the police officer went to the plaintiff's 
house and made search for those plants; but in the result he found none. 
Criminal proceedings were then taken against the plaintiff, which ultimately 
resulted in his discharge. Hence the present action. These are all the facts 
that I need adverb to for the purpose of the present case. The real question 
resolves into one of law, namely, whether the police officer had any authority 
to make the search which ho did. 

As I said before, tho District Judge has not gone into the question of law 
which was raised before Mr. Justico BamI’INI, and which has been raised before 
. us. Mr. Justice Bampini considered that under the Opium Act (I of 1878) the 
police officer had no authority to make the search he did. 

That wus practically admitted by the learned Vakil who appears for the 
respondent, though at the conclusion of his argument lie made a somewhat faint 
suggestion that the search was authorized under section 14 of that Act. 
Looking at the language of that section, 1 think that this ease does not come 
within that section, and 1 agree with Mr. Justice Bampini on this point. 

Then it is said that, assuming that the search was not authorized by Act 
I of 1878, the police officer had powjr to make a [694] search under the pro¬ 
visions of section J65 of the Code of Criminal Procedure. Now' to arrive at a 
conclusion as to whether that argument he sound or not we must look at that 
section and also at some other sections of the Code. Section 165 says that 
“ whenever an officer in charge of a police station, or a polioo officer making an 
investigation, considers that the production of any document or other thing is 
necessary to tho conduct of an investigation into an\ offence which he is autho¬ 
rized to investigate, he may make a search.” 1 pass over the consideration 
as to whether or not. there was in this case an.\ evidence to show' that the 
police officer had any “ reason to believe ” as required by the section, and 
before he can make the search, that the appellant would not have produced 
the poppy plants if lie had been summoned or ordered under section 94 of the 
Code to do so. in my mind this case hinges upon tho question whether this 
was a case which the police officer was authorized to investigate; for, if he 
were not, it must he admitted, as indeed it has been admitted by the respon¬ 
dent's Vakil, that section 165 has no application to this case. 

To ascertain then thecases which police officers are authorized to investigate, 
one must look at sections 155 and 156 of the Codo of Criminal Procedure. 
Section 155 says this: 

“ When information is given to an officer in charge of a police station of 
the commission within the limits of such station of a non-cognizable offence, he 
shall enter in a book to be kept as aforesaid the substance of such information 
and refer the informant to the Magistrate. 

" No police officer shall investigate a non-cognizable, case without the 
order of a Magistrate of the first or second class having power to try such 
case or to commit the same for trial or of a Presidency Magistrate.” 

P this case were a non-cognizable case, it is admitted that there was no 
order of any Magistrate. Then section 156 provides : "Any officer in charge of 
a police station may, without the order of a Magistrate, investigate any cognizable 
las,; which a Court having jurisdiction over the local area within the limits of 
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such station would have power to inquire into and try under the provisions of 
chapter XV relating to the place of inquiry or trial. 

[695] What then we have to ascertain is whether this case was a non- 
cognizable case within the meaning of section 155 of the Code, or a ‘ cogniz¬ 
able case ’ within the meaning of section 156. Cognizable and non-cognizable 
cases are defined in sub-section (q), section 4 of the Code. “ Cognizable 
offence ’ means an offence for, and ‘ cognizable caso ’ means a case in, which a 
policeoffioer, within or without the Presidency towns, may in accordance with 
the second schedule or under any law for the time being in force arrest 
without warrant.” 

It is, I think, clear that the police officer could not in this ease have 
arrested without warrant in accordance with the second schedule to the Code. 
Whether he could have done so “ under any law for the time being in force, ” 
I will deal with in a moment. “ ‘ Non-cognizable offence ' means an offence for, 
and ‘non-cognizable ease’ means a case in, which a police officer within or 
without the Presidency towns may not arrest without warrant.” 

The contention of the respondents is that this was a cognizable case 
within the meaning of the definition of such case in the Code of Criminal Pro¬ 
cedure, the police officer having power to arrest without warrant by virtue of the 
provisions of section 24 of Act XIII of 1857 ; and that, being a cognizable 
case, the poliee'officer was authorized to investigate the case without the order 
~of a Magistrate according to the provisions of section 156 of the Code. 

The question then is now reduced to whether the police officer could 
lawfully arrest without warrant. It is conceded that the only law in force 
which-could give him the power is section 24 of Act XIII of 1857. That 
section says : “ Whenever a police officer or Abkari darogaor Opium gomastah 
shall receive intelligence of any land within his jurisdiction to have been illegally 
cultivated with poppy he shall immediately proceed to the spot; and if tho 
information be correct shall attach the crop so illegally cultivated and report 
the same without delay to the authority to which he may he subordinate. He 
shall at the same time take security .from the cultivator of the said land for his 
appearance before the Magistrate; and in the event of such cultivator not 
giving the required security, he shall send him in custody to the Magistrate.” 
Can this be said to [696] give the police officer a power to arrest without 
warrant within the meaning of sub-section (y) of section 4 of the Code of 
Criminal Procedure? 1 think not. It is not an absolute power of arrest ; it is 
conditional only upon the accused not giving the required security. It may 
be described as a right to take him into custody if he cannot give bail. That is 
what it amounts to. The police officer is bound to tako security for the 
appearance of the accused before the Magistrate, consequently the police officer 
has no power to arrest under that section, unless and until tho accused person 
refuses or is unable to furnish the security which is referred to in that section. 
In my opinion such a qualified power of arrest—a power of arrest not in 
respect of the offence alleged against him, hut only of arrest in default of his 
giving security for his appearance before a Magistrate—is not such a power to 
arrest without warrant as is pointed out in the definition of “ cognizable 
offence ” in the definition clause of the Code of Criminal Procedure. Tho power 
to arrest without warrant in that definition must, I think, he referable to a 
power of arrest in respect of and on account of the off ence alleged. But the power 
to arrest under section 24 of Act XIII of 1857 is not in respect of the offence 
alleged, but because the accused cannot or will not give bail. That is quite a 
different thing. The case then not being a cognizable case within the meaning 
of the definition in the Code, is a non-cognizable one, and under section 155 
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it without an order of the 

That being so, and inasmuch as his power to search under section 165 of 
the Code is incidental to the conduct of the investigation into any offence 
which he is authorized to investigate, I think that the police officer not having 
been authorized to investigate into the alleged offence had no right to make the 
search he made under section 165. I am, therefore, of opinion that the police 
officer acted illegally in entering and searching the plaintiff's house, and in 
consequence an action for damages by the plaintiff will Jie against him. It 
was conceded that if the officer had no authority to search the plaintiff's 
house tho action would lie. 

At tho same time I desire to add, and I think that it is my [897] duty to 
add, that I have seen nothing in this case to indicate, as regards the conduct 
of the police officer, that he acted otherwise than bond fide and in the belief 
that he was authorized to make tho search, and that he was only doing his duty. 

Tho result, therefore, is that the decrees of the District Judge and 
Mr. Justice Rampini will be set aside, and that of the Munsif restored. The 
appellant will get his costs in all the Courts. 

Banerjee, J.- —I am of the same opinion. The question is, whether the 
defendant, who is a sub-inspector of police, has made himself liable in this 
action for damages for having searched tho house of tho plaintiff under the 
circumstances found by the learned District Judge. It has been found that in 
searching the house of the plaintiff he acted, not maliciously, but in good faith, 
under an honest belief that ho was only doing his duty. That is a finding 
which this Court is bound to accept, and I may add that 1 see no reason to 
dissent from that finding. I think that having regard to the circumstances 
disclosed in the evidence that is the only finding that a Court of Justice should 
arrive at. But, then, there still remains tho question whether that should 
exempt the defendant from liability to an action like this, if the search of the 
plaintiff’s house made by him was altogether unauthorized by law. To that 
question the answer must be in tho negative. It therefore becomes necessary 
to consider whether the search mado by the defendant of the plaintiff’s house 
was, or was not, authorized by law. It was hut faintly urged hefore us that the 
search was authorized by section 14 of the Opium Act (I of 1878). I quite 
agree with Mr. Justice Rampini in thinking that that section does not apply 
to this case, because thero is nothing to show that the police officer had either 
personal knowledge or information in writing to the effect that the house he 
searched contained opium or poppy heads, which would come under the defini¬ 
tion of opium in the Opium Act. That being so, the question is reduced to 
this, namely, whether the search he made was authorized hy section 165 of 
the Code of Criminal Procedure as Mr. Justice Rampini has held. 

In order that a search may be authorized by that section, it is necessary that 
tho police officer should consider that the produc-[698]tion of some particular 
thing “ is necessary to the conduct of an investigation into any offence which 
he is authorized to investigate.” The offence here was that of illicit cultiva¬ 
tion of poppy, which is made punishable by section 9 of the Opium Act,—and 
the question reduces itself to this, namely, whether that is an offenoe which a 
police officer is authorized to investigate without any order of a Magistrate. 

Section 155 of the Code of Criminal Procedure enacts that “no police 
officer shall investigate a non-cognizable ease without the order of a Magis- , 
trate.” If the offence here was a non-cognizable offence, the police officer 
had no power to investigate it, and the case would not come under section 165 
of the Code. Referring to the definition of “ non-cognizable case ” and “ non- 
cognizable offence ” as given in clause (q) of section 4 of the Code of Criminal 
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Procedure; I find that a “ non-oognizable offence means an offence for, aod a 
non-cognizable case means a case in, whioh a Police officer, within or without 
the Presidency towns, may not arrest without warrant.” Schedule II of the Code 
of Criminal Procedure under the head of “ Offences against other Laws," shows 
for what offences not coming under the Indian Penal Code a Police officer may 
arrest without a warrant; and they are offences punishablo with imprisonment 
for three years and upwards. The offence in this case is punishable under 
section 9 of the Opium Act with imprisonment not exceeding one year; so 
that the ca9e is not one for which a Polico officer may arrest without warrant 
under the provisions of the Code of Criminal Procedure. 

But then it was contended, and that contention has been accepted by 
Mr. Justice Rampini, that under section 24 of Act XI tl of 1857, the Police 
officer here was authorised to arrest the plaintiff without a warrant. Section 
21, however, as has been clearly pointed out in the judgment, of the learned 
Chief Justice, does not authorise a Police officer, unconditionally, to arrest 
a person against whom the information mentioned in that section has been 
received. It only authorises a Police officer to take security from the person 
informed against, and the power to take such person into custody arisos only 
upon his default in giving thesecuritv that may bedemanded of him. The liability 
[699] to arrest is a concomitant, not of the offenco of which the person is 
suspected, but of his inability to give security for the furnishing of which alone 
he is liable. That being so, the ease does not como under the definition of a 
Cognizable case, and the Police officer was prohibited by section 165 of the 
Code to investigate it; and, accordingly, section 1G5 had no application. The 
view taken of the case by Mr. Justice Rampini and the learned District Judge 
must therefore be held to be incorrect, and the judgment and decree of both 
the learned Judges must be set aside and the decree of the Munsif restored 
with costs. 

S. C. G. 
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FULL BENCH. 

The 3rd February ami 12th March, 1897. 

Present : 

Sir Francis Maclean, Knight, Chief Justice, Mr. Justice O’Kinealy, 
Mr. Justice Macpherson, Mil Justice Trevelyan and 
Mr. Justice Banerjke. 


Moti Singh and another.Defendants 

versus 

Ramohari Singh and another.Plaintiffs." 


Interest—Transfer of Property Act (IV of 1882), section 80—Mortgage by 
conditional sale - Interest after duedate—Interest Act (XXXII of 1839 )— 
Limitation Act (XVof 1877), Schedule II, Articles 116, 132. 

Held, by a majority of the Full Bench (MACLEAN, C.J., O’KINEALY, J., and MACI’HEB- 
SON, ,T.) that when a mortgage bond contain* no stipulation for the payment of interest 
after the duedate, interest is payable by virtue of the Interest Act (XXXII of 1839). Article 
HGt of schedule II to the Limitation Act prescribes the period of limitation in such a case ; 
and therefore only six years' interest after the- due date at 15 per cent, per annum is recover¬ 
able. The mortgagor cannot redeem until hu has repaid the principal sum with such 
interest and costs. 

Oudri Koer v. Bhubanettwari Coomar Singh (I. L. R., 19 Cal., 19), approved. 

Mathura l>as v. Narindar Bahadur Pal (I. L. R., 19 All,, 39 : L. R., 23 1. A., 138), 
Cooky. Foicler (L. R., 7 II. L., 27) and Bikramjit Tewarji v. Durga Dyal 1'ewari (l.L.R.,21 
Cal., 274), referred to. 

[700] Held (by TltEVELYAN and Banek.IEE, JJ.) that the interest after duedate should 
bo regarded as interest due on the mortgage within the meaning of section 86 of the Transfer 
of Property Act (IV of 1882): and that being so, that it becomes a charge on the mortgaged 
property, and tho period of limitation applicable to the chum for such interest is twelvo 
years, under article 139 J of schedule LI to the Limitation Act (XV of 1877). 


* Full Bench Reference in Appeal from Appellate Decree No. 534 of 1895 against the 
decree of G. G lley, Esq., District Judge of Shah a bad. dated tho 15th December 1894, 
modifying the decree of Babu Kalidhan Mookerjec, Munsif of Arrali, dated the 1st May 1894. 
t[Art. 116:~ _ _ ___ ___ 

Description of suit. j limitation from which period begins to run. 


For compensation lor tbo breach 
of a contract in writing registered. 


Six years 


When the period of limitation would 
begin to run against a suit brought on 
a similar contract not registered.] 


} [Art. 132:-- 


To enforce payment of money 
charged upon immoveable property*. 

Explanation. —The allowance 
and fees respectively called malt■ j 
kkana and hnggs shall, for the pur- ■ 
pose of tin i clause, be deemed to be ] 
money charged upon immoveable | 
property. 


Twelve years... 


When the money sued for becomes 
due.] 
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This was a reference made by Trevelyan and Banerjee, JJ., to the Full 
Bench, in the following terms:— 

“ The question in this case is what articles of the Limitation Act should ho 
applied to a claim for interest on a mortgage after the due date, when the bond 
makes no provision for such interest, having special regard to the provisions 
of the Interest Act (XXXII of 1839). 

“ If the decision of a Division Bench in Bikramj/t Tciran v. Durga Dyal 
Tewari (I. L. R., 21 Cal., 274) be correct, article 132 would apparently apply; 
but in Gudri Koer v. Bhubanesiuari Coumar Singh (1. L. 11., 19 Cal., 19), article 
116 has been held to apply. 

“ The case of Bikramjit Tewari v. Durga Dyal Tewari (I. L. R., 21 Cal., 
274) is supported by the following authorities:— Rama Reddi v. Appaji Reddi 
(I.L.R., 18 Mad., 248), Kristna Reddi y. Varada Rajulu Reddi (I.L.R., 18 Mad., 
338n), and to some extent by the decision of the Privy Council in the case of 
Chhajmal Das v. BrRbhukan Lai (I. L. R., 17 All., 511: L. R., 22 I. A. 199), 
though the point now in question was not argued On the other hand, the 
case of Gudri Koer v. Bhubaneswari Coomar Singh (I. L. R., 19 Cal., 19) is in 
conformity with the following reported decisions :— Golam Abas v. Mahomed 
Jaffer (I. L. R., 19 Cal., 23 h), Uadi Ilibi Sahihul v. Sami Pillai (I. L. R., 18 
Mad., 257), Thuyar Ammal v. Lakshrni Animal (I. L. R., 18 Mad., 331), Man- 
sab All v. Gidab Chand (I. L. R„ 10 All., 85), and Bhagwant Singh v. 
JDaryao Singh (I. L. R., 11 All., 416). We refer tins appeal to the decision of 
a Full Bench.” 

The material part of the mortgage deed provided that “if the considera¬ 
tion-money with interest at 'll per cent, per mensem bo paid hack by the 30th 
Bhadro 1290, the propetry sold by [701] conditional sale shall he recotiveyed 
to the mortgagors ; but if the consideration be not repaid by that time, the 
mortgagor’s right to redeem siiall be gone.” 

Babu Makhan Lai lor the Appellants.—Under the Interest Act interest is 
allowed only as compensation for 1 (reach of contract, and not as part of a debt 
due under a mortgage bond. The plaintiffs are not entitled to any interest after 
due date; such a claim is barred by article 116 of the Limitation Act. Limita¬ 
tion runs from the breach of the contract, that is, from the time when the money 
became due. Interest is only to bo given as damages for broach of contract, noo 
as interest under the bond,-- -Cook v. Fowler (L. R., 7 II. L., 27), Bishcn 
Dayal v. Udit Kara in (I. L. R., 8 All., 486). [Maclean, G.J., referred to 
Mathura Das v. Narindar Bahadur Pal (I. L. R., 19 All. 39 : L. It., 23 I. A., 
138).] That case shows than article 116 applies. [TREVELYAN, J.—It shows 
that the defendants must pay six years’ interest at least. Baner.JEK, <1.—If 
the suit was for foreclosure,—and the plaint shows that it was,—the question 
as to the amount of money due must ho determined with reference to section 86 
of the Transfer of Property Act]. Under the bond, the mortgagors are 
not bound to do anything after due date, not even to give possession. Tf the 
money was not paid, the sale was to bo confirmed ; and the mortgagees 
might have brought a suit for possession. But there being nothing to be done 
by the defendants the plaintiffs wore not entitled to any damages. Should the 
Court, however, take a contrary view, I contend that article 116 applies, 
but that the defendants ought not in any event to be ordered to pay interest 
for the period during which the plaintiff’s delayed bringing the suit. 

Babu Tarak Nath Palit for the Respondents.—Sections 86-88 of the Trans¬ 
fer of Property Act apply to this case. Section 86 contemplates an account, 
not only during the period from the mortgage to the filing of the suit, bub up 
to the latest period the law will allow, that is, up to the time allowed to the 
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mortgagor to pay the money; Surya Narain Singh v. Jogendra Narain Boy 
Chowdhury (I. L. R., 20 Cal, 360). [Maclean, C.J.—The question is, to how- 
many [702} years’ interest are the plaintiffs entitled ?] The deoision in the case 
of Mathura Das v. Narindar Bahadur Pal shows that they are entitled to six years 
interest at least, at the agreed rate. This is not a claim for interest by way 
of damages hut for interest under the bond. [MACLEAN, Q.J.—The document, 
seems to draw a distinction between “ the consideration money ” and “ the 
consideration money with interest.” The “ consideration money with interest” 
has to be paid within one year; and then the stipulation is that if the 
consideration money ” is not paid within a year the mortgagor shall be fore¬ 
closed] . The two expressions must mean the same thing, namely, the payment 
of what will entitle the mortgagors to a re-conveyance. The second clausei is 
merely a corollary to the first. [ MACLEAN, C.J., referred to Chhajmal Dass v. 
Brijbhukan Lai (1. L. It., 17 All., 51L : L. R-, 22 1. A., 199).] Even if there 
is no condition for payment of interest after due date in the mortgage 
bond, post diem interest at a reasonable rate may be given,— Mama Beddi v. 
Appaj-i Beddi (I. 1. It., 18 Mad., 248), Thayar Animal v. Lakshmi Ammal 
(I. L. R., 18 Mad , 331). It would be a grave injustice to the plaintiffs not to 
allow them to recover interest for the full period at the agreed rate— Futtehma 
Begum v. Mohamcd Ausur IT. L. R., 9 Cal., 309 (314).] The Court has power to. 
allow interest, such interest to be recoverable in the same way as the mortgage 
money and the costs of the suit— Bikramjit Tewart v. Durga Dyal Tewari 
(I. L R., 21 Cal.. 274), Chaturbhai Karsan v. Harbhumjt Harisanoji (I. L. R., 
20 Bom., 744). [The cases of Baldeo Panday v. Gokal Rai (1. L. R., 1 All., 603), 
Balgobmd Das v. Narain Lai (1. 1,. R., 15 All., 339), Deni Doyal Lall v. Het 
Narain Singh (I. L. R., 2 Cal., 41), and Nanchand fJansraj v. Bapusaheb 
Rustambhat (I. L. R., 3 Bom., 131), were also referred to.] 

Babu Makhan Lai in reply. A. C. V. 

The following judgments were delivered by the Full Bench :— 

Maclean, C.J.—Tho answer to the question submitted by this reference 
appears to me to depend upon the question how the interest arises. If it arise 
and he held to be payable by virtue of [703} Act XXXII of 1839, it appears to 
me that article 116 of schedule II to the Limitaton Act (XV of 1877) applies. 
In that respect I agree with the decision in the case of Gudri Koer v. 
Bhubaneswari Coumar Singh (1. L. R., 19 Cal., 19), which, upon this point, is 
consistent with the recent decision in the Privy Council of Mathura Das v. 
Narindar Bahadur Pal (1. L. R., 19 All., 39: L. R., 23 I. A., 138). In 
view of the latter case, however, the former is erroneous in holding that 
no interest was recoverable. It is clear, having regard to the Privy Council 
case, that six years’ interest is recoverable. This was not contested in the 
present case, nor could it have been, in the face of the latter decision. Under 
section 88 of the Transfer of l’roporty Act, the mortgagor cannot redeem 
unless and until this interest, if and when found due, he paid. If again, post 
dtem interest bo provided for by tho contract, it is just as much a charge on 
the property as the principal; and the mortgagor cannot redeem until he pays 
it. In such a case article 132 of the Limitation Act would apply. 


Tn each individual case one has to ascertain how the interest arises, 
whether under the Act or under the contract. The language of the contract in 
this case is very different from that in the contract in the Privy Council case, 
to which I have referred, and, upon its construction, I am unable to discover 
any intention to provide for post dtem interest. The plaintiff, therefore, can 
on y rocuver six years’ interest under the Statute 1 have referred ta. plus, of 
course, the one year's interest stipulated for by the deed ; and the defendant 
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cannot redeem until all principal, with such interest and costs, is paid. There 
is nothing in this view which conflicts with the judgment in the case of 
Bikramjit Tewan v. Durga Dyal Tewari (I.L.R., 21 Cal., 274). 1 see nothing 
to quarrel with in that judgment. No question of limitation was raised in 
that suit. 

One other point was urged by the respondent. He said, and properly, 
that he could support the judgment of the Court below upon reasons other 
than those given by the Judge, and he said that if ho were held to be entitled to 
six years’ interest only, he could ask for that at the rate of 18 rupees percent., 
the rate stipulated for by the deed, as long as he did not get more than the 
[704] Court below had given him. I do not think this argument can prevail. 
In the first place, the Judge below ha3 exercised his discretion as to the ques¬ 
tion of interest; and, secondly, I doubt if he, as an A ppellate Court, can assess 
the amount. If the matter were open the Privy Council case of Ghhajmnl 
Das v. Brij Bhukan Lai (I. L. R., 17 All., 511 : L. R., 22 l. A., 199) would 
assist the plaintiff’s contention. 

The judgment of the Court below must therefore be modified by allowing 
only six years' interest at 6 per cent, plus the interest for the first year at the 
stipulated rate, and as both parties have partially succeeded, there will be no 
costs of this appeal. 

O’Kinealy, J. —I concur in the judgment which has just been delivered 
„ by the Chief Justice. 

Maopherson, J. —I also concur. 

Trevelyan, J. —I have had the advantage of reading the judgment of Mr. 
Justice BANERJEE which he is about to deliver. I agree in the conclusion 
arrived at by him for the reasons given in that judgment. 

Banerjee, J. —The suit which has given rise t,o this reference was brought 
by the plaintiffs, respondents, on the 28th of April 1893 for foreclosure of a 
mortgage by conditional sale, dated the 19th September 1882, stipulating that 
the principal and interest at li per cent, per mensem should he repaid in 
September 1883. The defence, so far as it is necessary to be considered for the 
purposes of this appeal, was that no interest was recoverable under the terms 
of the mortgage deed for any period after the due dato, and that the claim for 
interest after that date was barred by limitation. 

The first Court gavo effect to the defence and made a decree ordering pay¬ 
ment of the principal and interest up to due date with cost 0 within two months, 
and foreclosure in default. 

On appeal by the plaintiffs, the Lower Appellate Court lias modified that 
decree by allowing interest after due date at 6 per cent, per annum. 

In second appeal it is contended for the defendants, appellants, that no 
interest was recoverable under the mortgage-deed for any [70S] period after 
the due date, and that if any interest was recoverable, the claim for it is barred 
by limitation. 

The decree in this case was made under section 8G of the Transfer of 
Property Act, which provides that “ the Court shall make a decree ordering 
that an account be taken of what will he due to the plaintiff for principal and 
interest on the mortgage and for his costs of the suit,” &c. And the question 
is, what was due to the plaintiff for “ principal and interest on the mortgage." 
The answer to it must depend upon the construction of the mortgage deed. 
That document provides that “ if the consideration money with interest at 
per cent, per mensem be paid back by the 30th Bhadro 1290, the property 
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' sold by conditional sale shall be reconveyed to the mortgagors, but if the con¬ 
sideration be not repaid by that time, the mortgagor’s right to redeem shall be 
gone.” The omission of the words “ with interest” in the second clause quoted 
above does not go for much, when interest up to due date is so clearly stipulated 
for. The deed, no doubt, contains no express stipulation for payment of any 
interest after due date. But the mortgage boing one by conditional sale, such a 
stipulation would not ordinarily find a place in it; and at any ratethe mere absence 
of any such express stipulation would not imply an intention not to claim any 
interest after duo date. On the contrary, it would be unreasonable to suppose 
that the parties intended that the mortgagor who remained in possession of the 
mortgaged property and continued to enjoy its profits should be entitled to 
redeem it at any time after the due date upon payment merely of the principal 
and interest up to the due date without paving any interest for the period 
after that date. The observations of their Lordships of the Privy Council in 
Mathura Das v Narindar Bahadur Pal (I. L R., 19 All., 39: L. R., 23 I. A., 
138) support the view I take. The case of Cook v. Fowler (L. R., 7 H. L., 27) 
was referred to as being opposed to that view. But all that case decides is 
“that upon a contract for the payment of money borrowed for a fixed period on 
a day certain, with interest at a certain rate down to that day, a further 
contract for the continuance of the same rate of interest after that day until 
actual payment," cannot be impliod. There is no question hero as to the rate of 
interest. The Court below has, under Act XXXII of 1839 allowed, in 
[706] its discretion, interest at (5 per cent, per annum, and the plaintiffs are 
satisfied with that rate. The question now is whether any interest after due 
date is recoverable on the mortgage. I am of opinion that this question should 
be answered in favour of tho mortgagees The law (Act XXXII of 1839) 
allows them to recover interest after due date. The Court of Appeal below in 
the exercise of its discretion lias awarded interest at a certain rate after that 
date. And there is nothing in tho mortgage deed to disentitle them to such 
interest, or to entitle the mortgagors to redeem without payment of the same. 
The interest after due date that has been allowed in this caso should, in my 
opinion, he regarded as interest due on the mortgage within the meaning of 
section 86 of the Transfer of Property Act. And if that is so, it becomes a 
charge on the mortgaged property, and the period of limitation applicable to 
this part of the claim is twelvo years under article 132 of the second schedule 
of tho Limitation Act. 

The view 1 tike is supported by the case of llama Reddi v. Appaji Reddi 
(I.L.R., 18 Mad., 218), and also by Chajjmal Das v. Brij Ilhnkan Lai (I.L.R., 17 
All., 511), and Bikramjit Tewnmv. Durqa Di/nl Tewari (l.L.R,, 21 Cal., 274). 
The decisions of the Allahabad High Court in Narendra Bahadur Pal v. Khadim 
Husmn (l.L.R., 17 All.,581), Hannah v. Oof ah Chand (l.L.R., 10 All., 85), and 
Bhaguant Singh v. Dari/ao Singh{l.)i.R., 11 All.,416) and of this Court in Golam 
stbas v. Mahomed Jafter (I. L. R , 19 Cal., 23) which support the opposite view, 
have in effect been overruled by the decision of the Privy Council in Mathura 
Das v. Narindar Bahadur Pal (I. L. R., 19 All., 39: L.R., 23 I.A., 138). 

For the foregoing reasons,! would respectfully dissent from the decision in 
Oudn finer v. Bhubaneswari Koomar Singh (l.L.R., 19 Cal., 19), and hold 
that tho decree appealed against is correct. The second appeal should 
therefore in my opinion he dismissed with costs. 

Maclean, C.J.— As the majority of the Cotv.c are in favour of the view I 
have expressed, the decree of the Court below will be modified to the extent I 
have indicated in my judgment, but as I have said there will be no costs of 
the appeal. 
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HOTES. 

C See per Dr. Rash Behari Ghoae in his Mortgages, IV Edn., (1911) pp. 503, et seq. 

See also (1899) 28 Mad., 534 ; (1897) 12 C.P.L.R., 18 ; (1902) P.R., 95 ; (1913) 35 All. 
584 ; (1911) 17 G.L.J., 87 ; 13 I.C., 148 ; (1911) 15 G.Ij.J., 684 as regards tho power of the 
Court to award interest by way of damages.] 


[707] APPELLATE CIVIL. 

The 2Gth April, 1897. 

Present : 

Sir Francis William Maclean, Kt., Chlep Justice, and 
Mr. Justice Baneejee. 

Chand Monee Dasya and others.Judgment-Debtors 

versus 

Santo Monee Dasya (Auction-Purchaser) and others.Decree-holders.* 

Limitation Act (A'F of 1877), Schedule II, Article 178—Application to set 
aside a sale by a person interested in the sale—Bengal Tenancy Act 
(VIII of 188ft), section 173 -Limitation Act, Art. 160 — 

Code of Civil Procedure (Act XIV oflSH'i), sections 
311 and 244— Second appeal. 

An application to set aside a sale under section 173 of the Bengal Tenancy Act, is 
governed by Article 17H,t schedulo II of the Limitation Act, ami should be made within threo 
years from tho date when the right to apply accrues. 

Where the auction-purchaser is a benamidar for the judgment-debtor, in an application 
to set aside a sale under sections 173 of the Bengal Tenancy Act and 311 of the Code o 
Civil Procedure, a second appeal lies to the High Court from the order made on the applica¬ 
tion, as the application is one under section 244 of the Code. 

THIS appeal arose out of an application made in February 1893 by one of 
the judgment-debtors and the heirs of another deceased judgment-debtor, to 
set aside a sale of a tenure, which was sold in September 1892 in execution of 
a decree for its own arrears, under section 173 of the Bengal Tenancy Act and 
section 311 of the Code of Civil Procedure, on the allegation that the sale was 

•Appeal from order No. 33-1 of 1896, against the order of Babu Brajo Behary Shome, 
Subordinate Judge of Jessore, dated the 30th of June, 1890, reversing the order of Babu 
Koilash Chandra Sen, Munsif of Jessore, dated the 29th of October 1895. 


t [ Art. 178 :— 


Description of application. 

■ Period of 

limitation. 

Time from which period begins to run. 

» 

Applications for which nc period 
of limitation is provided elsewhere 
in this schedule, or by the Code of 
Civil Procedure, Section 230 

1 

Throe years ... 

When the righl to apply accrues.] 
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, Brought About by the fraud of the decree-holder in collusion with one of the 
judgment-debtors, and that the said judgment-debtor purchased the property 
sold in the name of his wife. The defence of the auction-purchaser was that 
the application was barred by limitation under article 166, schedule II of the 
Limitation Act; that she was not the benamdar for one of the judgment- 
debtors, and that the applicants had no locus statidi. The Munsif, holding that 
the auction-purchaser was a mere benamdar for one of the judgment-debtors, that 
the application was not barred by limitation, as it was made within thirty days 
from the date when the [708] applicants first came to know of the fraud, and 
that the applicants had a right to make the application, set aside the sale. On 
appeal, the Subordinate Judge reversed the decision of the Munsif, holding that 
as no fraud was proved the application was barred by limitation, as it was not 
made within thirty days from the date of the-sale. 

From this decision the judgment-debtors appealed to the High Court. 

Babu Sarat Chandra Boy Choudhry for the Appellants. ’ 

Mr. N. Chatterjee and Baboo Nalini Nath Sen for the Respondents. 

Mr. Chatterjee for the respondents took a preliminary objection to the 
hearing of the appeal, on the ground that no second appeal lay in this case. 

Babu Sarat Chandra Boy Choudhry for the appellants. —The parties to the 
suit, being parties in the application, and the question being one which comes 
under section 244 of the Code of Civil Procedure, a second appeal lies : see 
Prosuno Kumar Sanyal v. Kalt Das Sanyal (I. L. R., 19 Cal., 683). 

The Bengal Tenancy Act does not provide any special limitation for an 
application under section 173 of the Act; therefore, under section 185, clause 
(2), the general law of limitation should govern the case. There being no other 
provision in the Limitation Act specially applicable to an application like this, 
article 178 of the second schedule should apply. If that article applies, the 
present application is quite within time. 

Mr. Chatterjee. —The question does not come under section 244 of the 
Code of Civil Procedure, and more especially when one of the parties to the 
application, i.e., the auction-purchaser, is an outsider, and therefore no second 
appeal lies. Article 178, schedule II of the Limitation Act, does not apply; 
article 166 applies, which provides for applications of a similar nature. Even 
admitting that the application is not barred by limitation, the sale ought to 
stand. It is only voidable and not void ; see Gopal Chunder Mittra v. Ram 
Lai Goshain (I. L. R., 21 Cal., 554). 

[709] The following judgments were delivered by the High Coart 
(Maclean, C.J., and Banekjke, J.):— 

Maclean, C.J.—I think that this case must go back upon the question 
whether the c:i->e is one which comes within the purview of section 173 of the 
Bengal Tenancy Act. That point, as 1 understand, was not argued before the 
learned Judge in tho Court below, and has not been heard and tried out by him, 
by reason of the fact that he held that the Statute of Limitation was fatal to 
the applicant’s application under that section. The appellant says that th 
view is wrong. lie contends that the only portion of the Limitation Act th 
applies to an application under section 173 of the Bengal Tenancy Act is artic 
178 ol the second schedule of the Limitation Act, which allows a period oi 
three years within which to take proceedings such As the present? The appel¬ 
lant is clearly within that period of time. T see no answer to that contention. 
1 can find no other article ol the Limitation Act which applies to the case, near 
can 1 find any provision in the third schedule of the Bengal Tenancy Act, un¬ 
der which an application under this particular section is dealt with. 
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That being so, I am of opinion that the application comes within article 
178 of the second schedule to the Limitation Act. It is doubtless an anomaly 
that in the case of applications under section 173 of the Bengal Tenancy Act, 
a period of three years shonld he allowed, within which the application may he 
made to set aside a sale, whilst in the caso of other similar applications, as, 
for instance, for setting aside a saloon the ground of irregularity in publishing 
or conducting the sale, or on the ground that the decree-holder has purchased 
without the permission of the Court, thirty days only is given under article 166 
of the second schedule of that Act. However, whether or not the resulL of our 
judgment lead to the anomaly 1 have indicated, we have hoard no argument 
from the respondents to show why article 178 of the Limitation Act does not 
apply to the present case. We think it does, and that the leurned Judge in the 
Court below was wrong in holding that the application, in so far as it was an 
application under section 173 of the Bengal Tenancy Act, was barred by 
limitation. 

Another point which was taken on behalf of the respondent [7103 was, 
that no second appeal would lie to this Court. Having regard to the decision 
of the Privy Council in the case of Prostunun Kumar Sanyal v. Kali Dan San- 
yal (I. L. R., 19 Cal., 683: L. R., 19 1. A., 166), I think it dear that this is 
an application cognizable under section 244 of the Code of Civil Procedure, and 
therefore we think a second appeal lies to this Court. 

As to the question of costs, wo think that the propel- eourso is, that the 
costs of this appeal abide the ultimate result of the tiial ol tin'issue under 
section 173 of the Bongal Tenancy Act. 

Banerjee, J.-- 1 am of the same opinion. I only wish to add one word 
with reference to the contention advanced by the learned Counsel for the res¬ 
pondent, that the case should he hold to come under article 166 of the second 
schedule of the Limitation Act. it was argued that the ground upon which 
the sale is now sought to he impugned, namely, that the [udgnient-dehtor 
has purchased the property in contravention of the provisions of section 173 
of the Bengal Tenancy Act, is one of irregularity in conducting the sale within 
the meaning of article 166. But I find great difficulty in giving effect to 
that argument. II a purchase by a judgment-debtor *n contravention of the 
law laid down in soction 173 of the Bengal Tenancy Aet could he treated as an 
irregularity in the conduct of tins sale within the meaning of the article to which 
I have referred, for the same reason would a purchase by a deci oe-holdor with¬ 
out the permission of the Court in contravention of section 294 of the Code of 
Civil Procedure, he hut an irregularity in the conduct of the sale ; hut the 
Legislature has thought it /it in article 166 to insert in a separate clause the 
cape of an application for sotting aside a sale on the ground that the decree- 
holder has purchased without the permission of the Court. That shows t hat the 
Legislature in enacting article 166 did not consider a case like tins to be 
covered by the words, “ on the ground of irregularity in conducting the sale.” 

S. C. (i. Appeal allowed. Case remanded. 


12 OAh-01 


481 



l.L.R. 24 Cal. 711 


KAILASH MONDUL V. 


[711] The 3rd Maroh, 1897. 

Present: 

Snt Francis William Maclean, Knight, Chief Justice 
and Mr. Justice Banehjke. 


Ivailash Mondul.Defendant 

versus 

Baroda Sundnri Dasi.Plaintiff.* 


Res judicata— Code of Civil Procedure (Act XIV of 1882), section 13, 
explanation II—Suit for rent — Whether the question that the plaintiff 
was a met? benamidar could be raised in a subsequent suit for rent, 
it not having been raised in a suit previously brought by the 
same plaintiff against the same defendant. 

In a previous suit brought by the plaintiff for rent the defendant denied the relationship 
of landlord and tenant, but he did not plead that the plaintiff was a mere benamidar. The 
plaintiff obtained a decree. Ii> a subsequent suit by the same plaintiff against the same 
defendant, for rent for subsequent years, the defendant inter alia contended that the 
plaintiff was a mere bcnnmidai . The plaintiff objected that the previous decree waH a bar to 
defendant’s contention. 

Held, that even if the matter in issue might and ought to have been made a defence in 
the former suit, yet as it was not finally heard and decided by the Court, within the meaning 
of section 13 of the Code of Civil Procedure, the defendant was not precluded in this suit 
from raising the objection that the plaintiff was a mere benamidar. 

The facts of the case, and the arguments for the purposes of this report 
appear sufficiently from the judgments of the High Court. 

Dr. Hash tiehari lthose and Babu Kali Kissen Sen for the Appellant. 

Balm Saroda Charan Milter and Babu Sarendra Chunder Sen for the 
Respondent. 

The judgments of the High Court (Maclean, C..J., and Banerjek, J.) 
were as follows - 

Maclean, C.J.—I think this appeal must succeed. In 1878, or 
possibly a little anterior to that date, as the judgment to which I refer 
is dated the l28t.li February 1878, the present plaintiff brought an 
action against the present defendant for the recovery of rent. In that 
suit the defendant pleaded abatement, but did not [712] adduce any 
evidence to make out bis plea. On the 28th February 1878, the Courts 
decreed the suit in favour of the then plaintiff with costs and interest, 
that is to say, the Court decreed at that time that the plaintiff was 
entitled to the particular amount of rent which the plaintiff then claimed. On 
the 13th April 1894, sixteen years afterwards, the same plaintiff brings another 
vent suit against the same defendant asking for payment from the defendant 
of rent accruing due in respect of subsequent years. The defendant puts in a 
deience raising, ns he considers, various defences to that plaint. The ease 
comes before the Munsif and the Subordinate Jud',e, and they both hold that 
the decree iu the previous suit amounted to res judicata as regards the 
in ihc present suit, and that the delendant consequently was debarred by 

* Appeal Lorn Appellate Decree No. 594 of 1895, against the decree of Babu BuUoram 
Muilu.lt buuuidnute Judge of Khulna, dated the Slst of December 1894, affirming the decree 
ui 11 st u ivirtt. (. h under Pal, Munsif of .Khulna, dated the 12th of September 1894, 
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reason of the decree in the previous suit from putting in certain defences which 
he regarded, rightly or wrongly, as sufficient and good defences to the present 
suit. The decree in the former suit is in my opinion no bar to his doing so. 
A decree in a former suit by a landlord against his tenant for rent then due 
does not constitute res judicata in a subsequent suit for rent subsequently 
accrued by the same plaintiff against the same defendant. The defondant in 
the latter suit is entitled to show that the rent is not due ; the decree in the 
former suit in no sense debai-s him from so doing. 

The respondent relies mainly upon the explanation II to section 13 of the 
Code of Civil Procedure. But looking first at section 13 itself, can we say 
that the question of whether any rent is now due was directly and substantially 
in issue in the former suit, or that it has been heard and finally decided by the 
Court in the previous suit? The rent for which the plaintiff is now suing bad 
not accrued when the previous suit was brought. 

All that the Court previously decided was that a particular amount of rent 
he claimed was due from the defendant to the plaintiff. Can it be said to 
follow from that that the I'ent now cl limed is of necessity, by reason of that 
decision in 1878, equally due from the defendant, or that the defendant is 
to be debarred from setting up any defences he may have to the present 
action ? In my opinion the present claim was not directly and substantially 
in issue, and it has not been heard or finally decided. In respect of expla¬ 
nation II, the language of which, to [713j my mind, is not very clear, it 
says that “ any matter which might and ought to have been made ground of 
defence or attack in such former suit shall he deemed to have been a mattor 
directly and substantially in issue in such suit.” 

We have no materials before us to enable us to say that the matter which 
the defendant now desires to set up might or ought to have been made ground 
of defence in the particular action in respect of that particular rent. The 
matters he now desires to set up may not have been within the knowledge of 
the defendant in 1878. Can we say then that ho is debarred from going into 
those matters now? I think not. It may he that on looking further into the 
matter, some particular issue, precisely similar to some particular issue now 
raised, was then decided. If so, the principle of res judicata may apply, 
possibly, to that particular issue. 

I see there is a decision in the case of Konerrav v. (Jurrav [I. L. R., o Born., 
589 (594)J upon this explanation which certainly has some bearing upon the 
present case. The head note there is this : “ In a previous suit between 
the plaintiff and the defendant the plaintiff alleged that there had boon a 
partition of the family property info two parcels, and, under a deed of partition 
drawn up at the time, claimed one of thoso parcels. The deed being held 
invalid the suit was rejected, with liberty to plaintiff to sue fer a general 
partition. In the second suit the plaintiff prayed for a general partition as a 
member of an undivided Hindu family. Held, that the second suit was not 
res judicata, for -although the" plaintiff might m the first suit have made an 
alternative'case and prayed for a general partition in case he failed to establish 
the previous partition which he all e ged -, yet it could not be said that he 
ought to have done so.” 

That case has some hearing upon the present, so far as explanation II to 
section 13 js concerned. 

The appeal in my opinion must succeed, and the case must be remanded 
to the Court of First Instance for retrial. Costs will ho 'dealt with by the 
.Court retrying the case. 
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Banerjee, J.—] am of the same opinion. The plea of res judicata in this 
case is based upon the terms of explanation II to [714] section 13 of the Uode 
of Civil Procedure. Tt is contended that as the defendant could have urge in 
defence to the former action the defence now raised by him, namely, that tie 
plaintiff is a mere benanudar, that is a suilicimt reason why he should ho 
precluded Iroin raising that defence now. No doubt- explanation II is veiy 
comprehensive in its terms ; hut the question is, whether it would include a 
case like the present. Granting that the matter now in issue might and ought 
to have been made a ground of defence in the former suit, the question still 
remains whether it " has been heard and finally decided ’ by the Court within 
the meaning of section 13. All that explanation II says is that any matter 
which might and ought to have been made ground of defence or attack in such 
former suit shall ho deemed to have been a matter directly and substantially in 
issue in such suit. " but if does not go on to say, ' and it shall be deemed to 
have boon heard and litialK decided,” notwithstanding that the question was 
never considered by the Court, and notwithstanding that the subject-in at ter of 
the subsequent suit is different from that of the lormer suit. It is only where the 
subject-matter of the two suits is the same that the matter can lie said to have 
been heard and finally decided within the meaning of section 13 of the Code, 
even though the matter was never raised in issue: but it is verv difficult to hold 
that a matter which was never raised in issue actually in the former suit, and 
which is raised in defence in a subsequent suit in which the subject-matter is 
different, from that of the former suit, shall, nevertheless, by virtue of expla¬ 
nation il of auction 13, he deemed to have been, not only matter directly and 
substantially in issue, hut matter \liich has been heard and finally decided. 
That being so, 1 think that the second explanation does not help the respon¬ 
dent. The ■new I take is fully supported by a recent decision of this Court in 
the case ol Sm hum Abu Tomb Abdul Wahcb v. Rahaman lluksh (I. L. R., 
24 Cal., 83). I think 1 may add that to a case like the present may be fully applied 
the well-known observations of Vice-Chancellor ICNPIEIT BllUCK in Barrs v. 
Jackson ,'2 Sm., L. C. (10th ed), 7/37J, which, notwithstanding the reversal of 
the judgment, have been over since recognized and acted upon. See The Queen 
v. Ilutchmos (Ij. R , G Q. B. I)., 300) and Tekait Doom a Persad Singh v. Tekaitni 
[71S] Doorqa Konwari \h. R„ o I. A., 140 (158): I. L. R., 4 Cal., 190 (200)1. 
The observations to which I refer are these • “ It is, I think, to be collected [sic], 
that the rule against re agitating matter adjudicated is subject generally to this 
restriction, that, however essential the establishment of particular facts may 
be to the soundness of a judicial decision, however it may proceed on them as 
established, and however binding and conclusive the decision may, as to its 
immediate and direct object, he, those facts are not all necessarily established 
conclusively lvtween the parties, and that either may again litigate them for 
any other purpose as to which they may come in question, provided the 
immediate subject of the decision be not attempted to he withdrawn from its 
operation, so as to defeat its direct object. ” 

For theso reasons I think tho case ought to go back for retrial. 

S. C. G. Appeal allowed. Case remanded. 

NOTES. 

[The judgment of SCNOAKA AYYAlt, J., iu Bommidi Layynn Naidu v. Bommidi Surya- 
naraynnn (1912) 37 Mad., 70 F.B. : 23 ftf.L J,, 548, overruling ‘21 M.L J., 344, is exhaustive 
and c ritical. At |>(». Ss, 8U lie observes, Thu explanation IV would be objectless if a decision 
s ‘*”0 i s v-'l to In; implied and made the ground of estoppel with respect to what is impliedly to 
bo regarded a-, ji lying boon directly and substantially in issue. At any rate the logical result 
of the respondent's po ition must be to make an explicit decision equally necessary with res- 
pus > to a ground nf attack or defence not having been urged with regard to a matter involved 
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in the decree itself in the previous suit. The learned Judge’s (SANKARAS NAIR’s) position is 
no doubt supported by several decisions in the Calcutta High Court, (1897) 24 Cal., 711 and 
(1901) 28 Cal., 17 ; hut in my opinion these decisions are absolutely unsupportablc and quite 
inconsistent with the decision of the Privy Council in (1872) 12 B.L.R., 391 ; (1912) 39Cal., 
527, even if the decision of the same tribunal in (1902) 24 All., 429 on appeal from (1897) 20 
All., 110 could be distinguished as stated by SXNKARAN Nair, J., on the ground that 
the implication of a decision on an issue, which ought to have been raised in the previous 
suit was justifiable in that ease as the derive passed m the earlier suit would itself be affected 
otherwise. The Calcutta High Court however did not consider (1902) 24 All., 429 distin¬ 
guishable on that ground. (lURUPAfi HANER-IHE, J.. who was a party to the decision in 24 
Cal., 711 observed in (1906) 1 C.L.J., 248 that the position adopted by him in the previous 
case would require to be reconsidered in consequence of the decision in (1902) 24 All., 429. 
The same view was taken bv the Calcutta High Court in (1906) 4 C.L.J., 211 ; (1908) 35 Cal., 
979 ; (1909) 13C.W.N.. 513,'ulthough 35 Cal., 979 might bo explicable if the distinction adopted 
by SANKARAN Nair, J., be correct. This Court also has held that a ground of attack or 
defence which a party omitted to bring forward in an earlier suit might bo taken to have been 
decided in the suit. See (1898) 21 Mad., 91 ; (1908) 31 Mad.. 385.” 

‘‘Assuming by the term ‘ subject-matter 1 is meant, the relief claimed by the plaintiff, 
* * * we feel constrained to dissent from the decision of BANKR.IRK, 3., in 21 Cal.. 711 and 
from the later ruling, 28 Cal., 17, which approved of that decision. Section 11 bars the trial 
not only of suits but of issues, and no issue can he tried in which the matter in issue has 
been in issue in a former suit between the same parties and heard and decided. * * * 

The only logical result is to hold that the decision in the former suit must be regarded as an 
adjudication either expressly or by implication of all matters directly and substantially iu 
issue in that suit”—(1914) 24 I.C., 931 (Punjab). 

In (1913) 20 I.C., 890 (Punj.) the only difference between the t\vn suits was that the one 
was for declaration, the other for possession, and this was held to be immaterial. 

. See also (1901) 29 Cal., 252; 1 C.L.J., 337.] 

[ 24 Cal. 716 ] 

Thr, l(it.h March, 181)7. 

Present: 

Sir Francis William Maclean, Knight, Chief Justice 
and Mr. Justice Banerjkk 

Hari Mohan Shalia.Plaintiff 

versus 

Bahurali. .Defendant-.. + 


Limitation Act (XV of 1S77), Schedule II, Article 144 - Suit for possession of 
land h>/ an auction-purchaser, who obtained symbolical possession- Code of 
Civil lb occdme {Act XIV of lbS‘1), sections 31S and -111)—Limitation 

Act, Article 13S. 

In a suit lor possession of land by an auction-purchaser who had obtained symbolical 
possession, the defendant objected thill the suit was barred by limitation, it not having been 
brought within twelve years from the date of the auction-purchase. 

Held, that article j 11. schedule IJ of the Limitation Act (XV of 1877) applied to the ease, 
and that as the suit was brought within twelve years from the date when the auction-pur¬ 
chaser obtained symbolical possession it was not barred by limitation. 

THIS appeal arose out, of an action for declaration of title t,o, and lor posses¬ 
sion of, a piece of land. The plaintiff's allegation [716] was that he had 
purchased the property in dispute at. an execution sale, ami having obtained 
symbolical possession had gone to take actual possession when he was 
obstructed by the defendant, and hence the suit. The defendant mainly con¬ 
tended that the suit was barred by limitation, inasmuch as it was not brought 
within twelve years from the date of the auction purchase. The Munsif dis¬ 
missed the suit, holding that if was barred bv limitation under article 138, 

•Appeal from Appellate Decree No. 773 of .1895, against the decree of Baboo Gopal 
Chandra Chaki, Subordinate Judge i f Dacca, dated the 23rd of January 1895, affirming the 
decree of Babu Komcsh Ohundra Bose, Munsif of Dacca, dated the 23rd of April 1894. 
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sohedule II of the Limitation Aofc. On appeal, the learned Subordinate «J udge 
affirmed the deoision of the lower Court. 

Against this judgment the plaintiff appealed to the High Court. 

Bftbu Saroda Churn Mitter for the Appellant. 

Moulvie Mustafa Khan for the Respondent;. 

Babu Saroda Chum Hitler. -The Lower Appellate Court relies upon the 
case of Krishna hall Dutt v. Had ha Krishna Snrkhel (I. L. R., 10 Cal., 402), 
which has been overruled by the Full Bench case of Joggohundhu Mitter v. 
Purnanund Gossami (1. L. li, 16 Cal., 530), which follows the Full Bench case 
of Jugqobundhu Mookcrjee v. Ham Chinnier By sack (I. L. R., 5 Cal., 584). Sym¬ 
bolical possession gives the plaintiff in this case a fresh start for limitation, see 
Lokessur Koer v. Purqun lion (I. L. It., 7 Cal., 418), Shama Charan Ghattcrjec v. 
Madhub Chandra Mookcrj, (1 L. R., 11 Cal., 5)3) and Suva v. Muttusami 
(I. L. R., 10 Mad., 53). 

Moulvie Mustafa Khan for the respondent.—The present ease is distin¬ 
guishable) from the cases ol Joggohundhu Mitter v, Purnanund Gossami (1. L. It, 
16 Cal., 530), and Joggohundhu Mukerjee v. Ham C hander By sack (I L. R. 
5 Cal., 584). and the distinction has hoc n authoritatively recognized in the case, 
of Lakshina it v. Morn |1. L. R„ 16 Bom., 722 (728) i. Both the Full Bench 
eases of the Calcutta High Court are cases in which only symbolical possession 
could have boon given, and do not cover a case of this kind where the property 
in dispute is a house occupied hy the judgment-debtor. The ratio decidendi of 
tiie Full Bench case of Joggohundhu Milter v. Purnanund Gossami (I. L. R. 
16 Cal., 530) is that [717] the only mode in which the Court can give the 
purchaser possession as against the judgmont-dehtor is symbolical possession, 
and it is effective for all purposes. In that case the property in dispute was 
not in acte d possession of the judgment debtor, and therefore the possession 
obtained by the auction-purchaser under section 315) of the Code of Civil 
Procedure was considered sufficient to save limitation. In the present case 
the judgment-debtor, being in actual possession of the property, the symbolical 
possession obtained by the auction-purchaser under section 319 of the Code 
of Civil Procedure was no possession according to law. That being so, the 
suit is barred by limitation. 

Tho following judgments wore delivered by the High Court (MACLEAN 
C. J., and Baneiijee, J.):-~ 

Maclean, C. J. -1 think the Subordinate Judge in this case is in error. 
He decided the case upon the authority of the ease of Krishna Lull Dull v. 
Had ha Krishna Surkliel (I. L. R., 10 Cai., 402,) but that case lias been 
reversed by the decision in the case of Joggohundhu Mitter v. Purnanund 
Gossami (I L. R., 16 Gal., 530), and the latter case is certainly consistent with 
the principle of the cases of Joggohundhu Maker joe v. Ham C hander Bysack 
(I. L. It., 5 Cal., 564 j Lokcssur Kocr v. Purgun Hoy (I. L. R.,7 Cal., 418), Sevu 
v. Muttusami (I. L. R., 10 Mad., 53), and Shama Charan Chatter] \ v. Madhab 
Chandra Mookerji (I. L. R., 11 Cal., 93b . ; 

It is urged by the lesp.indent's Vakil that this ease is distinguishable from 
those to which I have referred by reason of the fact that in some of those cases 
the tenants were in possession, in which case section 319 of the Code of 
Civil Procedure was. the proper one under which to take or to give symbolical 
possession. Ho says that those cases are distinguishable from the present by 
reason of the fact that in this case the judgment-debtor was in possession, and 
therefore actual possession ought to have been given under section 318 
of the Code, and not symbolical possession under section 319.' But be that 
as it may, we have the fact which cannot be got over, that possession, call it 
symbolical possiCbsion if you will, was given, by a Civil Court in this case £7181 
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to the plaintiff, and in the case of Lokemir Koer v. ru r gu n Roy (1. L. R., 
-7 OaL, 418) it was laid down that the formal possession given by a Civil Court 
under an execution operates in poiut of law and of fact, as between the par¬ 
ties, as a complete transfer of possession from one party to the other. In this 
case, it seems clear that symbolical possession which in law is possession, was 
given on the 8th November 1H81. Jt may be that it was wrongly given by 
reason of the fact that actual possession ought to have been given under 
section 318 of the Code, but still possession was given to tho plaintiff by a Civil 
Court; and, under the circumstances, it seems to me that the period of limita¬ 
tion must begin to run from the date of chat possession being given, which 
was the 8th November 1881, in which case the plaintiff is within time. I 
think the appeal must he allowed, and the case remanded to be tried on its 
merits. The costs will abide the result. 

Banerjee, J.— lam of the same opinion. The learned Vakil for the 
respondent seeks to distinguish the piesent case from the case of Jvggo- 
bundhu Mttter v. Puritanund Gomvmi (I. L. R., 16 Gal., 530), in this way, that 
whereas, in that case the property in dispute was in the possession of tenants, 
und could be taken possession of by tho purchaser at tho execution sale only 
under section 319 of the Code of Civil Procedure, the property in dispute in 
the present case was in the actual possession of the judgment-debtor himself, 
and so possession of it should have been taken by the execution-purchaser, not 
under section 319 but under section 318 of the Code; and as the plaintiff, the 
execution-purchaser, did not proceed to take possession under the last 
mentioned section as he ought to have done, formal or symbolical 
possession given to him under section 319 must be treated as a nullity and as 
having no effect in giving him a fresh cause of action hv reason of the 
judgment-debtor continuing in possession, so far as the law of limitation was 
concerned. But on refening to the case of Joggobundhu Mittn v. Purnanand 
Gossavii (1. L. R., 16 Cal., 530) I find that neither the learned Judges, who 
referred the cases to a Full Bench doubting the correctness of the decision 
in the ease of Krishna Lall J)ntt v. Had ha Krishna Surkhel, (I L. R., 10 
Cal., 102), nor the learned Judges [719] who composed the Full Bench, 
laid any stress, in their decisions, upon the distinction on which reliance is 
placed by the learned Vakil for the respondent. The correctness of the decision 
in the case of Krishna Lall Dutt v. Jiadha Kushna Surkhel (l.L.R., 10 Cal., 
402) was doubted in the referring order, and the decision of the Full Bench 
accepts the view of the referring Judges as may be gathered from the following 
passage: “The case noticed b> the Division Bench, which referred this ques¬ 
tion to the Full Bench, Kiishna Lall Dutt v. Iiadha Kushna Surkhel (1. L. R., 
10 Cal., 402) was decided without reference to the earlier Full Bench case, 
which was apparently not brought to the notice of the Judges.” Moreover, 
in the cases of Lokcssur Koer v. L'urqun Hoy (1. L. It., 7 Cal., 418) and Shama 
Ohara 7 i Ohatterji v. Madhab Chandia Mookerji (l.L. R.. 11 Cal., 93), which were 
both cases in which symbolical possession had been taken by the decree-holder 
of property of which the judgment-debtor was actually in possession, and of 
winch, therefore, actual possession Could have been tuken by the decree-holder, 
it was held, notwithstanding that fact, that tho formal possession given to the 
decree-holder was sufficient possession as against the judgment-debtor. As for 
the case of Lakshman v. Morn (1. L. R., 16 Bom., 722), relied upon for the 
respondent, it is enough to say that it does not decide tho piesent question. 
Mr. Justice TELANG points out at the conclusion of his judgment that for several 
reasons it was not necessary to determine *the question now raised. I think 
the weight of authority is clearly in favour of the view contended for by the 
learned Vakil for the appellant. And reason also appears to me to be in favour 
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of the same view. For though actual possession might have been taken by 
the execution-purchaser in this case, still as he obtained possession in some 
form, through an officer of the Court, and by process of law, and as the judg¬ 
ment-debtor was, and must be taken to have been, a party to the proceeding 
relating to the taking of possession, it is not open to the judgment-debtor to 
say that the whole proceeding should be taken as a nullity, and-that the exe¬ 
cution -purchaser should still be treated as one who has never obtained any 
possession at all. If, after the date on which symbolical possession was given 
to the auction-purchaser, the [720j judgment-debtor continued in possession, 
his possession became that of a trespasser from that date, and gave the execution- 
purchaser a fresh cause of action, a suit upon which should be governed by article 
144 of schedule II of the Limitation Act. And reckoning the period of limitation 
from the date of delivery of symbolical possession, this suit is quite in time. 

Appeal allmeed. Case remanded. 

8. C. G. 


NOTES. 

[ Symbolical possession, when given, gives rise to a fresh cause of action :— (1907)17 
598 ; (1906) 28 All., 722 : 3 A.L.J., 501 ; (1907) fi C.L.J., 172 ; (1900) 25 Bom., 275; 
(1901) 25 Bom., 358; (1910) 33 All., 224 ; (1912) 17 I.C., 518 (411.) ; (1913) 24 I.C., 850 
(Nagpur) dissenting from 36 Born., 373.] 

[24 Cal. 720] 

The 'And April , 1H97. 

PRESENT : 

Sir Francis William Maclran, Knight, Chirp Justice and 

Mr. Justice Banekjee.- 


Kishori Mohun Itoy Chowdhry and others.Plaintiffs 

versus 

Nund Kumar Ghosal and others...Defondants. 


Landlord and tenant—Notice to quit—Suit for ejectment—Tenancy reserving 
an annual rent—What notice a raiyat holdimj an annual tenancy is entitled to. 

In a tenancy created by a kabuliat with an annual rent reserved, the tenant is entitled 
to six months’ notice expiring at- the end of a year of the tenancy before he can be ejected, 
THIS appeal arose out of an aotion brought by the plaintiffs to obtain khas 
possession of land by pulling down a pucca poshta and a ghat built by the 
defendants without the plaintiffs' consent and permission. The allegation 
of the plaintiffs was that the predecessor in title of the defendants took a 
settlement of the land by giving a registered halmitat on the 14th Pous 1294 
B. S., and since his death the defendants have been in possession of the said 
land as karsu raiyats or tenants-at-w dl ; that the defendants without the know¬ 
ledge and consent of the plaintiffs built pucca structures on the land, and 
having thus altered its condition, made themselves liable to be ejected ; that 
a notice was served in the month of Joist last directing the defendants to 
demolish the poshta and the ghat, and to give up the land in the month of 
Assav last, and they having failed to do so, the present suit was brought. The 
defendants inter alia pleaded that there was no relationship of landlord and 
tenant, that there was no sufficient notice, that the poshta and the ghat were 
b uilt, openly and with the knowledge of the plaintiff, and therefore the suit 

* Appeal irom Appellate Decree No. 998 of 1895, against the decree of 8. J. Douglas, 
Rsq,, District Judge of Dicca, dated the 7th of March 1895, reversing the decree of P. N, 
BAm rj.jp, Esq., Subordinate Judge of that district, dated the 31st of July 1893. 
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ought to fail. [721] The Court of First Instance gave the plaintiffs a decree. 
On appeal, the learned District Judge dismissed the suit, holding that the 
notice to quit was not sufficient, and that the plaintiffs allowed the defendants 
to erect pucca buildings on the land without any objection. From this decision 
the plaintiffs appoaled to the High Court. 

. Mr. C. P. Hill, Babu Bussunt Coomar Bone and Babu Joye.ndra Gh under 
Ghose for the Appellants. 

Mr. Woodroffe and Babu /lari Mohtnt Chucke.rlmil y for the Respondents. 

Mr .Hill .—There is no provision for notice, except what is provided for 
in'section 106 of the Transfer of Property Act. Where there is no contract, 
tbere.is no provision for notice. This case does not come under section 106 
•'of the Transfer of Property Act. Notice must be a reasonable one -see Had ha 
.G-obind Koery. llahhai Das Mukhcrji [I.L.R., 12 Cal., 82 (80;]. The question is 
whether for the purpose of a shop-keeper’s business two months’ notice is a 
reasonable ono. I submit it is. The defendants having denied the landlord’s 
title no question of sufficiency of notice arises in this case. It is not a question 
.of forfeiture, but the question is whether proof of notice is dispensed with, which 
otherwise it would have been incumbent upon the plaintiffs to prove. In such 
cases it is not necessary for the plaintiff to prove service of notice -see Baba 
v. Vishvanath Joshi (1. L. K., 8 Bom,, 228), Gopahao Ganesli y. K/shnr Kaluhis 
(I. L. R„ 9 Bora., 527). 

Mr. Woodroffe for tho respondent. --The ease does not come under section 
1Q6 of tho Transfer of Property Act. Tho respondents are onlitlod to six 
months’notice terminable at the end of the year--see the case of Jiajandro 
Nath Mookhopadhya v. Has aider linkman (I. L. R., 2 Cal., 146 : 20 W. K,., 329). 

Mr. C. P. Hill, in reply. 

The following judgments wore delivered by the High Court (MACLEAN, 
C..l„ and Banerjee, J.) :— 

Maclean, C.J. —There have been two or throo points argued [722] in this 
appeal, bub tho principal one is whether the plaintiffs are entitled to eject the 
defendants from certain land held by the latter under the kahalujat sot out at 
pages 25 and 26 of tho paper-hoolc. That question depends again upon 
whether adequate notice to quit was given by the plaintiffs to the defendants. 
All we have to decide, and all we intend to decide, is whether tho notice was 
a good and sufficient notice so as to entitle tho plaintiffs to recover possession 
of the property in question from tho defendants. 1 do not propose to repeat 
the history and tho facts of the case which arc set out very fully in the judg¬ 
ment of the Court below 7 , nor is it necessary, for the point is a very short one. 
It appears from the lease that the defendants became lessees of this property, 
for-which they were to pay an annual rent of Rs. 5 by four instalments aud 
take annual dakhilas for tho same. 

The first question is, what was tho nature of the tenancy created by 
that document. In my opinion it was a tenancy reserving an annual rent, 

• We do not decide whether the tenancy was or was not a permanent one. 

I say that because it has been suggested there may hereafter he a question 
as to that, and possible litigation in respect of it. Taking it then to be a 
tenancy with an annual rent reserved, in other words an annual tenancy (but 
■not using that term so as to prejudice any question hereafter as to whether or 
not it is a permanent tenure), the question is whether the notice to quit was 
good and sufficient. 

The defendants contend that they were entitled to six months’ notice. 
Six months’ notice admittedly was not given in this case. 


13 cap,—03 
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In considering this question both Mr. Hill and Mr. Woodroffe agree that 
section 106 of the Transfer of Property Act has no application to the case. That 
, being so, what in a tenancy of this nature is a reasonable notice to which the 
tenant is entitled before he can be ejected ? It is conceded by Mr. Hill that 
according to English law in the case of a similar tenancy there must be six 
months’ notice expiring at the end of the year of the tenancy. Apparently 
there is no direct authority upon the point in the Indian Courts, though Mr. 
Woodroffe relied upon the case of [723] Ba/endronath Mookhopadhya v. Bassider 
Ruhman (I. L. R., 2 Cal., 146). But, as pointed out by Mr. Hill, that case 
really does not cover tho presont case. It only lays down this: That a 
raiyat whose tenancy can only be determined by a reasonable notice to quit, 
expiring at the end of the year, can claim to have a suit for ejectment brought 
against him by his landlord dismissed on the ground that he has received no 
such notice." There being no authority to the contrary in this country we see 
no reason, nor has any reason been suggested, why the 3’ule of English law 
should not be applicable to such a tenancy as the present in this country, and 
we think that six months’ notice, terminating at the end of the year of the 
tenancy is the notice to which a tenant, under such a tenancy as that in this 
case is entitled. Though tho caso does not come within section J06 of the 
Transfer of Property Act, our view is consistent with the principle of that 
section in regard to tenancies in which a yearly rent is reserved. 

In this easo six months’ notice not having been given the suit fails. 

As we havo intimated in the course of the argument, we do not think that 
we ought to allow the appellant to go into the question not raised in either of 
the Courts below, viz., whether the defendants having denied the plaintiffs' 
title, if in their written statement they did in fact deny it, which Mr. Woodroffe 
does not admit, the plaintiffs were bound to prove any notice to quit. That 
question is not now before us. 

One other point—a subsidiary point—remains, and it is this : It is con¬ 
tended on behalf of the appellants that the plaintiffs are entitled to re-enter 
now, by reason of the fact that the defendants without their lessor’s consent, 
have erected certain structures upon the land of a permanent nature, and he 
calls in aid sub-section “ B” of section 108 of tho Transfer of Property Act, 
but as pointodout by Mr. Woodroj[ie that section only applies in the absence 
of a contract to the contrary. But even if that were not so, on the face of the 
finding of the .bower Appellate Court, that the plaintiffs acquiesced in the erection 
of these structures, I do not think that that contention can successfully be 
raised. It was but faintly argued before us. Upon this point it may be 
[724] mentioned that there is no condition of re-entry in the lease for breach 
of any covenant in it. 

On these grounds I am of opinion chat the appeal fails, and must be 
dismissed with costs. 

Banerjee, J. —I also am of opinion that this appeal and plaintiffs’ suit 
should he dismissed, and dismissed upon the sole ground that there has not 
been any notice to quit such as, upon any view of the case, was necessary. 
The tenancy was created by a kabuliyat, that is by an express contract, and ’ 
it was admitted on both sides that the case was outside the scope of section 
106 of tho Transfer of Property Act. Proceeding, upon that assumption, and 
without determining, as it is unnecessary to determine, what the exact nature 
of the tenancy is, 1 think it must be at least held that the tenancy was one 
reserving a yearly rent, and the year of the tenancy commenced on the 14th 
day of Pous 1294. 

Assuming that the tenancy is at all terminable by a notice to quit, the 
question is what ought the nature of the notice to be; and I think that the 
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notice in such a case ought at least to be a six months' notice expiring with the 
year of the tenancy. Although section 106 may not apply to the case, it shows 
that the Legislature in this country has not thought fit to depart from the rule 
of English law that a yearly tenancy can only be terminated by a six months' 
notice. Moreover, the rule that requires that a terminable tenancy from year 
to year should have as a condition for its determination a notice expiring with 
the year of the tenancy, is a rule that is founded upon a very good reason. It 
prevents dispute as to the apportionment of the rent. 

Eor these reasons 1 think that the notice, if the tenancy is at all termin¬ 
able by a notice to quit, ought to be a six months' notico expiring with the end 
of a year of the tenancy. 

As the notice here does not satisfy this condition, the suit, J think, has 
been rightly dismissed. 

S. 0. G. Appeal dismissed. 


NOTES. 

[This was followed in (1901) 29 Cal., 209: 6 C.W.N., 09; (1901) 5 CWV.N., 801 ; (1904) 
8 C.W.N., 774. 

See also (1899) 26 Cal., 7G1 where six months’ notice was not hold In be a hard and 
fast rule. 

An inappreciable interval between the year of tenancy and the expiry of notice was hold 
insufficient(1900) 27 Cal., 570 ; (1909) 86 Cai., 927 : 18 C.W.N., 919.] 

[725] FULL BENCH. 

The 1st, 2nd, and 3rd February, and 12th March, IH07. 

PRESENT: 

Sir Francis William Maclean, Knight, Chief Justice, 

Mr. Justice O’Kinealy, Mu. Justice Macphehson, 

Mr. Justice Trevelyan and Mr. Justice Banekjke. 

Jogodishury Dobea.Defendant Nn. 1 

versus 

Kailash Chandra Lahiry and others.Plaintiffs.’ 

Partition—Estates Partition Act (Bengal Act VIII of 1876) — Parlitio 
of revenue-paying estate—Jurisdiction of Cinl Court—Code of Civil 
Procedure (Act XIVof 1882), sections 265, 306—Order appointing 
a Commission to effect partition after preliminary decree — 

Appeal—Interlocutory order—Effect of not appealing 
from order—Civil Procedure Code, section 244. 

Soetion 265 of the Code ol Civil Procedure does not apply to a suit for partition of a 
revenue-paying estate when no separate allotment of revenue is asked for. A Civil Court, 
therefore, has jurisdiction to decree partition in such a case ; and a suit for possession, after 
partition, of a share in part of an undivided estate, in which part alone the plaintiff has a 
share, is maintainable in a Civil Court if no division of revenue is . ought. 

* Pull Bench Reference in appeal from Appellate Decree No. 244 of 1895, against the 
decree of J. P. Bradbury, Esq., District Judge of Pubna and Bograh. dated the 21st of 
September 1894, modifying the decree of Babu Krishna Chunder Dass, Subordinate Judge of 
that District, dated the 30th of January 1894. 
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Debi Singh v. Sheo Lull Smgh (I. L. R., 16 Cal., 203), approved and followed ; 
llieherban Uawoot v. liehari Lai Barih (I. L. tt., 23 Cal., 679), overruled. 

Held, also (per O’KINEALY, MACPHER 80 N, TREVELYAN and BANEBJEE, JJ.) that an 
order passed in a suit for partition, subsequently to the preliminary decree appointing a 
commission to make the partition, is not an order in oxecutiou, and, therefore, is uot 
appealable under section 244 of the Civil Procedure Code, It is au iuterlocutory order 
pending the suit which has uot been finally decided; and the appellant may take objection to 
it in an appeal against the final decree. 

THIS case was referred to a Full Bench by Macphebsos and HlLL, JJ,, 
in the following terms; — 

“ This suit, which has been going on since May 1888, has been on several 
occasions before the District Court on appeal. The parties to it are some ( of 
the proprietors of a revenue-paying estate, the mousahs of which have been 
divided among the [726] different proprietors, but are still jointly charged with 
the whole revenue. The suit is for the partition of the land of the eight 
mousahs in winch the plaintiff and the defendants are jointly interested to 
the extent of the shares specified in the schedule to the plaint. The proprie¬ 
tors of the, other mousahs, not being interested in those eight numzahs, are not 
made parties to the suit. The object of the suit is not to have the parent 
estate divided into several separate estates, or to effect any division of the 
revenue, but to have the land of the eight mouzulis divided among the persons 
jointly interested in them proportionately to their respective shares. 

“All the defendants, except the first and tenth, whom we will call the 
opposing defendants, acquiesced in the partition. The second defendant, who 
is the husband of tho first, is also said to have been in the opposition, but it is 
found that he had no interest in tne property, and his name does not appear 
among the appellants in the different stages of the case. 

“The opposing defendants objected in tho first instance that the Civil 
Court had no power to make tho partition asked for, and that the plaintiff 
did not ask lor the partition of a certain jiilkur in the numzahs. On the 
8th December 1888 the Subordinate Judge ovei ruled these objoctions and made 
a decree directing the partition prayed for. The opposing defendants appealed, 
but the decree was confirmed by the District Court on the 5th June 1889. 
An Amin of the Court then made tho partition under the Court’s order. 
Among tho objections taken to his report was one that certain land had been 
included in the partition which was cot in the possession of the other share 
holders. This was overruled in November 1891, and on the 10th May 1892 
the Subordinate Judge made a decree confirming the partition. 

“ The opposing defendants appealed; and one of their objections apparently 
related to tho objection taken to tho Amin's report, although the particulars 
do not precisely tally. It was, that certain land within the survey limits of 
Pinderhati, one of the mousahs under partition, had been improperly included 
in the partition, as it had for a long time been in the exclusive possession 
of the first defendant and the other owners of the adjoining mouzah which 
was not under partition. Tho Judge, finding that [727J there was no 
evidence on which he could say whether this objection was or was not 
well founded, directed that this disputed land, after its boundaries and 
extent had been ascertained, should be separated from the rest of Pinder- 
hati, and that a section of it should be assigned go each co-owner of Pinder¬ 
hati corresponding with his interest in that mouzah. This he did to obviate 
any injury to those share-holders to whom the greater part of the land had 
been allotted, in the event of its being afterwards found to be part of Tahafc. 
lie at tho same time directed that the expense of the inquiry should be borne 
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by the first defendant Jogodishury. A revision of the partition in some other 
respects, which it is not necessary to notice, was also ordered. This was on 
the 2nd August 1893. 

“On the 30th January 1894 the Subordinate Judge, after revising tho 
partition, made a final decree. He says that, as Jogodishury had not 
deposited the costs of the inquiry directed, lie was unable to comply with 
the part of the remand order above referred to, and that ho overruled her 
objection that the land of Tahat had been included in tlio partition, as she had 
adduced no evidence in support of it. This matter, therefore, stood as it 
was before. 


“ The opposing dofendants again appealed to the District Court, with the 
result that the partition was slightly altered. They now appeal against tho 
doereo of the Appellate Court, hut there is no reference in tho Appellate Court’s 
last judgment to any of the questions raised. 

“ Those questions are three in number, hirst, that, having rog-ird to tho 
provisions of section 265, road witii section 396 of the Givi) Procedure Code, 
tho Court had no power to tnako a partition of the land of a revenue-paying 
estate, and that the partition should have been made by the Collector. Second, 
that the partition is incomplete, as the julkur, which was the subject of 
objection before the preliminary decree for partition was made, has boon left 
undivided : it is argued that if it could not have been divided, it should have 
been given in entirety to one or other of the shareholders, the others being 
compensated in some other way. Third, that the partition is had, as a parti¬ 
tion can only ho made of land which is in the actual or constructive possession 
[728] of the parties, and the disputed land of Tahat should not have been 
included. The respondents say they were quite justified in not paying the cost 
of the inquiry directed, as they objected to the whole order of the Judge with 
reference to the land claimed as part of Tahat land. 


“On the first question tliero are conflicting decisions of lids Court which 
in our opinion render a r-feronce to a Full Dench necessary. In Jjrbi Singh 
v. Sheo Loll Singh U. D. R., 16 Cal..- 203], Put liK ha u, C.J., and Dankhjkk, J., 
held that the Civil Court could partition tho land of a revenue-paying estate, 
but could not partition tiie revenue. In other words, it could not partition 
the entire estate into several revenue-paying estates, hut it could partition tho 
land of the estate, provided that there was no allotment of tho revenue, and 
that tho entire land comprised in the eslato continued liable as before for the 
entire revenue. This was the construction put upon section 26-5 of the Civil 
Procedure Code which was held to apply only to cases in which a complete 
partition of land and revenue was sought. 


“In hJeherban Itairoot v. JJehan Lai Bank (J. L. R., 23 Cal., 679), 
TREVELYAN and Beverley, J J., held that under section 265 of tho Code, the 
Civil Court could not partition the land of a revenue-paying estate, even if no 
partition of the rovenue was asked for. That we think was the undoubted 
effect of their judgment. It is clear that no division of the revenue was asked 
for in that case, and in so far as it concerned the application of section 265, 
it was treated as immaterial whethor it was or was not asked for, as in 
either case it was considered the Civil Court could not make the partition. It 
is true that the learned Judges distinguish and do not dissent from the decision 
in Debi Singh v. Sheo Lall Singh (I. L. R., 16 Cal., 203) ; but, with due 
deference, we are unable to see the distinction in the principle of the decision, 
although there may be some distinction in the facLs of the case. It is clear 
that the case of Debt Singh v. Sheo Lall Singh (I. L. R., 16 Cal., 203) was 
decided on the construction of the section as to the power of a Civil Court to 
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make a partition of the land of a revenue-paying estate, when no separate 
allotment of the land was asked for. The circumstance that part of [729] the 
land sought to be partitioned was held as a mokurari tenure is not remotely 
alluded to,, and if it had been, it would not, we think, have made the partition 
of the revenue-paying land any the more admissible if section 265 applied. 
In our opinion the two cases conflict in the construction of section 265. 

“ It was argued that, as the appellants did not appeal against the prelimi¬ 
nary decree for partition, when it was held that tlio Civil Court could make the 
partition, they cannot appeal on that ground against the final decree. A 
decree for partition and a decree for an account are, we think, on the same 
footing in the sense that both are decrees from which an appeal will lie. It 
is difficult, therefore, to reconcile the decisions in Boloram Dey v. Bam 
Chundrn Dcy (I. L. R., 23 Cal., 279) and Biswa Nath Chaki v. Bani Kanta 
Dutta (I. L. R., 23 Cal., 406). 

“ Tho present objection goes, however, to the jurisdiction of the Court to 
make, and therefore to confirm, a partition. The preliminary decree, more¬ 
over, merely directed a partition, and not that it should be made. 

“ The question which we refer i& whether, having regard to the provisions 
of section 265 of tho Civil Procedure Code, the Civil Court can make a parti¬ 
tion of land of a revenue-paying estate when no separate allotment of the 
Government revenue is asked for.” 

Dr. Rash Behan (those (with him Palm Baiknnta Nath Dass and Babu 
Kishon hall Sircar) for the Appellant. 

Mr. Wood raffr. (with him Babu Srinath Das, Babu Saroda Churn Mitter, 
and Babu Mohini Motion Chuckerbntty) for tho Respondents. 

Mr. Woodrojfn raised a preliminary objection that tlio case had not been 
properly referred ; but the Court informed him that that difficulty had been 
foreseen, and that the learned .Judges had made an order referring the appeal. 
He also submitted that tho question referred did not arise ; and that the Court 
that heard the appeal ought to have held that the appeal was barred by limita¬ 
tion. Their Lordships, however, called on the appellant’s pleaders to open 
the case. 

[730] Dr. Bash Uehari (these--The Civil Court had no power to issue tho 
commission for partition ; because, whether the action was for complete par¬ 
tition of tho estate or not within section 265 of the Code, it certainly was an 
action for the partition of immoveable property paying revenue to the Govern¬ 
ment. The fact that this suit was for partition of an undivided share of the 
estate is immaterial. For the purposes of section 265 of the Code, the word 
“ estate ” is no* to he limited to the sense in which it is used in the Partition 
Act, hut is to ob Lons trued in its ordinary signification: Secretary of Stale for 
India v. Nundun Bali (I. L. R., 10 Cal., 435). 

But even if the case does not come under soction 265 of the Code, the 
jurisdiction of the Civil Court is limited by section 396 : and if it does not fall 
within section 396, the issue of a commission would have been an incompetent 
proceeding. 

The current of authorities, with the exception of Debt Singh v. Shco Lall 
Singh (I. L. R., lfiCnl., 203), has been in favou* - of the proposition that no 
partition can he effected through the Civil Court: Badri Roy v. Bhugwat Narain 
Dohey (1. L. R. ( 8 Cal., 619). [O’Kinealy, J.—That was a decision under 
Act X oi 187”, in which the words were quite different. They were the same as 
in Act V m of 1859, but were changed in Act XIV of .1882.] In that action 
the parties sued only for partition of the land ; they did not ask for allotment 
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of the revenue. And the power of the Court is not enlarged by the Civil 
Procedure Code because it is still limited by section LI of the Partition Act 
which restricts the right of a person to claim partition of a revenue-paying 
estate. A suit for partition of portion only of a revenue-paying estate is not 
maintainable ; llamjoy Ghoaa v. Bam Run inn ChuckerlnUly (8 C. L. R., 367). 
The Civil Court can only declare the rights of the parties ; the law loaves it to 
the Collector to give due effect to any ortlor passed by a docreo of the Civil 
Court; Zahrun v. Gowri Sunkar (T. L. 11., 15 Cal., 198). That decision is no 
authority for the proposition laid down in Debt Sing It v. Shea Lull Singh 
(I. L. R., 16 Cal., 203) that the Collector makes a docreo for partition only 
where the parties seek both a partition of tho lands and a division of the 
revenue; on the contrary, it is an authority in my favour. 

[7313 The Bombay High Court has consistently refused to recognise any 
power in the Civil Court to partition revenue-paving lauds: DatUdraya Vithal 
v. Mahadaji Par ashram (T. L. R., 16 Bom., 628), Shrimvas flanmunt v. Guru- 
nath Shrinivas (I. L. R., 15 Bom., 527), Dab Gopit Saoantv. Vasudev Vithal 
Savant (I. L. R., 12 Bom., 371), and the Madras High Court acts upon tho same 
principle: Ramanuja Ayyangar v. Virappa Trvau (I. L. R., 6 Mad., 90) and 
Mytturayyangar v. Kudalalagayyangar {T. L, R., 6 Mad., 97). [Meherban Rawoot 
v. Iiehari Lai Garik {1, L. R., 23 Cal., 679), was also relied on.] 

Mr.- Woodroffe for the Respondents.—All the cases cited on behalf of the 
appellant, so far as they bear on the question, arc cases decided under 
Act V1IJ of 1859. Under that Act no order was appealable, but was 
open to question in the final appeal; whereas, under the present law, 
most orders are appealable, and cannot he questioned separately in the 
appeal against; the tinal decree. Tho decision in the present case is a 
decree within section 2 of the Civil Procedure Code; it is an adjudication 
on the question of the right to a partition. If it is severable, then it 
was an order carrying out a decree, and therefore it was appealable under 
section 244 and therefore c innot he questioned under section 591 in final appeal. 
The case of Gy an Chundc.r Sen \\. Darya Churn Sen (1. L. R., 7 Cal., 318) 
allows that an order such as this is an order under section 396, and is therefore 
not appealable. Where an Appeal Court directs a commission to issue to an 
Amin to make a partition and allot the shares to the parties to the suit, such 
order amounts to a docroo : Repin Behan Mod tick v. Lai Mohun. Chattopadhya 
(I. L. R., 12 Cal., 209), fihola Noth Dass v. Sonamoni Da fa (1. L. R, 12 Cal., 
273), though the case immediately following in the same volume differs, Bhoobun 
Moyi Dabca v. Shurut Sundery Dnbea (l. L. R., 12 Cal., 275); and in the case 
of Dulhm Golab Koer v. Kadha Dulan Koer (1. L. R., 19 Cal., 463), the Full 
Bench decide that an order declaring the rights of the parties and directing 
partition is adeoree within section 2 of the Code, and is therefore appealable 
as a decree. 

Next, the words “estate paying revenue to the Government,’’ [732] must 
be taken in their meaning as shown by the statutory use of the expression. 
They mean what is defined or expressed in the Partition Act. The Civil Courts 
have the power to partition “ estates ” ; but the Collectors never had the power 
to do anything but effect a complete partition, that is, to allot tho shares on 
the lands, and to apportion the revenue as well. 

Section 265 of the Civil Procedure Code does not apply to a part of an 
estate. It is admitted that the property sought to be partitioned here is part 
of an estate, and that no apportionment of the revenue is asked for. Under 
these circumstances the Civil Court can clearly entertain the suit; Shama Soon - 
duree Debia v. Purcsh Narain Roy (20 W. R., 182), Chunder Nath Nundi v, Hur 
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Narain Deb (I. L. R., 7 Cal., 153 ); and see the eases collected in Broughton’s 
Commentary on the Civil Procedure Code, in the notes to section 11. 

Dr. Rash Behari. Gho.sc in reply. 

C. A. V. 

The following judgments were delivered by the Full Bench :— 

Maclean, C. J. —The question for our decision is: “ Whether, having regard 
to tho provisions of section 265 of the Civil Proccduro Code, the Civil Court can 
make a partition of land of a revenue-paying estate when no separate allotment 
of the Government levenne is asked for." 

A preliminary objection has been raised that no appeal lies in this case. 
It hecomes necossary, therefore, to ascertain what tho proceedings in the suit 
have been. The appealing defendant, raised tho objection in his written state¬ 
ment that the suit ought to have boon brought in the Colleetorate and notin 
the Civil Court. This point was decided against him both by tho Subordinate 
Judge and by the District Judge. On the 8th December 1888 the Subordinate 
.ludge made an interlocutory decree for partition, which was affirmed by the 
District Judge on the Oth June 1880. This decree, in my opinion, was a 
decree within tho meaning of section 2 of tho Code of Civil Procedure, and 
was appealable. 

This decree apparently did not indicate by whom the partition was to be 
effected, whether by the Collector or by an Amin. 

[733] It was assumed on the hearing of the appeal that the Civil Court 
Amin was appointed hv an order of the Munsif, dated the 30th November 
1889, and the argument on both sides proceeded on that footing. I, however, 
have sent for the file of the proceedings, and find as a fact that the Amin was 
not appointed by that order, and that it is not very clear upon the proceedings 
whon or by whom ho was appointed. The partition, however, was effected 
by the Amin, and he made his final report on the 15th February 1892. The 
defendant never objected until this appeal to such appointment. On the 
contrary, lie treated the appointment as good, ami from time to time chal¬ 
lenged the conclusions anil findings of the Amin. There has been much 
litigation over the Amin’s report, but on the 30th January 1894 the 
Subordinate Judge made a final decree, which was substantially affirmed 
by tho District Judge on the 22nd September 1894. For five or 
six years, therefore, tho partition proceedings have boon going on by the 
Amin, much time has been expended and much expense incurred. It is 
now urged for tho first time on this appeal, which was filed on the 
2nd February 1895, that all those proceedings are irregular, and that the 
Collector and not a Civil Court Amin ought to have made the partition. 
Inasmuch as it is ».ot clear, when or by whom tho Amin was appointed, or by 
whose order, I am not disposed to say finally whether any such order is or is 
not appealable ; nor i3 it of any moment that I should do so, having regard to the 
view T take of the merits of the case ; nor is it necessary to decide whether 
or not it is too late now for the defendant to raise the point. 1 may point 
out, however, that there is nothing to show that he ever objected to the 
appointment of the Amin; on the contrary, he appears to have completely 
acquiesced in the proceedings, and if it were necessary to decide the point, it 
might bo difficult to distinguish the present from r.he case of Gyan Chunder 
Sen\. Durga Chum Sm (T. L. R., 7 Cal., 318), a case which appears to me to 
be hasou upon a sound equitable principle and to be consonant with common 
sense. I need scarcely point out the grave inconvenience and probable 
injustice which would result from any other conclusion. It would mean that 
partition proceedings under an interlocutory decree might go on without any 
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objection for years [739] by an Amin, and then when concluded, after much 
time and money has been expended, the whole of the proceedings might be set 
aside as irregular, on the ground that the partition ought to have been made 
by the Collector and not by an Amin, although the appointment of the latter 
had never been objected to. I think a Court of Justice should struggle agaiust 
so impotent a conclusion. To obviate in future the possibility of so unfortunate 
a result, I think the fudges making interlocutory decrees in partition suits 
should indicate clearly upon the face of them whether the partition is to be 
made by the Collector or by a Civil Court Amin. From the caso I have already 
cited this apparently is what they should do. But as I have said before, in 
my view of the construction of section 265 of the Civil Procedure Code, the 
above considerations, quoad the present case, become quite academical. 

Upon the merits of the appeal, in my opinion, the present suit is not “for 
the partition or for the separate possession of a sluye of an undivided estate 
paying revenue to Government ” within the meaning of section 265 of 
the Code; in other words, it is nob for wlmt is called a “ perfect ” partition. 
The suit is one for the partition, not of the parent, or whole estato, but of a 
part only of the estate, and it does not seek to affect or question any division 
or payment of the vovenue. In my opinion, the words of the section do not 
apply, and were not intended to apply, to such a case as the present, and I 
approve of and follow the decision in the caso of Dcbi Singh v. Shco Lai Singh 
(I. L. R., 16 Cal., 203). L do not think that section intended to make it com¬ 
pulsory that the Collector should make the partition, save incases where as the 
result of partition the revenue would or might ho affected. 

The partition in the present case cannot affect the question of revenue. 

I answer the question submitted by the reference in the affirmative. The 
appeal must be dismissed with costs. 

Trevelyan, J. —The two questions which we have to decide in this case 
are: First, whether an appeal lies; and, second, whether the provisions ol 
section 265 of the Civil Procedure Code apply. I am satisfied that an appeal 
lies in this caso. The [735] matter of complaint is the appointment of a Civil 
Court Amin to partition the property. This appointment was not made in the 
decree which ordered partition, hut was made by a subsequent order. That 
order was, in my opinion, an interlocutory order pending the suit which had 
not been finally decided. It was not an order in execution, and therefore not 
appealable as being an order under section 214. 1 am unable to see how 

there can be any execution except of a final order or decree which is capable 
of being enforced against the person or property of a party hound by it. The 
subsequent proceedings, after an interlocutory decree, are the natural conse¬ 
quence of that decree, hub are not, as far as J can see, within the ordinary 
acceptation of the term, in execution of it. I think thoro is a clear distinction 
between acts done in pursuance or in consequence of a decree or order, and 
acts done in execution of it. 

With regard to the second question I am of opinion that section 265 has 
no application to the present case. That section applies only to a case where 
the decree comprehends the partition of the whole of an estate paying revenue 
to Government. A decree for possession of a share of a portion of an undivided 
estate is not a decree for “ possession of a share of an undivided estate” in 
any sense ; and, having special regard to the ordinary meaning of an “ estate 
paying revenue to Government ” as including only an estate with a separate 
towji number in the Collector's register, I think that there is the more reason 
for supposing that the section only applies to a decree for possession of a 
whole estate. It has been argued that the section only applies in a ease where 
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tile plaintiff asks, and the decree provides, for the partition of the revenue. It 
is in my opinion unnecessary to decide that point upon this reference, as this 
suit only refers to a share of an estate, but were it necessary to decide it, I 
would say that there is nothing in the section whioh so limits its operation. 
A suitor cannot ask a Civil Court to divide the revenue, and the Civil Court 
has no power in any way to order or deal with the division of revonue. (See 
section 29 of Bengal Act VIII of 1876.) 

I cannot suppose that the section should have been intended to apply 
only to a case where a suitor has asked a Civil Court to give him what the 
Court cannot give him, /.<?., a division of the [736] revenue and where the 
Court has complied with that request. It is for the Collector, when an order 
has been made under section 265, to partition the revenue, not in pursuance 
of the Civil Court’s decree, but in pursuance of the powers given to him by the 
revenue law. 

O’Kinealy, J.—1 concur in the judgment delivered by Mr. Justice 
Trevelyan. 


Macpherson, J.—I am disposed to think that in this case the appellant 
can, on the appeal against the final decree, raise the question that the partition 
should have been made by the Collector and not by the Civil Court. He can 
do so without questioning the legality or propriety of the pi-eliminary decree 
for partition, as that decree did not direct how the partition was to be made. 

Assuming that an appeal lies, the objection that the partition should have 
been made by the Collector in my opinion fails. 


The decree referred to in section 265 of the Civil Procedure Code is, I 
think, a decree either for the partition of an undivided revenue-paying 
estate into several separate revenue-paying estates, or for separate possession of a 
share of an undivided revenue-paying estate to be held as a separate estate—a 
decree, that is to say, which directs a distribution of the revenue as well as a 
division of the land wholly or in part. If the words “ the separate possession 
of a share ” stood alone, there might be some doubt as to their meaning, but 
taken with the context they clearly, i think, bear the moaning whioh 1 have 
put upon them. 

When no distribution of the revenue is asked for, I am unable to see any 
distinction between the case in which the plaintiff, being a fractional co-sharer 
of the whole estate, wants a partition of the land of the whole estate, and a case 
in which, his interest being limited to some particular portion of the estate, be 
wants a partition of the land of that portion only. If the section prohibits the 
Civil Court from makiug the partition in the one case, it does so, I consider, 
equally in the other. So long as the revenue remains undistributed there is no 
partition of the estate, and a person owns a share of an undivided revenue- 
paying estate, whether his share consists of a fractional part of the whole 
[737] estate or of a fractional part of the land in some specific part of the 
estate. If the Civil Court is piohibited from making a partition of the land of . 
the entire estate, although the estate itself is not partitioned, the prohibition 
must be referable to the words “the separate possession of a share of an undivided 
estate;” but these words would apply as much to a division of the land 
of a specific part of the estate as to the land of the whole estate. 

I am unable, therefore, to see the force of trie distinction drawn in the 
case of Mahrrban Rawoot v. Behari hall Barik (1. L. R., 23 Cal., 679), between 
that case and the case of Debt Singh v. SheoLall Singh (I. L. R., 16 Col., 203). 
The two cases seem to me to conflict on principle, and the latter case was, I 
think, rightly decided. 
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Unless it is contained in seotion 265, there is no law in force in the Lower 
Provinces of Bengal which prevents the Civil Court from making a partition in 
whole or in part of the land of an undivided revenue-paying estate so long as 
there is no distribution of the revenue, and the land of the entire estate 
remains liable as before for the revenue payable on account of the entire estate. 
Seotion 265, in my opinion, contains no such prohibition. 

Banerjee, Ji —The suit, out of which this reference has arisen, was brought 
by the plaintiff-respondent for the partition of certain mouzahs held jointly by 
him and the defendants and forming a portion of an estate paying revenue to 
Government, the plaint distinctly stating that all that is asked for is a division 
of the land without any division of the revenue. The defendants urged that the 
suit was not cognizable by the Civil Court, and raised various other objections; 
but the first Court found for the plaintiff upon all the issues raised, and made 
what it called an interlocutory decree in his favour on the 8th of December 
1888, directing that the property in suit he partitioned between the plaintiff and 
the defendants, according to the shares mentioned in the plaint. Tho decree 
contains no direction as to whether the partition is to be made by the Collector 
or the Civil Court Amin; hut there was an order passed on the same day 
directing that the partition should bo made by an Amin. Some of the 
[ 738 ] defendants preferred an appeal against that decree; but the appeal was 
dismissed by the District Judge on the 6th of June 1889. 

• • A Commissioner was then appointed to make the partition. The Com¬ 
missioner made certain allotments of the land. And a decree was made by the 
first Court on the basis thereof on the 10th of May 1892. This decree was set 
aside on appeal, and the case remanded to the first Court; and the decree made 
by that Court after the remand was affirmed with some modification by the 
decree of the District Judge, dated the 21st of September 1894. 

Against this decree the defendant No. 1 has preferred the second appeal 
now before us, and the only ground urged on her behalf is that the landin suit, 
being part of an estate paying revenue to Government, the decree for partition 
could be carried into effect only by the Collector as provided by section 265 of 
the Code' of Civil Procedure, and the partition effected by the Commissioner 
appointed by the Civil Court must he set aside as illegal. 

A preliminary objection is raised ou behalf of the plaintiff-respondent that 
it is not open to the appellant to urge the above ground, firstly, because she 
did not prefer any appeal against the order oi the lu st Court directing a Com¬ 
missioner to make the partition, though that order was appealable ; and, 
secondly, because, evon if the order was not appealable, she acquiesced in that 
order, and without taking any exception to it allowed the partition to bo made 
by an Amin. 

1 am of opinion that the first branch of the preliminary objection must 
fail. The order of the first Court directing a Commissioner to make tho parti¬ 
tion was not an appealable order, no appeal being given against any such order 
by sectiofi 588 of the Code of Civil Procedure ; and if it was not an appealable 
order, the mere fact of the defendant No. 1 not having appealed against it 
cannot stand in the way of her urging the ground now raised. 

It was argued by the learned Counsel for the respondents that the order in 
question heing one relating to the execution of a decree for partition, was an 
order under section 244, and was therefore a decree as defined in section 2; and 
that consequently it was appealable. 

[ 789 ] To this argument there are two answers. In the first place, in the 
view I take of.section 265 of the Code, as will be presently stated, I think that 
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the decree for partition made on the 8th of December 1888, though it deter¬ 
mined certain rights of the parties and was appealable as a decree Lsee JJiilhtn 
Oolab Koer v liadha Dulari Koer (I. L. R., 19 Cal,, 463)J was not a decree 
made under that section, nor the final decree in the suit, but was, as the Court 
that made it properly describes it, an interlocutory decree, and that the order 
made in the proceedings subsequently taken to effect the partition before the 
final decree was passed should be treated as an order made in further proceed¬ 
ings in the suit, and not as an order made in execution of decree within the 
meaning of section 244. [See Dwarka Nath Misser v. Bartnda hath Misser 
(I. L. R., 22 Cal., 425).J Jn the second place, even if the order directing the 
partition to be made by a Civil Court Amin or Commissioner can be properly 
viewed as an order made in Iho execution of a decree, still it cannot, in my opinion, 
be regarded as an order coming within the scope of section 244, and therefore 
within the meaning of tho term ‘‘decree.” It is not every order made in execution 
of a decree that comes within section 244. If that were so, every interlocutory 
order in an execution proceeding, such as an order granting or refusing process 
for the examination of witnesses, would he appealable ; and far greater latitude 
would be given of appealing against orders in such proceedings than is allowed 
as against orders made in suits before decree -a thing which could hardly have 
been intended. [See £>) ca Nalh Hoy v. Had ha hath Moukerjee (I.L.R., 9 Cal., 
773) and Behai i Lai Pundit v. Kader Nath Mill Lick (I. L. R., 18 Cal., 469).J 
An order in execution proceedings can come under section 244 only when it 
determines sumo question relating to the rights and liabilities of parties with 
reference to the relief granted by the decree ; not when, as in this case, it 
determines uietely an incidental question as to whether the proceedings are to 
be conducted in a certain way. I may add that the language of section 244 
which enacts that certain “ questions shall be determined by an order of the 
Court executing the decree and not by separate suit," clearly indicates that the 
questions contemplated by the section must be of a nature such that it is 
possible [740] to suppose that but for the section they could have formed the 
subject of determination by a separate suit. But a question of an incidental 
character can nover come under that description, and an order determining 
such a question cannot, therefore, be a decree as delined in section 2. . 

The order under consideration not being in my opinion appealable, it 
becomes unnecessary to deteimine the further question raisod as to the ellect 
of a party nob appealing within time against a decree or an order which is 
appealable—a question regarding wdiich there is some conflict of authority. 
See the cases of Bahrain Ley v. Mam Chandra Dey (1. L. R., 23 Gal., 279) and 
Btswa Nath Chaki v. Bant Kanto Dulta (I.L.R., 23 Cal., 406), which relate to 
the effect of not appealing from an order which is a decree within the meaning 
of section 2 of tne Code, and the cases of Cheda Lai v. Badulla (1. B. R., 
11 All., 35), Bavitn v. liamji (I., B. R., 14 Bom., 232) and Kanta Pershad 
Hasari v. Jay at Chanclra Dulta (1. L. R., 23 Cal., 330) which relate to the 
effect of not appealing from appealable orders. 

It remains now to consider the question raised in the second branch of the 
preliminary objection (which, strictly speaking, is not in the nature of a pre¬ 
liminary objection! namely, whether the defendant No. 1, by having acquiesced 
in the order directing the partition to be made by an *toin, and having allowed 
the partition to be so made without protest, has precluded herself from urging 
the po;XJt now pressed before us. If the point raised for the appellant that 
the partition ought to have been made by the Collector and not by an Amin 
is one of procedure only and not of jurisdiction, then the appellant, having 
acquiesced in the procedure adopted by the Court of First Instance, cannot 
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now take exception to it. The case of Oyan Ghunder Sen v. Durga 
Ghum Sen (I. L. R., 7 Cal., 318) is clear authority on the point. The 
appellant’s contention would also be met by section 578 of the Code of Civil 
Procedure. But it is argued for the appellant that if the case comes under 
section 265, the question raised on her behalf would be one of jurisdiction and 
not of procedure merely. As this last-mentioned point is not altogether free 
from doubt, and as, in the [741] view I take of section 265, the appeal fails on 
the merits, I do not think it necessary to consider whether the objection 
raised on behalf of the appellant is one of jurisdiction or of procedure only. 

Turning now to the question raised on behalf of the appellant, namely, 
whether, having regard to the provisions of section 265 of the Civil Procedure 
Code, the Civil Court can make a partition of land of a revenue-paying estate 
when no separate allotment of the Government revenue is asked for, I am of 
opinion that the question should be answered in the affirmative. 

Section 265 runs as follows: “ If the decree he for the partition, or for 
the separate possession of a share, of an undivided estate paying revenue to 
Government, the partition of the estate or the separation of the share shall he 
made by the Collector according to the law, if ain, for the time homg in force 
for the partition or the separate possession ol shares of such estates.” 

In construing this section, bearing in mind the observations of their 
Lordships of the Privy Council in Norendra Nath Sircar v. Kama! liasuu Dasi 
(I. L. R., 23 Cal., 563 : L. R., 23 1. A., iHj, we must in the first instance 
examine tho language of the enactment. The section evidently contemplates 
two classes of cases, namely, one for the partition ol an undivided estato pay¬ 
ing revenue to Government, and the other for the separate possession of a 
share of such an estate ; and tho question is, what is meant by “ the partition 
of an undivided estate paying revenue to Government " and what by “ the 
separate possession of a share ” of such an estate ? As J understand these 
expressions, which are not explained in the Code, the former means tho divi¬ 
sion of an undivided estate pajing revenue to Government into a number of 
smaller estates corresponding to the shales or interests ol the several joint 
proprietors, each being liable onlj lor a petition of tho revenue assessed on the 
original or parent estate ; and the latter, the separate possession of his share 
by a co-proprietor of the undivided estate, the separate share forming a distinct 
estate liable only for its legitimate portion of the revenue, the remainder of 
the parent estate continuing joint and being burdened with tho remainder 
[742] of the revenue. I may add that the words “ sepaiato possession of a 
share,” which occur also in section 225 of Act VIII of 1859, the former law 
on the subject, appear to have been taken from section 4, clause 2, of Regula¬ 
tion XIX of 1814, the law relating to partition of estates in force when the 
Code of 1859 was passed. The woids “ partition ” and “ separate possession 
of a share,” in the absence of any conflicting context, must imply complete 
partition and complete separation, and the presence of tho phrase “ paying 
revenue to Government ” in tho context as qualifying the term “ undivided 
estate ” evidently suggests that the partition or separation must involve, not 
only a division or separation of the land of the estate, but also a division or 
separation of the revenue payable to Government in respect thereof. But where, 
as in this case, the suit is for the partition, not of an undivided estate paying 
revenue to Government, but of the lands of a portion of such an estate, the 
revenue payable to Government still remaining undivided, the case does not in 
my opinion come within the scope of section 265, and the partition should be 
made, not by the Collector, bui by the Civil Court. 
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*3?bia is the conclusion I deduce from the grammatical construction of the 
^ section ; and an examination of the law in force for the partition or the sepa¬ 
rate possession of shares of an estate paying revenue to Government, which is 
, .referred to in the section itself, will confirm that conclusion, and show the 
reason why a decree for complete partition or separation of a share of such 
an estate, that is, one for the division of the land and the revenue, is required 
to be made by the Collector, while a partition or separation of the land alone 
without any division of the revenue is left to be effected by the Civil Court, 
That law, so far as the district from which this case comes is concerned, is to 
be found in Bengal Act VIII of 1876. Section 5 of the Act provides that all 
partition of estates which shall be ordered to be made after the commence¬ 
ment of this Act shall be made under the provisions of this Act, and no such 
partition made otherwise than under this Act shall relieve any lands from 
liability to Government for the total demand of the land revenue assessed 
upon the estate of which they form a part.” Section 6 lays down the principle 
on which the revenue assessed on the parent estate is to bo distributed over the 
[743] separate estates. Section ‘29 says : “ Subject to the provisions of section 
11 a Civil Court may at any time direct the Collector to assign to any person 
lands representing a specified interest in any estate or in any specified village 
or tract of land in an estate, to bo held by sudi person as a separate estate, or 
to divide off from any estate any specified village or lands and to assign them 
to any person to bo held as a separate estate, provided that an application for 
such partition and separation shall be presented by such person as required hy 
sections 17, 18 and 19 ; but no Civil Court shall in any case sepecify the 
amount of revenue for which any separate estate, which it may direct to be 
formed under the provisions of this section, shall lie liable.” And section 30 
enacts that ‘‘ the Collector shall assess the land revenue on every such separate 
estate in accordance with the provisions of this Act, and no Civil Court shall 
direct the Collector to carry out a partition otherwise than in accordance with 
the provisions of this Act.” 


The first of the abovementionod sections (section f>) shows that a partition, 
in order that it may result, not only in the division of the land, but also 
in the division of liability for Government revenue, must be made according 
to the provisions of the Act, and that a partition not so made will leave 
the liability to Government for the total revenue untouched ; and the last two 
sections (29 and 30) show that, though it is competent to the Civil Court 
(subject to the provisions of section 11) to direct the Collector to assign to any 
person, either lands representing any specified interest or any specific lands, to 
be held by him as a separate estate no one except, the Collecter can determine 
the amount of revenue to he assessed upon such separated estate and divide 
the joint liability for revenue. 

The object of this provision is evidently to ensure the safety of the 
Government revenue by leaving it to a responsible revenue officer alone to 
distribute the revenue in cases of partition, so that there may be no risk of 
the separated estates being through error or collusion burdened with 
disproportionate liabilities. 

Where, as in the case before us, the parties do \ot require a division of 
the revenue, or where, as in cases coming under sections 11, 13 and 14 of 
Bengal Act VIJ1 of 1876, they cannot, unless they comply with certain condi¬ 
tions, ask for a division [744] of the revenue, and all that they ask for is a 
division of the landB, the liability for revenue continuing joint, there is no 
reason why the Collector should be asked to effect the partition. . In fact, the 
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CivH Court cannot direct the Collector to make any partition in the last- 
mentioned class of cases, it being prohibited to do so by the latter part of 
section 80 quoted above. 

It has been said that section 265 of the Code of Civil Procedure applies 
to all cases where partition or separate possession of an entire estate is asked 
for, irrespective of the consideration whether division of the revenue is asked 
for or not, because no division of tho revenue can ho asked foi in such a suit 
in the Civil Court, tho Civil Court having no jurisdiction to make any such 
division. I am unable to accept this reasoning as collect It is tiue that 
flection 29 of Bengal Act VIII of 1876 shows that the Civil Couit lias no power 
to specify the amount ol revenue for which anv bopaiate estate shall he liable, 
but that same section shows that tlie Civil Couit niav dnoct the Collector to 
assign lands to any person to be held by him ns a srpaiate 'state, that is, 
having regard to the definition of the teims “ estate' and “ separate estate ” 
in section 4, clauses viii and xvi, as a distinct quantitv of land liable foi a 
separate amount of revenue. Ho that, though the Civil Couit cannot divide 
the revenue , it mav declare that the ievenue should be divided. 

Section 396 of the Codo of Civil Proceduie was referred to as lending sup¬ 
port to the appellant’s contention, It was aigued that, besides section 265, 
this is tho only other provision in the Code tor the partition ot immoveable 
proporty ; and as the property in suit cannot he said fo he ptoperty not paying 
revenue to Government, this section cannot apply to it, and if section 265 
is also inapplicable, there is no piovision in tho Code with refeience to the 
present case. 

The language of section 396, no doubt, does cioate a little difficulty. Jt 
is very likely that this soction was intended to cover all cases other than 
those provided for by section 265, but tho Legislature lias not said so clearly , 
and in section 396 it lias departed from the pluasoology adopted in 
section 265 to an extent winch would make it difficult to sa\ that it had any 
such intention. 

[745] If section 396 was inapplicable to this case, still the Court could 
issue a commission for local investigation and preparation ol a map of the 
lands in suit under section 392 with a view to make a decree for partition. 

It remains now 7 to consider tho cases cited in the argument on this point. 
8ome of these, such as the ca-.es of Shama Soondioee J)tbm v. Puiesh Naunn 
Boy (20 W. R., 182), Chundcr Nath Nnudi v liar Naunn lhb (I. L R , 7 Cal., 
153), Bamjoi/ Ghosc v. It aw Itun/un Chuckei butty (H C. L 11,367) and Badii 
Boy v. Bhugicat Naunn Dobey (I. L. R , 8 Cal, 649) are not decisions in point, 
but only contain dicta of tho learned Judges which might lie consti ucd m favour 
of the appellant. In two of the cases, Damoodm Missei v. Senabuth/ J\L*nini 
(I. L. R., 8 Cal., 537) and The Senelaiy of State \. Nuiidim Lull (I L. R., 10 
Cal., 435), it appears that division of revenue was either asked for or involved 
in the plaintiff’s prayer, so that nothing that was said bj the learned Judges 
there can be in conflict with the view 1 take. As against the dicta relied upon 
for the appellant thore are tho dicta of the learned Judgeb in the case of Zahi un 
v. Gown Sunkar (I.L.R., 15 Cal., 198), which favour tho opposite view. 
The two cases which are really in point and are in conflict with one 
another are those of Debt Singh v. Sheo Lall Singh (I.L.R., 16 Cal., 203) 
and Meherban Bawoot v. Behan Lai Bank (l.L.R , 23 Cal., 679). For the 
reasons stated above I consider the decision in the former case correct, and I 
Would respectfully dissent from that in the latter. 
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In the iesulfc 1 would answer the question stated in this reference in the 
affirmative, and dismiss this appeal with costs. 

H. W. 
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held a mortgage bond from the same defendants, which was found by the 
Court to have covered the dar-mokurari interest in addition to other properties. 
The plaintiff urged that the purchase by defendant No. 9 was subject to plaintiffs 
mortgage lien, and in case the Court held otherwise, that the plaintiff was 
entitled to a declaration in respect of the surplus sale proceeds. 

The Subordinate Judge held that the purchase was not free from incum¬ 
brances, as it was not a purchase at a sale under the [747] Bengal Tenancy 
Act, the sale having been, not only for the arrears due on account of this dar- 
mokurari, but on account of another mouza also. He then went on as follows :— 

"Again, the sale did not take place in conformity with the provisions of 
the Bengal Tenancy Act. No notification seems to have been fixed up in the 
mal kufcchery and police thana. It is also worthy of note that defendant No. 9 
did not follow the provisions of section 167 of the above Act. He ought to 
have applied to the Collector of the District to annul the sale.” 

The defendant No. 9 appealed to the High Court. 

Mr. W. C. Bonnerjee and Babu Karuui Siiidhu Makerjee for the Appellant. 

Mr. J. T. Woodroffe, Babu IJmakah Muherjee, Babu Amarendra Nath 
Chatterjee, and Moulvie Mahomed 11 ah i hull a, for the Respondents. 

Mr. Bonnerjee. —The plaintiff’ cannot now enforce his lien against the 
tenure: his remedy is to proceed against the surplus sale proceeds. The 
attachment and sale proclamation were under the Bengal Tenancy Act, and the 
sale was free from incumbrances. The sale proceeds represent the property, 
and the mortgagee can now look only to those proceeds. The conduct of the 
plaintiff subsequent to sale, in not having recourse to the provisions of section 
167, does not affect the nature or validity of the sale. The sale proceeds 
represent the property free from the mortgage. The lower Court was in error in 
holding that the plaintiff could not proceed against those proceeds Section 73 
of the Transfer of Property Act provides for a case like this. The mortgagee’s 
right has now in reality been transferred to the residue of the sale proceeds 
after paying the amount for which the property was sold. 

Counsel for respondents was not called upon. 

The judgment of the High Court (Trevelyan and Beverley, JJ.) was 
as follows 

As these two appeals arise from the same judgment it will he convenient 
for us to deal with them in one judgment, although the questions which have 
to be determined in them are different. The suit was somewhat a complicated 
one, hut as the argument [748] before us has boon confined to matters in which 
the appellants in these appeals are concerned, the facts necessary to be men¬ 
tioned are not many. The suit was brought to enforce a mortgage of certain 
properties, and all the persons interested in those properties were made parties. 

The appeal No. 195, which was argued first, was preferred by the 9th 
defendant, Beni Prasad. Shortly the position of Beni Pros ad was that ho had 
purchased & dar-mokurari tenure in mehal Bhadakhm at a sale held for arrears 
of rent of that tenure. That tenure had belonged to the mortgagor, and in the 
fourth of the mortgages sued upon there were included the mortgagor’s milkuit 
and mokurari rights in 3 annas 8 dhurs of this mehal. This mortgage was 
executed on the 17th February 1886, and the sale at which the appellant 
bought was on the 8th August 1891. 

The first contention that was raised on tho appellants’ behalf was that 
the dar-mokurari interest of the mortgagors did not pass under the mortgage 
to the plaintiff. We think it clear that the description of the moku'-ari in 
that mortgage was intended to include any dar-mokurari right, and 
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ihe learned Subordinate Judge lias shown in bis judgment how the dar-moku- 
. ran interests were treated as if they had been actually mokurari interests. The 
da?-mokurari, although it is a sub-lease, is a lease, and we think it clear that 
the mortgagors intended in their mortgage to the plaintiff to dispose of all tboir 
interest in the property. 

The next question was contended with greater force. First of all we 
would point out that, assuming that this tenure was sold in accordance with 
section 161 and the following sections of the Bengal Tenancy Act a matter 
which wo need not determine now it ie> admitted that no notice was given 
under section 1(57 ol that. Act. The propelt> purported to bo sold in accord¬ 
ant with t ho Bengal Tenancy Art, and the sale proclamation provides that 
“ the sale will he by public auction, and the right of holding the said kastfi 
(which evidently means the tenure) will bo sold with the power of cancelling 
all t ho incumbrances." It is clear that that provision did not ipw facto, cancel 
the incumbrances. It is not contended before us that it did. It would, there¬ 
fore, follow that undei section 167 notice must he given according to the 
procoduie laid down in that section. 

[749] Mi. Ilonnniee on behalf ol the appellant contended that under 
section 73 of tho Transfer ot Propel fcy Act the rights of the mortgagor in that 
pmpoitv weio b\ virtue of tlm sale transferred to the residue of tho sale proceeds 
alter paving the amount loi which the propert\ was sold. We are unable 
to give the force contended foi to that section. The object of section 73, in our 
opinion, is to relieve the mortgagee ot the effects of the injury which he would 
sutler hv the property which was a security for Ins money being bold, and to 
give him a right over the residue id tho sale pioceeds. It is not intended in 
nn> wav to enhigo the interests of poisons pmchasing at a sale tor arrears of 
revenue oi rent. If that hail been tho intention any subsequent provision of law 
providing that a sale for amvus of revenue orient could get rid of an incumbrance 
would he unnocessarv. It is, in our opinion, intended to refer to ca-.es whoio the 
law has otherwise provided that the etlect of a sale for airears oi revenue 
or rout sin uld nulldv a moitgage. Them is authoutv foi tlnsviovv, namely, the 
decision of NOURIS \NI) Bi:VhHr,EV, ,1,1., in I’tnn thane/ I } a/ v. Panama Dasi 
(I L. It, In Cal., o4G), which has been refeired to by the Buboidinate Judge in 
his judgment. Tins mortgage was attached to the propeity and was not by 
iniv process of law destroyed. Tt tlioietore follows that the plaintiff's riglitB 
in regam to it have not been touched bv the sale of the tenure which was not 
followed up hv -uiv avoidance of tho incumbrances in the way ptovided by law. 

We are also asked to hold that the Subordinate Judge ought to have direct¬ 
ed that the propei tv, Dowlutpoie Khaira, which was mortgaged to the plain¬ 
tiff and was lioL subject to any of the other mottgages, should be fiiat sold. 
This contention w . - put forward as an evtension of the doctrine of marshalling. 
This is not ii ease which conies under section HI ol the Transfer of Property 
Vet It is not a case between moifgagces, and as the effect ol tho appellant's 
puichase without avoiding incumbrances would be the same as if he had pur¬ 
chased subject to incumbrances, it might he an injustice to the mortgagors if 
an^ such light should he allowed, and we know of no authority which would 
give hun such right against the mortgagees. The case of Lala Dilawar 
Valim v. iJt'H'iin ljuhikirnm (I.LFi., 11 Cal., 203) cited from the Indian Law 
Kept iris [750] is an authority against the right contended ior. This disposes 
of Ajipeal No. 195 winch must he dismissed with one sot of costs to each of 
fhe two sets of lespondonts. 

As ugards the appeal No. 230, the appellant is the defendant No. 8, 
l.o was a puiclniocv at a sale ior arrears of Government revenue of the whole 
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of the separated share of seven annas odd of mehal Bhadakhra. This is not a 
separate estate, but the Government revenue was paid separately. 

The first argument which was addressed to us was a curious one. It 
seems that the plaintiff happened to be a mukhtar by profession. A 
decree had been obtained by the defendants Nos. 20 to 29 against the 
mortgagors on mortgage bonds of certain property, which it is not necossary 
to detail here. The plaintiff in that suit, through tho present plaintiff as their 
mukhtar, before the sale of the property which was ordered to lie sold in their 
suit, obtained possession of tho residue of the proceeds of mohal Bhadakhra 
after the sale for arrears of Government revenue, and with the consent of 
the mortgagors appropriated that money towards pay ment of the debt due 
to them. There was nothing wrong in that. Tbd debt was due. Tho 
debtors permitted particular creditors to take this money and it was money 
payable to them. It may he that if the plaintiff had asserted his lights as 
moifgagee he might have been able to prevent such payment. But how the 
present upjiellant who paid the money tor what he bought could reasonably 
object to what has been done it is difficult to see Ho was buying subject to 
the mortgage of the plaintiff, fie is not entitled to have a poi turn of what ho 
paid for the equity of redemption applied for the purpose of paying oil any 
portion of the mortgage. It is difficult to see how r the aefion of the plaintiff 
could in any way have given rise to anv equity against him. 

Thou it was suggested that compound interest ought not to be chaiged. 
The contract was for compound interest, and wo are unaware lhat the account 
has been made up otherwise than correctly. 

This appeal therefore also fails, and must hodismissod with costs. 

S. C. C. Appeal dismissed. 


NOTES. 

£ Sif the explanation of I his r i >e m (1 DO 1) 91'WN 117. The dieisum in 21 Cal., 
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[751] The ACh May /V9,\ 

Present: 

Mr. Justice Macpherson and Mr. Justice Ameer Au. 

Surat Chandra Purkayestlvi.Plaintiff No. J 

veisus 

Prokash Chutidra Das Chowdhury and others.Defondants. 

A Minn Land and Here it tie Jiegulation (/ of 1 s S(i), sections 151, clause (e) 

UO, 97—Suit far partition —Jurisdu tion of CiriL Court —“ Perfect V 
and " imperfect" patulion--Enine estate. 

An estate does not ccasr to be an entire i state within the meaning of tin Assam Laud 
and Revenue Regulation (I of 18.H6) because a few plots of lain! are common to it and some 
other Ostat*\ or because they are brahmuttii or< tetritter, or hi clav-o the\ are held in some 
undefined win jointly with other persons. 

Where a suit was brought for tho partition of .hi e-tate, i xt hiding eertam portions as 
being brahmultcr or rf< Luttci oi as being held jointly by third persons, now or in what 
capacity not being stated : Held, the jurisdiction of the Civil Court was barred by section 154> 
of the Regulation. _ _ ______ 

4 Appeal from Original Decree No. 279 of 1891 against the decree of 15abu Joy Gopal 
Sinhd, Subordinate Judge of Sylhet, dated the 30th ot June 1894. 
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THIS wag one of three analogous suits instituted by the plaintiffs in the 
Court of the Subordinate Judge of Sylhet for partition of lands situated in 
different raouzas appertaining to ouo or other of six revenue-paying estates m 
pergunnah Chhattak. In those suits certain speoifiod plots were excluded from 
the partition a<* being either debuttcr or hrahmutter or as being held tjtnali 
with certain othor persons, but how or in what right those persons held, or 
how the lauds wore ]oint, was not stated in the plaint. The division of the 
Government revenue ol the lands in suit was not prayed for, nor was theroany 
allegation by the plaintiffs that their application for “ perfoct partition’ had 
been refused by tho revenue authorities. 

Thu delendants alleged, inlet aha, that the suits were not maintainable 
under t he provisions of the Assam Land and Revenue .Regulation, 1880, 

Tho Subordinate Judge held that in those cases “imperfect partition” 
w«' claimed, and as tlieic was no allegation that the plaintiff's application for 
11 poi feet paitition ” had been refused In the Collector, the Civil Court had no 
jurisdiction to entertain tiiese suits imdci suction 15 1, clause (r) of the Assam 
Land and Revenue Regulation (I ot I886h and he dismissed this suit on 
([782] that ground, and also because ccit.un i/mah lands and jatkars had been 
excluded from the partition sought lor. 

The plaintiff No. 1 appealed to the lligli Court. 

Halm liaikunta Nath Das for the Appellant. 

|5abu X/lmadttub Bust for the Respondents. 

The judgment of the High Couii (Macpherson and Ameer Ali, JJ.) 

was as follows — 

The suits which have given rise to this and the two analogous appoals 
Nos. 108 and 18(> of 1895, have been dismissed on the statements contained in 
tho plaints, and without going into am e\idence, on the ground that under 
section 154, ehuse (r) ot the Assam Lind and Revenue Regulation (I of I860) 
tho Civil Court had no jurisdiction to onto bam them, and also because certain 
ijwah lands and julkars had been excluded. It is sufficient to deal with 
appeal No. 279 (suit No 28U of 1892), which has alone been argued, as it is 
admitted that the decision in this will govern the decision in the other oases. 

In suit No. 280 tho plaintiffs ask for the partition of about 170 plots of 
land situated in one oi other ot the eleven mou/ahs mentioned m tho first 11 
schedules to the niamt and appeit,lining to one or other of six revenue-paying 
estates, which nun ho described as No. I, 7, 11, 22, 2d and 2(5. The plaintiffs 
and tho tinee delendants are tho owners, and, so far as appears, the solo 
owners, ol these estates, the plaintiff’s share being (5 annas and that of the 
defendants 10 omms ol tho 170 plots, 57 appertain to taluk No. 1,42 to taluk 
No 7, 2d to taluk No 11, Id to taluk N.> 22, 14 to taluk No 2d and 11 to 
Ialuk No 2(5 Schedules 12, Id, 14 loler loceitaiu speoilied plots nppeitaining 
t > some ol the taluks which hi o excluded Ironi the paitition as being either 
debuttt-ror Inahmuttet , oi as being hold ijmtih with certain other persons not 
partu to the suit, but how ov in what capacity is not stated. In order to 
uudeistand clearly the position we may refer shortly to the plaints in the two 
othei suits Nos idl and 132. The land is situated in the same mouzas, and 
the parties an* Ihe same as in suit No 280, with tho addition of certain 
deh inlants inter* sled in othei taluks, some of the land of which it is sought to 
piuliti m In both suits certain specified plots are also excluded from the 
paUition ad?pd fm. 

[753] S ut No. 1 31 is for the partition of about 59 plots appertaining to 
one in othei ol taluks Nos. 8, 11. and l ; of these 56 appertain to taluk No. 8 
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in which all the defendants, including the parties to suit No. 280, have a 
share, and three are common to that taluk and taluks Nos. 11 or 1, some of 
the lands in which it is sought to partition in suit No. 280, and which belong 
to the parties to that suit. Suit No. 132 is for the partition of about 50 plots 
of lands appertaining to one or other of 10 taluks. About 35 of these appertain 
to taluk No 2 owned by all the parties to the suit. The rest are common to 
some of the taluks, amongst which are taluks Nos. 1, 7, 22, 23 and 26 belong¬ 
ing to the parties in suit No. 280, and some of the lands on which it is sought to 
partition in that suit, and taluks Nos. 6, 9, 12 and 28, which are said to belong 
to two only of the defendants in Buit No. 132. 

It will thus be seen that some plots of taluks Nos. 1, 7, 11, 22, 23, and 26 
appertaining jointly to those and other taluks are excluded fro to suit No. 280 and 
brought into the other suits. Section 154 of the Assam Regulation debars the 
Civil Court from exercising jurisdiction in any of the following matters: (d) claims 
of persons to perfect partition; (c) claims of persons to imperfect partition (with a 
certain exception which does not apply hero): if) the distribution of the land 
or allotment of the revenue on partition. By section 96 partition is described 
as either perfect or imperfect; ‘ perfect partition ’ meaning the division of a 
revenue-paying estate into two or more such estates, each separately liable for 
the revenue assessed thereon ; ‘ imperfect partition ’ meaning the division of a 
revenue-paying estate into two or more portions jointly liable for the revenue 
assessed on the entire estate. Section 97 provides that no person shall be 
entitled to apply for imperfect partition of an estate, unless with the consent of 
recorded co-sharers holding in the aggregate more than one-half of the estate, 
or for a perfect partition if the result of the partition would be to form a separate 
estate liable for an annual amount of rovenue less than five rupees. If, however, 
a partition is refused on the latter ground the Civil Court can, undor clause (e) 
of section 154, entertain a claim for imperfect partition. That event has 
not happened. 

This is not a case of perfect partition, as no division of the [754] revenue 
is asked for, and it is contended for the appellants, the plaintiffs in the suits, 
that the jurisdiction of the Civil Court is not taken away by soccion 154, 
because the imperfect partition contemplated and provided for by the Regulation 
is the division of the entire estate into two or more portions, whereas what 
the appellants want is a division of a portion only of the estate, or more 
accurately speaking of portions of several estates. 

This possibly may be undor certain circumstances a coireet contention. 
If the appellants and the defendants were the owners, and in possession of a 
specific portion of an entire estate, having no interest in the remaining portion 
beyond the general liability for the whole Government revenue, it may be 
that the Court could, notwithstanding the Regulation, make a partition of the 
particular portion which belonged to them. That, however, is not the case 
here, and we express no opinion on the point. So far as appears from the 
plaint the appellants and the defendants are the sole owners of the whole of 
the six taluks and nob of any particular portions of them, and they want to get 
the lands of those taluks divided in the way most convenient to them. They 
exclude certain plots as appertaining jointly to those and other taluks. They 
ako exclude some plots of hrahmutti r or ikluitir, and other plots as joint with 
lands of other persons, but how or in what right those persons hold, or how the 
lands are joint, is not stated. 

It is quite clear that the appellants by lumping together the lands of a 
number of taluks cannot give the Court a jurisdiction which it could uotexer- 
oise in respect of any one of them, nor can they give it jurisdiction by excluding 
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plots of land which properly appertain to them. Putting the narrowest con¬ 
struction ou the Regulation, the Oivil Courts are debarred from entertaining any 
claim for the division of an entire revenue-paying estate into two or more 
portions or from making any distribution of the land of such an estate. An 
estate does not cease to be an entire estate because a few plots of land are 
common to it and some other estate, or because they are brakmutter or debutter , 
or because they are held in some undefined way ijmali with other persons. The 
plaint must show that the Court has jurisdiction to deal with the subject-matter 
of the suit. The plaints in these [75Sj suits so far from showing this indicate 
the contrary, and the suits have, we think, been rightly dismissed. 

Obviously also there might be considerable difficulty in making the 
partitions, and considerable complication in future if they were made, 
for the lands, however divided, would continue to he attached to the taluks to 
which they are now attached. It is unnecessary, however, to enlarge on this. 
Wo dismiss the appeals with costs. 

B. D. U. Appeals dismissed. 
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CRIMINAL REVISION. 

The 5th Man, 1807. 

Present: 

Mr. Justice Chose and Mr. Justice Wilkins. 

Mata Dayal.Petitioner 

versus 

Queen-Empress.Opposite Party. 

Registration Act (III of 1877), section 74 and section 82 — Sub-Registrar 
holding inquiry undei order of the Registrar—Liability of Witness giving 
evidence in suck inquiry to prosecution. 

An inquiry under 74 t ot the Registration Act should be made by the Registrar himself. 
He cannot dolegate his power to any one else. A Sub-Registrar holding such an inquiry 
under an order of the Registrar cannot be said to be acting in execution of the Registration 

•Criminal Revision No.'282 of 1897, against the order passed by H, Savage, Esq., 
District Registrar of Gy a, dated the 22 nd of February 1897, confirming the order passed by 
Moulvie Fianuloallah, Special Sub-Registrar of that, district, dated the 17tn of Fobruary 1897. 
t [Sec. 74 :—In such case, and also where such denial aforesaid is made before a 
Procedure of Registrar Registrar in respect of a document presented for registration to 
on such application. him, he shall as soon as conveniently may be inquire— 

(a) whether the document has been executed; 

(b) whether the requirements of the law for the time being in force have been com¬ 
plied with ou the part of the applicant or person presenting the document for 
registration as the case may be, so as to entitle the document to registration. ] 
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Act in any proceeding or inquiry under that Act. An order lor the prosecution, under 
section 82 of the Registration Act, of a witness who gives evidence before the Sub-Registrar 
in such an inquiry, is wrong in law. 

Two persons, Bishen Dayal and Ganga Prasad, applied to the Special 
Sub-Registrar of Gya to have a document registered, which they alleged had 
been executed by one Toolsee Koer. The Sub-Registrar refused to register 
the document, because Toolsee Koer denied the execution of the document by 
herself. Thereupon Bishen Dayal and Ganga Prasad applied, under section 73 
of the Registration Act, to the District Registrar, who, instead of inquiring into 
the matter himself, sent the case for inquiry and report to the Sub-Registrar. 
In the course of the inquiry the petitioner was examined as a witness 
by the Sub-Registrar who disbelieved him. The District Registrar, acting 
[736] upon the report of the Sub-Registrar, dismissed the application of Bishen 
Dayal and Ganga Prasad, and ordered the prosecution of the petitioner under 
section 82 of the Registration Act. The petitioner moved the High Court to 
set aside the order of the District Registrar. 

Babu Lakshmi Narain Sinha appeared for the Petitioner. 

The; judgment of the High Court (Grhose and Wilkins, JJ.) was 
as follows 

- We think that this rule must be made absolute. The District Registrar 
has made an order directing the prosocution of the petitioner in respect of 
certain statements mado by him before the Hub-Registrar with reference to a 
certain document presented for registration. Tt appears that the Sub-Registrar 
had refused to register the document, and under section 73 of the Registration 
Act an application was made to the District Registrar for the purpose of 
obtaining registration. The District Registrar, without inquiring into the 
matter himself, as enjoined by section 74 of the Act, delegated his functions to 
the same Sub-Registrar, who took the evidence of the petitioner, Mata Dayal, on 
oath, and made a report to the District Registrar that the document was not 
true. The District Registrar, relying upon that report, ordered the prosecution 
of the petitioner under section 82 of the Registration Act. 

It seems to us that the District Registrar was not competent to delegate 
his functions, as prescribed by section 74 of the Act, to the Sub-Registrar, nor 
was the Sub-Registrar competent to receive the statements of the petitioner in 
the matter of the registration of the document in question. 

Section 82 of the Act says : “ Whoever commits any of the following 
offences shall be punishable with imprisonment for a term which may extend to 
seven years, or with fine, or with both : (a) intentionally makes any false 

statement, whether on oath or not. and whether it lias been recorded or not, 
before any officer acting in execution of this Act, in any proceeding or inquiry 
under this Act,” and so on. 

Now the question is, whether tho Sub-Registrar, in this instance, was 
“ acting in execution of this Act in any proceeding or inquiry under this Act,” 
within the meaniug of the section. No [757] doubt he was authorized by the 
local Government to perform certain functions under the Act; hut the functions 
prescribed by section 74 were entirely in the Registrar himself; and if he 
could not delegate his functions to any body, it could not be said that the 
Sub-Registrar was acting within the meaning of section 82 of the Act, 
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In this view of the matter we think that the sanction to prosecute the 
petitioner, granted by the District Registrar, was wrong in law, and, therefore, 
should be set aside. 

S. C. B. Ttnlfi made absolute. 
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CRIMINAL REFERENCE. 

The 36th June, IH97. 

Present: 

Mr. Justice Chose and Mr. Justice Wilkins. 

Queen-Empress 

vermis 

Tomijuddi and others (1st party) and others (2nd party).* 

Criminal Procedure Code ( Act X of 1882), section 148 — Order for and 
assessment of costs — Delay—Notice to parties. 

An order lor, and the assessment of, costs under section 148 of the Criminal Procedure 
Code should he made at the time of passing the decision under section 145 of the Code in 
the presence of the parties. Such costs should not be ordered and assessed by the Magistrate 
after a long interval, and without allowing all the parties affected an opportunity to appear 
and show cause. 

THESE two cases were referred to the High Court by the Sessions Judge 
of Backergunge under section 438 of the Criminal Procedure Code. The 
facts sufficiently appear from the letter of reference, the material portion 
of which is as follows:— 

“ 1. The petitioners in both cases arc the same, and the two cases being exactly on all 
fours with each other must necessarily be governed by the same decision. 

“ 2. The petitioners formed the 2nd party in two cases under section 145 of the Criminal 
Procedure Code before the Deputy Magistrate of Ferozeporc, the 1st parties and the lands in 
dispute being different. Goth cases were decided (by separate judgments) on the 10th of 
October 1890, and in each the 1st party was declared to be in possession. No order for oostf 
under the last paragraph of section 148 of the Criminal Procedure Code was passed at the time, 
[738] judgment being altogether silent as regards costs. On the 20tb of January 1897, the 1st 
party filod a petition (on unstamped paper) praying for p u order for costs against the find 
party . and on that petition the Deputy Magistrate recorded the following order—'The 2nd 
party is to pay Rs. 60 as costs to the 1st party.’ The order is dated 20th January 1897. 

•Criminal Reference Nos. 141 and 142 of 1897, made by B. L. Gupta, Esq., Sessions 
Judge of Backergunge, dated the 14th June 1897. 
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“ S - Thifi iB the order com P laiQed Of. and its legality is impugned on the ground that 
xt was passed 8 months and 10 days after the decision of the ease and then also in the 
absence of the 2nd party and without any notice to thorn. In Binada Sundari Chwdhurani 
V. Kali Kristo Paul Chowdhury (l.L.R. 22 Gal., 387) tho High Court expressed the opinion 
* that the words the Magistrate passing a decision’ (in section 148 of tho Criminal Procedure 
Code) ‘should bo construed to mean,not merely the Magistrate who passes the decision, but 
at the time of passing tho decision.' ( Vide last but one paragraph of judgment, page 891 of 
the report.) In that caso, however, the application for costs was made only 2 days after 
thedeoision, and the loarned Judges, for reasons stated in the judgment, declined to inter¬ 
fere. In expressing the opinion quoted above the learned Judges followed the decision in 
an unreported ease referred to in page 390. In another caso, Giridhar Chatterji v. Kbadulla 
tfaskar( I. L. R., 22 Cal., 384) the High Court appears to have taken the same view ; and it 
would seem that an order for costs was set aside because ‘it had been made iu tho absence 
of tho 2nd party.’ 

“ 4. 1 think the effect of the decisions cited above, must be taken to be that an order 

for costs under Chapter XII of the Code- of Criminal Procedure should bo passed at the time 
of passing the decision, or at least within a reasonable time thereafter, and in presence of 
or after notice to the opposite party. In the present cases the orders for costs wore made 
ex parte and more than 3 months after the decision of the cases. 1 consider the delay on the 
part of the 1st party in making tho application to bo unreasonable, and therefore think it 
right to refer these cases for the consideration and orders of the High Court. ’’ 

No one appeared in support of the reference. 

"•flie judgment of the High Court (Ghose and Wilkins, JJ.) is as 
follows:— 

We think that in these two cases the Magistrate should not have passed 
his ex parte orders for costs undor section 148 of the Criminal Procedure Code, 
when his original orders under section 143 contained no directions at all as to 
costs, and no application for costs was made to him until after the expiration of 
over 3 months from the date of such orders. Proceedings under these sections of 
the Procedure Code are quasi -civil in their nature. The intention [759] of 
section 14H would seem to be that an order for, and the assessment of, costs 
should be made at the time in tho presence of the parties. This being so, such 
costs should not he ordered and assessed by the Magistrate after a long interval 
and without allowing all the parties affected an opportunity to appear and 
show cause. 

We set aside the orders of the Magistrate in both cases dated 20th 
January 1897. 

S. C.B 


NOTES. 

tin (1911) 15 C.W.N., Rll : 11 T.C., 144 ' at the time ’ was explained to mean ‘ while 
the same Magistrate is still sitting and tho parties are able to appear before him.’ See also 
29 Mad., 373.] 
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APPELLATE CIVIL. 


The 7th May, 1897. 

Present: 

Mr. Justice Macpherson and Mr. Justice Ameer Ali. 


lima Sundari Devi.(Plaintiff) Petitioner 

versus 

JBindu Bashini Chowdhrani and another (Defendants),.Opposite Party.* 

Decree—Amendment or alteration of Decree—Power of the High 
Court to amend decree of lower Court improperly drawn — 

Civil Procedure Code (Act XIV of 1882), sections 206, 

651— Effect of dismissal of appeal — Practice. 

The order of dismissal of ari appeal under section 551 T of tho Civil Procedure Code being 
a final determination of, and an adjudication on the questions raisod m the appeal, k a 
“ decree ; ” and in this respect there is no distinction between an appeal which is dismissed 
under section 551 of the Civil Procedure Code and an appeal which is dismissed under any 
other section of the Codo after full hearing. Royal Jiedai v. Linga Reddi (I. L. R., 3 Mad., 
1) referred to. 

When an appeal is dismissed under sei tion 551 of the Civil Procedure Code, or in the 
case of a second appeal when the decree is one of dismissal, the effect practically is to make 
the decree which is confirmed the final decree to be executed in the suit ; and the High 
Court making such order has power to amend the decree of tho lower Court which has been 
in effect confirmed by it, so as to bring it in conformity with the judgment which is also 
confirmed. 

The petitioner brought a suit against the defendants in the [760] Munsif's 
Court for the recovery of possession of two plots of land ka and kha, and for 
the removal of a privy which stood on the latter plot. The Munsif decreed 
the suit as regards the plot, ka and dismissed it as regards kha. From that 
decree both parties appealed to the District Court with the result that the 
appeal of the defendants was dismissed, and that of the plaintiff decreed ; but 
the relief to which the plaintifl was entitled was not specified in the decree,— 
the form of the decree being simply “ appeal decreed.” 

The defendants preferred a second appeal to the High Court against the 
said decree of the District Judge, which was dismissed under section 551 of 
the Civil Procedure Code. 

The plaintiff then sought to execute the decree as one for possession of 
the said plots of land and for removal of the privy by the defendants, who 
objected to tho execution of the decree on the main ground that the decree 

* Civil Rule No. 7 of 1897 in Appeal from Appellate Decree No, 703 of 1895, against the 
decree of W. H. Lee, Esq., Officiating District Judge of Myinensingh, dated the 31st of 
December 1894, modifying the decree of Dabu K.K. Ohowdhury, Munsif of that district, 
dated tho 19th of February 1894. 

t[ See. 551:—The Appellate Court may, if it thinks fit, after fixing a time for hearing 
the appellant or his pleader, and hearing him accordingly if he 
Power to confirm dcci- appears at such time, confirm the docision of the Court against 
aion of Lower Court with- whose decree the appeal is made, without sending notice of the 
out, sending it notice. appeal to such Court and without serving notice on the respon¬ 

dent or his pleader; but in such case the confirmation shall be 

notified to the same Court.] 
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obtained by the plaintiff was incapable of execution. Both the lower Courts 
disallowed the defendants' objection and ordered the execution to proceed. 

The defendants appealed to the High Court against the order of ttie Dis¬ 
trict Judge allowing execution of the decree. The High Court held that the 
decree, as it stood, could not be executed as regards the plot kha, it not being 
in conformity with the law which requires that decrees shall clearly specify 
the relief granted, and it would be impossible to gather from the decree in its 
present form what relief the plaintiff was entitled to; and in allowing the appeal 
as regards the plot kha, the High Court remarked that if the decree of the lower 
Court was not in conformity with its judgment the respondent might apply to 
the District Judge under section 206 of the Civil Procedure Code to get it 
brought into conformity. The petitioner then applied to tho District Judge 
who had made the decree in question, to bring it into conformity with 
the judgment. The District Judge refused the application on the ground 
that he had no jurisdiction to deal with the decree as it had been the subject 
of an appeal to the High Court. Thereupon the petitioner applied to the 
High Court and obtained this rule, calling upon the opposite party to show 
cause why the District Judge should not bo diroeted to alter the decree to make 
it clear what relief the petitioner was entitled to, [761] and in tho alternative 
also prayed that a decree might ho directed to be drawn up in accordance with 
the decision of the High Court dismissing, under section 551 of the Code, the 
defendants’ second appeal, inserting therein all the reliefs granted to the peti¬ 
tioner by the judgment of the District Judge, which was thereby affirmed. In 
the course of the hearing of this rule the questions aroso—whether an order of 
the High Court dismissing an appeal under section 551 of the Civil Procedure 
Code is a decree, and whether the High Court had power to amend the deci-ee 
of the lower Court confirmed by such order. 

Babu Srinath Das, Babu Basanta Kumar Bose, Bahu Kntanta Kumar 
Bose, and Babu Dmarka Nath Ghuckerhutty for the Petitioner. 

Babu Nilmadhuh Bose, Babu Joqesh Ghundra Roy, and Babu Mukunda 
Nath Roy for the Opposite Party. 

The judgment of the High Court (Macpherson and Ameer Ali, JJ.) 
was as follows :— 

On an appeal from an order allowing execution of a decree, this Court held 
that the decree-holder was not entitled by the decree to the particular relief 
dlaimed, and remarked that if the decree was not in conformity with the 
judgment, tho proper course for him to take was to get it brought into con¬ 
formity by an application under section 206 of tho Code of Civil Procedure. The 
plaintiff who was the decree-holder then applied to the District Judge who 
had made the decree in question to bring it into conformity with the judgment. 
The DistricL Judge held that as the decree of the District Court had been the 
subject of an appeal to this Court, he had no jurisdiction to deal with it. This 
rule was then obtained by the petitioner to show cause why the District Judge 
should not be directed to alter the decree under tho provisions of section 206. 
The Judge was not right in saying that this Court altered the docree of the 
Lower Appellate Court, as admittedly it did not do so. What happened was 
that this Court dimissed the appeal of the defendant under section 551 of the 
Code of Civil Procedure. It is argued that a dismissal under section 551 is not 
a decree or an adjudication of the rights of the parties, but amounts to nothing 
more than a refusal to entertain the appeal, and that the Lower Appellate Court 
is [762] consequently not precluded by the order of dismissal from entertain¬ 
ing an application for the amendment of the decree which it had passed. It is 
true that the Court, acting under section 551, is not in a position to deal fully 
with the appeal or to make any alteration in the judgment or decree appealed 
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against. Nevertheless, it is a determination and a final determination of the 
appeal and it adjudicates on the questions raised by the appellant so far 
as it is necessary to adjudicate upon them for the purposes of the appeal, 
and we can see no distinction between an appeal which is dismissed 
under section 551 and an appeal which is dismissed under any other 
section of the Code after full hearing. The case of Royal Beddi v. Ling a 
Beddi (I. L. R., 3 Mad., 1) supports this view. Rightly or wrongly it is 
not the practice of this Corn! to draw up decrees in cases dismissed 
under section 551, or, in the case of a second appeal, when the decree is 
one of dismissal, to record anything in the decree more than that the appeal 
is dismissed. But the effect practically is to make the decree which is con¬ 
firmed, the final decree to be executed in the suit, and there can be no question 
that this Court has power to amend the decree which has been in effect 
confirmed by it so as to bring it into conformity with the judgment which is 
also confirmed. The rule which has been issued in this case called upon the 
opposite side to show cause why the District Judge should not be directed to 
make the amendment. But this does not appear to be strictly in conformity 
with the order which the Court made when the rule was granted. All the 
parties are, however, now before the Court, and we are in a position fully to 
deal with the matter on its merits. It is ail admitted fact that the decree of 
the District Judge is not in conformity with his judgment. The decree simply 
directs that the appeal be decreed without specifying in any way the relief 
given by it. In the judgment it was distinctly held that ’the plaintiff had 
provod her title to and possession of the land (plot kha ) on which a privy 
had been built, and that the defendant must remove that privy and vacate 
the land. We, therefore, direct that the decree of the District Court, 
Betting aside tho decree of the first Court, be amended ; and that it bo declared 
that the plaintiff's title to the land (plot kha) on [763] which a.privy 
has beon built is established, and that she is entitled to possession there¬ 
of, and that the defendant must remove the privy and vacate the land. 
The defendant to pay the costs of the appeal and of the suit in the lower 
Courts with the usual interest. A copy of this order will be sent to the 
lower Court to be attached to the decree. 

B. D. B. Decree of the lower Court amended. 


NOTES. 

£In (1910) 11 C.L.J., 159 whore this decision was followed, it was pointed out that 
see. 152 C.P.C., 1908 did not alter the law in this respect. This was also followed in (1908) 
80 All., 290; (1906) P.Il., 48; (1906) 4 C.L.J., 566; (1898) 22 Mad., 293 (all cases of 
dismissal under see. 551 C.P.C., 1882); (1907) 6 C.L.J., 542 ; although the party applying 
for amendment did not appeal (1909) 11 C.L.J., 155.3 
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ORIGINAL CIVIL. 

The 4th June, 1897. 

Present: 

Mr. Justice Ameer Alt. 

Debendra Nath Mulliek 
verms 

Pulin Behary Mulliek and auother. 1 

Transfer of Property Act (IV of 1882), s. J35, clause ( d )— Mortgage—Actionable 
Claim—Transfer of Property Act, section 84—Transfer of a claim 
for an amount less than its value- -Recovery of amount actually 
paid with interest and incidental expenses. 

A debtor claiming the benefit of section I35t of the Transfer of Property Act (IV of 1882) 
6 discharged of his liability if he pays or offers to pay at any time buforo final judgment the 
amount actually paid with interest and incidental expenses. 

Muchiram Bank v, Ishan Chundcr Chuckcrbutli (1. L. R., 21 Cal., 568) followed. 

The amount of interest is governed by section 8-1 of the Transfer of Property Act. 

THE defendant Pulin Behary Mulliek executed a rnorfcgago and further charge, 
dated, respectively, 23rd September and 3rd November 188(5, in favour of one 
Sowdaminy Dossee, who assigned the same to the plaintiff on the 26th 
January 1891. On hearing of the assignment the mortgagor offered to pay to 
the assignee, under section 135 of the Transfer of Property Act, the actual 
price paid by him for the assignment, together with interest and incidental 
expenses. There was a dispute as to the amount of these items, the price of 
the assignment, according to the plaintiff, being Rs. 6,000, and according to 
the defendant only Rs. 2,750, which latter sum was proved at the hearing to be 
correct. This offer was reft sod by [764] the assignee, who instituted a suit 
(I.L. R., 23 Cal., 713) for the full amount that might be found due on the 
mortgage and further charge. At the hearing an offer was made by the defen¬ 
dant to pay the amount actually paid by the plaintiff with interest and inci¬ 
dental expenses. On the plaintiff refusing to accept anything less than what 
was claimed in the suit, the case proceeded, and Mr. Justice Am EE it Ali, deli¬ 
vered judgment on 16th April 1896 (1. L. R., 23 Cal., 714) and directed an 
inquiry to be held before the Registrar to ascertain the amount of the expenses 
incidental to the assignment. 

Mr, S. P. Sinha for the plaintiff.—The sum deposited by the defendant 
on the 10th April 1896 in payment of the costs, and expenses incidental to the 
assignment was insufficient, as he deposited only Rs. 750 on that account. 
The actual expenses are found by the Registrar to be Rs. 758-4-0. The 

* Original Civil Suit No. 319 of 1891. 

t[Sec. 135 :—Where an actionable claim is sold, ho against whom it is made is wholly 
discharged by payiug to the buyer the price and incidental 
Discharge of person eX p ej)Ses 0 f th*; sale, with interest on the price from tbe day that 
against whom claim is sold. th » buyer paid )t . 

Nothing in the former part of this section applies— 

(а) whore the sale is made to the co-heir to, or co-proprietor of, the claim sold ; 

(б) where it is made to a creditor in payment of what is duo to him ; 

(c) where it is made to the possessor of a property subject to the actionable claim; 

(tf) where the judgment of a competent Court has been delivered affirming the claim, 
or where the claim has been made clear by evidence and is ready for judgment.] 
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defendant is, therefore, not entitled to the benefit of section 135 of the Transfer 
of Property Act. The balance ought to have been paid into Court as soon as it 
was discovered that the amount originally deposited was not sufficient, and the 
deposit of Rs. 65 after the case was put on the cause list on 22nd May last 
does not remove the objection. We are also entitled to interest on the whole 
amount up to the date of final judgment. 

Ameer Ali, J. —The facts of this case are sufficiently set out in my preli¬ 
minary judgment (I. L. JR., 23 Cal., 714). It is enough to say that the Regis¬ 
trar has found upon the inquiry directed that the expenses of and incidental to 
the plaintiff's assignment amounted to Rs. 758-4-0. His report is dated the 
19th of December 1896. On the 8th of May last an application was made to 
fix a day for further hearing and final judgment. The case was fixed for 
the 22nd of May, but was adjourned by consent to the 29th of May. On the 
27th the defendant deposited a further sum of Rs. 05, odd annas. Mr. Sinha 
on behalf of the plaintiff contends that the sum depositod by the defendant 
on the 10th of April 1896 was insufficient, inasmuch as he had deposited 
only Rs. 750 over and above the consideration paid by the plaintiff for his 
assignment, whoreas the expenses are now found to have been Rs. 758-4-0, and 

[765] that therefore he (the defendant) is not. entitled to the benefit of section 
135 of the Transfer of Property Act. He also contends that the balance ought 
to have boon paid into Court as soon as it was discovered that the amount 
originally deposited was not sufficient, and that the deposit of Rs. 65 made 
after the case was placed on the cause list on the 22nd of May last does not 
remove his objection. He also asks for interest up to final judgment. 

As regards the first point it was obviously impossible for the defendant to 
know what the expenses amounted to. The plaintiff did not furnish any in¬ 
formation on the subject, and consequently an inquiry was directed to ascertain 
tho amount. Under the circumstances the defendant could only be expected 
to deposit an approximate amount, and he accordingly paid into Court Rs. 750 
over and above the price paid by t.he plaintiff, thus showing his intention to 
abide by the offer he had repeatedly made to the plaintiff. On the 19bh of 
December 1896 it was found that the expenses amounted to Rs. 758, odd 
annas. The case of Muciuram Barik v. Ishan Chuvder Chuckerlmtti (I. L. R., 
21 Cal., 568) shows that a. debtor claiming the benefit of section 135 of the 
Transfer of Property Act is discharged of his liability, if be pays or offers to 
pay at any time before final judgment the consideration plus the expenses and 
interest. The defendant in this case has, from the outset, claimed the benefit 
of the section ; he tenderod the amount to the plaintiff shortly after the assign¬ 
ment, and appears to havo been always willing to pay whatever else the plain¬ 
tiff might be found entitled to for incidental expenses and interest. In order to 
show that he was acting bond fide he depositod in Court Rs. 3,500 on the 10th of 
April 1896. It seems to me that he is entitled to the benefit of section 135 of 
the Transfer of Property Act. 

I am also of opinion that under section 84 of the Transfer of Property 
Act the plaintiff ought to have interest on the sum of Rs. 2,750 only up to 
the 6th of March 1891. I understand that the amount paid into Court fully 
covers what the plaintiff is entitled to under section 135. I accordingly order 
that the sums of money paid into Court by the defendant be paid to the plain¬ 
tiff, and that the plaintiff do reconvey or retransfer to the defendant the property 

[766] comprised in the mortgage and further charge, free from all incumbranbes 
done by him or any person or persons claiming by, from or under him, and 
do deliver up all documents in his custody or power relating thereto, such 
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reconveyance to be settled by the Registrar of the Court, if the parties differ 
about the same. 

Having regard to the conduct of the plaintiff I must direct him to pay to 
the defendant his costs of the suit to be taxed on Beale 2. 

Attorney for the Plaintiff: Mr. N. C. Bose. 

Attorney for the Defendant, Pulin Behary Mullick ; Mr. G. C. Farr 
C. B. G. 


[24 Cal. 766] 

The Jfith -July, 1897. 

Present: 

Mb. Justice Jenkins. 

Achalahala Bose 
versus 

Burendra Nath Dey.* 


Interest—Mortgage —Interest on mortgage decree —Transfer of Property Act (IV 
of 1882), sections 8(i, 87, 88, 90, 94, 97—Civil Procedure. Code (Act XIV of 
1882), sections 209, 222, 614, Schedule IV, Forms 109, 128,— 

Form of Decree — Practice. 

The Court has power under a decree in a mortgage suit under section R61 of the Transfer 
of Property Act (IV of 1882), to allow interest, subsequent to the date of decree and the date 
fixed by the decree for payment, until realization. 

Amolak linm v. IjacUmi Ncrain (I. L. It., 19 All., 174) dissented from. 

THIS was a suit to recover from the defendant the amount of the principal 
advanced on two Bengali instruments of mortgage, together with interest and 
costs, and the only question raised was whether, having regard to the decision 
in Amolak Earn v. Lachmi Narain (I L. R., 19 All., 174) the decree should 
provide for the payment of subsequent interest, for a period beyond the date 
of payment that has to he fixed within six months from the date of the decree, 
until actual realization. 

# Original Civil Suit No. 242 of 1897, 

t[ Sec. 86 :—In a suit for foreclosure, if the plaintiff succeeds, the Court shall make a 
decree, ordering that an account be taken of what will be duo to 
Decree in foreclosure- the plaintiff for principal and interest on the mortgage., and 
Buit. for his costs of the suit, if any, awarded to him, on the day 

next hereinafter referred to, or declaring the amount so due at 

the date of such decree, 

and ordering that, upon the defendant paying to the plaintifl nr into Court the amount 
so duo, on a day within six months from the date of declaring in Court the amount so due, 
to be fixed by the Court, the plaintiff shall deliver up to the. defendant, or to such person as 
he appoints, all documents in his possession or power relating to the mortgaged property, 
and shall transfer the property to the. defendant free from all incumbrances created by the 
plaintiff or any penson claiming under him, or, where the plaintiff claims by derived title by 
those under whom he claims ; and shall, if necessary, pul the defendant into possession of 
the property; but 

that, if the payment is not made on or before the day to bo fixed by the Court, the 
defendant shall be absolutely debarred of all right to redeem the property.] 
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Mr. Dunne for the Plaintiff.—Is this Court debarred from giving interest 
on a decree in a mortgage suit under sections 209 and 220 of the Code of 
Civil Procedure by reason of anything [7671 contained in the Transfer of 
Property Act (IV of 1882) ? A mortgage decree is one for the payment of 
money within the meaning of section 209 of the Civil Procedure Code. The 
practice of this Court has for years past always been to give such interest, 
(Bee Belchambers’ Rules and Orders, Rule 555). The decision in Amolak Bam 
v. Lachmi Narain (I. L. K., 19 All., 174), is not binding on this Court and is 
not correct. That decision proceeds on an assumption that the words of 
section 88, “ what is so found due to the plaintiff," have reference to the 
account to be taken under section 86, and that the balance, if any, over 
and above that amount, must bo paid to the defendant. But more than the 
amount found due on that account may be paid, for soction 94 provides for 
subsequent costs being allowed against the defendant. 

The Act contemplates a tinal adjustment: see section 94. Section 86 
provides that tho Court can make one of two forms of decLee, either one 
ordering an account to bo taken of what will be due for principal, interest, and 
costs at a subsequent date, cr a decree declaring the amount due for principal, 
interest, and costs on the date of the decree. The words " so due ” in the se¬ 
cond paragraph do not rofor to the amount of what will be due on a subsequent 
date only, but include a possible decree declaring the amount due on the date 
of the decree. On a decree such as the one last mentioned, interest would be 
allowed. Section 87 enables the Court to enlai-ge the time for payment. This 
could hardly have been intended, if all interest had ceased to run. In section 
88 the words “ so found due to the plaintiff ” do not necessarily exclude the 
ascertainment of the sum due at the date of the payment. Section 90 shows 
that the words " amount due for the time being on the mortgage ” cannot 
mean the amount found due by the decree originally. This points to a subse¬ 
quent adjustment and that is provided for by section 94. Section 97 shows that 
the plaintiff in the suit would, under the circumstances there provided for, be 
entitled to payment out of the sale proceeds of all interest due on account of 
the mortgage. This points again to a final adjustment. Sections 299 and 222 
of the Code of Civil Procedure give full power to the Court to make such an 
order for subsequent interest on the decree : see Form 128 in Appendix [768] 
to the Code of Civil Procedure. These forms are based on the provisions of 
the Code itself and read togethor with the sections of the Code on the subject 
show that the Legislature intended that subsequent interest ought to be allowed 
on the decree. 

The defendant did nob appear. 

Jenkins, J. —-This is an ordinary mortgagee’s suit in which the plaintiff 
seeks to enforce her security, and the only question involved is whether the 
decree should provide for the payment of subsequent interest. The doubt is 
due to a decision of the Allahabad Court in the case of Amolak Bam v. Lachmi 
Narain (I. L. R., 19 All., 174) the head note of which is as follows:— • 

“In a suit upon a mortgage for the sale of the property mortgaged the Court has no 
power to allow in the acoount under section 8f> of the Transfer of Property Act, 1882, or in 
its declaration under that seetion, interest for a period beyond the date of paymont which 
has to be fixed within six months from the date of the decree. 

“ Sections 209 and 222 of the Code of Civil Procedure, !ori2, do not affect the special 
provisions as to allowance -if interest contained in t.ho Transfer of Property Act, J.B82. " 

“ In construing a decree, the terms of which arc ambiguous, such construction must, if 
possible, bo adopted will make the decree in accordance with law, and not a decree such as . 
the Court making it had no power to pass." 
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The portion of the judgment which deals with this actual point, is in these 
terms :— 

" Now, it is contended on behalf of the decree-holders that the decree gave them iuterost 
on the principal amount beyond the date of the expiration of tho six months which the Court 
fixed as the time when the payment should be made. We must soe what would have been a 
legal decree in this oase. A decree for sale can only be made under the Transfer of Property 
Act, 1883. It is as well to bear that in mind. The decree which can be made in a case like 
this is that which is specified in section 88 of the Act. A decrco for sale, according to section 
88, shall be to the effect mentioned in the first and second paragraphs of section 86 of that 
Act—‘and also ordering that, in default of the defendant paying as therein mentioned, tho 
mortgaged property or a sufficient part thereof, be sold, and that the proceeds of the sale 
(after defraying thereout the expenses of tho sale) be paid into Court and applied in 
payment of what is so found due to the plaintiff, and that the balance, if any, be paid 
to tho defendant or other persons entitled to receive the same.’ In order to bisc what 
would be a decree to the efloet mentioned in section 80, wo must 1789] look at 
section 86. Wo find that by the first paragraph of section 86 ' tho Court shall make a 
, decree ordering that an account betaken of what will be duo to the plaintiff for principal 
and interest on tho mortgage, anti for his costs of the suit, if any, awarded to him, on 
the day next hereinafter referred to, or declaring the amount so due at the date of such 
decree ’ It is obvious that the words of section 88 what is so found due to the plaintiff ’ 
must h?ean the amount referred to in the first piragrnph of section 86, that is, either tho 
amount found due by the account directed to be taken in that section, or the amount which 
th« Court at the time of passing its decree declares to bo due. It is also obvious that under 
section 86 no future interest beyond a date within six months of the date of the decree can 
be entered iu the account or declared by the Court ; and from section 88 it is obvious that 
the proceeds of the sale decreed under that section must be applied, after payment of tho 
expenses of the sale, in payment of - what is so found due to tho plaintiff,’ and that the 
balance, if any, must be paid to the defendant or other person entitled to receive the same. 
The section clearly shows that it is only the amount originally declared at the time of making 
the decree or found to bo duo under the account provided for by section 86, which the Cou p t 
can pay over to the plaintiff out of the proscuds of the sale, and that the Court has in power 
to allow, in tho account under .-.p tion 86, or in its declaration under that section, interest 
beyond the date which has to be fixed withm’six mouths from '• lie date of the decree. Iri 
certain events, in adjusting the amount to be pari to a mortgagee, certain additional costs 
are to be added under section 91 of the Act to the ninitg.igc money, but there is absolutely no 
provision that we are aware of for adding additional interest. 

“Now it appears to us th.it the granting of interest on the costs decreed was in contra¬ 
vention of section 8(1. The power exercised by Courts to grant interest up to realization 
under the Code of Civil Procedure appears, m the ease of decrees for site, to be excluded by 
sections 86 and 88 of the Transfer of Property Act. It would be well if Courts, whether of 
first instance or of appeal, in cases arising under the Transfer of Property Act, would read 
and consider the sections of that Act which contain the law on the subject, which the 
Legislature in India has thought it necessary to enact. Wo have no power as Judges in 
India to alter the Statute Law, and we. have no power to make decrees which arc notin 
accordance with that Statute Law, when the Statute Law provides for the form of the decree 
to be made. It is not safe to assume that the law of the Transfer of Property Act is tho law 
which was administered in the Courts of Clinucory in England.” 

On the serious practical inconveniences resulting from this decision it is 
needless to enlarge, as it is matter of common knowledge that the sale under 
a decree invariably and of necessity involves some degree of delay, and that it 
frequently happens that a postponement is as necessary in the interest of the 
mortgagor as of the mortgagee ; still this cannot control the proper construction 
[770] of the Act, if its language is clear and plain. The sections to which 

ia CAL.—-66 
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reference seems to have been made in that case are the 86th, 88th and 89th 
of the Transfer of Property Act, and the 209th and 222nd of the Code of Civil 
Procedure; but it appears to me that for the purpose of arriving at the true 
meaning of the Legislature regard must be had to other parts of both these Codes. 

Now section 88 provides :— 

In a suit for sale, if the plaintiff succeeds, the Court shall pass a decree 
to the effect mentioned in the first and second paragraphs of section 86, and 
also ordering that, in default of the defendant paying as therein mentioned, 
the mortgaged property or a sufficient part thereof be sold, and that the 
proceeds of the sale (after defraying thereout the expenses of the sale) be paid 
into Court and applied in payment of what is so found due to the plaintiff, 
and that the balance, if any, be paid to the defendant or other persons entitled 
to receive the same. 

In a suit for foreclosure, if the plaintiff succeeds and the mortgage is 
not a mortgage by conditional sale, the Court may, at the instance of the 
plaintiff or of any person interested either in the mortgage money or in the 
right of redemption, if it thinks fit, pass a like decree (in lieu of a decree for 
foreclosure) on such terms as it thinks fit, including, if it thinks fit, the deposit 
in Court of a reasonable sum, fixed by the Court, to meet the expenses of sale 
and to secure the performance of the terms." 

To ascertain then the full effect of section 88 recourse must be had to 
section 86 which provides:— 

In a suit for foreclosure, if the plaintiff'succeeds, the Court shall make a 
decree, ordering that an account be taken of what will be due to the plaintiff for 
principal and interest on the mortgage, and for his costs of the suit, if any, 
awarded to him, on the day next hereinafter referred to, or declaring the 
amount so due at the date of such decree, and ordering that, upon the defend¬ 
ant paying to the plaintiff or into Court the amount so due, on a day within 
six months from the date of declaring in Court the amount so due, to be fixed 
by the Court, the plaintiff shall deliver up to the defendant, or to such 
person as he appoints, all documents in his possession or power relating to the 
mortgaged property, and shall transfer the property to the defendant free 
[771] from all incumbrauces created by the plaintiff or any person claiming 
under him, or, where the plaintiff claims by derived title, by those under whom 
he claims, and shall, if necessary, put the defendant into possession of the 
property.” 

Then section 89 provides : ■ 

If in any case under section 88 the defendant pays to the plaintiff or into 
Court on the day fixed as aforesaid, the amount due under the mortgage, the 
costs, if any, awarded to him, and such subsequent costs as are mentioned in 
section 94, the defendant shall (if necessary) be put in possession of tho mort¬ 
gaged property; but if such payment is not so made, the plaintiff or the 
defendant, as the case may bo, may apply to the Court for an order absolute 
for sale of the mortgaged property, and the Court shall then pass an order that 
such property, or a sufficient part thereof, be sold, and that the proceeds 
of the sale be dealt with as is mentioned in section 88; and thereupon the 
defendant’s right to redeem and the security shall both be extinguished.” 

It will be seen from the judgment to which 1 have referred, that, according 
to the view expressed by the Allahabad High Court, the expression “ what is 
so fount! due to the plaintiff ” in section 88 means the amount referred to in 
the first paragraph of section 86; in other words that the word “so” refers not 
merely to the different heads of indebtedness mentioned in that paragraph, 
i.c., principal, interest and costs, but also to the date there indicated, B appears 
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to me that to attribute this force to the word so is opposed to that which is 
apparent from this first paragraph itself, for it will be noticed that in that 
paragraph the expression “"so due at the date of the decree ” must refer to a 
point of time other than that by reference to which the account mentioned in 
the earlier part of the clause is to be taken. This of itself would seem to justify 
the conclusion that the expression “ so found due ” in section 88 does ,not 
necessarily and obviously mean, found due at the date indicated in section 86. 

But if one looks at section 90, it is difficult to reconcile its provisions with 
the view that a mortgagee is not entitled to subsequent interest. That section 
provides that: “ When the net proceeds of any such sale are insufficient to pay 
the amount due for the time being on the mortgage, if the balance is legally 
[772] recoverable from the defendant otherwise than out of the property sold, 
the Court may pass a decree for 'such sum.” 

The expression “ the amount due for the time heiutj on the mortgage " to my 
mind implies that there is to be an adjustment over and above the aceount 
mentioned in section 86; and this view receives confirmation from section 94, 
which expressly mentions a final adjustment, and also from the application of 
the proceeds mentioned in section 97. 

On the other hand, if the interpretation applied in the Allahabad case is 
adopted, a mortgagor would not be entitled to credit in respect of any subsequent 
payment made by him, or even in respect of subsequent rents received by a 
mortgagee in possession, and it would be almost doubtful whether the proceeds 
oLsale mentioned in section 89 would he applicable in payment of subsequent 
costs though mentioned in the earlier part of the section, because those proceeds 
are to be applied as mentioned in section 88; and if the expression “so found 
due ” is to have the meaning attributed to it at. page 177 of the report of that 
case it would exclude subsequent costs. With all deference 1 cannot suppose 
that such results nould have been intended or is required by the words of the 
Transfer of Property Act. 

Then the Code of Civil Procedure is not without its bearing on the point. 

The Transfer of Property Act was passed on the J 7th of February 1882, 
and the Civil Procedure Code a month later, i.e.. on the 17th o( March in the 
same year. 

In the 4th schedule to the Procedure Code are sot, out the forms of plead¬ 
ings and decrees, which section 644 of the Code ordains shall bo used for the 
respective purposes mentioned in that schedule; and it is fair to assume that 
those forms do not exceed that which is permissible. Form 109 contains the 
plaint to be used in an action for foreclosure and sale, and it is clear from the 
prayer there stated that in case the proceeds of sale are insuiiicient to pay the 
amount due to the plaintiff, the defendant may be made personally liable to 
pay interest until realization. 

Now section 90, under which this part of the decree is made, does not 
provide for the payment of such interest, so that the, [773] power to include it 
in the decree must apparently be derived from soction 209 of the Code of 
Civil Procedure. 

If this be so, then the opinion, expressed at page 180 of the report of 
Arnolak Ram v. Lachmi Narain to the effect that section 209 of the Code of 
Civil Procedure cannot affect the special provisions of the Transfer of Property 
Aet, would seem to be erroneous. The inference would rather appear to be 
that the provisions of the Transfer of Property Act are Dob exclusive and 
exhaustive; and, further, that it never was contemplated that a mortgagee in 
a suit, which, in its origin at any rate, was founded on equitable principles as 
firmly established in this Court as in the Court of Chancery in England, 
should be mulcted of his interest, when his mortgagor is in default. 
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v ' The conclusion then to which I come is that the Transfer of Property Act 
^doea not exclude the allowance of subsequent interest, and I see no reason for 
departing from the long continued practice of this' Court, sanctioned as it is by 
the rules of Court, and I accordingly direct that the decree shall be in the 
. form which has hitherto obtained*. 

Attorney for the Plaintiff: Babu Uorcndra Nath Dutt. 


C. E. G. 


NOTES. 

[The practice referred to in this decision has received the approval of the Privy 
Council in Sundar Koer v. Rai Sham Krishcn (1906) 34 Cal., 160. “Thedecree is in accord¬ 
ance with the directions contained in Buies of Court made by the Calcutta High Court under 
the power for that purpose conferred on the Court by section 104 of the Transfer of Property 
Act, 1882, as well as in rules of an earlier date and with the uniform practice of that Court. 
This appears from an instructive note by Mr. Bedchambers, the Registrar of the Court, 
appended to the report of Acliambala Bose v. Sarendta Nath Dey (1897) 24 Cal., 7GG. The 
same practice has been followed by the Madras High Court in (1897) 21 Mad., 364." (After 
examining the decisions in (1898) 26 Cal., 39 ; and (1900) 23 All., 181, their Lordships proceed¬ 
ed) “In the present case, their Lordships have no hesitation in expressing their concurrence 
with the High Court of Calcutta, not only iu allowing interest after the fixed day, but also 
in allowing interest at the Court rate and not at the mortgage rate. They think that the 
scheme and intention of the Transfer of Property Act was that a general account should bo 
taken once for all, and an aggregate amount he stated in the decree for principal, interest 
and costs due on a fixed day, and that after the expiration of that day, if the property 
should not be redeemed, the matter should pass from the domain of contract to that of 
judgment, and the rights of the mortgagee should thenceforth depend, not on the contents 
of his bond, but on the directions in the decree. It will be observed that according to the 
practice explained by the registrar, which has boon followed in this case, the interest is 
allowed on the aggregate sum, and not merely on the principal money and thiH is 
right, if the mortgagee is treated as a decree holder or judgment-creditor, but would be wrong 
if the right to the interest depended oil the. terms of the mortgage-bond. After the decision of 
this Board last cited (23 All. 181) it is immaterial to inquire into the source of the power 
in the Couitto allow such interest," at pp. 159-161. 

These, were decision™ prior to the decision of the Privy Council quoted above:—(1902) 6 
C.WJL, 769; (1897) 21 Mail., 364 ; (1899) 21 AH., 361 ; (1908) 18 A. W.N., 164 ; (J904) 1N.L. 
R,, 43 ; (1899) 3 O.C., 1 j9 ; (1893) 2 O.C.. 37 ; (1898) 12 C.P.L.R., 78. ] 


* The following note fumble d by Mr, Belchambers, the Registrar of the Court, Original 
Side, in connection with this case, shows the practice winch has hitherto obtained in the 
Calcutta Court. :— 

“The decision \n Ainolak Ram v. Lachmi Narain H.L.R., 19 All., 174). demands atten¬ 
tion as material I v affecting the interests of mortgagees. The head note is as follows :— 
(head note set out ante p. 768j : 

“ The Transfer of Property Act, while it gives power to enlarge the time fey payment 
of the amount declared to lie due under a mortgage, and also requires a personal decree to 
be made against » mortgagor for any balance that may remain due after exhausting the 
security, contains no express provisii n for the allowance of further interest in either case. 
The power to enlaiy-' lb.: time for payment is seldom invoked adversely, but further time for 
payment is frequently obtained by consent. When default is made, and it becomes neces¬ 
sary to proceed to a sale, a considerable time must elapse in inking the necessary steps lead¬ 
ing up to the sale, that is, in obtaining a final order for sale, investigating the title to the 
property comprised in the mortgage, settling the conditions of sale, and causing the sale to be 
duly advertised. 

“ A sale is usually advertised fora month (see »oction 290 of the Civil Procedure Code), 
except when any property comprised in the mortgage is out of Calcutta. It is then advertised 
for a longer period, and is also proclaimed in the district whore the property is situate, the 
procedure being regulated by rules 392 and 403, Belchambers’ Rules and Orders, p. 194. 

“ A sale may be postponed if the Registrar is unable L attend on the day appointed for 
the sale, or for want of bidders or sufficient bidding, “ or for other sufficient oause, or with the 
consent ->f the parties see rules 407, 408 and 412, Belchambers’ Rules and Orders, pages 
195 and ISb. Tm lances may be referred to where a sale has boon repeatedly postponed, 
requiring another day to bo fixed and the sale to be rc-advertised or re-proclaimed under rules 
413 and 414, the effect being to defer the day of payment. * ^ 


\ 
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[774] APPELLATE CIVIL. 

"The 4th May, 1897. 

Present : 

Sir Francis William Maclean, Knight, Ciijef Justice, 
and Mr. Justice Banerjee. 

Mathura Nath Chose.Auction-Purehaser 


versus 

Nobin Chandra Kuntlu Biswas (Petitioner) and another (Decree-holder) 
and others...Judgment Debtors. 1 * 


Second Appeal—Order refusing to set aside a sale—Appeal from 
an order remanding a case.—Code of Civil Procedure. (Act XIV of 1882), 
section 588, clauses 10 and 28, and section 502. 

Though orders under section 5(52 of the Code of Civil Procedure arc-appealable under 
clause 28 of section 588, yet the? provisions of the latter section arc subject to its last para¬ 
graph which says that “orders passed under this section shall lie final ” ; and, therefore, no 
second appeal lies from an order passed under section 588, clause 10, notwithstanding that it 
is an order passed by the Lower Appellate Court remanding the case under section 502, inas¬ 
much as the order was made, in a ease which was itself mi appeal from an order allowed by 
section 588 of the Code. 

“ It should also he noted that time is always allowed to the purchaser to pay the purchase 
money [see rule 398 arid form of conditions of sale, Holchainbers’ Rules and Orders, pages 
191 and 460J ; ihat ho may fail to do so in due time, and it may he necessary to proceed 
against him under rule 425 : that, on the other hand, he may, if not prepared to accept the 
title, pay the purchase money into Court under rule 424 subject to his right to object to the 
title , that generally after a sale objection inav lie taken and the sale set aside, or compensa¬ 
tion allowed for error or misstatement in the particulars or description of the property : < ee 
rules 420 to 423, pages 197 and 198. and form of conditions of sale, p. 160. 

“ Tt will thus bo seen that tile purchase money ran in no ease be immediately available 
for payment to the mortgagee, and may in some cases lie withheld for an uncertain period 
dependent upon the result of proceedings by or against the purchaser. 

“ According to the decision of the Allahabad High Court, a mortgagee cannot, under 
any circumstances, be allowed interest “beyond the date which has tube fixed within six 
month^froin the date of the decree.” 

“ Previous to the Transfer of Property Act decrees for sale were made by the Calcutta 
High Court in mortgage suits as well as in other suits. Its subsidiary rules of procedure 
passed under clause 87 of the Letters’ Patent, 1865, and under section 652 of Act X of 1877 
[as amended by Act X1T of 1879), are contained in TJclchamtiers’ Rules and Orders, and include 
a body of rulos for regulating sales by the Registrar (p. 1 89 rt seq) to which attention is called 
and especially to the two following rules which came into effect on the 1st of May J885. 

“ Rule 555 at p. 228.— 1 Unless otherwise ordered interest shall be computed on a mort¬ 
gage, at the rate mentioned therein, until tho end of six months from the date of the decree 
or until the end of any further period to which the time may be enlarged. Such interest 
shall be added to tho principal, and thereafter interest shall bo computed on the aggregate 
amount at the rate of six per cent, per annum.’ 

“ Rule 324 at p. 168.—‘ Unless the Court or a Judge shall otherwise order every decree 
in a suit for the sale of mortgaged property shall contain a direction that if the money to 
arise by such sale shall not bo sufficient for the payment in full of the amount of principal, 
interest, and costs payable under the decree, the defendant do pay the amount of the defici¬ 
ency, with interest at the rate of six per cent, per annum.' See tho note under this rule. 

" In mortgage suits the procedure was regulated by the rules of Court and the Civil 
Procedure Code, until the Transfer of Property Act camo into effect. 

* Appeal from Appellate Order No. 427 of 1896, against the order of Rabu Syam Chand 
Boy, Subordinate Judge of Jessore, dated the 30th of September 1896, reversing the order 
of Babu Bidhu Bhushan Banerjee, Munsif of that District, dated the 16th of May 1896. 
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The facts of the case, so far as they are necessary for the purposes of this 
report, and the arguments, appear sufficiently from the judgment of the High 
Court. 

[778] Dr. Bash Behari Ghose and Babu Kishori Lall Sarkar for the 
Appellant. 

Mr. N. Chatterjee and Babu Nalini Nath Sen for the Respondents. 

Tiie judgment of the High Court Maclean, C.J., and Banbrjee, J., 
was delivered by 

Banerjee, J. (Maclean, C..r., concurring).—This appeal arises out of an 
application made by the respondent for setting aside the sale of a ganti tenure 
in execution of a decree for arrears of rent, on the allegation that he holds 
a subordinate tenure under the ganti tenure. The application purported to be 
made under sections 244 and 311 of the Code of Civil Procedure. 

[776j The Munsif held, and l think rightly held, that section 244 has no 
application to a case like the present; and he rejected the application on the 
ground that the applicant was not entitled to make any such application under 
section 311. 

Against the order of the Munsif the applicant preferred an appeal; and the 
learned Subordinate Judge in the Court below has set aside the order of the 
Munsif and directed him to entertain the application and to dispose of the 
same according to law. Against this order of the Subordinate Judge the 
auction purchaser has preferred this second appeal. 

At the hearing of the appeal, a preliminary objection is taken [777} by 
the learned Counsel for the respondent, that no second appeal lies in this case. 
The ground upon which the prelimi iary objection is based is this, that the 
order passed by the Court of appeal below was an order passed under 
section 588, clause 16, in an appeal from an order of the Munsif refusing to 
set aside a sale of immoveable property, and being an order of that nature is 
final, as provided by the last paragraph of section 588. 

In answer to this objection the learned Vakil for the appellant urges that 
this appeal >s allowed by clause 28 of section 58B of the Code. It is argued 
that the order appealed from is a remand order by the Lower Appellate Court 
made under section 562, and is therefore appealable ; and the cases of Kirte 
Mohaldar v. Bamjnn Mohaldar (I. L. R., ID Cal., 523), Collector of Bijnor v. 
Jafar Ali Khan (I. L. It., 3 All., 18), and Mohadev Narsingh v. Bag ho Keshan 
(I. L. R„ 7 Bom., 292) are relied upon as lending support to this contention. 

But we are of opinion that the preliminary objection ought to prevail, 
and that the cases cited for the appellant are distinguishable from the one 
before us. It is true that orders under section 562 remanding a case are 
appealable under clause 28 of section 588 ; but the provisions of the section 
are subject to the last paragraph of the section, which says that “orders passed 
in appeals under this section shall be fin'll.” The effect of this last paragraph 

11 Section 104 of that Act gives the High Court power to make rules ns follows : ‘ The 

High Court may from time to time make rules consistent with this Act for carrying out in 
itself and in the Courts of Civil .Judicature subject to its superintendence, the provisions 
contained in this chapter.’ 

“ Cnder that section the Calcutta High Court made rules for the Original Bide, a printed 
copy of which is annexed. Tlio rules regulating sales by the Registrar were then considered, 
with the result that some were repealed and some amended. Rule 555 which directs the 
allowance of further interest was amended, but without mod hying or in anyway affecting 
that ditectinn. 

“ It thus appears that the interpretation of the law by the Allahabad High Court is 
op^sed to the interpretation of the law by the Calcutta High Court as evidenced by its rules. 
And it should lie added that the course nf practice fallowed by the Oalcutla High‘Court has 
been uniformly in conformity with its rules.” 
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of the section is to bar an appeal from an order passed in an appeal allowed 
under the section; and where a remand order is made in a case which is 
itself an appeal from an order allowed by this section, the order, even though 
it be one remanding the case, is, we think, an order that is not appealable. 
To reconcile clause 28 of section 588 with the last paragraph of the section, 
we must read clause 28 as referring only to orders made under section 562 
in cases which are appeals from decrees. 

As for the cases cited, they are all of them cases of remand orders made, 
not in appeals from orders, but in appeals from original decrees. The objec¬ 
tion that was raised in those cases to an appeal from a remand order being 
entertained was this, that the cases being of the Small Cause Court class, and 
a second [778] appeal being barred in such cases by section 586, an appeal 
from a remand order which would be a second appeal, would not lie ; and the 
objection was overruled upon the ground that clause 28, section 588, was not 
subject to the exceptional provisions of section 586, which was a provision 
relating to appeals from appellate decrees and not to appeals from orders. 
Whether that view of the law is right or not is a question which wo need 
not consider in this case. It is enough to say that this case is clearly 
distinguishable from the cases cited. 

That being so, we think effect ought to be given to the preliminary 
objection, and this appeal must be dismissed with costs. 

S. C. G. - Appeal dismissed. 

NOTES. 

[ This was followed in (1809) 21 All., 291.] 

f 24 Cal. 77B ] 

The 24th March , 1897. 

Present: 

Sir Francis William Maclean, Kt., Chief Justice, and 
Mr. Justice Banerjee. 

Adhar Chandra Dass.Decree-holder 

versus 

Lai Mohun Das and others.:.Judgment-debtors. 1 ' 

Limitation Act (A'K of 1877), Schedule 11, Article 171), clause {4)—Step in aid 

of execution of decree—Application for substitution of the heirs of the 
deceased judgment-debtor- Application m accordance with law --- 
Code of Civil Procedure {Act XIV of 1882), 
sections 234, 235, 248 and 273. 

An application by the judgment-creditor for substitution of the heirs of the deceased 
judgment-debtor, though disallowed, is an application in accordance with law to take somti 
step in aid of execution of tlie decree within the meaning of sub-section 4 of Article 179 of 
the Limitation Act. 

An application by the judgment-creditor for the execution of his decree, which has been 
attached, as well as an application by him to execute another decree which lie had attached 
in execution of his own decree, though disallowod, are applications in accordance with law. 
The facts of the case and the arguments appear sufficiently from the 
judgments of the High Court. 

Babu Manmatha Nath Mitter for the Appellant. 

Babu Baikant Nath Das for the .Respondents. 

* Appeal from Order No. 320 of 1896. against the order of H. E. Ransom, Esq., 
Officiating Additional Judge of Dacca, dated the 6th of Juno 1896, reversing the order of 
Babu Shyam Chunder Roy, Officiating Subordinate Judge of that district, dated the 6th 
of September I89G. 
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[7793 The following judgments were delivered by the Court (MACLEAN* 
CJ., and Bankrjee, .1.) 

Maclean, C.J. —When one is in possession of tho facts of this ease, the 
point which one has to decide is reduced to very narrow limits. The question 
is whether the application of the decree-holder of 5th June 1893 was an 
application made by him in accordance with law to take some steps in aid of 
execution within the meaning of sub-section 4 of article 179 of schedule II of 
the Limitation Act. 

Tho facts are these : The appellant here is the judgment-creditor and the 
respondent is the judgment-debtor. I need not go through the various steps 
which the judgment-creditor has taken to try and obtain the fruits of his 
judgment, hut he took several, and has not obtained payment. On the 
,5th Juno 1893 he made an application of a double nature : one part of the appli¬ 
cation was that the heirs of the deceased judgment-debtor might be substituted 
in tho place of the judgment-debtor who had died, so that the proceedings 
might be carried on against them ; and the other part of the application was 
that steps might ho taken to enable him to obtain, by way of execution, 
the fruits of his judgment. Tt is said that that is not a step in aid of 
execution in accordance with law within the meaning of the sub-section to 
which I have referred. 

The ground upon which that view is based is that at tho time the judgment- 
creditor made this application, the decree he had obtained had been attached 
by a judgment-creditor of his own, and that being so, he had not sufficient 
interest in the decree which he had obtained to enable him to sustain the 
application in aid of execution. 

I do not think that that is a valid objection. The judgment-creditor still 
had an interest in tho decree which he had obtained, and the attachment 
order did not prevent him from presenting the decree with a view to its 
execution. Such a step would not be adverso to the rights of his own 
judgment-creditor, us it would be for the interests of both, that, if possible, 
the fruits of the decree should be obtained by execution. lie could have paid 
off his own judgment-creditor, and then his own judgment-decree would have 
been free from the attachment order. The [780] learned Judge in the Court 
below has taken no notice of that part of the application, which asked for the 
substitution of the heirs of the judgment-debtor in place of the judgment-debtor* 
Without bringing them before the Court tho judgment-creditor could not have 
proceeded with his execution proceedings. His application for that purpose, 
appears to me to ho a step in aid of execution in accordance with law. 

[ ought to ha^e stated that another objection was taken, that it was not 
an application in accordance with law because it was refused. “ In accordance, 
with law” cannot, I think, mean that, it must of necessity be a successful 
application. That is too narrow a construction to put on the article, nor does 
the language of the sub-section justify such a view. It is conceded that if 
the application of 5th June 1893 were a step in aid of execution in accordance 
with law, then the present application for execution is not out of time. 

I ought, perhaps, to refer to a suggestion rather than an argument which 
was thrown out, viz., that a previous application ol the 6th June 1890 in aid 
of execution was not well founded, and consonantly that the application of 
the 5th June 1893 was itself out of time. I am unable to attach any 
importance i. > this suggestion ; and T am not satisfied that we can properly go 
into it. 

The Judge, who in the first instance decided this point, decided it in favour 

of the judgment-creditor, but the District Judge has reversed that decision, 

* 
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I think that the application of the 5th June 1893 was an application in 
accordance with law to take a step in aid of execution, and the case appears 
to me to be consistent in principle with the case of Iiafizuddin Chowdhry v. 
Ahdool Aziz (I. L. B., 20 Cal., 755). 

I do not think that the language of article 179 of the second schedule of the 
Limitation Act ought to be strained in favour of a judgment-debtor, who has 
not paid his just debt; and there are a variety of reported cases to show that 
applications, some of which, in my opinion, are not so strong as this, have been 
regarded as steps taken in aid oi execution. Upon these grounds, 1 think, 
[781] that the District Judge was wrong, and that the order of the first Court 
must be restored The appeal theretoro must he allowed with costs in this 
Court and in the Lower Appellate Court. 

Banerjee, J. — I am of the same opinion. The question raised before us 
is whether the application for execution of the decree in this case, which is 
dated the 22nd November 1887, was barred by limitation. The first applica¬ 
tion for execution was made on the 18th February 1889, and so that was 
filed in time. The second application for execution was made on the 8th May 
1890, which was within three years of the date of the last application; and 
that also was therefore in time. Then on the Gth June 1890, an application 
was made for execution oi this decree, by enforcing the execution of another 
decree, which had heon attached in execution of the present one, and 
that was rejected on the 11th June 1890. The next application that was 
made with reference to the execution of this decree was an application made 
on the 5th June 1893 for the execution of the decree alter substitution 
of the legal representatives of the deceased judgment-debtor in his place. 
That application was dismissed on the 16th June 1893, on the ground that, as 
the decree sought to be executed had boon attached in execution of another 
decree obtained against the present decree-holder, no execution could issue, the 
order evidently having been made with reference to the provisions of section 273 
of the Code of Civil Procedure. That attachment was subsequently romoved, 
and the present application for execution was made on the 11th December 1894. 


The first Court disallowed the objection of the judgment-debtor that the 
present application was barred, and ordered execution to proceed. On appeal, 
the Lower Appellate Court lias reversed that order, holding that execution was 
barred by limitation ; and the question is whether the decision of the Lower 
Appellate Court on that point is correct. 

If the application of the 5th June 1893 is an applica 1 ion in accordance 
with law to the proper Court to take some step in aid of execution of the 
decree within the meaning of clause 4 of article 179 of schedule 11 of the 
Limitation Act, the present application, which is well within three yeais 
from the date of that application, is not barred, provided, of course, that 
[782] the application of the 5th June 1893 was itself not barx*ed. The learned 
Vakil for the respondents contends that the present application is barred, 
because the application of the 5th June 1893 was not an application according 
to law within the meaning of clause 4 of article 179, and also because, even if 
that application be held to be one according to law, that application itself was 
barred, as it was made more than three years after the second application made 
on the 8th May 1890, the intermediate application for execution, dated the 
11th June 1890, being one not according to law. 


The two questions we have to consider, therefore, are, first, whether the 
application of the 5th June 1893 was one according to law; and, secondly, 
whether the application of the 6th June 1890 was one according to law. 
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: v As regards tfhe application of 5th June 1893, the main objection to it is 
that, as under section 273 of the Code of Civil Procedure the Court was bound 
to stay execution of this decree, by reason of a notice of attachment of the same 
having been received from another Court, no application for execution could 
have been made according to law. Granting that that was so, the application 
of the 5th June 1893 was not merely an application for execution, but contained 
a further prayer for the substitution of the legal representatives of the deceased 
judgment-debtor in his place; and although the Court under section 273 of the 
Code was bound to stay execution until the notice issued at the instance of 
the party' who had attached the decree was withdrawn, I do not think that 
there was any bar to its making the substitution of the legal representatives of 
the deceased judgment-debtor in his place as prayed. The object of section 273 
of the Code in directing stay of execution is merely to prevent the holder 
of the attached decree from realizing and taking away the Iruits of chat decree. 
But it cannot be Hold to have been intended to prevent an incidental step like 
that, which was a necessary step for the execution of the decree being taken. 

The taking of such a step would, instead of defeating the object for which 
the decree had been attached, have only furthered it by placing on the record, 
the party against whom, and against whom alone, execution could have been 
taken at the instance of the £783j attaching decree-holder. That being so, as far 
as the prayer for substitution was concerned, the present decree-holder, in 
applying to the Court to make such a substitution, was, in my opinion, making 
an application in accordance with law to the proper Court to take some step 
in aid of execution within the meaning of clause 4 of article 179. 

It was contended that, as the Ci urt to which the application was made 
had disallowed the application, and no appeal was preferred against the order 
disallowing it, w e must take it that the application that was made was not made 
according to law. I do not think that such a view is at all tenable. To 
aflirm the proposition for which the learned Vakil for the respondent contends, 
would be to hold that none hut a successful application can come within the 
scope of clause 4 of article 179. That certainly could not have been intended — 
see Hafizuddin Choii'dhry v. Abdool Aziz (1. L. R., 20 Cal., 755). 

This brings me to the consideration of the application of the 6th June 
1890. The ground upon which it is contended that that application was not 
one according to law is that it was an application made by the decree-holder 
to execute another decree, which he had attached in execution of the present 
decree, and it was rejected by the Court because, under section 273 of the Code, 
the proper procedure was for the decree-holder to apply to the Court to direct 
the proceeds of the attached decree to be applied in satisfaction of his own, 
instead of applying for execution of that decree at his instance. Though that 
application was rejected by the Court, section 273 of the Code was really no 
har to it, and for the present purpose it should be treated as an application 
made according to law—see Peary Mohan C'hoicdhry v. liomesh C hander 
Nundy (I. L. R., 15 Cal., 371). 

Various cases were referred to by the learned Vakil for the respondents 
in the course of his argument as to the meaning of the words “ applying in 
accordance with law. None of those cases is in point; and I do not think 
wo should be doing right in straining the law and in holding that an applica¬ 
tion made bond fide with the object of obtaining satisfaction of a decree 
[784J should be held to be not in accordance witn law, merely because the 
Court in which the application was made thought fit, for some reason, not to 
allow tiie same The view 1 take is in accordance with the opinion of the 
learned Judges of the Madras High Court in the case of Kimhi Manncm v. 

Bhakthan (I. L. R„ 5 Mad., 141). The Court had not, when dismissing 
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the former application, to consider whether, for the purposes of the law of 
limitation, that application could or could not be treated as one made according 
to law. The order dismissing the former application cannot, therefore, be 
regarded as conclusive upon the present question. That being so, I think that 
there is no force in the contention urged on behalf of the respondents that the 
two applications referred to above should be treated as being not according to 
law ; and, if that contention fails, the present application is clearly in time. 

S. C. G. Appeal allowed. 

NOTES. 

Cl. The decree-holder's application to bring the judgment-debtor ■? representative on the 
record is a step in aid of execution :—(1907) 30 Mad.. 541; (1913) 11 M.L.T., 530. 

II Limitation Acts should receive a liberal construction :—(1905) ‘28 Mad.. 557. 

III. Attachment does prevent the decree-holder from proceeding to execute the decree - 
(1911) 21 M.L.J., 577 overruling (1909) ft I.C.. 50 (Mad.). 

See also (19J0) 8 I.C., 075 (Cal.) ; (1912) 13 M.L.T., 227 as regards the effect r 
attachment.] 


[24 Cal. 784] 

TESTAMENTARY ,1 URISDICTION. 

The iith May, 

Present: 

Mr. Justice Salk. 

in the goods of R. Porthouse (deceased). 

Will— lm.pdjc.cl form of Will—Will unexecuted by Testator—Blank spaces 
in body of Will—Application for Probate. 

A testator died leaving .is his will a printed form of will imperfectly filled in, and having 
omitted to insert his inline and description at the head of the document, and to append his 
signature thereto. He had, however, written his name ill the attestation clause and 
completed the disposition clause bequeathing all his property to his wife and appointing her 
sole executrix. 

Held, that this was sufficient and the will should be admitted to probate. 

In the goods of Cnsnwre (L.R., 1 P. and !>., 653), referred to. 

This was an application in Chambers, under the following circumstances. 
Robert Porthouse, a.n employe of the East Indian Railway Company, died, 
leaving as his will a printed form of will provided by the Railway Company 
for the use of their servants, [785] which, in this case, was only partially 
filled up in the following way :— 

This is the last Will and testament of me 
-of- 

Firstly—I direct that, all my just debts funeral and testamentary expenses be, paid and 
satisfied bv ray executrix hereinafter named as .-non as conveniently may be alter my 
decease and 

Secondly—I give devise and bequeath all and every my household furniture linen and 
wearing apparel books plates pictures china horses carts and carriages and also all and every 
sum and sums of money which may be in my house or be about my person or due to 
me at the time of mV decease and also all other my stocks funds and securities for money, 
books debts, money on bonds bills notes or other securities and all and every other my 
estate and effects wheresoever and whatsoever both real and personal whether in possession 
reversion remainder or expectancy unto my wife Agnes Porthouse to aud tor her own use 
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and benefit absolutely, and 1 nominate constitute and appoint my wife Agnes Porthouse to 
be executrix of this my will and hereby revoking all former or other wills and testaments by 
me at any time heretofore made. I declare this to be my last will and testament. Zn wit¬ 
ness whereof I the said Robert Porthouse have to this my last will and testament set my hand 
the eleventh day of Oclohor in the year of Our Lord one thousand eight hundred and 
eighty-eight. 

Signed by the said testator and ucknow- j 
ledged by him to be his last will and testament | William Gordon Portfiouse. 
in the presence of us present at the same time }- r)avi(l 
and suhscri bed by us as witnesses in the presence | 
of the said testator and of each other. ! 

The printed form was a form always used by the employes ol the East 
Indian Railway Company with blanks left in the form for a testator to till up 
himself. Most of these the testator had omitted to till up, but in the body of 
the will he filled in his wife’s name as residuary legatee and executrix, and 
at foot he added “ in witness whereof l the said Robert Porthouse have here¬ 
unto set,” ofco., otc., but he did not sign the document. An application was 
now made on bohalf of the executrix and sole legatee for the admission of this 
will to probate. 

Mr. Langmuir (Messrs. Morgan & Co.), for the applicant, stated the circum¬ 
stances and asked that the will might be admitted to [786] probate, citing the 
cases of Comely v. Gibbons (1 Rob., 705}, In the goods of Kirby (i Rob., 709), 
In the goods of Kimpton (3 Sw. and Tr., 427). 

Sale, will make the order for grant of probate, as I am satisfied on 

the evidence that the deceased intended by signing his name in the attestation 
clause to execute the will. See In the goods of Casmore (L. R., 1 P. 
and IX, 653). 

Attorneys fur the applicant: Mossrs. Morgan <1 Co. 

C. E. G. 
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APPEAL FROM ORIGINAL CIVIL. 

The i'39th January, 1897. 

Present: 

Sir Francis William Maclean, Kt., Chief Justice, 

Mr. Justice Macpherson, and Mr. Justice Trevelvan. 


Clioutniull Doogur and others.Plaintiffs 

versus 

The Rivers Steam Navigation Company.Defendants.'* 


Carriers Act (III of 1885), sections 0, 8—Ncijltycnce—Accident, Loss 
by—Special Contract—Suit .for Damaycs. 

The plaintiffs delivered to the defendants certain goods fur carriage to Calcutta, in a fiat 
belonging to the defendants. The goods were carried under the terms of a special contract 
or “ forwarding note, ” signed by the shipper. One of the conditions of the forwarding note 
was as follows The Company will not bo under any liability for damages or compensation 
in respect of loss of, or damage to. goods... except such liability as Ihcv arc or may be subject 
to under ilie provisions of anv law for the tunc being in force or of any contract other than 
this for the time b<-iug in oxi-tenee between the Company ami the shipper." While ou board 
the defendants’ flat, the goods were destroyed b\ fire. At. the trial of the ease, the defend- 
ants gave evidence showing the statu of things before the fire occurred, the circumstances 
leading to the discovery of the tire (but not the cause or origin of it), and the measures taken 
to extinguish the fire. 

Held, that the occurrence of a tire, under the circumstances disclosed in the ease, with¬ 
out any explanation us to the origin of it, was, of itself, evidence of negligence. 

[7873 Held, also, reversing the decision ol SALE, J.. that the defendants had not dis¬ 
charged the onus east upon them l>v law, of showing that there was no negligence. 

Central Cachar Ten Company \. lltveis Steam Navigation Company! explained. 

* Appeal from Original Decree No. 10 of IS!Jti, from the decision of Ivlr. Justice SAEF., 
dated the -20th February 18%, in Suit No. li of Ib«J5. 

t Appeal No. 88 of 1895 from Original Civil Suit No. 47*2 of 1898. The Original Suit 
was heard by Mr. Justice HILL, and his decision was affirmed on appeal on the 4th March 
1696 

The judgments of the Appeal Court (t’ETHERAM, C.J.. and I'lGOT and MACl’HERSON, 
JJ.) from which the, facts of the ease fully appear, were as follows 

Petheram, C.J.—The defendants are common earners within the meauing of the 
Carriers Act, 18G5 ; and this action is brought against them to recover the value of IBfi chests 
' of tea delivered to them to be carried fiom Fcnehugungi- iu Syllict to Calcutta, which were 
lost on the voyage. The plaintiffs are the owners of the tea, and the underwriters by whom 
* it was insured. The liability of the defendants is regulated by the Carriers Act, section 6 of 
which provides that the earner mav, by special contract signed by or ou behalf of the owner 
. of tho goods limit his liability : sections 7 and S that bis liability for negligence shall not bo 
limiter?hv special contract; and section 9, that m any suit brought against a common carrier 
for tho loss or non-delivery of goods, it shall not be necessary for the plaintiff to prove 
negligence, in other words, that Ihe. nou-delivery of the goods shall be primd facte evidence 
• of negligence. 

The history of the ease is as follows Before and on the 11th of November 1892, the 
defendants and the India General Steam Navigation Company employed the same persons 
as their agents at tho river stations, including Fcnehugimge. These agents did the work of 
both Companies’ and cargo roeoived by them at those stations for transit to Calcutta, address¬ 
ed to the India General Steam Navigation Company, was often brought down by the defend- 
ants and cargo received by them at such river stations for transit to Calcutta, addressed 
“ to the defendants, was often brought down by the India General Steam Navigation Com¬ 
pany On the 4th of October 1892, an agreement was made between the India General 
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[788] Held, on the construction of tho above clause (per SALK, J., in the Court below, 
and per TREVELYAN, J., in the Court of Appeal) that the words “ any law for the time 
boing in force ” must be taken to refer, not to the common law, but to the law as laid down in 
the Carriers Act (III of 1865), and that, unless their liability was enlarged by express con¬ 
tract, the defendant Company were liable only for loss or damage of which under section 6 
of that Act they were not allowed to relievo themselves, that is, only for loss occasioned by 
the negligence or criminal acts of themselves, their servants or agents. 

The decision of HILL, J., in Central Cachar Tea Co. v. Rivers Steam Navigation Co. 
(Unreported) followed. 

Steam Navigation Company and the defendants of the one part, and the plaintiffs, the owners 
of the tea of tho other part, by which the two Companies agreed to carry the plaintiffs' goods 
at certain rates, and the plaintiffs agreed to send all their goods by the steamers of one or other 
of the two companies The last clause of the agreement was as follows ; “ The conditions 

contained in the bill of lading to be granted by the Companies for goods carried by them 
under this agreement or other document (if any) shall, except when the terms thereof ex¬ 
pressly conflict with the provisions of this agreement, bo binding on the parties.” On the 
3rd of November 1892, Mr. Lees, the manager of the Garden in Svlln-t, sout the 166 chests 
of tea, which are the subj :cl of this suit, t,» Fouehiigungr, to the persons who were the 
agents of both tho Navigation Companies, together with a shipping note signed by himself. 
This note was written on a printed term of the India General Steam Navigation Company, 
and by the printed heading appeared to be addressed to that Company. It contained the 
following clause 7 : “ The Company w l! not be liable for any loss or damage, non-delivery 
or short delivery occasioned bv the act of God, dacoity, piracy, destruction or damage 
by collision, fire or vermin, leakage and breakage, or rust, or deterioration of perishable 
goods, accidents of and from machinery or ship's tackle, boiler’s steam, risks of separa¬ 
tion of the cargo vessels from the steimer, stress of weather, want of water in the 
rivers, or the difficulties and casualties of navigation or any danger or accident of the rivers 
or navigation of what nature or kind soever ' The goods were received at Penchngunga by 
the persons who acted as agents for the two Navigation Companies, and were shipped by 
them on tho Flat Noiogong , which belonged to the defendants, in pursuance of the arrange- 
mints between the two Companies, and of the agreement between the two Companies and the 
owners of the tea mentioned above. Th- bill of lading under which the goods were shipped 
was signed by the-,e agents. The Hat w:h attached to the port, side of the Steamer Alakum , 
which also belonged to the defendants, and which was commanded by Captain J. C. Allen. 
The Steamer Mahwn is 230 feet long by bo feet wide over all, and the Flat Nowgong is 30 
feet across, so that the whole flotilla occupied a spurn of about 230 by 85 feet. This flotilla, 
with the tea in question on board the flat, lott Kenchugunge on the morning of tho 12th of 
November, and, very sen after 6 o'clock on the morning of the 14th, was at a place in the 
Kushyafu river, which Captain Allen calls Long Capo Reach. At this place there is an 
almost straight roach of the river, which. 1 gather from the evidence, is from five to eight 
hundred feet long. Below ll the river turns sharply to the right, forms a narrow loop, and 
then returns in another straight reach nearly parallel to the one on the other side of the loop. 
The river at tho entrance to the loop is about 250 foot wide from bank to bank, but under the 
right bank at this spot, and from this spot round the bend, there isa shoal which extends some 70 
feet into the stream, and reduces the width of the navigable water to about 170 feet. The left 
bank of the river at this place is perpendicular, and is composed ol soil clay. All the witnesses 
say' that the navigation at the place is difficult, that, if it, can be done, the proper way to 
get round the bond ’ < to keep close to the shoal, arid to go round, without touching the left 
bank at all: but, they add, that it is not always possible to do so, and that sometimes the most 
experienced commanders must touch that bank .n order to get round the bend. On the morn¬ 
ing in question, the current was setting down the reach at about three miles an hour, and 
at the entrance to the loop was setting down the stream and across it from the right bank 
towards the left. Captain Allen was on the bridge m front, of the steamer attending to the 
steering, and Captain Westbrook, the Commander of the flat, was m his cabin on the flat 
engaged in preparing a manifest. His cabin was on tho front part of the deck of the flat, 
and from it he could see where the flat was and in what direction she was going. When he 
got to the beginning of the straight, reach which loads to the bend, the Captain eased tho 
engines, and the flotilla proceeded for some five hundred feet down the reach at about four 
knots an hour, one of which was caused by the action of tb , engines, the remaining three 
being caused by the for, e of the current. On arriving at the end of the reach, when the 
flotilla was opposite the shoal, the Captain stopped, and then reversed the engines, and put Hie 
helms hard aport The flotilla was then carried by the current down and across the stream 
for about 200 feet, when the port quarter of the flat struck the perpendicular left bank ol 
the river, at a point, about that distance lower down than the place opposite which tho engines 
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[789] Scntble, on appeal (per MacI’HERSON, J., MACLEAN, C.J., doubting) that the 
above construction of the clause was correct. 

The faotB of the case are fully stated in the judgment of Sale, J., dismissing 
the suit, which was as follows :— 

“ This is a suit to recover the value of 432 drums of jute delivered by the 
plaintiffs to the defendant Company for carriage from Serajgunge to Calcutta. 

[790] ' ‘ The plaintiffs are merchants carrying on business at Calcutta 
and Serajgunge. The name under which they do business in Calcutta is Than 
Sing Koram Chand, and the name of their business in Serajgunge is Bhood 
Sing Bal Chand. The defendants are common carriers, and it is admitted that 
in the ordinary course of business they received the goods in suit for carriage 
to Calcutta, and the loss of the goods is also admitted. The goods were 
carried under the terms of an agreement contained iu a forwarding note which 
was signed on behalf of the plaintiffs and constituted a special contract within 

had been stopped. After the stern of the fiat had struck the bank, the forepart closed m 
on the bank, and thu whole grazed along it for a short distance. Directly after tlie lint had 
taken the hank, it was found that the water was pouring into her, and the Captain at once 
started tho engines at full speed ahead, and took the flotilla round the loop into the straight 
reach on the other side, down this reach to a place where it was wide enough lor the flotilla 
to turn, where he turned it, aud then beached the flat ou a level shoal >>r beach under 
the right hank ot the river, at a place several hundred yards down the straight reach. An 
examination of the flat after she had been beached showed a groove in the iron plates 
of which she is built, on the port quarter, about six feet long, ending in a hole six or seven 
inches wide and three feet long, tapering towards the ends. This hole, was m the side of the 
fljit at a place which had been about two feet under water when the flat took the bank, and 
all the experts say that it was caused by some hard substance, which was pressed against 
the flat by the bank, when the flat struck, but (hat it could not have been caused by the 
bank itself, had there been nothing unusual at the place at the time. The inclination of 
their opinion is, as I understand them, that it was caused by a piece of wood which was 
sticking in the bank some two feet below the surface of the water, though nothing of the kind 
was found near I he spot when search was made after the accident. For myself, 1 have no 
doubt that the injury was eaused by the end of a large log of wood or a fragment of a tree, 
the other end of which was pressed against tho bank ; but whether the wood was sticking 
in the batik or floating m the water, there is no evidence to show, and 1 do not think it at all 
m iterial to inquire. The lGG chests of tea, winch arc tlie subject-matter of this suit, were so 
injured by the water as to be useless and not-worth carriage to Calcutta 

Upon evidence ot this state ot things tin. learned Judge in the Court below has found 
that there was a contract within the meaning of section G of the Carriers Act, by which the 
liability of the carriers was limited to a liability for negligence only, and that the Captain of 
tho steamer was negligent in allowing the flat, to touch the bank at all, bul bils further found 
that the loss of tlie tea was not caused by the negligence of the Captain in allowing the flat 
to strike tho hank, but by the presence at the spot ot a concealed danger, which lie had no 
reason to suspect, and upon these findings has dismissed the suit. 

On appeal before us, it was first contended by Mr. Pugh on behalf of the plaintiffs that, 
as the shipping note was written by the agent of his clients, the. owners of the ten, on a 
form ot the India General Steam Navigation Company, there was no contract with 
the present defendants Oy which their liabilty was in anyway limited, and that they are 
liable for the loss of the goods ns insurers, whether tlie loss was caused by negligence 
or not. 1 admit that I am unabh; to understand this argument. It is apparent from the 
facts which are stated al the la ginning of (his judgment, that the shipping note, though 
written on a form issued by one Company,was in fact sent to thu agent as the agent of both, 
and that the defendants carried the goods Ht tlie agreed rate upon the terms of it. 

The point which has been principally argued before ns, and which is, in my opinion, the 
only point which arises m the ease, is whether, upon the evidence upon this record, it appears 
that ibo Captain of the steamer was negligent m allowing the flat to touch the bank at all, 
as, if he was, I cannot doubt that the loss was earned by such negligence, as the hole in the 
side of the flat was certainly made when the flat struck the bank. 

It is no doubt the case that, by section 9 of the Carriers Act, tho loss is evidence of 
negligence as against the carrier ; but where, as is the ease here, the parties have placed all 
the evidence on which they rely before the Court, it is for the Court to say upon that evi¬ 
dence whether or not the loss was caused by tho negligence of the carriers or their servants, 
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the meaning of the Camera Aefc, [791] and m oicbi tightlv to apprehend the 
venous points which arise foi determination m the suit, it is necessary to 
state the following facts which are either admitted 01 pioved The goods 
were delivered ioi caungo on bond the Hat Khybet at Seiaigunge early m 
November 1893, and the flat, which was fulh loaded with 129,000 maunds of 
jute, both baled and m chums, arnvcd in Calcutta in duo course ou the 17th 
Novembei ind anrhoied oil Prinseps Glut 

“On instructions locmvcd fiom the* eloieudtnb Compauv the flat was 
taken down to the Lowei Hooghly Mills ind theie dischuged cargo She 
subsequently letuincd and disciplined 11101c 01140 it the Sibpoxe and Howiah 
Mills O11 1th Dicotnbei stic w i-> I ikon out nit i midst otin, and there dia 
chugsd a fuithu poition of htt < u t o on bull flu Hit 11 a]fan Then she 
w is t iwed abme tlie [ 792 ] Howiah bnu.,e ind was cast oft opposite the 
Union Piess She uniud theie on (hi itteiiioon of the 5 th Decombei but 
too late to chschn 0 t on n i On flu bth she- w is o oupit 1 ill day iu dischaig 
ing the c 11^0 into id »el Ioi the L ni j 1 L’u ->s . ml dining th it d ty she dischaig 
ed 1,J00 diunis of jute ind she t's > ti"*K m hnul foi delnoiy etsewheie, a 
eeitun quantity of sil f ind gunnies \\ nk i<w>l on he* f»t 1 at the usual 
time about 3 JO nid uioi li i b t 1 th oulena which liis he n adduced b\ 
the detail lint (Jompins the usu d stc,i- m> etiLen ti secuie the goods ou the 
flat from iccidtnt b\ hie (1 of bitwise 


In thii (ulrui laid nothing l hew i h it n i iin h is 1 dal ( ptim Uli n w i guiltv ot 
any n „hg tu n w nit if si ill m 1 f i th it t n l thn I lli il d« pi untiffs t nmot succeed 
in the uti u 1 In ieti a wi tr m tin ti * i in) pc uJitnc is tho pi iintifts bid no 
know! dgc wli it ih i umi ivi hr night i i\ the icci I ill hipp iu 1 md idled e nlirely 
up’ll! the pn linntionol night, nc in il li n ion ) f the let md tho hope th it tho 
c. inters woul 1 t be ihlt *o i I at it VWuii ilu wh If f th 11 c is it ippt ns fiom 

thi t\id me m th( iceotd lscxunmed it ippt ir tl it th nnh qu si ion is wh ther Captain 

Mlonwi inglig nt oi unskilii I m v ppmg ml i wising th npincs wh u thcilitilli 

wisopp sit th shs-il it th mil m t tlu I> p oil \h tli i th flit toil th gt uud in 

f niscjiiin >f tils n e hg n t jj w nit f kill i 1 i n Iii c lsidmiig this question, 

if i n ^ irv ti i m mh t th it win i th tl ill i w is pj ti Lh« sli il rh Ciptanistoppid, 

md them ti verstd th uigin ml tint mi rt uu in >t tui nt m m Ins p irt tin fl ititla 
drift 1 with tli iinuni d jwu m l ui ss tlu n mi until it stiud tlu- hit bulk , md that 
the s\p rt siy tint if it iiU liui the m t ipj r 1 tu nit f getting r>und thn h nd 
n ti j ctp tl > th slot 1 nth ti ti c, iliil n I tl h lm hnl tport but 
tint this mu t iho I> iHi It hi h » pii d upon i li tin leunsil I i the 
pi until thit » slnull t sum tbit wh nth tlotiln wis ipp sit tin- hnl ltwisin 
i pisitu n fiom win h th i ipt ui ild m 1 w > 11 h n „ mi tound the 1 bond witlu nt 
t iui hiug tlu i in it ill it h h 1 1 > pt his • ^ n g mg ih id md h s h Inis uport 

«td tli it lu wi it mptmg tog r rmmlinthis vt> wh n tlu fl tl t >c 1 tin binkiontriry 

tohisfxpi till a It i si d tli it tins is in he it 11 Ihcfut tl it h< ordt led the helms 

to bo nut li u 1 iport whu th tl till i w is drifting mil th it it w is negligent md unskilful 

on his pin to st p mlr v i tin i nynn whilst ho wis tuning mt tin m muuv re is the 
eonsequ ne ot his i er »m i t hue I e n th it tn fl tilli li\ like 1 1 g on the water with 
out stoingi w tv ml nt l !\ it the in r \ of tn ur- nt Hu plun iffs uly sire ugly ou a 
kmlofibtiiet ilnn t n ibtuu dft jm th < iptnn in u >s (\uuinitron that it is dmg«r 
ous md linpropi i t > ill w i \css 1 sitnls h r w t\ m t b e me unnnti igoahlt 1 do not 
think this t intent) n is supp rt fl b\ the fuis whirhhiw Irtiupr iv din tho oast I cwnuot 
infer from thci vi li nee on tin r i •! t i it \ l u the fl tilliwr ifpi ti the shill it was in 

such i pfstuui thit it wis pi sibh It g t it 1 h biudin th mum r described or that 

the ( iptnn ever esutompl it d getting re un 1 i tb it w n oieiu ittmipted to do so The 
experts illsi tint it w ulld p nd m when th flitiJh wi e,hen it got to tbe end of the 
r a h wh ih i th mmceivi wiuld t' pos ild ir n it md thit undir some < ireunistmces 
it wo ill! imp -siblf te get 10 ind without te udiing the h f f oml md thup is no evidence 
hen tl u when the fl 1*i wis pp site th hnl it wm so situated that the manoeuvre 


wis i it>le It is rrtnn tint C iptnn Wlcn wn ou th hnJgc looking out at the 
t me md th it w* u h di l i d tn di liberatelv md with i knowledge of what he wesdoiug; 
mil it vis e 1 1 ii ii t h if tin iff t f tipping tho way of the flotilli at thit point must have 
o th t it w il trif with th i uri it l wn mi v ross the 1 si ri im until it came m oontftfdl 
will U 1 itl mk ti ily c me lu-i iilmu imetiis th it C ipt un \llou found himself in such 
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[7933 ' f * The precautions adopted are explained in the evidence of Captain 
Duncan, the commander of the flat, and of Abdool Koreem the serang and of 
Tamizuddin the watchman who was on watch at the time the flat took fire. 
It appears that the flat was constructed on the plan now usually adopted in 
the case of flats belonging to the Company which are intended for the carriage 
of jute, that is to say, she had a steel hull and steel deck. She was 270 feet 
long and 41 in width. She had a roof of corrugated iron which was 30 feet 
above the deck, and the corrugated iron of the roof was hent down and formed 
an upper screen going all round the flat, and which came to within 10 feet of 
the deck. There were corrugated iron bulkheads at each end of the fiat which 
shut off the [ 794 ] portion of the flat which was used for storage of the goods 


a position that he could not got round the b,ond without touching the loft bank, that ho stopped 
the engines in order that the flotilla might drift down to that bank, and that ho reversed 
them to lessen the force with which the flat would strike tho bank. That the place in which 
he found himself after the flat had touched the bank was appropriate for this purpose, is 
shown by the fact that from it ho was able to take the flotilla round the bond without any 
chock ; and that tho blow was not a violent one is shown by the fact that the side of the Hat 
was not bulged or injured by the blow of the hank, as all the expert witnesses say would 
have been the case if the blow had been a violent one. It is said that tho action of the 
Captain in putting the helms aport while the flotilla was drifting shows that he intended to 
get round the bend by keeping close to the shoal. 1 cannot see that this necessarily follows. 
Captain Allen was not asked why he put the helms aport, and as tho head of the flat when 
the stern struck the bank was away from toe left bank, it mav be that, as the Captain says 
was the case, the steamer did answer her helm slightly, and it may be that this had the 
effect of decreasing the violence of the blow 

There can, I think, bo no doubt that if the burden had been upon the plaintiffs to provo 
negligence, they would, upon this evidence, have failed to discharge it, and is all thoevidcnco 
on which the parties relv i-> before us, I think that, as nothing appears to have been dono 
which was inconsistent with due care and skill, the presumption of negligence is rehutted, 
and the defendants are entitled to have the action dismissed. 


For thcBe reasons i think that the Judge was right in dismissing the action, and that 
tho appeal must be dismissed with costs. 

Pigot, J.-I am also of opinion that the decree of the original Court should be affirmed, 
and the appeal dismissed. There are one or two points raised in the argument before us, 
upon which 1 desire to express an opinion. 

I quite agree that the liability of the defendants is to bo determined with reference to 
the conditions on the back of the forwarding note, notwithstanding the fact that the name 
of the India General Steam Navigation Company, Limited, is printed thereon, and not that 
of tho defendant Company. 1 think the effect of the contract of the 4th October 1892, and 
of the manner in which the two Companies carried on their business, that is, as the learned 
Judge says, “running in a measure in amalgamation,” renders the fact that an India 
General form was used perfectly immaterial, and makes the name of that Company printed 
on the forwarding note mere surplusage. 

The next point as to which I wish to express my opinion is upon the question of remote¬ 
ness of damage. The learned Judge, founding liis conclusion upon the protest of Captain 
Allen, is of opinion that negligence in the navigation of the flotilla is established. He sins : 

“ 1 have no alternative, but to find that in taking all way off the vessels, in the situation in 
which they were placed when the accident occurred, and allowing them to drift with the 
current, Captain Allen did not exorcise that degree of skill and care in handling them which 
the oircumstances demanded, or, in other words, that he was guilty of negligence,.” 

The learned Judge found, however, that the damage which actually was done was not the 
natural and probable consequence of the negligent act of the Captain. The question whether 
he ought, as areasonable man acquainted with the risks of river navigation, 1o have anticipat¬ 
ed the likelihood of the presence at the place where the flat struck of such an object as that 
which penetrated her side must, in his opinion, be answered in tho negative. The substance 
whatever it was, that caused the injury, was below the surface of the water and invisible 
There was nothing in the visiblo natural conditions of the place to suggest tho probability of 
any such substance being there. The bank is perpeudicular, with a considerable depth of 
water beneath it, and the height is swept by a somewhat strong current, so that there would 
be little likelihood of substances floating down the river depositing themselves upon or 
attaching themselves to it. It is a clay bank, aud without stones and devoid of trees. Then 
contact with the bank in this bend of the river is shown to be very usual, and generally 
innocuous. He did not think that Captain Allen could reasonably be expected to have 
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^fiotn the portions which were occupied by the Captain and crew, respectively 
‘ * v the Captain occupying the portion which was in the fore-part of the flat, and 
the crew the portion aft. There were doors in these bulkheads, opening into 
the portion of the flat reserved fur the cargo, and when these doors were shut, 
connection was entirely shut off from the portions occupied by the Captain 
and the crew respectively. Attached to the screen I spoke of were canvas 
pui'dahs reaching down to the deck. These ran from the fore bulkhead to the 
aft bulkhead. They were secured ahove to the iron screen and below to the 
deck by wires fixed to the deck, and immediately inside these purdahs was a 
bamboo frame work, and round this [798] framework was a space left which 
formed a passage enabling a person to go round the cargo stored on the flat. 
In the intermediate portion, that is the portion inside this passage and bounded 
by it, the cargo was stored up to the roof. 


anticipated the likelihood of the presence of a foreign substance at the point where he struck, 
atid ail that he could bo expected to foresee as a consequence of permitting the vessels to 
drift, was that they would be carried against the bank, and would experience the consequences 
ordinarily resulting from such a collision, that they would cither suffer no injury at all, or 
an injury proportionate to the force of the collision. 

And on the authority of Sharp v. Powell (L. R., 7 C. P., ‘293), Greenland v. Chaplain 
(5 Exeh., 240), and other eases cited in Pollock on Torts, pp. 36 et seq ., he held the loss not 
to be attributable to the negligence of the defendants. 

Jn appeal before us, this finding was challenged, and the cases bearing on it were fully 
discussed on both sides. The appellants put their case somewhat high, in my opinion. As 
1 understood, one point contended for was that, if by reason of negligence the ship or flotilla 
was allowed to take a course in the descent of the river other than that which was the best, 
absolutely the best which could possibly be taken, then, for anything which happened while 
the flotilla was in that course, the defendants must be responsible, whether it could or could 
not have been reasonably foreseen. I understood the learned Counsel for the appellants to argue 
that, “ II through nr gligenee he deviated from his course and got on a rock, he would be liable 
on his contract," that is, his contract as carrier. “ He is away from where he ought to be." 

This would be in fact to applv the language used in Davis v. Garrett (6 Bing., 716) to 
every case such as the present. That ca-e is no doubt often cited in cases not precisely on 
all fours with it. It, was a case of deviation not warranted m the circumstances, not merely 
nil act of negligence in carrying out the contract, hut one in actual violation of it, and it is 
generally, 1 think, treated as founded ou that consideration, as for instance in Scaramanga 
v. Stamp (Ij. R., 5 C.P.D., 295), in Lilleji v. Doublcdaij (L.R., 7 Q.B.It., 510) and 
other cases. 

1 should hesitate to accept so absolute a rule us applicable to cases like the present. 
But upon the facts of the present case, I am unable to share the opinion which I have quoted 
from the judgment of my learned colleague in the original Court. 

I think it results from the evidence that striking the bank ought to be avoided, that 
there is danger in striking it, which ought to be avoided, if possible. Obviously it is and 
must bo a danger of an uncertain kind, the degrees of which may depend upon various condi¬ 
tions, the nature and shape of the bank, the depth of the water, and the force of the current. 
The most common kind of risk, at any rate where the bank is a precipitous bank of earth or 
mud, is the risk of striking it so violently as to injure the frame of the vessel, and break in the 
plates by the force of the blow. But the risk of what happened in this case is, 1 think, another 
danger of striking the bank, and which could not have happened if the bank had not been struck, 
so far a< one can judge from the evidence, lb is not suggested, and there is no reason to suppose 
that the blow name from a substance projecting from the bottom of the river bed : indeed, the 
depth of the water, 5 to 7 fathoms, would seem to negative anything of the sort; as would the 
position and shape of the bole in the flat's side, and the line traced by the substance, whatever 
it was, in the side of the flat up to tbe point where the side was broken in. The supposition 
of a snag standing up in the bottom of thu river-bed. and causing the damage, may, therefore, 

I think, be dismissed. The damage must most probably have been done either by some tree 
or log protruding from the hank, or by some log lying in the *.«ater and caught between the 
flat and tbe bank wh« is the flat was at tbe bank. Mr. Mackintosh puts the first of these 
possibilities very clearly in his evidence. It cannot, I think, be said that the danger of 
coining on such a uxud or moveable substance by getting to the bank is out of all reasonable 
anticipation. The banks of rivers such as this arc often eaten away by the current in places, 
the trp.'s growing on them must fall in or slip down too, with their roots perhaps still 
imbedded in the earth, which falls or slips with them.' It is said by some of the witnesses that 
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" The evidence is that at 5-30 when the work was stopped, in accordance 
with the usual method, the purdahs were let down and secured to the deck. 
The bulkhead doors were closed and all fires on the flat, whether for cooking 
purposes or otherwise, were put out. 

[798] ‘ ‘ There was a staging which had been erected by the servants of the 
defendant Company, connecting the flat with the shore, and had been used for 
the purpose of discharging cargo. 

“ The flat was 40 or 41 feet from the shore and was moored fore and aft 
with anchors and with hawsers attached to the bank. The gangway was 
closed by the purdah being let down along the side of the flat and also by a 
bamboo framework. It is obvious that wlion this was done the cargo was 
completely isolated from the crew and all communication with the outsido 
was cut off. At 12 o'clock the person on watch was Tarnizuddin. llo and 
another man were set on watch at 12 o’clock, relieving two others who up to 
that Lime had been on watch, the rulo heing that the watch is relieved every 
one or two hours according to the season of the year; the longer watch heing 
reserved for the hot season. 

[797] " 1 Tamizuddin states that on coming on watch ho walked down the 
starboard side along the covering-board which runs all round and on the outsido 
of the flat, the other watchman being stationed on the port side of the 
flat. He had walked up and down the flat twice, and then his attention was 
engaged by some floating wreckage or other substance which had got entangled 
with the anchor at the bow of the flat. He was occupied with that for 7 or 8 
minutes. Then he observed a glaro on the water, and on looking up, ho 
observed a fire had broken out about amidships on the flat from the starboard 
side at a place lie had passed some 7 minutes before when everything had 
appeared all right. Ho gave the alarm to the Captain, and being unable by 
reason of the tire to pass along the covering hoard on the starboard side he 
went round on the port side and roused up the crow. 

there were no trees, or only one, on the batik at this place. I am not satisfied of the accu¬ 
racy of that evidence. Abed Ali describes the attempt of the men to tie tile vessel to trees on 
the bank where she struck. I do not sue any reason to doubt this. 

Then, again, the Captain says that the idea occurred to him that she had struck a snag as 
soon as ever he saw her careen over two feet. “ I knew something must, have broken her, 
and at that particular place boats taking saul timber oiteu get loose in that bight, ’ ’ and being 
asked wliat he means hy a snag, he says, “ An old tree or log of timber.” Later on. speak¬ 
ing of what he believes must have caused the injury, he says. “ It must have been a saul 
log with the end sawn off, from the marks on the fiat." 

I iufer that one of the dangers of striking the bank was, and is, die danger that, what 
did happen might happen, because of the vessel striking tho bank ; and T do not think that it 
is straining the Captain's evidence to infer from it that he knew facts from which this 
danger might be anticipated, not, of course, as a probable thing, but as a quite possible, 
though perhaps unlikely, result of striking, as one of the reasons, of which no doubt there 
are many, which make it the duty of the Captain to avoid touching the bank, and to use 
reasonable care and pains to avoid doing so : so that if it was, as a matter of fact, owing to 
his negligent management of the flotilla that tho flat struck tho bank, tho defendants would 
be liable for tho damage caused by the snag, or whatever the substance was. that broke into 
the side of the flat. 

Upon the question whotber thorc was negligence or not the learned Judge felt bound, by 
the contents of tho Captain’s protest, to decide that there was. No doubt that document, if 
it is to be read literally, and to bo treated as a perfectly accurate description of what took 
place, would at first sight seem rather to represent tlio Captain us having committed what, 
according to the experts examined and according to his own admission as a witness, would 
be an error in the conduct of the flotilla. 

He says in the protest that when he arrived in the Long Reach shortly after 8 A.M., he 
“ eased down the engines of the Mahum and reduced her speed, then stopped the engines, 
and backed them astern, thus slopping all way on the said vesselaud he thou adds some 
sentences about tho best way of getting round this bend, in which, from tho evidence of the 


539 




’ I.L.R. $4 Cal. 79$ ’ cHotfiMULL doogtjb &o. d. 

[798] “ An effort was made by the crew to extinguish the flames, in the 
first place by buckets of water, and afterwards by means oi the pump which 
was aft; but being unable to pass through the bulkhead door they had to take 
the hose outside, and it was found to be too short to reach the flames. 
Captain Duncan was at this time cut off from the rest of his crew by reason 
of the fire rapidly extending to the port side and was unable to communicate 
with them. He says, however, that he did all he could in the time, the first 
thing being to cut free the fiat Uafjau which was lashed to the port side 
of the Khyber. The Hafjan was drifted out by the tide amidstream and 
was uninjured. 

experts and from his own, it is quite evident that he is entirely wrong, and in fact writing 
mere nonsense. It is quite clear that it would bo wholly wrong to let the flotilla drift without 
any steerage way in going round the bend. 

The question for us is, however, what he actually did, and the opinion expressed by him 
in his protest six weeks afterwards, is of no consequence save so far as it may bear upon the 
probability of his having in filet done what lie there appears to say he ought to have done. 

He says in his evidence that he did not lose all way on the vessels, no doubt; part 
of his evidence on this subject I cannot regard as less than uncandid, when he affects to 
believe that a vessel going in a current, and only by the current's speed, has Btoerage way. 
But as to vvliat he did (apart from his opinion), it does seem to me that the protest does not 
show that he committed any act of negligence conducing to the accident. True, he says, he 
stopped the engines and backed them, thus stopping all way ; and this roads as though he 
had done so a long way off tho point where the flotilla struck. This would certainly have 
been an act of negligence likely to produce disaster. But in truth this is not said in the 
protest, from which, save by the word “ then.’’ it is not indicated at what point the enginos 
were stopped, or at what point thoy were reversed. 

I take it to be quite certain, on the evidence, that up to point A on Ex. 3 the flotilla 
was goiug four miles an hoar over the ground, one mile an hour through the water. It is at 
that point, the Captain says, he reversed the engines. Harvey, the engineer, contradicts 
him as to that. But 1 do not rely much on the accuracy of the entries in that engineer's log, 
having regard to what he says as to the way it was made. 

Let it be assumed that the engines wore reversed as soon after the flotilla reached A, or 
rather a point in the stream abreast of A, as the order to reverse could bo carried out. Now 
that point is 200 foot from where the flotilla struck. No question was asked throughout the 
loug examination of the witnesses to ascertain within what time the reversal of the engines 
could take a mile ail hour off the speed, f suppose the answer would not be a very easy one 
to make with perfect accuracy, but some approach to it might perhaps have been made. Wc 
have nothing on the subject, but it has a bearing on the case. Four miles an hour would give 
loss than 40 seconds for the lb'tilU to reach tho bank at B, to which the current ran straight. 
In the one point of the evidence, at which the matter was nearly touched on, the Captain 
says : “ When the engines arc stopped there is way on tho vessel for a long time.” This, of 
course, must be so : and to a considerable extent must be true even when the engines were 
reversed, especially in the case of a mass so heavy as this flotilla must havo been. 

Now the Captain, even confronted with his protest, persisted in affirming that he still 
had steerage way, still had control over the vessel, lam quite unable to see any reason 
to doubt it. Assume the earliest possible moment for the reversing to begin to take effect, in 
the 35 seconds or so that must have elapsed before the bank was struck, I am unable to say 
that the Captain speaks erroneously, and that in fact the flotilla became, by reason of the 
engines being reversed, a mere log on the water within that time, and was thereby, because 
of being so made helpless, carried up to tho bank. But this is the only act of negligence 
contributing to or causing the disaster which it is sought to establish. In every other 
respect the Captain’s conduct is left uncballeuged. 

I believe that the flotilla had the necessary steerage way, although, whether from the 
eddy stated to have existed at that spot or for some other reason, she did not answer her helm 
when ported, and that the accident was not caused by the reversing of the engines, oven if 
that took place 200 feet off point B. It is proper to add, that it is at least doubtful if the 
reversing of the engines took place until the flotilla was just at the bank. 

For these reasons 1 agree that no negligence causing or contributing to the disaster is 
shown, and that therefore.the appeal should be dismissed with costs. 

Hacpherson, J.—I also think, for the reasons given in the judgment just delivered, that 
the appeal must fail. I have nothing to add to the judgment. 
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[799] “ Then the Captain pulled down some of the purdahs on the port 
side to prevent their catching fire, and immediately afterwards he was,he says, 
driven to his own quarters by the flames and was obliged to jump over board 
with his wife, and he remained hanging on to one of the ropes which secured 
the flat to the shore till he was rescued by the jolly-boat of the flat which had 
been manned by the serang and some of the crew. 

“ There were two pumps on the Khyber, one in the Captain’s quarters and 
one aft in the crew’s quarters, and the Captain says that when work stopped 
for the day he went round the flat and found the pumps rigged and ready for 
use and the cargo in good order. He again went the round of the flat previous 
to retiring for the night and he found then that everything was in proper order. 
That was about 9 or 9-30 P.M. 

[ 809 ] “ 1 As the result of the fire, the flat with all the goods then on board, 
including the goods in suit, wore totally destroyed. Under these circumstances 
various questions have been raised which I shall deal with in order. 

‘‘The 6rst question is whether, by reason of any of the provisions of the 
special contract, the defendant Company are exempted from liability in respect 
of this loss. When the fire broke out there were still on board some 8,000 drums 
of jute, all the rest of the ori- [ 801 ] ginal cargo having been delivered to the 
various mills at which tho flat had called. 

“ The defendant Company rely on the 7th clause of the forwarding note 
as effectually protecting them from liability for the loss of the plaintiffs’ 
go6ds under the circumstances I have detailed. 

“ That clause runs as follows : — 

“ 'The Company will not be under any liability for damages or compensation 
in respect of loss or damage to goods (whether such goods may bo at tho time 
of such loss or damage on hoard of any steamer, flat or craft, or otherwise 
situated) except such liability us they are or may ho subject to under the 
provisions of any law for the time being in force , or of any contract other than 
this for the time being in existence between the Company and the shipper.’ 

“ The plaintiffs contend that this clause does not create any exemption from 
liability in favour of the defendant Company, but that the effect of it is to 
impose on them the ordinary liability of common carriers, that is the liability 
of insurers. It is said that tho law which is referred to in the clause 
is general law in force at the time, and that the liability of the defendant 
Company imposed by law was the liability of insurers, which was only subject 
to limitation by a special contract as provided by the Carriers Act. 

“The defendant Company, on the other hand, contend that having regard 
to the relations between the parties at the time the contract was entered into, 
and looking to the contract as a whole, it must betaken that it was intended 
by this clause to limit the liability of the defendant Company in the manner 
provided by the Act, and that on a proper construction of the clause it should 
be read as exempting the Company from all liability except such liability as by 
the Carriers Act they were prohibited from relieving themselves of. 

“ This clause has been recently considered by Mr. Justice Kill in the case 
of the Central Cachar Tea Company v. The Eivers Steam Navigation Company* 
where the question arose as to what the proper construction of the clause in 
question [ 802 ] was, and on that point the learned Judge in a considered 
judgment expresses himself as follows :— 

“ ‘ But it was contended that assuming this to be so, the 7th condition of 
the bill of lading (here, it is the forwarding note) could not have the effect of 

* Unreported. Tho judgment of the Court of Appeal affirming Mr. Justice Hill’s 
decision are given ante, p. 787 note. 
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lessening the common-law liability of the defendant Company, because the 
Company is thereby protected from liability for loss or damage, ‘ except such 
liability as they are or may be subject to under the provisions of any law for 
the time being in force;’ or in other words it was said, except liability for loss 
occasioned otherwise than by the act of God or of the Queen’s enemies, since 
the law imposes upon them liability for loss occasioned by any other means 
than these. Tho clause is not happily worded, but such a construction 
as this would have the result of altogether nullifying its intended effect, 
which 1 think clearly was at all events to carry tho Company’s immunity 
from liability for loss of goods beyond the point where the common law 
left it; and it appears to mo that the fair construction to put upon it 
is, that the carrying Company was to be liable for loss or damage only when 
brought about by causes in respect of which the law would not permit them 
to relieve themselves from liability. That is, they were to bo liable only for loss 
occasioned by the negligence or criminal acts of themselves or their servants or 
agents unless that liability was enlarged by a distinct contract, which in the 
present instance there is no pretence for saying was so.’ ” 

“ I have come to the conclusion that, f ought to adopt that construction of 
the clause, and I would only make one additional observation, and that is that, 
if the plaintiffs’ construction be the correct one, the clause itself would be 
unnecessary, because, if it Were struck out, the position of the defendant 
Company would be precisely that in which the plaintiffs contend tho 7th clause 
places thorn : whereas, on tho other hand, the words ‘ provisions of any law 
for the time being in force' to my mind point rather to some written law or 
statutory enactment than to the unwrhton or common law ; and if one is to look 
to the liability which is imposed on the defendant Company by statutory enact¬ 
ment at the time the contract was entered into, it becomes necessary to sco 
what exactly was the liability which, by the terms of the Carriers Act, was 
imposed on tho defendant Company. 

[803] ‘ ‘ Now the object of the Act, as stated in tho preamble, is 
as follows:— 

Whereas it is expedient, not only to enable common carriers to limit 
their liability for loss of or damage to property delivered to them to be carried, 
but also to declare their liability for loss of or damage to such property occa¬ 
sioned by tho nogligenee or criminal acts of themselves, their servants or agents, 
it is enacted. ’ 

“ According to the preamble, therefore, it was intended that the common 
law liability of the defendant Company at that time existing should be left 
untouched by the Act, but so far as the imposition of any liability is concerned 
the only liability expressly imposed is for loss caused by the negligence of the 
carriers or their agents or servants. Therefore, reading the words in the 
7th clause as referring to that liability, that is, the liability for negligence, the 
effect of the clause is to exempt the Company from all liability except for loss 
occasioned by the negligence or criminal act of themselves or their servants. 

“ But even if that he the true construction of tho clause, it is said 
that the defendant Company havo disentitled themselves to the protection 
afforded by the clause by reason of a breach on their part of the conditions of 
the contract. 

“ The alleged breach is of a two-fold character 

“ It is said, first, that the Khybcr came into Calcutta and then improperly 
went outside the limits of Calcutta to the Lower Hooghly Mills i and in the 
second place, it is said that the duty of the defendant Company being to 
deliver the goods at juggernath Ghat, where they ordinarily deliver goods 
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when they have no special instructions to the contrary, it was a breach of 
duty on their part to go to the Union Press, which is situated further up the 
river, without having, in the first place, delivered the plaintiffs’ goods at 
Juggemath Ghat. 

“ The contract was one to carry the goods from Serajgunge to Calcutta. 
I think there can be no doubt thBt Calcutta , as used in the contract, means the 
Port of Calcutta ; and that the parties so intended it, is clear from the 11th 
clause which refers to the Port of shipment and Port of discharge. There is 
no doubt that both the Lower llooghly Mills and the Union Press are within 
the limits of the Port of Calcutta. 

[804] ‘ 1 It has been contended that the contract was to carry the 
plaintiffs’ goods from Serajgunge, and to deliver them within a reasonable 
time at Juggernath Ghat, but in rrty opinion there is no such duty imposed on 
the defendant Company by the contract. The duty of the defendant Company 
on bringing tire goods within the Port of Calcutta was to give notice 
to the consignees of the arrival of the goods and to deliver the goods within 
a reasonable time at a reasonable place which the owners or consignees 
should appoint, and, failing such appointment, to deliver the goods at a 
reasonable place to be fixed by themselves. If any other meaning is to be 
ascribed to this contract, it would be impossible for the Company as a carrying 
company to carry on their business. They bring down from places up-country 
a large quantity of goods for many constituents, and 1 think the plan they 
adept as regards delivery is the only reasonable one. That plan is as follows: 
When the place of delivery is fixed by the shipper or his agents at the time of 
shipment, the notice of such fixture is given in the course of voyage by the 
commander of the flat to the Company in Calcutta, and arrangements are then 
made to give delivery of such goods at the places in the order in which the flat 
passes them in coming up the river. As regards these goods, as to which the 
owners or consignees have given no instructions as to tho place of delivery, 
they are delivered at Juggernath Ghat as soon as the arrangements made for 
the delivery of the other goods will allow, and duo notice of such delivery is 
given to the owners or to the consignees when the latter are known. 

“ Between the 17th November and-the 4th December a very large portion 
of the goods had been delivered, and I can lind no reason for the suggestion 
that there had been any unreasonable delay in the delivery of such goods. It 
must be remembered that betvvoen those dates about 20,000 maunds of jute, 
baled and in drums, had been delivered ; and as a matter of fact the Khybar was 
sent to the Union Press with t he object of giving delivery there of one of the two 
lots of drums of jute which had been shipped by the plaintiff's from Serajgunge 
under the forwarding note to which 1 have referred. Both of those lots are 
stated by the forwarding note to be consigned “ to order; ” and it appears 
[805] that subsequently notico was received by the Company from the owners 
or consignees of the second lot to deliver at the Union Press, and it was while 
the Company were engaged in delivering that lot that the fire occurred in 
which the other lot covered by the forwarding note, together with the remainder 
of the jute that was being delivered, was destroyed. 

“ As regards the goods in suit the Company received no notice to deliver 
at Juggernath Ghat or elsewhere. I think, therefore, there was no breach of 
any of the conditions of the contract of carriage by the defendant Company 
up to the time the flat was moored opposite the Union Press. 

“ The only remaining question is, whether the loss was occasioned by the 
negligence or other misconduct of the defendant Company. 

“There is no doubt that the onus of showing that the loss was not occa¬ 
sioned by any negligence or other misconduct of the Company or their 
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servants is on the defendant Company, and the way in which they seek to 
discharge it is by showing what took place immediately before and at the time 
the fire broke out, and also by showing what precautions had been taken by 
them for preventing any injury to the goods while in their custody. 

“ The conclusion to which, it seems to mo, one ought to arrive on this 
question must depend upon the credit which is to be attached to the witnesses 
who have given their evidence in this case ; because, if the story told by them 
is one which ought to be substantially accepted, I do not think there can be any 
reasonable doubt that the precautions against injury which a person of ordinary 
prudence would adopt, had been and were adopted by the defendant Company 
at the time of the loss. What the evidonce shows is not merely that the possi¬ 
bility had been excluded of the fire having originated inside the flat, but it is 
also shown that steps had been taken which it might reasonably be supposed 
would havo been sufficient to prevent fire from being communicated from 
the outside. 

“ I have very carefully considered the evidence of the three witnesses, 
and I have como to fcho conclusion that in substance the [806] story they 
tell is a reliable one, and that they are witnesses who were honestly 
desirous of telling the truth regarding the occurrences at the time of the fire. 
All the witnesses were subjected to a searching and ablo cross-examination ; 
and it appeared to me, both from the demeanour of the witnesses and 
from various statements elicited in cross-examination which must, I think, 
have been unpremeditated, and which tended strongly to corroborate their story, 
that they were speaking from an honest recollection of the events as they 
happened and certainly were not telling a tutored story. 

“ There arc discrepancies, of course, but I think none other than one would 
expect to find in the evidence of witnesses called on to relate what they 
remembered of facts which took place two and a half years ago. The precau¬ 
tionary system adopted by the defendant Company has been criticised in respect 
of three or four matters. It was said that it was improper to keep the staging 
up after work had ceased for the night, and thus to beep up communication 
with the shore; and further that, owing to the proximity of native cargo boats 
with fires on them, it was improper of the commander of the flat to remain 
where he was, especially as there was nothing to prevent his proceeding further 
out into the stream so as to avoid the neighbourhood of these native boats. 

“ I think on the evidence it would ho impossible for me to say that there 
was any negligence in not adopting either of these precautions. The evidence 
shows that those in command of the flat, I mean the Captain and the serang 
and the watchman also, were cn the evening in question at least alive to the 
possibility of danger from the proximity of these cargo boats. It is said that 
there is a serious discrepancy in the evidence of the Captain and the serang 
with reference to the fires on board these native cargo boats. There is no 
question that at the time Captain Duncan made his protest he stated 
that at 7 o’clock, when he went the round of the fiat, he saw no 
fires or lights on any of these hoats. Neither does he refer in his 
protest to a subsequent round which he says he went at 9 o’clock ; but I 
think his evidence is capable of reasonable explanation, in this way, that in the 
evidence he gave in Court be was referring to a different time from that 
referred to in the protest. I think it very possible that at seven he saw no lights 
or did not remember them at the time he made his protest, but I think 
[807] it clear that at nine he did see the lights. Both he and the serang 
recollect the circumstances of the fire for cooking purposes on the dinghy 
nearest the flat. The Captain says he called to the persons on this dinghy to 
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pufc out the fire, and that so far as he observed they did not do so. The serang, 
on the other hand, says that about that time he was sent for by the Captain 
and requested to communicate with those on the dinghy and to insist on their 
putting out the fire, and he says he did so and the fire was put out. 

“ The variance in the two stories is, I think, capable of explanation, having 
regard to the time which has elapsed sinco it occurred, and I think probably 
the Captain recollected what lie had to do with the matter hut forgot that he 
subsequently asked the serang to intervene. I think it sufficiently appoars 
on the evidence of both the Captain and the serang that at nine o’clock 
there were fires, hut with the exception of the cooking fire on the dinghy , 
the others were the lights from oil lamps ordinarily to bo soon on tho native 
craft of the sort spoken to by the witnesses, and 1 think there was nothing in 
that evidence which ought to have led the Captain as a prudent person to 
anticipate any actual danger from tho proximity of those boats, or to suppose 
that the precautions adopted against accident were insufficient for the purpose. 
It is to be remembered, having regard to the circumstances connected with 
the navigation of the Hooghly, that it is not easy for a Captain of a flat to 
keep himself constantly clear from the proximity of native boats. 

“ It is also said that the evidence doos not exclude the possibility of there 
having been coolies who had been working on this flat still remaining on 
board during the night in question in the space allotted to the cargo ; but I 
think the evidence of the Captain and that of the serang also is opposed to 
the possibility of there being any coolies remaining on the portion allotted to 
the cargo after work had ceased for the flay ; anti it must be remembered that 
there was no suggestion made during tho cross-examination of the witnesses 
that that was the case. If it had then been made, it would have been 
possible for the defendant Company to address themselves to that point ; 
hut I think it would he unreasonable, on the ovidence as it stands, for me to 
gay that there is any foundation for the suggestion that there were [808] any 
coolies occupying the portion of the flat reserved for the cargo on the 
night of the 6th December. Nor, having regard to the evidence, is there any 
ground for the suggestion that the pumps were not in proper order, or that 
they were such as were unsuitable for an emergency such as that which 
occurred. It was tho suddenness of the fire and the rapidity with which it 
spread which prevented communication between tho Captain on the one side 
of the flat and the crew on the other. The pumps were fitted with a hundred 
feet of hose, and the Captain aiul the serang have between them sufficiently 
explained how it was impossible to make effective use of them. On the whole, 
therefore, I think that the evidence shows that fclio loss was not occasioned 
by any negligence or other misconduct on the part of the defendant Company. 

I think they adopted such precautions for the protection of the goods 
committed to their care as were reasonable and proper, 

“ There is no doubt that since this fire, rulos of a still more stringent 
character have boen adopted by tho Company for securing the safety of the 
goods delivered to them for carriage; hut I see no grounds for thinking that at 
the time this fire occurred the Company had any reason to suppose that the 
system they then adopted was insufficient for tho purpose. 

“ It was only to be expected that further precautions, such as experience 
might suggest, should afterwards be adopted ; hut it does not follow that there 
was negligence on the part of the Company in not having adopted these 
measures before. I think, therefore, the loss falls within the exemption clause 
of the special contract, and the result is that the suit must bo dismissed with 
costs on scale No. 2." 
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From this decision the plaintiffs appealed. The appeal was heard on the 
14th, 15th and 16th of December 1896. 

Mr. Bonnerjee (with him The Advocate-General, Sir G. C. Paul ) for the 
Appellants.—The special contract on which the defendants rely has no mean¬ 
ing, and certainly not the meaning put upon it by the defendants. It would 
not be generally understood in the sense in which they use it. There is no 
evidence to show that it was explained to, or understood by, the person who 
signed it, and the signature is in Nagri. The defendants have not limited 
[809] their liability with regard to any particular matter. The exemption 
here sought to be had is in general terms. There is, therefore, no special 
contract; and consequently the defendants are liable, whether there was 
negligence on their part or not. 

Next, the duties and liabilities of eoromon carriers are regulated by the 
common law of England. The Carriers Act does not alter the common law,— 
Irrawaddy Flotilla Company v. Jiuywandass (L. B., 18 I. A., 191: I. L. It., 18 
Cal., 620), and does not allow a carrier to contract himsolf out of liability for 
his own negligence. And a common carrier, hy tho Act, can only limit his 
liability; he cannot get rid of it altogether. Nor can ho refuse to take goods 
without a special contract,— Macnamara on Carriers, pp. 24, 27. 

The dofendanfs did not take such care of the goods as a prudent man 
would take. The cargo was so packed against the bulkheads that in the event 
of an outbreak of fire, tho hose could not be brought out; and when at longth 
it was brought out, it was found to bo too short to ho of any use. And if a 
proper watch had been kopt, the fire could not have broken out. Another 
instance of negligence was that the Captain of the flat allowed country 
cargo-boats wit!) fires in them to lie within a fow feet of the flat, though 
there was a strong breeze blowing. Negligence is defined in a variety of 
terms in lllyth v Birmingham Waterworks Company (ll Exch., 781); Grill 
v. General Iron Screw Collier Company (L. Ii., 1 C. P., 600); and Heaven v. 
Pender (L. R., 11 Q. R. D., 503) ; but here all the elements of negligence 
are present. 

Mr. Wuodroffe (with him Mr. Hill and Mr. Dunne) for the Respondents. — 
The duty of the defendants is to show that they aeted as a reasonably prudent 
man would. It is not for them tq negative negligence; hut they must show 
that it was not their negligence that led to the loss. The defendants must 
take reasonable care of the goods entrusted to their charge — Greenland v. 
Chaplin (5 Exch., 213). But they are not called upon to account for the 
fire. They are required to take precautions to prevent a lire from occurring ; 
they are not required to take the very best steps that may be suggested to put 
out a fire which they never anticipated, and which they did their best 
to prevent. 

[810] If the forwarding note were meaningless, it would not have been 
necessary to go into evidence at all. But the plaintiffs themselves did not 
take that view, for they adduced evidence. The very making of this contract 
shows that the defendants were not accepting the goods on the responsibility 
of common carriers. 

Mr. Hill (on the same side).—The Carriers Act does impose a liability on 
carriers, and this contract was made for the express purpose of limiting that 
liability. The tendency of the Court should be to give to the forwarding note 
a construction that would not render it devoid of efficacy. 

No issue w:j.s raised at the trial aB to the plaintiffs having entered into 
this special contract, nor was any evidence given that they did not understand 
it,‘ nor have they made it a ground of appeal.' 
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It may be, moreover, that the defendants themselves do not know tlio cause 
of the fire ; it may be impossible for them to ascertain it. But if the evidence 
is consistent with due care on their part, they have discharged the onus that 
is on them. That was the ratio decidendi in the case of the Central Cachar 
Tea Company v. The Rivers Steam Navigation Company {ante, p. 787 note). 

Even as regards the boats, the nearest of them was five feet away from 
the flat; and the wind blew in such a way as not to convey the sparks to the 
flat. The Captain could only request the boatmon to move away, and he did 
so. Again, the very precautions taken for the purpose of preventing a fire 
rendered it more difficult to put out a fire occurring in spite of all precautions. 
But that fact must not be taken against the defendants. 

The precautions required and the measures to be adopted need not be the 
very best that can be devised; it is sufficient if they are such as a man of 
ordinary prudence would take, and such as it is reasonable to require without 
undue inconvenience to the defendants— Fremantle v. The London and North 
Western Railway Company (2 F. & F., 3137); Dimmock v. North Staffordshire 
Railway Company 14 F. A F., 1058 (1063)J ; Scott v. London and Si. Katherine 
Docks Company (3 H. A C., 596). 

Mr. Bonnerjee in reply. 

C. A. V. 

[811] The following judgments were delivered 

Maclean, C.J.--Tho plaintiffs are merchants carrying on business at 
Calcutta and Serajgungc, the defendants are common carriers. Early in 
November 1893 the plaintiffs delivered lo the defendants 432 drums of jute for 
carriage to Calcutta. The freight was duly paid and the goods were delivered 
on board the flat Khyher, which arrived in Calcutta about the 17th November 
1893. The goods were carried under the terms of an agreement contained in a 
forwarding note, dated the ,14th October 1893. On the 7th December about 
midnight a fire broke out on the flat, which was then moored in the stream, 
about 40 feet from the shore, and connected with the shore by a staging which 
had been erected by the servants of t he defendant Company and used for the 
purpose of discharging the cargo. The construction of the fiat is accurately 
described by the learned Judge in his judgment in the Court below. I need not 
repeat what he says. 

The plaintiffs’ jute was destroyed by the fire, and the question arisos 
upon whom the loss is to fall. 

Upon this, two questions arise - - First , whether, under the terms of the 
forwarding note, the defendants are exempted from liability, save for negligence 
or the criminal acts of thomselves or their servants ; and, secondly, assuming 
that point in the defendants’ favour, whether they have shown that there was 
no negligence on their part. The first question depends upon the construction 
of the forwarding note. The plaintiffs contend that it does not roliovo the 
defendants from their ordinary liability as common carriers, that is, the 
liability of insurers, whilst the defendants, on tho other hand, say that the 
forwarding note limits their liability in the manner provided by the Indian 
Carriers Act of 1865, and exempts them from all liability except such as under 
that Act they are proventod from contracting themselves out of. It is conceded 
by the defendants that the only clause in the document which can relieve them 
from their liability as insurers is clause 7. 

In the view which I take of the second question in this case, it is 
unnecessary to decide the first, though I feel constrained to add that, having 
regard to the nature of the contract, one in [812] which the carrier seeks to 
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limit, his common law liablity, and to the clear and definite language used, 1 
entertain a serious doubt whether the view of Mr. Justice Sale on the point 
be correct. 

I merely confine myself to saying that that construction cannot be arrived 
at without doing violonce to the language used—language which, read in its 
ordinary meaning and signification, appears to me to be clear and precise, and 
used in a clause which is quite consistent with the other clauses of the docu¬ 
ment, and that the effect of that construction is to import into the contract 
words which are not there, and to place a forced and unnatural construction 
upon the words which are there. 

Assuming, then, in the defendants’ favour that the true construction of the 
forwarding note is such as they contend for, the remaining question is whether 
the defendants have discharged the onus which is undoubtedly and admittedly 
cast upon them of showing that there was no negligence on their part. 

Negligence has been definod by Mr. Baron Aldeuson in Blyth v. Birming¬ 
ham Water Works Gompan u [11 Bxcb.,781 (784)1 in the following terms ■ “ Neg¬ 
ligence is the omission to do something which a reasonable man, guided upon 
those considerations which ordinarily regulate the conduct of human affairs 
would do, or doing something which a prudent and reasonable man would not 
do and this definition has been subsequently adopted by other Judges. 

In the present case, no evidence has been adduced except by tho 
defendants; the plaintiffs apparently could adduce none. 

In applying to this case the principle laid down by Baron AlDERSON, it 
becomes necessary to ascertain, if possible, how the fire originated, and what 
precaution the defendants had taken to provide against tire, and for extinguishing 
it. The theory, as to the origin of the fii'e, put forward by the Captain of tho 
flat and his serang, is that tho fire was caused by a spark from the fire in the small 
native boats which were close to the fiat and between it and the shore, from 
which direction the wind was blowing. This view, however, is not accepted 
by the respondent's Counsel at the Bar. Looking to the hour at which the fire 
occurred, to tho time when, according to the Sevang's evidence (between whoso 
evidence [813] and the Captain’s there is some discrepancy on this point, the 
Captain saying that when he turned in at 9 P.M the fires in the native boats 
were still burning, and the serang saying that they were all then out), the fires 
in the native boats were out, to the fact of tho purdahs on the flat being made of 
thick canvas, and to the month of tho year, when there would likely be a heavy 
dew on the purdahs, 1 think it is extremely improbable that the fire so originated. 
If this view be correct, and it not being suggested that the fire arose from the 
intervention of any natural agency, for example lightning, the inference is 
irresistible that it arose within, and was caused from within, the flat itself. 
If that ho so, the question arises whether the mere occurrence of the fire, 
arising as 1 think it must be taken to have arisen, from some cause within 
the flat, which was under the management and control of the defendants or 
thoir servants, is, in the absence of explanation by the defendants, per se 
evidence of negligence. So far as the cases cited before us show, thore is no 
very express authority upon the point; though in the case of Scott v. The London 
and St. Katherine’s Dock Company [3 H. & C., 596 (601)], Chief Justice 
EBLEsays: “ When the thing is shown to be undf*; che management of the 
defendant or his servants, and the accident is such as in the ordinary course of 
things does not happen if those who have the management use proper care, it 
affords reasonable evidence, in the absence of explanation by the defendants, 
that the accident arose from want of care.” , No doubt, those words were used 
with roferonce to an accident different and arising under circumstances 
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different from the present case. If there be no evidence as to the origin of the 
fire, and no explanation afforded by the defendants, can they be said to have* 
discharged the onus which is admittedly cast upon them of disproving negli¬ 
gence ? The defendants contend that if they lay all the evidence they can 
before the Court, it is for the Court to say whether they had discharged the 
onus, and reliance was placed on the case of the Central Cachur Tea Company 
v. The Rivers Steam Navigation Company {ante, p. 7S7 note) which was 
decided by this Court on the 4th March 1896, but is not reported. That 
case, however, decides no question of law applicable to the present: it only 
[814] decided, first, that there was a special contract, as to which there could 
have been no reasonable doubt; and, secondly, upon the facts, that negligence 
was disproved. 

The plaintiffs say that not onlyliave the defendants not disproved negligence, 
but upon their own showing th.'y have been guilty of it. They say that the 
Captain did not, under the circumstances, take those precautions which a 
reasonable man, in the position in which lie was, would take and ought to 
have taken. They contend that the appliances for extinguishing fire wore 
absolutely ineffective, and that the watch was insufficient, and that the 
watchman, an old lasear, upon his own showing, was not doing his duty. 

In all cases the amount of care to he taken must be proportionate to the 
decree of risk likely to he run. Applying that principle to the present case, 
we' find that the cargo was admittedly of a very inflammable nature ; and, in 
my opinion, having regard to the nature of the cargo, the defendants ought to 
have had at hand at all times proper and effective appliances for extinguishing 
the fire, should one accidentally arise. 

I now come to a consideration of the evidence. There is a discrepancy 
of some importance in what the Captain stated in his protest and in his subse¬ 
quent evidence : in the former he says nothing about going on deck at 9 P.M. 
and seeing the fire in the nativo boats, some five or ten of which were between 
the flat and the shore. It is certainly matter for comment that he should 
have said nothing about this in his protest. But I will take his evidence. He 
says that he went round the flat at 5-30 P.M. to see if everything was right, 
and to rig the two pumps, ouo alt and one forward, which ho says he did. 
One pump is forward of the lorward bulkhead and hho after pump is abaft the 
after bulkhead, lie says ho locked the sliding doors of the bulkheads, that 
all the fires on the flat wore out at 7 P.M., and that everything was then all 
right. He came up again at 9 o’clock, and he says that all the cargo boats 
had their fires, and that when be went to bed at 9 o'clock they all had Bros. 
This is not consistent with what the sorang tells us. Ile speass as if there were 
then but one fire, which, upon his remonstrance, was put out. Tim Captain was 
1*18] evidently anxious about the proximity of the fires in the native cargo 
boats. This is clear from the serang’s evidence at pages 64 and 65 of the 
Paper Book. He says : “ Tt was because the fire on the dinghy was dangerous 
to the flat that the Captain sent for me. Yes, the Captain did speak to me 
about the danger. At first when 1 wont up to the Captain, the Captain said 
to me I was not taking proper care. He abused me and said, ' Thore is fire 
in the dinghy close by. Go and tell the people to put the fire out. Our flat 
may catch fire.” 

The Captain thought there was danger from theso fires; his attention 
was directly called to the risk. Under these circumstances, I think, a prudent 
man would have made a point of seeing that the pumps on his flat were in a 
really workable condition. The Captain, however, did nothing, but went to bed. 

The fire broke out about 12-30. An old lasear, named Tamizuddin, was 
the watchman on the starboard sitio and he came on watch at 12. One Omed 
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Ali was on the watch on the port side, but owing to ill-hoalth he could not be 
called. His absence from the witness box is, to say the least, unfortunate. 
According to Tamizuddin's statement all was well when he came on watch : 
he came on watch as he tells us, amongst other duties, to guard against fire. 
He went forward and was looking at the anchor to which some jungle had 
stuck for some 7 or 8 minutes and then he saw the glare of the tire. He tells 
us that if he had noticed the fire in time he could have put it out, and the 
Captain also tells us that when ho first saw it, it was not very big. If 
Tamizuddin had been moving backwards and forwards along the covering board, 
instead of standing and looking for 7 or 8 minutes at the anchor, for which 
there could apparently bo no necessity, he would, according to his own showing, 
have seen the fire as soon as it originated when, as he says, he could have put 
it out. This, I think, is what he means by his evidence that if he had seen 
it at first he could have put it out. It is not very easy to determine from this 
witness's evidence whether, at this hour, there were firos in the native cargo 
boats. lie speaks of lights and tires rather indiscriminately : but, as the 
result of his evidence, I think he means there were lights and not fires. 

When lie saw the lire he shouted out to Omed Ali and to the [816] 
Captain, and then went along the covering board on the port side to the stern, 
and poured water on the burning jute from buckets, and then he makes the 
significant statement that they tried to put the lire out with the pumps, but 
the hose did not reach the place whore the fire was. In other words the 
hose was too short. The vessel was about ii70 feet long and the place 
between the bulkheads was about 22b feet, Tho pumps being behind the 
bulkheads, each pump ought, in order to command tho whole of the cargo 
space in tho event of fire, to have had about 110 feet of hose. There is no 
evidence what the length of hose was, hut it was admittedly not long enough. 
This is what the Captain says about the pumps at p. 49 : “I could not do 
anything with the pumps single-handed. The pumps were all ready to work in a 
moment. The pumps would have been of use at the commencement of the firo, 
that is when the fire was first seen. If both pumps had been in the same place 
and well worked, they may have put the fire out when I first saw it. But 
as placed where they were, I don’t think fcho\ would have been sufficient 
from where they were. They required 100 feel, of hose to each pump.” And 
at p. 56 he says: “No attempt was made by tho crew to use the pumps. 
The pumps would have been of uso when the fire was first seen. It had been 
burning not very long, 2 or 3 minutes.” 

It appears from this that the pump at tho foro part of the flat wasuseloss 
as there wero no men there to work it, and the Captain could not work it 
single-handed; that in tho Captain’s view tho pumps ought bo have been 
together, and, if so, and properly worked, they probably would have put tho 
firo out, arid, that tho hose was too short. A prudent man, in my opinion, 
especially when his attention had been so markedly drawn to the danger of 
fire only a few hours before, would not havo left the pumps in practically a 
useless condition. 

Tho serang’s evidence is important. IIo says at p. 62 : “ We began to 
pour in water with the buckets. We did nothing else. Yes, there was a pump 
on board. There were two pumps, one on the fore part of the vessel and the 
other on the after part. There was no room for working the pump,”— 
this, I think, must, mean the pump in the after part of the flat—[817] 
“ because the e*.r>lies had taken up cargo from the holds and the deck was 
jammed with the cargo. The throwing of water with the buckets did no 
good. Wo did nothing else ” At page 63 he*says: “ The cargo inside was right 
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up to these bulkhead doors. Yes, the doorway was completely blocked up in 
front of the door from the doorway to the roof. At page 65 he says : “ The aft 
pump which we could not work was situate aft of the aft bulkhead. The whole 
of the deck was covered with cargo. Wo have not 100 feet of hose attached to 
that pump. There were no goods about the pump, hut there was the bulkhead 
against the pump and jute against the bulkhead, so wo could not carry in water 
through the bulkhead and the cargo. The pumps are fixed pumps. They could 
be removed ; they were not permanently fixed. The fire was spreading inside 
where the cargo was, and it was not possible to pump in water by carrying 
the hose along the covering board. Wo tried to work the pump, but we found 
the hose could not carry the wator to where the firo was. Wo could not 
remove our boat because there was this staging right over our boat.” 

That, virtually, is the whole story, and it comes to this : that the pumps 
wore absolutely useless. The aft pump could not he worked through the aft 
bulkhead doors, because the door was jammed up by the jute which was piled 
up on the deck; the pump in the fore part could not be worked because the 
Captain was single-handed and the hose was too short; neither pump could 
he worked along the covering hoard becauso the hose was too short, and it 
could nob be worked from the small boat because the staging was over it, and 
the boat could not be made available. 

Consequently, the appliances for putting out fire were obviously insufficient 
and ineffective. The Captain must havo known this, or any way ought to 
have- known it. It appears to mo that any reasonable man, with the clanger 
of tiro brought so immediately to his attention as it had boon on the night in 
question, and having regard to the combustible nature of the cargo, would 
have taken every precaution to see that the pumps were in effective working 
order. Had they been in proper working order, it is a fair inference to 
be drawn from the evidence put in by the defendants that the fire in all 
reasonable probability would havo £818] been put out when the Captain 
first saw it, in which case the loss probably would not have occurred. In my 
opinion the mere occurrence of the firo, under circumstances such as the present, 
is evidence of negligence : the flat, being under the management of the defen¬ 
dants’ servants, and there being no evidence adduced by them to show how the 
fire originated, and no explanation afforded,- -I say no explanation afforded 
because the suggestion that, the fire originated from a spark outside has been 
abandoned at the bar. Furthermore, the ineffective condition of the appliances 
on board the flat for extinguishing fire satisfies mo that those precautions which 
an ordinarily prudent man would adopt wore not taken by the defendants' 
servants, and this neglect appears to me to amount to negligence. 

The defendants, therefore, have not discharged the onus cast upon them 
by law of showing that thore was no negligence ; and that being so, the plaintiff 
is entitled to recover, with costs here and in the Court below. The appeal 
must be allowed. 

Maopherson, J. —If it was necessary to decide whether there was a special 
contract limiting the liability of the respondent, I should not ho disposed to 
dissent from the construction which Mr. Justice Salk has put upon the 7th 
clause of the forwarding note. That clause, which must have been intended 
by the parties to have some meaning, purports to exonerate the Company from 
any liability with an exception which is broadly but vaguely stated. The 
intention to be gathered from it is, I think, the intention to limit the Company’s 
liability to the extent allowed by the law then in force, viz., the Carriers Act, 
although this Act is not specially mentioned. 

It may be true that that Act did not subject common carriers to any new 
liability, although the preamble purports to declare their liability for loss 
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occasioned by the negligence or criminal acts of themselves, tbeir servants or 
agents. But the Act, while enabling them to limit their liability by special 
contract, declared that notwithstanding such contract they should still be 
liable when the loss arose from the negligence or criminal acts of themselves, 
their servants or agents. 

The excepted liability in the 7th clause may, I think, fairly be taken to 
be the liability there referred to, vis., the liability [819] for negligence, 
etc.; otherwise the clause has, as Mr. Justice Salk points out, no meaning at all. 

It is said that the clause was not explained to the appellant who did not 
understand it in that sense. No such question was raised heforo Mr. Justice 
Sale, and cannot for the first time be raised here. The only question raised 
was as to the construction of the clause. 

But whether there was or was not a special contract, the respondents have, 
I consider, failed to clear themselves of nogligonco. The effect of the 9th sec¬ 
tion of the Carriers Act is to make the loss of the goods evidence of negligence 
which the carrier must displace. The plaintiff' is not required to give any 
evidence of negligence, and the carrier must- account for the loss in such a way 
as to get rid of the presumption of negligence arising from it. 

Tho respondents account for the loss of the goods by shewing that they 
were destroyed bv fire, but they do not, in any way, account for the fire. They 
in effect say: “ We cannot account for the fire, but as we took and have 

shown that we took all proper precautions to prevent such an occurrence, 
it cannot be attributed to any negligence on our part.” The answer, [ think, 
is that the five occurred at a time and under circumstances which, in the absence 
of any explanation as to its origin, negative the existence of proper precautions, 
and that it is therefore in itself evidence of negligence of which the respondents 
must clear themselves. The facts as disclosed arc that the flat, which was 
in the course of being unloaded, was exclusively in charge of the respondents’ 
servants ; and the unloaded portion of tho cargo, consisting of drums of jute, 
was for the most part stowed on deck. Soon after midnight, hours after work 
had ceased, either the jute on the starboard sido of tho deck about amidships, 
or the outside canvas purdah in the immediate vicinity of that jute, it is not 
clear which, took fire, with the result that tire cargo was destroyed. 

Tho Captain of the fiat suggested that the fire came from outside, and 
that a spark from a boat near at hand ignited the canvas purdah. This sug¬ 
gestion is nob adopted by respondents’ [820] Counsel in this Court, and there 
is no real foundation for it. I do not believe that the fire was so caused, or 
that the canvas purdah took fire in the first instance. If it was so caused, I 
should be disposed on tho evidence to hold that there was negligence, and that 
with apropor look-out it might and should have been extinguished. The mere 
fact that there was a fire near at hand from which sparks might come made it 
necessary to take extra precautions and use extra vigilance, and the Captain was 
fully aware of this. 

The only other alternative is that the fire originated on the flat; and it is, 
I think, for the respondents to account for it. They are the only persons 
who can do so. It is their case that there were not and had not been for hours 
previously any fires or lights on board the flat from which the jute or purdah 
could have become ignited ; that the part of the deck where the fire occurred 
was completely shut off from the rest of the deck ; and that no one, whether 
belonging to the crew or from outside, had access to it. 

The evideuco .on the latter point is certainly not exhaustive, and I am 
not satisfied that no one had access there. The only watchman who has 
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been examined is the man who went on watch on the starboard side shortly 
before the fire broke out, and we know little of what happened on the port side 
or in the previous watches. If all the precautions said to have been taken had 
been taken, it is almost impossible that this fire could have occurred, and that 
there should have been no explanation of it. 

This is not a case in which the Court can point to some particular act or 
omission in connection with the fire, and say that it amounts to negligence,— 
and for this reason, that the facts are not fully before the Court, the cause of 
the fire being unexplained. Great stress has been placed upon the statement of 
the late Chief Justice in the caso of the Central Cachar Tea Company v. The 
Rivers Steam Navigation Company (ante, p. 7B7 note) that “ when the parties 
have placed all the evidence on which they rely beforo tho Court, it is for the 
Court to say upon that evidence 'whether or not tho loss was caused by the 
negligence of the carriers or their servants.” That was a case of a very 
different kind. There all the facts wore fully before the Court, and the Court 
was in a position to say upon [821] those facts that there was no negligence. 
What the Chief Justice said had reference, 1 think, only to tho particular 
circumstances of the case before him. 

Treating the fire as evidence of negligence, that evidence has not in my 
opinion been displaced. 

1 also agree with the learned Chief Justice for the reasons which he 
has given that the appliances for extinguishing a fire were ineffectual and 
insufficient. The appeal must, therefore, succeed. 

Trevelyan, J. —The two questions ill this case are, first, what is the 
meaning (if any) of the 7th clause of the forwarding note ? and, second, if the 
construction put upon that paragraph is correct, are the defendants under the 
circumstances of this case liable for tho loss of the jute? -\s to the first question 
I am not prepared to differ from the views expressed by Mr. Justice SALK in 
this ease and by Mr. Justice 11 ILL in the case of the Central Cachar Tea ('ompany 
v. The Rivers Steam Navigation Company (unreportod). 

The construction which they have adopted seems to me to bo tho only 
one which can give any effect to the paragraph in question. 

The construction suggested by the appellant is one which renders the 
paragraph completely nugatory. It can never have been intended by this 
elaborate paragraph to inform the consignor that the Company's liability was 
co-extensive with that ol other carriers who did not make special contracts. 
By this paragraph the Company must have intended to guard itself from any 
liability out of which the law permitted it to contract itself. 

It may bo, as Mr. Jitmnerjec says, that it would be exceedingly difficult 
to translate this paragraph intelligibly into any vernacular language; but the 
defendant did not in tho original Court deny liis understanding of the contract, 
and no issue which would include this question has been framed The only 
issue on the subject of the contract is as follows : “ Whether, assuming that 

loss was not due to negligonco or misconduct of the defendant Company, is 
the defendant Company, under the terms of the forwarding note, protected 
from such liability and loss.” This issue [822] only raises the question of the 
construction of tho forwarding note. It is, therefore, necessary to consider the 
second question. 

On this question I have no doubt that under the law it is for the 
defendant to disprove negligence ; that is, to show a state of facts which are 
inconsistent with negligence on their part. 


12 OAH—70 
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/.VV- Section 9 of the Carriers Act provides " that in any suit brought against 

' a common carrier for the loss, damage, or non-delivery of goods entrusted to 
him for carriage, it shall not be necessary for the plaintiff to prove that such 
Joss, damage, or non-delivery was owing to the negligence or criminal act of 
the carrier, his servants or agents.” In other words, the loss of the goods is 
primd facie evidence of the negligence or criminal act of the carrier, his servants 
or agents, and, therefore, if the currier seeks to exempt himself from liability, 
he must negative such primd facie evidence, that is to say, he must prove 
that the loss was or must have beeu occasioned otherwise than by the negli¬ 
gence or criminal act of himself, his servants or agents. It is contended that 
the late Chief Justice’s judgment in the Central Cachar Tea Company v. The 
Rivers Steam Navigation Company (ante, p. 787 note) has placed a different 
interpretation upon the law. I am not prepared to say it has. In that case 
all the facts wore apparent; the loss of the ship was caused by an impediment 
to the navigation, and the only question was whether the Captain was negligent 
in not avoiding that impediment. Of course, if all the facts are before the 
Court, and there is nothing to discover or disclose, then the Court has on those 
facts to say whether there is negligence. But here there is really nothing to 
show what the cause of the fire was; we can only guess at it. 


It remains to be seen whether in this case the defendant Company has 
disproved negligence, or has placed before the Court a state of facts which is 
inconsistent with negligence or a criminal act. 


They have not really attempted to shew how the fire arose. Thero is no 
doubt that in the Court below the defendants put forward the theory that the 
cargo must have been ignited by a spark coming from the neighbouring boats. 
This theory has [823] been repudiated by the learned Counsel who repre¬ 
sented the Company before us. There is no doubt that it i* oue which will 
not bear investigation. 


According to the story for the defence there was a thick curtain completely 
protecting the cargo on the east side of the flat. A spark from one of the fires 
in the boats, even if there was any fire alight at that time of night, could not 
have ignited the purdah or the cargo. If it did so, the look-out man, if he 
was on the watch, must have seen it happening. The defendants’ evidence, 
if it is to be believed, makes it quite clear that the firo could not have origi¬ 
nated from outside, at any rate from the shore side. The precautions which 
aro said to have been taken would have been sufficient to ward off the 
catastrophe. 

It heing clear from the defendants’ own case that the firo could not have 
originated from the cargo boats or the shore, the only alternative is that the 
fire owed its origin t-othe act or negligence of some one on board either the flat 
itself or the Hafjan. It cannot have arisen from any fire on board of the 
Hafjan as the wind was blowing off the shore and the fire broke out on the 
shore side of the Khyber. Even if the fire did break out in consequence of 
something done by some one on board the Hafjan, the defendants would be 
responsible. To my mind the evidence shows that the fire must have been 
started by the design of, or by an accident happening to, some one on 
board the Khyber. On the evidence I can conceive no other possibility. 

The only persons on the Khyber were the servants and agents of the 
defendant Company. The Company is responsible for their acts. 

Having regard to the fact that the fire must have commenced on the 
Khyber, and that the Khyber was in sole occupation of the defendant Company, 
I am prepared to go so tar as to say thgt it was the duty of the defendant 
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Company to prove how it broke out. I do not, for a moment, believe that 
every man who was then on board that flat is ignorant as to the cause of the 
fire. Learned Counsel for the appellants suggests that the fire came from 
outside, i.e., from the adjoining cargo boats. If he is right as to this the 
defence cannot be accepted. 

[824] If these fires on the boats were a source of danger, additional 
precautions should have been taken, and the watch should have been streng¬ 
thened. Learned Counsel for the respondents also asserts that the fire came 
from outside, but he is unable to show us how it so came. 

To my mind the defendant Company has omitted to prove any facts 
which can throw any light whatever upon the origin of this fire. 

It seems to me that evidence as to precautions against fire is worth very 
little, unless it be combined with evidence to show that the firo in question 
was of a kind which one might reasonably have expected to he avoided by the 
particular precautions. Lastly I ttiink that the evidence shews that the means 
provided on this flat for extinguishing fire were wholly inadequate to the 
occasions which might be expected to arise. As far as I can make out from 
the evidence, a fire in the Captain’s cabin or in the quarters occupied by the 
crew might have been extinguished by the means available if discovered in 
time. But very little else could have been done. The actual length of the hose 
has not been proved, but it was obviously of little practical use to put out 
a fire in the centre of the ship. 1 quite realise that elaborate contrivances for 
the extinction of the fire might, to some extent, impede the operations of 
loading and discharging cargo; hut if a carrier, in order to facilitate his busi¬ 
ness, omits to provide sufficient apparatus to extinguish fire in all parts of his 
ship, it can scarcely he said that he has taken reasonable precautions 
against fire. 

I would allow the appeal, order an enquiry as to the damages, and give 
the plaintiffs their costs in both Courts. 

H. W. Appeal allowed. 

Attorney for the Appellant: Balm A shutosh Dc. 

Attorney for the Respondents : Messrs. Orr, Robertson & Burton. 

NOTES. 

11. This was affirmed bv the Privy Council in (1898) 26 Cal., 398 P.C. Son also ‘26 
Cal., 4G5. 

II. The mere loss being prima fade evidence of negligoncc, the onus lies on tho common 
carrier even in a case covered by special contract, to disprove negligence :—(1913) 40 Cal., 
716; (1914) 16 Bom.L.R., 467 ; (1911) 14 I.C., 793 (Bom.).J 
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[825] APPELLATE CIVIL. 

2'he 17th May, 1897. 

Present: 

Sir Francis Willtam Maclean, Kt., Chief Justice, and 
Mr. Justice Banerjee. 


Ishan Chunder Das Sarkar.Plaintiff 

versus 

Biahu Sirdar and ofchors.Defendants." 


Transfer of Property Act (IV of 1882), section 68 — Rights of a transferee in 
good faith and for consideration— Coed faith, Meaning, of—Effect of trans¬ 
fer made with the object to delay or defeat a creditor, the transferee not 

being aware of suck an intention—Second appeal -Civil Procedure 
Code (Act XIV of 1882), sections 684 and 586 —Findings of fact — 
Inference of law which the tacts found were insufficient to justify. 

Where a transferee for value is not aware of any intention on the part of the transferor 
to defeat or delay his creditors, hut has knowledge only of an impending execution against 
the transferor, sueh knowledge it-elf is not sufficient to vitiate, the transfer, and does not 
make the transferee a transferee otherwise than in good faith within the meaning of 
soction 53 t of the Transfer of Property Act (! V of 188-2). 

Itamburun Smtjh v. Jankee Sahuo (22 W. It., 473), refo.rred to. 

Where the Lower Appellate Court arrives at a conclusion, which is an inference based 
upon an erroneous view of law, the judgment is open to question in second appeal. 

Lachmeswar Singh v. Manorcar Hossein (I. L. R., lit Cal., 253 ; L. R., 10 I. A., 48), and 
Earn Oopal v. Shmnskhaton (1. L. R,, 20 Cal., 03 : L. R., 10 I. A., 228). referred to. 

The facts of the case, so far as they are necessary for the purposes of this 
report, and the arguments, appear sufficiently from the judgment of the High 
Court. 

Mr. Woodroffe, Mr. 0. Fanner gee and Babu Upcndra Nath Milter for 
the Appellant. 

Mr. Jackson and Balm (hrija Sunker Mazoomdar for the Respondents. 

[826] The judgment of the High Court (Maclean, C.J., and Banerjee, J.) 
was as folio ws : — 

This appeal arises out of a suit brought by the plaintiff (appellant) for 
declaration of his title to, and for confirmation of his possession of, an eight 
annas ehare of a certain jote, on the allegation that the said share, which 

•Appeal from Appellate Decree No. 803 of 1805 against the decree of B. C. Mittra, 
Esq., District Judge of Faridpore, dated the 30th of January 1805, affirming the decree of 
Balm Beni Madhub Roy, Munsif of Goalundo, dated the 28th of December 1892. 1 

t t Sec. 53Every transfer of immoveable property, made with intent to defraud prior 
or subsequent tranferees thereof for consideration, or co-owners 
Fraudulent transfer. or other persons having an interest in such property, or to dofeat 

or delay the creditors of the transferor, is voidablo at the option 
of any person so defrauded, defeated or delayed. 

Where the effect of any transfer of immoveable property is to defraud, defeat or delay 
auv such person, and such transfer is made gratuitously or for a grossly inadequate considera¬ 
tion, the transfer may be presumed to have been made with such intent as aforesaid. 

Nothing contained in this section shall impair the rights of any transferee in good faith 
and for consideration. ] • 
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belonged originally to defendants Nos. 5 and 6, was purchased by the plaintiff 
from these defendants for Rs. 1,000 on the i8th Pous 1‘297, (1st January 1891), 
under a registered deed of sale; that defendant No. 4 having, in execution of a 
decree held by him against defendants 5 and 6, attached the said share, the 
plaintiff preferred a claim, but the same was disallowed ; and that the property 
was sold in execution of the decree of defendant No. 4 and purchased by 
defendants Nos. 1 to 3 on the 21st March 1891. Two other persons were 
made defendants in the case, hut subsequently, at the plaintiff’s instance, their 
names were removed from the record. 

The suit was defended by defendants Nos. 1 to 4, and their defence, so 
far as it is necessary to be considered for the purposes of the present appeal, 
was a denial of the plaintiff’s purchase as a real and bond fide transaction. 

The first Court found that the purchase of the plaintiff was not a real and 
bond fide transaction, but was merely a nominal one, resorted to with the 
object of defeating the claim of defendant No. 4, and it accordingly dismissed 
the suit. 

On appeal by the plaintiff, the Lower Appellate Court has found that the 
plaintiff purchased the property, but not in good faith, and it has accordingly 
affirmed the decree of the first Court, dismissing the suit, in second appeal 
it is contended for the plaintiff that the decision of the Lower Appellate Court 
is wrong in law, because the mero circumstance of the plaintiff having been 
aware of the fact that the defendant No. 4 had taken out or was going to take 
out execution against defendants Nos. 5 and G was not sufficient to make his 
purchase one not in good faith, as the Lower Appellate Court has held. It is 
further contended that the only thing nccossary to constitute a purchase in 
good faith was that the purchase should he real and for value, and a real 
purchase for value, even if it was with the object of defeating or delaying 
[827] creditors, would still he a purchase in good faith and entitled to be 
upheld ; and iu suppeut of this contention the cases of Hood v. Dixie (7 Q. B., 
892), Hale v. Saloon Omnibus Co. (4 Drew., 192), Hambio an Singh v. Jankec 
Sahoo (22 W. It., 473), Sankarappa v. Kanin ay a (3 Mad. H. C., 231), Suba Bibi 
v, Balgobind Das (1. L. It., 8 AIL, 178); and Se.khnram Mahipat v. Dawud Valad 
Jatvabhai (I. L. 11., 4 Bom., 7G note) are relied upon. 

On the other hand, it has been argued for the respondents that the ques¬ 
tion of good faith is a question of fact, and the Lower Appellate Court having 
found that the purchase of the plaintiff was not in good faith, it is not open to 
this Court to interfere with its judgment in second appeal • and in support of 
this argument the case of Durga Choirdhrani v. Jewahir Singh Choivdhri 
(1. L. R., 18 Cal., 23 : L. It., 17 1. A., 122) is referred to. 

Now, the validity of the purchase under which the plaintiff claims is to 
be determined with reference to section 53 of the Transfer of Property Act, 
which enacts that “ every transfer of immoveable property ” (we arc only 
quoting so much of the section as is applicable to the present case) “ made with 
intent to defeat or delay the creditors of the transferor is voidable at the 
option of any person so defeated or delayed.” And then, after laying down a 
rule of evidence, the section further proceeds : “ Nothing in this section shall 
impair the rights of any transferee in good faith and for consideration.” 

Reading this section as a whole then, what it means, so far as it is appli¬ 
cable to a case like the present, is this, —that where a transfer of immoveable 
property is made with inteut to defeat or delay any creditor of the transferor 
it is voidable at his option; but where a transferee for value takes the pro¬ 
perty in good faith, that is without being a party to any design on the part o£> 
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the transferor to defeat or delay his creditors, his rights shall not be impaired 
- by anything contained in this section. 

The words “ good faith ” have not been defined in tho Act; nor is there 
any definition of the expression in the General Clauses Act of [828] 1868, 
which was in force when the Transfer of Property Act was passed. 

But a consideration of the section, taken as a whole, leads us to the view 
we have taken, that the object of the laRt paragraph of section 53 is to pro¬ 
tect an innocent transferee for value, notwithstanding that the transferor may 
be actuated by a desire to defeat or delay his creditors. But there arises a 
further question,— whether, where a transferee for value has knowledge of an 
impending execution against the transferor, such knowledge itself is suffi¬ 
cient to vitiate the transfer and mako it one not in good faith, notwithstand¬ 
ing that the transferee may not he aware of any intontion on the part of 
the transferor to defeat or delay his creditors, and notwithstanding that he 
may honestly helievo that the sale is resorted to for the purpose of paying the 
creditors. We are of opinion that mere knowledge of an impending execution 
against a transferor is not sufficient to make the transferee a transferee otherwise 
than in good faith, when he does not share the intention of the transferor 
to defeat or delay his creditors. 

This view is fully supported not only by reason but also by authority : see 
the case of Iiamburun Singh v. Jankee. Sahon (22 W. R., 473). We arc not 
prepared, however, to accept as correct the extreme contention urged on behalf 
of the appellant, that all that was necessary to constitute a transferee in 
good faith within the meaning of section 53 was that the transfer should 
bo real, and that, although the transferee might share the intention of the 
transferor to defeat or delay creditors, he would still he a transferee in good 
faith. It cannot he said that the transferee for value who accepts the transfer 
for the purpose of helping the transferor to convert his immoveable property 
into money which cat) easily be concealod and kept out of the reach of his 
creditors, and thus defeat or delay the creditors, is a transferee in good 
faith within the meaning of section 53. We do not think that the cases cited 
support this view. They are cases under 13 Elizabeth, c. 5 : and though that 
Statute forms in part the groundwork of section 53 of the Transfer of Property 
Act, its language is different, and the Indian law goes much further than 
[829] the English Statute. In the case of Wood v. Dixie (7 Q. B., 892) it was 
held that a transfer of property for good consideration was not void merely 
because it was made witli intent to defeat the expected execution of a judgment 
creditor; and tho same view was taken in the case of Hah v. Saloon Omnibus 
Co. (4 Drew., 492) ; but they do not go so far as the appellant’s contention 
goes. Indeed, it would almost l>e a contradiction in terms to say that a trans¬ 
feree for value, who takes the transfer with the intontion of helping the trans¬ 
feror to convert hib immoveable property into money which can easily be 
concealed, and thus to defeat or delay his creditors, should nevertheless be 
treated as a transferee in good faith, and the transfer to him should be upheld 
though section 53 says that a transfer made with such intention is voidable at 
the option of the creditors. Whore the transferee is a creditor of the transferor 
and accepts the transfer in satisfaction of the debt due to hire, though with the 
knowledge that his doing so has tho effect of defeating other creditors of the 
transferor the transfer may come within the last paragraph of section 53 of 
tho Transfer of Property Act. But that is not the case before us, and it is 
unnecessary to say more on this point. 

There arises then the question whether the Court of Appeal below has 
come to a finding that the purchase of the plaintiff was not in good faith, so 
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as to preclude this Court from interfering in second appeal. No doubt, if the 
Lower Appellate Court has found upon the evidence that the plaintiff was 
not only aware of the impending execution of decree against his vendors 
but also shared the intention of his vendors to defeat or delay that execution, 
the finding Would be unassailable in second appeal. But if, after having found 
that the intention of the vendors was to defeat or delay their creditors, and 
that the plaintiff was only aware of an impending execution against the 
vendors and nothing more, tho Lower Appellate Court has come to the con¬ 
clusion that the plaintiff ’s purchase was one not in good faith, thon that con¬ 
clusion is an inference based upon this view of law, that mere knowledge on 
the part of the transferee that there is an impending execution, coupled 
with an intention on the part of the transferor to defeat or delay his creditors— 
an intention not known to [830] the transferee—necessarily makes the pur¬ 
chase one othor than in good faith—a view of the law which, as we have shown 
above, is erroneous. And, if that bo so, tho judgment is open to question in 
second appeal. 

In support of this view we may refer to the cases of Lachmeswar Singh v. 
Manowar Hossein (1. L. R., 19 Cal., 253 : L. ft., 19 1. A., 48) and Ram Gopal v. 
Shamskkaton (I. L. R„ 20 Cal., 93 : L. ft., 191. A., 228). 

Now, as we understand the judgment of the learned Judge below, he has 
not come to any finding that the plaintiff' shared the intention of defendants 
Nos. 5 and 6 to defeat or delay their creditors ; but lie has come to the con¬ 
clusion that tho plaintiff's purchase w r as not in good faith, because he found 
that the plaintiff was aware of the impending execution of decree against 
defendants Nos. 5 and 6 by defendant No. 4, and of that, alone. But, as we 
have said above, such knowledge may be consistent with good faith in the 
plaintiff, and the purchase by the plaintiff will not he vitiated on the ground 
of had faith, unless it can be clearly proved that the purchaser was a party to 
a design of his vendors to defeat or delay their creditors. Wo should add that 
we do not think that the learned Judge below was right in importing into 
section 53 the definition of constructive notice given in section 3 of the Act. 

In this view it becomes necessary to remand tho case to the Lower Appel¬ 
late Court, in order that it may determine tho question whether the plaintiff 
purchased the property in dispute from defendants Nos. 5 and fi with the 
object of enabling them to defeat or delay their creditor, the defendant No. 4, or 
with the knowledge that they intended to do so. 

If it coine to an affirmative finding on that question, the suit must be 
dismissed. If it come to a negative finding the plaintiff will he entitled to a 
decree!. 

Costs will abide tho result. 

S. C. Ci. Appeal allou'tt/l. Case remanded. 

NOTES. 

[I.In (1907) 34 Cal., 999 : II C.W.N., 889 ; G G.L.J., 410 this was approved and it wan 
held that a preferential transfer to one ereditor, even of all the property whoa the real value 
did not exceed the debt, was not ip?o facto fraudulent. See also (1908) 35 (.'al., 1051 : 12 
C.W.N., 7G1 : 7 C.L.J., 58G ; (1911) 10 I.C., 2:18 ; (1912) 13 M.L.T., 227 ; (1911) 10 M.L.T., 
183 ; 11 I.C., 86H. 

II. As regards upholding the deed when the considerations arc severable, sec (1908) 35 
Cal., 1051 ; (1910) 7 I.C., 614 ; (1911) 10 M L.T., 183. 

III. Findirgs based on erroneous view of the law may be questioned in second appeal:— 
(1903) 5 Bom. L.R., 956.] 
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£8813 The 7th and 29th June, 1897. 

Present: 

Mr. Justice O’Kinealt and Mr. Justice Hill. 


Ishan Chunder Hazra and others.Plaintiffs 

versus 

Baines war Mondol and others.Defendants.' 


Ejectment, Suit for—Suit against several defendants—Cause of action. 

In a suit for ejectment against several defendants who set up various titles to different 
parts of the land claimed there is only one cause of action, not several distinct and separate 
causes of action. 

So held, setting aside the decree of the District Judge who had dismissed the suit for 
misjoinder of causes of action. 

THIS was a suit in ejectment by the plaintiffs as reversioners of one Brahma¬ 
mayi Debi. The defendants set up their respective titles to different plots of 
the land by purchase from Brahmamayi Debi. The Munsif decreed the suit 
in part; but on appeal to the District Judge, the judgment and decree were set 
aside on the sole ground that there wore distinct and separate causes of action, 
and that the suit was bad for misjoinder of them. The plaintiffs appealed. 

Babu Nohni Ranjan Chatterjee, for the Appellants, having opened the 
appeal, the Court called upon 

Babu llarendro Xarain Mitier, who appeared for the Respondents. 

He argued that as there was uo evidence of combination among the 
defendants, and as the land was claimed by the defendants under distinct titles, 
the suit wus bad for multifariousness. [O'KlNEALY, J.— The decisions in 
Vasndeva Shanhhaga v. Kuleadi Xamapai (7 Mad. II. C., 290) and Mahomed v, 
Krishnan ( 1 . L. R , 11 Mad., 10(5) are against you]. It had been held, in a similar 
case, that the plaintiff should elect which of the'defendauts he would proceed 
against— Sarsingh Das v. Mangal Dubey (I. L. R., 5 All., 163); Ram Xarain 
Dut v. Annoda Prasad Joshi 11. L. R., 14 Cal., (581 1(587).] 

[832] Babu Nolmi Hanjan Chatter jee in reply cited Abdul v. Ayaga 
(I. L. R., 12 Mad. 234); Sami Chatii v. Atumani Achy (7 Mad. II.C., 260); Ackjoo 
Bibee v. Lallah Ram Chunder Lull (23 W. R., 400), and Omar Ali v. Wcylayet 
Ali (4C.L. R., 405). C. A. V. 

The judgment of the Court (0'Kinealy and Hill, JJ.) was as follows:— 

In this case the plaintiffs sued on the ground that they were reversioners 
on the death of one Brahmamayi Debi for the possession of land, in other 
words, in ejectment. The cause of action, namely, what the plaintiffs were 
bound to prove in order to succeed, was that they were the reversioners 
of Brahmamayi in regard to this property, and that the claim was not barred 
by limitation. The defendants then could raise any answer they thought fit to 
get rid of the claim ; but the causo of action was one. Even in England, in an 
action in ejectment, all the parties in possession are joined. We think, therefore, 
that the decision of the Court below is wrong ; and, setting it aside, we remand 
the case to the lower Court for trial on its merits. Costs to abide the result. 

H. W. Appeal allowed. Case remanded. 


r ,,, * Appeal from Appellate Decree No. ISIS of 1805 from the decision ofG. Gordoa, Esq.. 
Omcmtiiig District, Judge of Ihrbhum, dated the 8th August 1895, roversing the decision of 
Bahu Ham Churn ivlullick. Munsif of Holepur, dated tfao Cth August 1894. 


560 





SAFIUR RAHMAN V. MAHARAMUNNESSA BIBI Ac, [1897] l.L.R. 24 Cal. 833 

NOTES. 

C I. This was followed in (1910) 6 I.C., 577, Cal., (Reversioner's suit against several 
transferees from the same Hindu widow—held no misjoinder, though issues affecting the 
several defendants were required to bo tried separately, following (1908) 83 Bom., 293 : 11 
Bom. L.R., 34) ; (1908) 30 All., 560; (1902) 29 Cal., 871 (where the English Law is dis¬ 
cussed) ; (1907) 29 All., 267. 

II. Separate suits not forbidden in such cases:—(1910) 6 I.C., 220 (All.) ; see also (1899) 
4 C.W.N., 297. 

III. In (1902) 6 C.W.N., 585, those that infringed the right at different times were differ- 
«nt sets of persons who acted under no combination, and that case was thus distinguished.] 

[24 Cal 832] 

The HOth May, and 28th June, 1807. 

Present: 

Mr. Justice O’Kinhalv and Mr. .Justice Hill. 

Safiur Rahman.Defendant 

versus 

Maharamunnessa Bihi and others.Plaintiffs 

and others.Defendants. + 

Specific Performance—Joint contractees — Right of one contractee to specific 
" performance, against the, wish of the. others--Specific Relief Act {[ of 1877), 

section Id. 

Under a single contract to convey laud to several persons it is not open to some of the 
joint contractees to enforce specific performance of tin; contract if the other contractees refuse 
to have specific performance. 

The defendant No. 1 purchased, at an auction sale, certain lands balouging to 
the other defendants and the plaintiffs. Ho subsequently agroed to execute 
■separate re-couveyances in favour [833] of each co-owner, upon receiving 
Rs. 500 in addition to the ; rice ho had paid for the lands. 

The plaintiffs desired performance of the contract ; but the other co¬ 
owners did not, and they refused to join the plaintiffs in a suit against the 
■contractor. The plaintiffs accordingly made them defendants. 

The Subordinate Judge decreed the suit; and his decision was upheld on 
appeal to the District Judge. 

The defendant No. I (the contractor) appealed. 

Mr. Khundkar and Bahu Haro Clumder Chukerbutty appeared for the 
appellant, and argued that the contract was nob one, but many ; that the suit 
was bad for multifariousnoss ; and that, as some of the contractees did not 
■desire specific performance, the suit ought not to have been decreed. 

Moulvi Mahomed Mustafa Khan (with him Dr. Rash liehari Ghose ) con¬ 
tended that the contract was severable, and that the case fell within section 16 
of the Specific Relief Act. If oue joint landlord refuse to join the others in a 
suit for rent, they may sue alono; and the same principle should be applied 
to the present case. 

C. A. V. 

The judgment of the Court (0’Kinealy and Hill, JJ.) was as follows:— 

The defendant No. 1, the appellant, made a joint contract with several 
persons that, “ on receipt of Rs. 560 as profit in addition to the price paid by 

* Appeal from Appellate Decree No. 1205 of 1895 from the decision of Baba Brojondra 
Kumar Seal, District Judge of Kurd wan, dated the 22nd April 1895, affirming the decision of 
Babu Rajeudra Kumar Bose, Subordinate Judge of Burdwan, dated the 29th September 1893. 
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him. for the property,” he would execute separate documents in favour of 
eaehjperson. 

Some of the parties who entered into that contract with the defendant 
No. 1 claim specific performance of the contract, making the others, who refused 
to have the contract performed, defendants. 

The question, therefore, is, can some of the parties to a single contract 
enforce specific performance against their adversary and the other persons who 
are defendants? 

We think, on principle, that they cannot, and that in a suit for the per¬ 
formance of a single contract the parties on oach side must be marshalled as 
plaintiffs and defendants. We thorefore decree the appeal, and dismiss the 
suit with costs in all the Courts. 

H. W. Appeal allowed. 


NOTES. 

[ This, was followed in (1911) 13 I.C., .'115 (Mad.). ] 


[834] PRIVY COUNCIL. 

The lbth and 15lk February, and 20th March, 1897. 
Present: 

Lords Watson. Houhousk and Davky, and Sir R. Couch. 


Lai it Moliun Singh Roy.Defendant 

versus 

Chukkun Lai Roy and others.Plaintiffs. 


Bepin Mohun Singh Roy.Defendant 

versus 

Chukkun Lai Roy and others...Plaintiffs. 


Priambuda Rov and others.Defendants 

versus 

Chukkun Lai Roy and others.Plaintiffs. 


[On appeal from the High Court at Calcutta.] 


Hindu Law — Will- —Construction of Will—Mitakshara family—Principles of 
construction of operative words in wills and documents—Effect of context 
upon technical, or clearly disposing, words used—Dispositions in accord¬ 
ance with the law of inheritance —“ Putra putrade krame.” 

There arc two cardinal principles in the construction of wills, deeds, and other docu¬ 
ments. The first is that clear and unambiguous dispositive words are uot to be controlled 
or qaaltliud by any general expression ol intention.* The second is that technical words, or 
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words of known legal import, must have their legal effoct, even though the testator uses in¬ 
consistent words, unless those inconsistent words are of such a nature as to make it perfectly 
clear that the testator did not use the technical terms in their propor sense. Doe d. Gallini 
v, Gallini (5 B. and Ad., 621) referred to and followed. 

In a Hindu will an heritable and alienable estate is to be understood by the use of the 
words “ shall become malik,” unless the context indicates a different intention. The words 
putra putrade hrame have acquired a technical force and arc used as meaning an estate of 
inheritance. 

That a testator may have imperfectly understood the words which he has used, or the 
effects of conferring an hereditary estate, would not justify the giving an interpretation to 
his words other than their legal meaning. 

A will contained the following in favour of the testator’s sister's soil, vis., that he “ be¬ 
coming my sthuiabiskilcto (substitute) and becoming malilc of all mv estate and properties 
shall . . enjoy, with son, grandson, and so on, in succession (putra putrade 

krame) the procoeds of my estate.” Provisions followed for the maintenance of this riephew’B 
widow, and of his daughter, should he die ; arid a gift over that "in the absence of the said 
nephew’s son, grandson, great-grandson, and so on. then of the sons born of mv sisters 
• . the eldest, with son, grandson, and so on in succession, shall” receive the ownership. 

On a claim by the [833] nearest qotraja sapindan of the testator against the nephew for the 
construction of the will: 

Held , that on the true construction of the entire will, the primd facie. legal meaning of 
tho disposing words used was not controlled by the context, so as to establish any contrary 
meaning by making it clear that the words were not used in their proper sonso; that there 
was no intention expressed to give a succession of life-estates to the nephew and his male 
issue only—a disposition which would not have accorded with Hindu law ; but that an 
alienable and heritable estate was devised to him. 

Specified property was given by the will in trust for the income to bo expended for 
religious and charitable purposes with an express prohibition of alienation of t-his property. 
There was also a gift of the testator’s estates to Government for charitable purposes in the 
event of no one entitled t,o be the testator’s nthulabinhiklo remaining alive. If expressed as to 
the heritable estate in which the beneficial interest accompanied the gift, the prohibition of 
alienation would have hocu merely void, without any effect upon the disposition of that 
estate. Made, however, as to propel t,y giveir for religious ami charitable purposes, it was 
valid by Hindu law. 

No decision as to the effect of the gift over of tho secular heritable estate was required, 
inasmuch as the contingency upon which it was limited to go over had not occurred, and 
might not occur. 

An appeal, and two consolidated appeals, from a decvee(7th Julv 1893) (Chukkun 
Lal Roy v. Laht Mohun Singh Roy, I. L. R,, ‘20 Cal., 90G) of the High Court, 
reversing a decree (2nd February 1891) of the District Court of llughli. 

These three appeals, of which two were consolidated bv order of the 20th 
July 1895, were hoard together upon the question of the true construction of 
the will, dated the 17th September 1865, made by Saroda I'ershad Hoy, of 
Chakdigi, in tho Burdwan District, who died on the 18th March <8G8, having 
made a codicil on the 16th of the latter month, reciting the will. In 1875 the 
fact of the execution of the will was contested by his widow, Rajoswari Debi, 
in a suit against the testator’s sister’s son Lalit Mohun Roy, then an infant, 
appearing by his guardian ad litem. That the will had been duly executed was 
found in the District Court of East Burdwan, and on appeal on the 15th 
June 1877. 

The present suit was filed on the 13th February 1889, after the death in 
February 1888 of the widow Rajeswari Debi, by the [836] testator's two 
nearest gotraja sapinda agnates, who were his great-grandfather’s descendants 



I LB. 2* Cal. 837 


LALIT MOHUN SINGH ROY &C. V. 


in the male line. The defendants were the sons of, or descended from, the 
testator’s sisters, and they relied upon the will. According to the decision of 
the Court of-First Instance, which in the end was held correct, the will gave 
to the first defendant Lalit Mohun Singh Roy, son of the testator’s third 
sister, an absolute estate of inheritance. The High Court, in the decree from 
which this appeal was preferred, had declared Lalit Mohun to be entitled only 
to a life ostate, and had decroed in favour of the plaintiffs as reversioners, on 
the ground of there having boon an intestacy, as to all but the life-estate to 
Lalit Mohun, who was the principal of the present appellants. 

The parties were under the Mitakshara, their ancestors having come from 
the North-West. The will and codicil, which were made before the passing 
of the Wills’ Act, 1870, are sufficiently set forth in the judgment of Mr. Justice 
Chundek Madhub Chose (I. L. R., 20 Cal., ( J21)on the appeal to the High 
Court, and their contents are stated in their Lordships' judgment on this 
appeal. Lalit Mohun Singh Roy was a minor when his mother's brother, 
Saroda Pershad Roy, diod in 1808, without leaving either son or daughter. Ou 
the petition of the managers appointed by the will, the Court of Wards took 
charge of the estate on behalf of the infant. On his coming of age the Court 
of Wards placed him in possession, in which he continued. 

There being in the will an ultimate bequest over to the Government, in 
case those whom the will benefited should not remain to carry on a certain 
charity to which the testator devoted some of his property, the Government, 
by an order of the lirst Court, made on the 17th August 1889, before the settl¬ 
ing of the issues in this suit, was joined as a defendant. Having filed an 
answer the Government appeared in. further. 

The principal question now raised was whether the will gave to the appel¬ 
lant, Lalit Mohun, an absolute estate of inheritance; and, in connection with 
certain gifts over, there were disputed points as to whether the testator’s dis¬ 
positions of his property contravened the rules of inheritance according to 
Hindu law, and as to the effect of such contraventions, if any. 

[837] The relationship ot the parties appears in the following table;— 

Nal Singh liny. 


Rhairab Singh Roy. Ifurri Singh Roy. 


.Anit.iku Singh Roy . Chukkuu Lai Roy. Shoshibhusan. 

I (plaintiff 1) (plaintiff 2) 

! deceased. 


Li rod a Khiroda. 

(daughter.) (daughter.) 

! ’ I 


I I l 

Priambada. Lalit Mohun Repin Mohun 
(defendants.) (defendant!.) (defendant2.) 
! 

Hahul Ciiunder Singh Roy 
ia minor.) 

(defendant 4.) 


I 

Saroda Pershad Rm. 
(testator.) 
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The plaint alleged that, under the will, neither Lalit Mohun nor any 
other person had acquired an absolute right to the testator’s estate ; and that 
subject to certain bequests for religious and charitable purposes, and such other 
bequests as might he declared valid, the whole estato vested in the plaintiffs as 
heirs-at-law according to the Mitakshara. Of this a declaration was claimed. 

Lalit Mohun’s defence was that, according to the true construction of the 
will, an absolute estate, heritable and alienable, was conferred upon him ; that, 
at all events, his interest was defeasible only on his dying without leaving 
male issue ; and that tho gift over upon that happening was in favour of persons 
other than the plaintiffs. The heirs-at-law being excluded by ulterior valid 
bequests, after the bequest to him, could not claim. 

Bepin Mohun Boy’s defence supported Lalit Mohun, and was that the 
testator had clearly made known his intention to exclude the plaintiff's from 
the succession by his having conferred on Lalit Mohun Singh Boy, his sister’s 
son, an absolute estate of inheritance, defeasible in favour of other nephews, 
as provided in the will, and that upon such defeasance lie, Bepin Mohun, 
would take, and, failing Bepin Mohun, others named were to take an absolute 
estate. 

Priambada filed a statement contending that the will was valid, and that 
the provisions in favour of himself and his representatives should take effect. 
The written statement filed for the Government was that the ultimate gift 
to them, contained in [838] the 13th para, of the will, would he absolute and 
valid in law, on tho contemplated event happening, if it should happen. 

The issues raised the principal question, whether the testator died intes¬ 
tate as to any, and what, part of his property, by reason of the will, or part of it, 
being inoperative, in that it attempted to create a new rule of succession 
opposed to the Hindu law, or whether the testator had validly disposed of an 
heritable and alienable estate. 

The District Judge (J. Crawford, Esq.), construed tho will in his judgment, 
giving a summary of it, with his own translation of the most material words. 
In his opinion it was obvious that the-testator intended that the will should 
govern the succession to the whole of his estate, and that ho wished to exclude 
from the succession those descendants who, like the plaintiffs, were descended 
in the male line from his great-grandfather. They would have been his heirs 
upon an intestacy, and it was equally clear that it was tho testator’s will that, 
in the event of his leaving no issue, an event which had happoned, Lalit Mohun, 
his sister’s son, should he the heir, or person principally to benefit by the will. 
According to this judgment, the fact that the testator expressly provided that 
the income of the property set apart for religious and charitable purposes was 
to be so applied in perpetuity, and that ho forbade the alienation of such 
property (while not making either of these directions applicable to the rest of 
his property) was significant as showing that lie meant his successors to take 
the property not devoted to religious and charitable objects as their own, 
subject to the provisions of the will. 

The District Judge declared that he was not satisfied, in regard to the 
whole will, that it was the testator's intention to make a scheme of successive 
representatives to himself. He hold, on the contrary, that the gift of the estate 
to Lalit Mohun was eff ectually made by apt and appropriate words, which 
were the words—“ he shall be the proprietor ( malik ) of my estate,” these being 
followed by other words giving to the donee, and his heirs, the income of the 
property, without any indication that their enjoyment of it was to be limited 
as to duration. In the Judge’s opftiion the gift had not been cut down by tbe 
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provisions of paragraph 9 of the will, of which the language, in his opinion, was 
[ 839 j only to be regarded as advice in reference to the mode in which the donee 
was to enjoy the income of the estate. £Ie was further of opinion that, even 
if the effect of the language of this paragraph was to fix a trust on the donee, 
as to the disposal of the balance, it was clear that such trust was one which 
the Court could not enforce. He came finally to the conclusion that the gift 
to Lalit Mohun was absolute. Part of the judgment was as follows :— 

“The gift of the estate itself to Lalit appears to me to have boon effectually made by 
appropriate words. The words ‘ ho shall be the proprietor of my estate,’ if they stood alone, 
would carry an estate of inheritance. Jatindra Mohan Tagore v. Oanendra Mohan Tagore 
[9 B. L. R., 277 (395): L. ft., 1. A., Sup. Vol., 47 (Of)'j at page 395 of the report, quoted 
in Bhnobun Mohmi Delia v. Ilurrish Cliunder Chowdhry [I. L. R., 4 Gal., 23(27): L. R., 
6 I. A., 133 (147) J The position is greatly strengthened when words follow giving the donee 
and his heirs the income of the property, without any indication that his enjoyment of it 
is to be of limited duration. 

“ Next, it has to be considered whether the gift has been cut down by the provisions of 
paragraph 9. The words ‘ after deducting his own necessary expenses and the yoarly 
expenses under the will, keeping in hand in the estate sufficient to preserve the estate, shall 
spend the remaining money in good works in order to increase the honour of the name of my 
family,’ it is contended, reduce the donee to the position of a mere trustee as regards the 
nalance of income. It seems to me very improbable that the testator, who had settled an 
annuity of Rs. 10,000 a year on his nephew if he did not succcod to tho estate, should have 
wished tci limit him to mere necessary expenses if he succeeded to it aud had the position of 
head of the family to keep up ; and I am inclined to think that no trust was intended, but 
only advice as to tho modo in which the donee should enjoy tho iucome. This view is 
supported by the facts that to the donee is left entire discretion in determining what his own 
requirements are, that no scale of personal expenditure is enjoined, that uo precise directions 
givon as to what good works are to be done, and that the good works are not said to be for 
the benefit of the testator. The spiritual benefit or merit ( dharm ) to be gained would accrue 
to the donee, and the expenditure would in that sense be for his own benefit. 

“ Supposing, however, that the effect of tho expressions used has been to fix a trust on the 
donee as regards the disposal of the balance, it is quite clear that it is of a nature that the 
Court will not enforce. It is bad from uncertainty both as to the subject-matter and the 
object of the trust. The question remains, whether there is any resulting trust in favour of 
the heirs, as is contended for by the plaintiffs. In support of their contention I have been 
referred to two cases, Sib Ghunder Mullick v. Treepoorah Soondry Dossee [1 Pulton, 98 (108)] 
1840 ] and SandiaL v. Maitland (1 Pulton, 475 (478—-70)J and to the case of Gokool Nath 
Guha v. Issw Lochun Roy (I. L. R., 14 Cal., 222). In these cases, the Court gave the money, 
which could not be applied, owing to uncertainty of the purposes of the trust, to the heirs-at- 
Jaw. The principle is said to be, that tho trustee is to hold for the next of kin, if it is clear 
that he was not himself intended to take the money. In the cases quoted, I understand that 
the trustee had no beneficial interest. In this case ho undoubtedly has, and the extent of 
his beneficial interest is quite undefined. In the case of Mussoorie Bank v. Raynor (I. L. R., 
4 All., 500- L. R., 9 I. A., 79) the Privy Council held that where the testator intended his 
wile to use the property according to her requirements, this was equivalent to an absolute 
estate to the wife. In the present case, that is just what the will does. It gives the donee in 
tho first place (paragraph 4) full liberty to appropriate the whole of the iucome of the estate. 
Then (paragraph 9) it tells him to use it for his own requirements and to spend the balanoe 
on good works. This seems to be an absolute gift on the authority quoted, but if it be held 
not to be so, then it seems to me that the donee’s beneficial interest is so great that, if the 
trust which l take to he for his benefit fails, he should take the money to the exclusion of 
, the heir." v 
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The District Judge, after distinguishing Shookmoy Chundra Das v. 
Monoharri Dasi (I. L. R., 11 Gal., 684: L. R., 12 1. A., 103). proceeded thus :— 

“ The next questions are whether the testator intended that in the event of Lalit Mohun 
dying without male issue there should be a defeasance of bis estate, and whether 
the gift over has been effectually mado or is invalid. 

“ The contention on behalf of the plaintiffs has bcon that the first defendant took only a 
life-interest in tho estate, and that there being a gift over which is bad on the ground that 
it is not made to any sentient being, but to a class, which is uncertain, and some of whom 
Wore incapable of taking at the testator’s death, the plaintiffs are entitled to tho possession 
of the estate, immediately on the death of Lalit Mohun. 1 have disposed of the first part of 
this contention by finding that tho first defendant under the will took an absolute heritable 
and alienable estate in the property. This being so, it is unnecessary and undesirable that 
1 should decide the other questions, as to whether any defeazance of Lalit Mohun’s estate was 
intended, as to whether this would take place in the event of his dying leaving a son by 
adoption, and as t > whether the gift over to other nephews of the testator, or residual gifts 
to the Government, were good. All these I leave undecided, as the events, rendering a deci¬ 
sion on these points necessary, may never happen. I only wish to say that the testator 
possibly had in his mind, when stating the ease of Lalit Mohun's dying without a son, the 
event of Lalit Mohun's predeceasing him.” 

[841] The decree made was this : — 

“ That tho suit be dismissed, and that it be declared that the testator did not attempt 
to create a scheme of succession contrary to the Hindu law by which lie was governed, and 
thafconsequently the will and its codicil are not invalid. It dons not appear that the testator 
Saroda Pershad Roy died intestate with rospect to any part of his estate. Since the death of 
Rajeswari Gobi, the widow of the testator, the plaintiffs havo not become entitled to succeed 
to tho estate of the testator as alleged in the plaint, and they have no right or interest in the 
same. The defendant No. 1 lias an absolute, heritable and alienable interest in the estate 
of the testator as stated in tho 3rd paragraph of his will, subject to tho charge on tho 
Government promissory notes in favour of the charities. &o., specified in paragraph 1, and the 
other bequests mado in tho will. Tho plaintiffs have no cause of action, and they are not 
entitled to maiutain this suit. The plaintiffs do pay the coses of all the defendants, and 
bear their owu costs.” 

Prom this decree an appeal to the High Court was tiled by the plaintiffs. 
The judgment of that Cotirt, in which the Chief Justice concurred, was delivered 
by Mr. Justice CHUNDISR Madhub Ghosh, and is reported at length in I.L.R., 
20 Cal., at page 921. 

They held that the intention of the testator was not to give to Lalit Mohun 
an heritable and alienable estate, but that the estate which he acquired under 
the will was only an estate for life; that the gift over was invalid: that 
the testator had not made any valid disposition of his estate beyond the 
bequest of the life estate to Lalit Mohun, and certain specific bequests given, 
and charges created, by his will; and that, subject to such life estate, bequests, 
and charges, the plaintiffs in tho suit, as lieirs-at-law of tho testator, were 
entitled to succeed to his estate. The High Court’s decree set aside the judg¬ 
ment and decree of the first Court, and declared the construction of the will 
to the effect last mentioned. 

From this decree Lalit Mohun appealed to Her Majesty in Council, as also 
did Bepin Mohun Roy, Priambada Roy, and Habul Chunder Singh Roy, in the 
consolidated appoals. 

Mr. B. B. Haldane, Q.G., and Mr. A. Phillips, for the appellant Lalit 
Mohun Singh Roy.—The judgment of the first Court that this appellant took 
an heritable and alienable interest in the testator’s estate, subject to all valid 
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ehaigos, including the charitable tiust, was correct The gift over, also, was 
well made to take effect on the defeazance of the ebtate in the event of 
1 alit Mohun s £842} dying without male i<«sue The testator gave to sons, 
and, failing sons todaughleis an absolute cstiti of inheritance Ifnochildien 
should he born as happened to be the c iso thin Lalit Mohun the eldest son 
of the testator s tlmd sistoi was to beioine sthuliliMukto mil maltk of all, 

eu^oying with son i imlsrn ind so on in sutussion the piocteds oi my 
estate Thnc w is no ittimpt to ante i jupitiiity ft wrsa mistake 
tosuppi se that the Lift oui did notiefn to the ippillmt s own death without 
leaving male iss ip md lie h id not it hue It > mdi finite failuit of male issue 
it any period noi w is it iif.lit to if id flu will is f xpiossly excluding the legal 
eoms< of the lnhuit met by «\iluding fun ill s 

The \ppcllite Court hfl m hal wk n h Iv i nis dc ud tin will as attempting 
toionfu i sut a ssion f t lilt estates iq n (least s Hi it ( ouit hid construed 
tin will to h iu fust in cst ito in lift t > tin ksi »toi s tlmd sistei s son and 
thm lo attempt to .,ive tst ift •> t Ins tutmi ers md unisons excluding 
femiles with i gift ovu on fiiliiu 1 1 issue nidi finite lv IIul this been acortect 
-onsttuction tic ^.l mid wiuld hue ban 1 ml foi the \ppi Hate Couit s 
onclusion thit tin istitn in rein t dti lftu tin life estate lo the first takti, 
would lino been undisposi 1 < f h\ tlx will m 1 would line devolved is upon 
anintfstuv is t >tli it mi 1 mug istift i pc n tlx t st iloi s light hens But 
tin apj < Hint s cisf w is th it tlx t mi Ism lux tir n was incomit It 

w is i >nt( ndf d f( 1 Lilit M ihun th it tlx w< ids cc nUiiing m lunt able uid 
ilicn ihh istit uprn Inn wm cli u udthittlx. bequest to him was not 
iltuid oi iflictallv sufsiiucnt ^dt \u hnnttd to t ilo effect upon the 

difia/ma if I l islitc l»v Ins being ihildless l dcloi/uiic which hid not yet 

tikm fhci m 1 } i lh ips lrn^ht nt\u cam Tint 1 lie woids putia putiadi 
I,mmt wm ij t woids loi lonfcii n„ m tsti t if mlxiitauu w isshiwti hv the 
decision in Lav hi M hi) \ III -> /in/ t Slt/i (1 L It 7 Oil 301 
Ij K SI K ltd lithe test dor had cxiludal fmnlts winch was not the c isi 
and if hi lud litiucl to tfit indilmite I ulirn of n It issue b\ tho woids die 
sonhss whull ilso w is n t tin cisi suili t > tinintions of the iulis of 
mhe it mu iIJIuululiww aid nlv Inu linolu. 1 tlx uiv ilxhtv of limititions 
ovu and wiull not hn [843] ilfatid the \ ilidity of tlx mim lx quest to 
Lilit Mol uii 1 he v ill fits of „if f s ovu i such w is shown hs S ijecnionn/ 
J)(sspi v Dm hi a Mull 1 (0 Min 1 \ lift md I Uniha Mohan Tauote 
v (nutt n<ha M inn la/ ir (0 1 L 11 377 I R 1 \ Sup \ol 47) 

Ihc da is on in / n I suit h i/ v S/n s/ / S/ hhiut s in liny (I Jj K , 

9 Cal cr >2 Ij H 10 I V il) tlloi led n i ^uulc is to his rust to theio the 

tcstvtoi piohibiti 1 dien itiin h tin d<\is u 1 time the dtuso did lmpoit 
indefinite tulun ot id with a ift < u ip nit lien (Into well only viguo 
hm t itious followup upi n i pi« vu us ihs »1 ute gift ixpusstd m ipt md tech 
nicil woids t 'iuh n gift is w i u ule b\ tin will to i il Mohun loulil not lie 
cut down hv tin se subsoquent dtsposil ions I hi 11 w is no i tason loi withholding 
the full ptoprictuy light fiom him to whom i* hid beui given by clear md 
duett words If such 1 1 ift coull he oveihoini h\ winds in the context tlioy 
must he woids ulmitting of no doubt hut in lie it mg pufixtly the tebtitor’b 
intention to act in a manner conti itv to his pit vious cxpics&ioua 

lii^aiiin^, the woids die sonless it wis contindal tint thov did not 
rnioit an indefinite ftiluioof issuo m tlie m lie line of Lil Mohun The failure 
f ons should I „ constiuid »s importin' idifei^moe and as giving should 
d i onto in estate over to the other nephews Till inbun Molnni Delta v 
hu n h ( himdei Chou din y \1 L K , 4 Cal *2 3 L E,5I A, 138) was cited 
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Mr. A. Phillip s (with whom was Mr. II. H. Cozens Hardy, Q.C.), appeared 
for the appellants in the consolidated appeals. 

Mr. A. Phillips submitted that there was a reason, on the High Court’s 
own construction of the will, against their view that the gift over, on the defea¬ 
zance of the estate to Lai Mohun, could not he maintained. This was that 
the gift over was linked with the endowment for religious and charitable 
purposes This would make the gift over accord with Hindu law. 

Mr. M. Crackanlhoipe, Q.C., Mr. J. D 1 laync and Mr. ,1. // .1. Branson, 
for the respondent Chukkun Lai Roy, contended that t ho construction put upon 
the will by the High Court [844] was right. The testator s devise of Iho sue 
cessive estates for life was invalid By devising those siicco-sive estates the 
will attempted to create a perpetuity Not one of them carried the full bene¬ 
ficial ownership, and such a mmkmg mil of propiiotoiship was not permissible, 
according to the Hindu law of mheiitancc. The will gave onl\ the income of 
the estate to the holders who were to take the profits ior their lives This 
brought the will within the scope of the decision in Shonkntny Chanditt Dos v. 
Monahani Dasi (L L. K., 11 Cal., <>H1 . L R, 12 1 103) Onl\ the first 

estate for life could he held good. It was tiue that the, words put hi putuide 
krame would, if taken to ho un<|uahtied hv the context, indicate an e&tato of 
inheritance. But iieie there was much in the will to show that neither they, 
nor the word maltk , were unqualified Reloicnee was made to part of the 
judgment ot Sir B I’UACOtK, when Cluet .lustice, al the lvarmg of tlio first 
appeal in the Taqou (fisc [4 B. L it., O. C , 103 tlK2)l, as showing that, the 
effect of putia patiade, tic might, in some wills, he lessened h\ woids pointing 
to the testatci's intention not to giant an absolute lntoiest. Roforonce was 
made to Jatindra Mohan layoie v. (Umciuha Mohan Tayoie (9 B. L. It., 377: 
L. It., 1. A., Sup. Vol., 17). and Mahmntd Shumsool Ilooda v. Sheu uk Ham 
f 14 B. L. R., 226, L. R., 2 1. A., 7). \s to the word mahk Vunchoo Money 
Dossoc v. Ttoylwko Moloney J)n\see(\. L R., 10 Cal., 312) was referred bo. 
As to gifts over, oi oxecut aw bequests, Ihwananth Chainlet v. Hama Soundei y 
Jhssee [12 Moo. 1. A., 41 (17)! 

As to the gift foi religious and chant able pui poses, h was not contonded 
that the prohibition to alienate, as it was confined to the property left for those 
purposes, was invalid. The estate conferred upon L ilit Mohun might he regarded 
as valid for his life, as the High Court had held it to he, hut it, was followed by 
dispositions which must he ulpidgel invalid (as they had been), because they 
were intended to create estate-, which must he considered to he inconsistent 
with the rules of inheritance according to Hindu law. That intention was 
that the estate should puss [845] from male to mule, never vesting in a female 
Tho gift over to other sistoi's sons, alter the defov/ance ot the estate given 
to Lalit Mohun, was ilso invalid, because it had been made in favour of an 
uncertain class, and had been made to include persons who would not he 
capable of taking immediately upon Lalit Mohun's death. Ret ounce was 
made to Venkata Mahapat? Stirya Itan v (ranyahara llama Han , whore there 
had been an ineffectual attempt to control the descent of property. It could 
not be established for the appellants that this case was not governed by the 
rales contained in the judgment in flic 'J’ayore c.asii (9 B. L. R., 377 , L. R., 

I. A. Sup. Vol., 47), noi did the judgment, in Soarjee money Amec v. Dcnnbun- 
doo Multich (9 Moo. I A , 123) carry the appellants’ case far enough for their 
purposes, in deciding that gifts over on the defeasance of a prior ostate were 

* L. R., 13 I. A., 97 ; 1. L R lOMwl., 15, lvp jrtoil as Venltatculr Appa Yanunn y. Pedq 
Vmkayamma. * 
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valid. Tarokessur Boy v Soshi Sktkvrmut Boy (I L R. 9 Cal, 952, L R., 
10 I A, 51) was also referred to 

Mr B B Haldane, Q 0, replied 

After waids, on the 20th March, their Loidships judgment was delivered by 

Lord D&yey - The question on these appeals is the construction of the 
will of 1 Hindu gentleuun named Snoda Pushad Ro\ who died on the 18th 
March 1H6S at the age ot thutv thieo vens The testatoi was a man of con- 
bidoiahle wealth ind as ippen s fiom his will w is of i benei olent and geneious 
dibpc bitiou, ind was tlso mxious foi the m untin ince md honom of 1 
family lie left no issue but left one widow who died m lebiuary lb 
abuu) i \c n bofoie the instilufion of th< piesent suit ThaDistnct Judge h 
that the listitm s nephew tho ippelluit Halit Moliuii Ito\ took an hcutable 
and ilion ihlc intucst m (lit ttstit n s t stilt suhjicl to i ch unable gift which 
will lx mentioned ptosei 11\ hut list tied tht question wh tl u i my defca/ance 
of Ltlit Moh ms cstitt w is intended ns the evt tits lequn mg a decision of 
tbit question mi b ht ru\n msc The cb-cue of tho Distncl fudge was lever 
ed bv llit Hi li [846] Com* The Chui Justice Sn \\ (. PilHlBAMand 
Mi lustiu Cut MU I M u ( iiosi held tint the ippell mt Liht Mohun 
Rt> hisonlv i lilt liifiMst in (he ft si itc i s estate tint the „ift ovei to take 
effect ill the cunt of the tnluu if unit ls-uc of the tj.polli.nt in the nnle line 
is bid in 1 n\ ind ini ahd uid th it subjt et ti the ippell int b life inleiost and 
subject to tho hoqutsts le to icies md c In b t,s m ulo m t tvoui of ielu,ious tnd 
ch intihlo mstitutic ns the j> 1 untitfs in the action as hens it law aie entitled 
to succeed to the e-tito left by the t-st itoi Tho juesent appeal is fiom this 
deeisnn ot tlie lliji Couit. 

Thut aie two cndmil pimtiples in the emsliuction of wills deeds and 
othei documents winch f htn Loidships think ut ipplxihle to the decision 
oi tins eisf The lust is tint cleu mil un unhigunis dispositive wends aie not 
to lx conti j'lul oi quilified by in\ genei il evjxew n of mientn n The second 
is to use Loid Ih KM \K s 1 m b u igc th it technic il woids oi woidsof known legal 
linpent inus f Invc. then ]< b il etfcct e\en <hough the testitoi uses inconsistent 
woids unless those mcoi sis-ent woids ue of such i n ituie isto makeitpeifectly 
tieii tint tho (estate i did not mt in to use the technical teiins in then pioper 
sense 1>< I ui/li/iiv alhnth B md Yd b21) 

Tlu will m the pie-ent < isc commence- with ipreimhlc contlining the 
followiDj, woids »ehed on by the lespondent Cliukkun Lai Hoy as showing an 
intention to make hisest ite in ihon ible 

It is wy nc s r \ tint ther hr nil bt - mospmil ordm iti m to seuire tunporil 
ind spmtuil wdfm md tint -uit ibl men pu vidiug tbit the work s rrdained o be 
done should ifter im doth 1 1 < irrnd t n with ut interruption and th it the member* if my 
family sh mid hivi no trouble md th it he r< ifter nn ithul ibht\hiklo <p« reons mstillod in my 
plue) should not b\ destrmng the pnpertv Ac it pit isurt extinguish the n ime of my 
fundi uid become tioublcrs Ac 

liv pn igiaph 1 the testatoi provided for the maintenance, out of the in¬ 
come of cei tain specified putm taluks, of religious foundations established by 
his gaiandhthei and motliei, of a dispensaiy established by himself, and the 
pel mar ent support ot [847] fifty helpless people in a house he intended to build 
foi the put pose and he duected that the profits of all these taluks should eon 
iinue in peijicbuitv to be expended m the manner prescribed—that the taluks 
si uid (c malicn ible and that the profits of the properties should not be ex¬ 
pel did or used for any save the purposes*afoiesaid In case oi deficiency ot 
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the income of the taluks the amount needed was to be defrayed in perpetuity 
out of the interest of Bs. 2,40,000 Company's paper belonging to the testator. 

By paragraph 2 he provided for his own right of control in respect of all 
the taluks, and that after his death that right should remain with the person 
appointed to his place. 

After reciting in paragraph 3 that he possessed a large property in addi¬ 
tion to that which he had appropriated to religious and charitable purposes the 
testator, in paragraph 4, disposed of his estate in the following words: — 

“ 4. If, by the will of God, one or more sous are born to me then after my death, my 
son or sons shall be the owner (or owners) of my estate, and the charge of managing the deb. 
shebas and dispensary, and the care of the helpless people to be fed daily, and all other busi¬ 
ness, shall rest with them. What shall remain over from the profits of the estate after the 
monthly allowances, &e., according to the provisions of the will have boen given, shall con¬ 
tinue to bo spent, as may be necessary, subject to their wishes and those of their successors. 
If no son is born, hut oue or more daughters are born, then those daughters shall with sons, 
grandsons and soou in succession, receiving the ownership of my estate and the management 
of all the work, viz., of the deb-shebas and the dispensary, and the oversight of the helpless 
people to be daily fed, Ac., conduct all the work. If no children are born to me, that is to 
say, son or son’s son or son’s son’s son, or daughter or daughter’s son, or it, at the time of 
my death, they are not alive, then the eldest son born of the womb of mv third sister Sn- 
mati Khiroda, mv nephew Sriman Kalit Mohuu Roy iiabaji, whom, since his birth, 1 have 
continued to love as a son, and who, remaining near me, is pleasiug mo by good conduct and 
the learning of good principles, whom I have been going on supporting -this nephew Sriman 
Laiit Mohun Roy Babaji becoming, on my death, my stluilnbliishiktn, and becoming owner 
(mnlik) of all my estate and properties, Ac., shall, remaining my sthulabhiskik/u, obtaining 
the management of the Iswarshcbas and the dispensary and the oversight of the people to be 
daily fed, Ac., all affairs as above described, residing in my nij dwelling-house in Suria 
Chakdigi the place of my ancestral abode, keeping the estate intact (hi., in place), enjoy, 
with son, grandson and so on m succession, the proceeds of mv estate. [848] This nephew 
is under age. If my death .should occur whilst he is in a state of nonage, then my 
wife Srimati Rajoswari Gobi and my father’s sister’s son Sriman Jogeudra Nath Roy of 
Munirambati, becoming the miner's guardians and executors, shall, as long as he has not 
attained majority, discharge all the duties set down in m,y will. The minor, on reaching 
majority, shall exercise ownership (lualikalwrt) over all the properties. If he should die son- 
less, then his wife shall receive a monthly allowance of one hundred rupees as long as she 
lives. If he should die leaving female offspring, then that daughter or those daughters shall 
receive expenses and marriage expenses from my estate, hi the absence of the said nephew’s 
son, grandson, great-grandson and so on, theu. of the sons born of the wombs of my sisters 
Biroda and Khiroda, he who remains the eldest after the exclusion of him win may be devoid 
of understanding or alllieted with any poht rotj (any of those diseases which disqualify a man 
for the exercise of religious and social rights) shall receive the charge of managing my estate 
and properties, Ac., and he, with son, grandson and so on in succession, receiving the owner¬ 
ship of ray estate and the management of the deb-shebas and the dispensary, and the over¬ 
sight of tba people to be daily fed, Ac., all affairs, shall protect the estate and enjoy the 
proceeds. And ho shall take the interest oil the Company’s papers, and have them renewed, 
Ac., whon necessary.” 

In paragraphs 5 to 7 are contained provisions of a heritable annuity to 
the appellant if the testator’s sons or daughter get the estate, and provisions 
by way of maintenance and grant of allowances to the testator’s sisters and 
another nephew. The only thing noticeable is that the same words are used 
as occur in the gift over in paragraph 4 “ in the absence of son, grandson, 
great-grandson and so on.” In paragraph 5 they may mean death without 
leaving male issue or issue, and in paragraph 7 they must from the context 
have that meaning. , 
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Paragraph 9, it was conceded, does not create a trust of the ioeome of 
the estate but merely imports a pious expression ot dobne or hope. 

Paragraph 13 contains a gift of the testatoi’s estates to Government for 
charitable purposes m an event expressed in these words — 

‘ If hereafkt on the dt ifch of the se\*i »1 poisons "who 1 bare diteimined in thu. will 
shall be m> sthulahtmhikto no one whoever it bt (uilithd) to br<om< iny sihulabhukikto 
should n mim alive ” 

The testatoi male a codicil to his will dated on the dav of his [M9] death. 
Tt contains a recital of the will which in some inspects vane« from the actual 
language of the will, hut it docs not appon t> thou Loulships tliat anv light 
ot assist moe can he ohtmied from if on the ( mstiuetion ot the will itself 
even if it he peimissiblo to rein to it foi tint puipose 

It w is not disputed on the put of the hens if 1 iw that the son of the 
testatoi if theie had been out or Ins daughUi if there* had been one, would 
have tiken an rhsolnte lioiitahle and i lien able is r ate, noi thau those to whom 
the estate is given aftoi the gift to tho appoll tm md Ins issue would take a 
like ostale Noi wa* it disputed that thu woids ol gift to the appellant wore 
tuch as to conlei on him aho an hcutahle md alien ihit* estate The woids 
“become ownei (mn/A)ol ill m\ estates and piopntics would, unless the 
context indie ited i dittcie ni nieimng, he '-ufbcient foi thitt puipose even 
without the woids ‘ enp \ with son giandson md so em in succession which 
Jattei woids uc fiiquenllv user! in Hindu wills md hive acqnned the 
foice of t< clime il woids nmuMig t huiitahU am 1 alienable estate The 
respondents howevei eonttneled Mi i* thoyn/nie/ tain lcqiJ meaning of tho 
woios used w is e on ti oiled mel quihitdby tfie ee ntext of the will and they 
put then aigument m two w iv*- Fn*.t it w<b said that tliore w is a geneial 
indention expressed in the will t> give onh a suecis 3 ion of life est ites to the 
appellant aud his male issue without powei of then >tion, and th it such geneial 
expiession ol intention w ib coninmed In the woids keeping tho estate intact” 
and the dame following tin* „dfc fo the ippdlmt Secondly, it was contended 
that the will contained such a sufficiently oxjnt-.-.id intuition to exclude 
females fiom {lit succession is won hi out down flu woids of inhcntance to 
lions male and give the ippe llant nul\ mcstite to him and his hens male 
which would lie void nevond the life tstato airordirv to the well-settled 
principle ot Hindu law 

Then FiOidsbips do not find in\ espies-, piohibition in this will against 
alienation of the estates, tho hem final (tijovmont. ol which is given fo the devi¬ 
sees, as theie is of the estates a]i|)iopiiated toiehgious and chantable purposes. 
It then* vveic such • t'nisc added to i gift of i Kent able estate it would be 
repugnmt and v« »d Tins is not like the case of 'shook hvwi/ Chitndet Das 
[830] v Moi chain Dus (1 L H., 11 Ca! , <>M L R , 12 I A , 103) in which 
it was held mdc. pendent lv of the provision against alienation that theio was no 
intention to pass the estate Tho gilt ovci to the Government m clause 13of 
the will, on which some lehanee was placed 1>\ the lospondenfs, may be con- 
stiued either as taking effect on failure of fbe pci sons named as substitutes or 
taking bv puichase, m w'hich case it might he valid, hut the event has not 
occuricd oi it mav be construed as pioviding foi a geneial failure of heirs m 
winch case it would ol eouise be void It is possible that a testatoi may have 
impeller Hi undeisto/d the words he has used, ot m ty have misconceived the 
effect or conferring a herrtahlo estate, hut this would nof justify the Court in 
gmtif. an interpiotation to the language other than the oidmary legal meaning. 

I'll! alternative blanch of the aigumenl is moie plausible, and appears to 
bo tint winch maiuly found favour with thqlearned Judges in the High Court 
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It was said that the provision for the appellant s widow m case he died sonless 
arid the provision for his daughters was inconsistent with a gilt to him and 
his heirs in legal succession because m that event accoiding to tho 1 iw of the 
Mifcakshara, the widow and daughteis would succeed ib tlu ipDell mt s heirs 
But the provisions fot the widow and daughteis oi tho appellant must beiead 
with the clause which immediately follows and would mon atcuratelv pic cede 
them Tt was decided m Soorjeimoiu ij Dus sic \ Ihnobundx Mulhcl (9 Moo 
I A 123) that a Hindu testitoi uiav give piopnty In wa\ of cxecutoiy 
bequest (to bouow a tcim horn the liw of England) upc n m evont which is to 
happon, if at all lnunedntclv on tho close of i lift in 1 ind (it his since 
been explaiuod) in fivoui of a puson bom in tin testitoi s life mu 

Then Loidships do riot pioposeto expicss m\ e pim m cm tlu c mstiuctiou 
or vahditv of the gift ovci m pni^iapb let the willlitci then The} do 
not tind it nciessuv to do s> The runt (white i it nm b Jinn novel 
occui and if it docs the cpustion will piobibl\ uise bt t \ee i | nLies othoi thin 
tho present litif ints If "*he oitnf lefuie 1 to in tli elnscis tlu (It it h of 
[851] the* ippellmt without loivm^ milt is nt it units i t< nsistmt ii d in 
teltigihU senes of limit if ions It wculd be i „dt in it (t in ui 1 ie,hsh 
teini)tothe ippellint deft isible men cfhiseh i<h vitloul 1 mm,in lit issue 
with a piovisum in thittveiit it 1 his wiliw ind dujitti-, wl o would be 

disippointfd b\ the oiuitionof tie *ptt ovti It w is pit seel lip n then 

Loidships th it tho t\e nt itfcuedliis i r uide imde fiiluit e t issue mile The 
cliuso in tli it eve nt would ol e e n e h veil Jut t i tm pui|ot of eons me 
tion ind iscutiinin flute titcisnrini the (fleet of it e n il t othei piovi 
sions of the will must be e nsidtit i In lit pun n ef then J tmlslnps the 
woids of tlu ileuse k) n d niche de en\ intention to »,i t l ucessiou of life 
intei tsts t > tho iipcllmt n u his issue mil cn t > \ n \ the turns < t ftm gift to 
L iht Moll uti Kf i nul if it could li n o t tie«t tun to if the ] lovmons fot the 
wife ind d uipiite l s would s( ill 1 ol be urn e tiling Jhui I oi tslups e umot 
hnd nn\ sulheie.nl icnoi f< i mpntun mte tlu ift to t u ipollmt nnnplu 1 

piolnbition if. mist fe in lie s iKceedm is hen s ts te limit tlu nituu oi 

extent ot iht istite ♦ il cn 1 v flier i}i f h nt (i ee nfu e. it In e nsfiuetioii to 
hens m lie ilthoiuh 1 is e st t mu be deki life if tin ^ift o\u i \ iliel md 
the event mwhiel if is f f ik fleet h > il 1 iuu 

Then Loidshios theiofue thud th it Hu dti> I th Ii 1 Ii ( uut should 

bo levoiscd and tlu dteite the Disfnet hid e he usl >ie 1 in suhst line T1 

think howcvei to iv n i m\ mis ippiclu tisi n he ie ifiei tin \v l I ah olutc 
should lie omitted md tint Hewn \ i Is should in ulte I vi/ Lul this 

Couit do*- s not thinl tit to n u, ui\ 1 elu it ion d j iesu t i to fl e e mstiuc* 

tion oi \ ilulitv e f the time e' elefiisuui n^iftovu umextd to the ist ite 
of the defendant 'No 1 coi t line 1 n he test it l will 

Wlih lepHid oeests the tesp dut l hull in f il Ti i e 1 li s deroised 
hiothfi bhoslu Bhnsin Rn whom lie n >w lepie e id (jliiiitifl in the.utionj 
weie oideied to pav the costs of il 1 ihe ippLllints In tlu Icck 1 flu Distuet 
Judge That deeioc w isleitised m tlie Hi„b Com 1- md 11 e cosi t the ippol 
lants thtio m the lowei Couit uni tlu IIi„li Comt wen \e i out ot thoestate 
Then Loidships weie uskecl to ^i\t the t sts >f tlie itspondonts [852] 
ot this appoil out of the est ite but tli et would he m ikin h the ippcllmtb pay 
the costs of their suceessful ippeil Ihen Loidshios m not disposed to vaiy 
the dneetions as to costs n the Distuet Couit Tlu icspondcn Chukkun Lai 
claims not undei hut egunst tlu will and then Loidships think that the 
appellants in the High Comt ou*4it to piv the costs of tint ippetl which, in 
their opinion, ought to have been dismissed and that Chukkun Lai Ro\ should 
pay the cobtb of Lalit Mohun Roy of bib piosent appeal 
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W.", ; In addition, however, to the principal appeal two other appeals against the 
.' .'decree, of the High Court have been presented by persons who may become 
entitled under the gift over. So far as the respondent Chukkun Lai Roy is 
concerned their oase is a common one with that of the first appellant. If Lalit 
takes an heritable estate the heirs-at-law have no direct interest in the con¬ 
struction or validity of the gift over, as they are equally excluded whether Lalit’s 
estate is defeasible or indefeasible. The two sets of appellants declined to argue 
any question between themselves or to ask for any declaration as to the 
construction or validity of the gift over. As, however, the presentation of those 
appeals was justified by the form of the decree of the High Court, although in 
the result they havo proved to be unnecessary, their Lordships think they can¬ 
not order the appellants to pay any costs to the respondents. 

Their Lordships therefore will humbly advise Her Majesty that the decree 
of the High Court he reversed, and instead thereof the decree of the District 
Court be varied by the omission of the word " absolute "and by the addition 
of the words mentioned above, and as varied the decree of the District Court 
be affirmed and the plaintiffs in the action be ordered to pay the costs of the 
appeal to the High Court. The respondent Chukkun Lai Boy will also pay 
to the appellant Lalit Mohun Singh Hoy the costs of his present appeal, and 
there will be no order as to the costs of the two consolidated appeals, or the 
costs of Bepin Mohun Hoy, Priambada, and the son of Priambada, as 
respondents in the principal appeal- The Secretary of State for India in 
Council was made a party to the suit and a respondent to this appeal, but he 
has not put in any case and does not appear. Their [853] Lordships therefore 
will not make any order as to his costs (if any) of this appeal. 

Appeal allowed. 

Solicitors for the Appellant, Lalit Mohun Singh Hoy : Messrs. Withers 
(0 Withers. 

Solicitor for the Appellants, Bepin Mohun Singh, Priambada Eoy and 
Kabul Chunder Hoy : Mr. James T. Withers. 

Solicitors for the Respondent, Chukkun Lai Hoy : Messrs. T. L. H ilsontH Co. 
C. B. - 

NOTES. 

[ I. TECHNICAL TERMS 

They should ha\c their primary legal meaning, unless modified by context ote. (1908) 
81 Mad.. ‘283 :18 331. 

II. MALIK:— 

In (1907) 30 All., Si the Privy Council expressly followed their observations in this ease. 

“ This case (‘24 Cal., 834) seems to adopt and apply the same view ot the word ‘ malik ' 
as was taken in the Calcutta case m the 24 W.K., above cited, with the result that in order 
to cut down the full proprietary rights that tho word imports, something must be found in 
the context to qualify it. Nothing has been found in tho context here or the surrounding 
circumstances or is reli- d upon by the respondents, but the fact that the. donee is a woman 
and a widow, which was expressly decided in the last mentioned case not tosuffice etc. ", at 
p. 89. See also (1900) 29 AH.. 217; (1908) 8C.LJ., 20: (1900) 5 C.W.N., 300; (1899) 29 
Oil., 44 where the ri le was applied. The circumstance of the donee being a woman who 
takes a limited estate by inheritance was much too largely relied on in (1903) 25 All., 351 • 
(1904) 27 All., 304. 

III. FROM GENERATION TO GENERATION ETC.— 

The.se words generally confer an absolute estate :—(1897) 22 Bom., 350 ; (1907) 7 C.L.J., 
291 unless the context should qualify their import, (1910) G I.C., 355; (1904) 9 C.W.N., 
309 ; (1908) 30 Cal., 896 reversing (1900) 33 Cal., 947 ; (1914) 25 I.C., 936. 

IV. RESTRICTIVE CONDITIONS 

When the conditions are inconsistent with the estate given, the gift takes effect without 
those conditions :—(1903) 31 Cal., 111. 

Y. FUTURE EVENTS :~ 

They should be doalt with as they arise :—(1906) 33 Cal., 947 at 965:10 C.W.N., 695 : 

3 C.L.J., 502.J 


574 



BAM AUTAB & 0 . *. MAHAMMAD MUMTAZ ALI [1897] l.L.R. 24 Cal 884 

£84 Cal 883] 

The 19th and 24-th February , and 20th March, 1897 

Present 

Loads Watson, Hobhouse and Davi \, and Sib K Com h 

Bam Autar and othets . Defendants 

vet sus 

Mahammad Mmnta/ All Plaintiff 

|On appeal horn tho Couit of the Judicial Commissions of Oudli] 

Minot —Wtovqful admission of hilt ai/ainst a iniiioi Suppit ssiua of facts 
by a Man it) i appmnUd by the ( out l Wards (inlet of Si Ulnmnt 

( out t lamellal 

\t iseltlmuut of i distuct in Oudli i sub scltLuunt in t <1 < i d in tout mills with 
Act X\\I of ]S()f) wlmh ligili/i s uilis i t ilium m lisp t i f sub infinite ripMs to find 
Ih( clnmint illigod hmwlf t > hi in\irtuc if ibnftiiui belli 1 v him nn 1c i pinpru tor 
of i \illag within tin tilii' il i tilulilii thm i in in r vvh m i tit mi under chugs of 
the Couit of W uds win e ripu i it it \ th I) puts ( unuiissi in i t tin Dstmt hid 

appointed innnip.it of I hi titi Ihi lining i hums'i p it d I iv urilih on t hi ilinn 

the Piputv C nnnnssimi r s until mil its idmi si n whuiupon idu.ni In sib ittleuunt 
wismide on the 10th J im JS71 1 lie pii nt suit \ i bi i ip> ht In the trial dm ifter 

ittiintng full igf * ) but tint di it t bsiil is hiving ho n bti ucil b\ ii iud md eollu 

won Ihitthi in in Igor w is hi it her it tin illegid birt lmld i ml tint he w is firml> 
shatiholder with him m tin ulligt *it which the muugti lud suppussid won? ficts 
proved in this suit Th U tendinis itt mpted but tulou ti e tiblish In ividnui the 
iMstemi it the ilhgi 1 but 

Hi Id, that tin lilinissi u in the Sitthm nt t mit in 1S71 mi nit 1 iniluip on till 
pluntitT, uid thit even t iiniinp n it th d fend mt ineistit Ind bin hi mi \vi, m 
otcupmev hi fou LS r i7 th i dim \\ is quiti m illi i lit t • h iw hit i glint it ipuprtuil 
under propiut u\ ngut hid be u l tun 1 1 h d 11 i if tho Lawn \ppi 11 iti i ouit i incill 

ing thi Si ttltmi nt ( ouit irdtr wi tliiuliri uphild 

VPPI VL ft om a dee toe* (lid Ink L891) of the 1 Couit of flic [854] Judicial 
Commissionoi, iexcising i deuces ((»th J mutiv 1890) of flic Distuct Judge 
of F>/abael 

The plaintiff in tins suit, now lespondcnt, w is Bait M ihammacl Mumtaz 
AlxKhui sanad hoi hu*. txlukdat of Bilaspui m the gonda distiiit including 
the taluk of Ltranh Within the littei was situate mou ah Mihamniadpui 
Ban]arha, as to winch tins litigation uom Of tins vill igi Kan (Jliulam, 
son of Jawahu Lai, ami giandfithu of Bun Autu the fust defend mt m this 
suit, obtained m L87I, at a settlement in piogiess in tho Oemda list net m that 
yeai, a sub settlement as undei piopnctoi within Vet X\\ l ot I860, tlie 
Oudh Sub Settlement Vet Bam Ohulim alleged at the settlement th it he held 
a but tenure of tho village winch had been glinted fo Jaw ilm Lai, Ins fathei, 
in tho >eai 1838 bj Ka]a Mahammad Bhan 7co, then the talukdai, who died 
in 1865 

Jawahir Lai was also fathor of Salig Bam, the second defendant in this 
suit, who died while this appeal was pending, and was now lepiesonted by his 
sons, who were substituted foi lutn on this recoid on the 21st November 1895. 
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The oidei, dated 30th June 1871, made bv a Deputy Collector as Settle¬ 
ment Officer, was headed** Ram Qhulamv RajaMirntaz AliKhav talukdar,” 
and referred to in ikbaldawa hied on tint dav b\ Sahg Bam, general agent, 
manager, as admitting the claim Bui light oun the village Mahammadptn 
was then deuced to Ham Ghulam 

The Riia i\as then in intint i t od bill ihwvous Hi*- estate, enteied 
in the lists 1 ind 11 piepucd uudci the Oudh Ls ilc \ct, 1869 was undei 
charge of the Comt of \V uds upieentid in confjiimtv with Regulation X 
of 1791 by the Deput\ Commissi nu of tht dish it t who app imbed i raanagei 
of the tstito isthitliwdiu t II cmm u,u thus ippomtoil was S ily Ram, 
who had m in i„t d tin cst it unUi the piece hn n tiluhln This mtnagei, 
when i died on In the l)t| utv Commissi mu t ) lcpi it is to the danu made 
bafoie the Settlement Oftuti upoited in (worn ol it supj listing the fact that 
beiUf, Rim Cihulun’s own In illui (u w is intiUcd ti i tiutlh hue in village 
M ih unui idpui witl him J hi 1)< put\ ( miniss inn i mamgers 

represent itnn s motioned I lie tiling 1 the ib i Irm sion ot the elutn 

[855] On this ipj c il th piinci|> il (] ic ii ns wuo whtthei the admisbion, 
upon iliuli Ih l ci ( ol the Set u in nt t uil w is hisi 1 ind the deciee 
woie binding up n the H i| i It \ is il i m lisnuti whothii t lie defend ants 
had to dwell it „t lit Inn len )i pi it l> t Ini lenuie < \istod md it 

‘O whothii ot not tlti hil iv< n s ithi it it e \ i len ol it 

On the Hijis coming f igt in 18s(> fli C nit >f \\ uds mule over 
chaif’t of the t ilul Ini i-.fi i f i him On tl sth Much l hS9 he hi ought 
this suit 1 1 h in tlic set Lin ne t lc< i ee oi 1871 sci isi j< i~.li i\ m rt been founded 
on in idmissun neh w is i It iidcillusnt ind m uupiovcd cluin 

All tin ficls ippe i m tin n Ijoi Islnps |ud,mut is well is the substance 
ol the i ises n lit In tin pi unfit! ind the defen lints 

The Distiiti ladp,! m Ins |u lament irmel it the conclusion that the 
Couit if \\ i R hnl hi n in p 1\ mi It d tendints in the settlement suit of 
1871 md tint the iluni ot tht jlm lift in tint s nb I id boon leluutted In 
an of! cii hinti-, he piwus t i ( omt f \\ uds m 1 th it then foie the 
settlement deem w is \ ill 1 uitl himhn between tin | utns Rote mng to the 
fraud nd c illusion clnigid tho lud./ s u 1 th it no cl mht Salig Run had i 
duett mttust in the suh settlenu ut md tlieundit pinpucf n> light is bn ha 
being decietd 1 1 his 1 lothoi Run <dmlim with w lioni he w is co shnei m os 
bate md his n >t lining montioni 1 thesp futsu his lip it told strongly 
a 0 ainst hib / ma mh s in tht whole ti nsiction Lut e n th it ^icund alone the 
Court could not piosumt tli it he h id been ^mlts ot ti lud I ndoi section 111 
of the Indian Rvi n < \it 1S72 it was ncumbent on the appellints to 
pioio the gojd faith of f hn ti ins it tnn But tin xnswei to this w is that it 
was i tiue clum that hid bien idmitte 1 ind not i tilse one Tins last pro 
position w is denvbd tiom the cinsi loiafion of the whole of tho documentary 
evidence up< n which the Court found tint Run Cliulim hid been proved to 
be bnt holdei Tho plmitiff s suit was dismissed with costs 

The \pptllito Couit (tho Judiciil t omuussiunci md the Additional 
Tudicial Oommis lonei) luvnwtd the tvilenoe hadin', tint tho mateitala on 
winch the Dtpul\ Conumssicnc i is [8S6] lepiobontmg the Court of Wards, 
sanctioned tlio idmiss m of the cl inn in 1871 woie inetgie and insufilcient 
Thev cnisideioU tint theio had ireen wont of cue of the interests of the 
wiin umli uv to the injuncticns and intent of Reguhtion \ of 1793, section 

II I he ltiurc i t Hu rtn uks in tht judgment m Lu^hirn tvm iunqh v 
Ohnm m f ifu D i Utam/a Municipality fl L R 18Cal 99, L R,17I 
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A , 90) They decided that id the piemenl suit fcho defendants hxd f uleel to 
establish a light to an unier-tenmo such as could be lecogm/ed h\ h\\ (V* t 
XXVI of 18b(>) Thev lefened to section 2 ol tbit \<t and the uilis 
scheduled as an appendix to it Mso to Jhia fopii Sint) It \ (mpnl Dot Pamlnu 
(1 L R.bCal, 214 L R , 7 i V, J7j Tho\ lovei^d tlio deuce tf fho 
lust Couit, and deeieed the vilU^e to the pluntift 

On the defendant s appeal 

Mi A F Munson foi the appellants aigued th it tlieie wis no sufficient 
pioot ot the fiaud chaiged m the plmit The deuce of the Settlement 
Court had been ic^uhiilv obtlined in 1871 and ought to be iegilded is a did 
Setting aside the question ol the ul mission md its e ttee t tin evidenct in the 
suit was sufficient to est iblish a title in 11 wn (iliulmi md his hem in intue 
of the bnf In the judgment ol the Indie nl I’ouumssione is tluio hid been a 
presumption of Ii md igunst the m m i h ei which hid not hern vv limited h\ 
the evidence uid had been m excess of pisf inference Tin „e nei J ude that 
ftaud was not to ho piesunmd hid not been kt pi in view V^ain ie> ud hid 
not been paid to the title of the ipiiellmts n iun^ lichen one whirh w is not 
established b\ oi thiough the lights ol flit tnlttkdai hut w is in effect mde 
pendent of the title ot the l Ute i 1 his w is shewn b\ the lot It i s of the 
(Toveinment (10th md 1 ‘Ith Oetohc l Js'iO) is scheduler! in tin \it\\\1 of 
1%G, ielating to undi i piopiietux lights ind to sul sc tlcment with tlioso 
possessed ot suhoi din ite lights ol pioputv luilliei it Ind lie in shown tint, 
iriospectiveiv olthedttiee ot fin Settlement Couit ot 1871, the ippellmls wue 
entitled to hold is hatin', md it w is submitted tint evtn ii the ugh! of the 
[887] appellauts to sub settlement Ind not been est lhlisht 1 (hex vuiMiot, 
in consequence ot tbit stite of things Ii ihlc to be dispossessed of then hold 
ings Reteience n logud to the effect ot tlio managn s ldmission w is in ule 
ti l fuhanmmd Mumta 9 lit Khan \ Sim mtt inqn il L R 21 Oil 911 
LR, 2d 1 \ , 75) 

Mi J D \Iai/tii md Mi ( 11 1» tth on In the Rt pondint wcic not 

eilled upon 

\tteiwants on the20th M nth then British ps judgment v\ is leliveied h 

Lord Watson —Tin it spoiideut Rijih M ih unin id Muniti/ \li Rlnn 
succeeded on the deitli ot his uncle the Raj ih l tin io \h Klim to the BiKspui 
estate in distncl (»ondi wine 1 includes the tilt l t ol l ti uih \t tint time 
the lespondent w is i unieinlint md his c st it » icnnim d undtt tie finite 
of the Court of \\ mis tiom the end of tlio \en 18GG until Oct ilui lhSf> when 
ho attained mijoutv In Much 1889 he instituted the |iies t nt suit hcfoie 
the Distiiet Couit of 1 \ / ih id igunst Rim Vutu Kih^Run md othus, 
in which lie pia^s loi \lj a dtcieo foi possession ot tie nine village 
Mahanun idpui P itijarln wine h is williiu t link i Itiiili 2) e aneell ition ot 
an oidei Dsssctl In the Settlement Couit on the 30th lime 1S71 which heued 
the village BanpuIn toi tnl to one Run Cilmlim ind (3 i decree for 
mesne piohts 

The appellants aie the ongirnl oi substituted dele nduils m the suit ind 
with the exception of one who Ins acquned In jmiehise i shoe in flic mtoiest 
claimed b\ the otheis then ne the lineal descend mts of om I iw ihn Kill to 
whom the\ allege that a peipetuil undn piopnetuv light in tin vdli^o was 
gi anted in oi about the veil 1838 bv the Rijah Mali umn id Klim leo, 
a piedecessoi oi the lespondent Jawahu Lil Ind foui sons th« eldest being 
Earn Ghulam the grandfathei of the said Ram Vutu ind the xoungest Salig 
Ram who was an original defendant in this suit Ou the eleith ot Jawahir it 
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is said that the membeis of his family sueoeeded to his under-proprietaiv 
interest m village Banjarha Ram Ghulam obtained from the Settlement 
Court in 1871 the oidei sought to be cancelled isitpiosentitive and for behoof 
of the wholo ol the membeis ol the family Foj many [8§iJ \e.us pnoi to 
the death of Ra]a Umiao Khan in 1865 Ribg Ram w is employed b\ him as 
managei of the estate ind he continued to act in the suite capacity duiing 
the whole penou of its administration under the Couit of Walds 

T1 e cise m untamed hy the lespondent is in sul stance tint Tivyihn Lai 
had no giant of undei pioprietuy light horn Ins ineestot ind that the defen 
dints line no such mttiesf m \ilhgo Ban] ulia fhit the dccito of the Settle 
ment Couit in ti\oui of Rim Ghulain w is obt lined by li md ind collusion 
tint no cudence w is piodueod ind no mquuy mule is to the existence of the 
n ht then issntcd by Riui (iliulim ind that the littn c msed 01 induced his 
hiothei Sili„ Run to ^iu in idims<uon on bchalt of the Comt of Waids in 
uspect of which the deem pissed In then wiiCou titi ni< nt the ippellunts 
allcyc tint the oinpnil tntpalr of 1818 hi Ri] Hi Mahunmid Khan Too to 
liwahn i 41 1 v\is pioduced at the Mminaiy settlement but that the 
<m »f pijus incltnlin„ that, document Ind been destroyed dunng the 
Mutinv If so the pioductiun of the document in the Settlement Couit 
must have been of ui euliei d ite tlnn 1871 Plicv else denied the 
i<sponlent s illugilions of It iud ar 1 c llusion md ivcuod tint the ulmission 
ofRiniCiliuliinscliiniwism.de m ncoidimc with instiuctions of the 
m m i ci ot tlu Couit of \\ uds who hid ittei inrjuuv r ivon him (/ t Sihq 
Run) initiactions bo idmit tin Hunt uul th it they and then piedecessois 
Ind since 1818 hien in posse ssion of the villige is piopnetois undsi the 
I (h<hi u f l ti u 1 1 

loui issues wue idiuste 1 h\ thf Distnct Ju Igc foi the tml of the cause 
f 11 Is not plunlitt hound hv tl e deuce oi 1871 * (2) It not is the piescnt 
cl mn huiid Ij\ limit iti in t {) It not limed no the defend mts not 
< ntitled to hold tin villi„c as lint licldcis ’ (4) H i it so entitled to what 

till# if tut n the pi iintill < ntitlcd } Thelcunel hicl n « in then Loidships 
opinion cuione ously Uul the onus ot estihliblun^ the thad issue upon the 
lespumknl In the event of its hung held th it thu decitt ot 1871 wis not 
such s t< constitute i Ini to the iction the dutv ot piovin„ then owntitlo 
altuu<U w is iKiiiihtnt i pc n the ipptHints Ijon the issue ot limitation 
both Couits hi low found i H unst the ippclhnts md no question his 
[859J been i used with io„udtoit in tins ipptil The Distnct Judge, on 
the bth Jiiiuuv 1890 found foi the ippelluits upon the hist ind tlnid issues 
in consequence of which hndin h s it beeime umimssin to eonsidci the 
fouith is«-ue md tl i ltspondenf s suit w i>> di missed 1>\ him with costs 
l pon an appeilby the itspondeut, the Judicial C mrmssionci lovorstd the 
decision oi the Distnct Julg j upon the hist md thud issues and found upon 
I oth otthem toi the lespondent He aceoidmglx give the lespondent a decree 
foi possession of the village Mahmmiadpui Biniaiha in teims of his plunt 
He dismissed the prayei ot the plaint in ielation to mesne piohts because no 
ev idence hid been adducot at the trial in suppoit of the fouith issue md he 
depi veri the lespondent of his costs in both Cc mts below, because fmged 
mtcipolations had been made m ceiiam documents put in by him, connected 
with the Settlement Court proceedings of 1871 

\\ hen the pidgments delivered by the District Judge of iy/abad and the 
lud cnl ( cm missicnoi are eximined it become-, appuent that the only leal 
ditUrcicc ft o]union between them was m legatd to the thud issue The 
leuui-d Judge of the Distnct Couit was of epinion that the appellants would 
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not have been entitled to a finding in their favour upon the first issue, if it had 
stood alone. But seeing that, in his opinion, they were entitled to have a 
finding, under the third issue, that they were possessed of a valid under-pro¬ 
prietary right, independently of the decree of 30th June 1871. he appears to 
have thougt that the decree of 1871 ought to be regarded as sufficient, inasmuch 
as, in his opinion, Bam Ghulam would have been entitled to, and would 
have obtained it, if due investigation had been made at the time, instead of 
its proceeding upon an admission given by Salig Ram, who was himself interest¬ 
ed, bo the, extent of a 5 anna 4 pie share, in the right claimed by his brother 
Ram Ghulam. The reasoning of the learned Judge does not appear to their 
Lordships to be altogether satisfactory. If the circumstances attendant upon 
the granting of the decree of June 1871 wore such that it could not be set up 
by the appellants as a title sufficient to exclude the possession of the talukdar, 
the finding upon the first issue ought to have beon to that effect: and it 
would not have prejudiced the appellants’ defence, in the event of their being 
able to [860] establish under the third issue, that they had obtainod an 
under-proprietary right from one of the respondent’s predecessors. 

It does not, in their Lordships' opinion, admit of reasonable doubt that, 
having regard to the facts disclosed by the proof, the settlement decree cannot 
he regarded as binding upon the respondent who was at its date a minor under the 
guardianship of the Court of Wards. The local managor of his estate under the 
Court of Wards was Salig Ram, for behoof of whom, as well as of 
himself and of other members of Jawahir Lai’s family, the petition of Ram 
Ghulam was presented. Yet Salig Ram was the only person who appeared 
in the Settlement Court to represent the Court, of Wards, and to protect the 
interests of the respondent against possible encroachment bv Jawahir Lai’s 
descendants It is obvious that the Deputy Commissioner, who was the chief 
officer of the Court of Wards in that district of Oudh, was induced to sanction 
the admission of their right, in consequence of representations made to him 
by his servant Salig Ram, whom he directed to report upon the application. 
It is hardly conceivable that an official in his position would have entrusted 
such an inquiry to Salig Ram, or would have acted upon his report, if he had 
known the reporter’s relationship to the applicants, or his personal interest in 
the success of their application. 

Salig Ram, as might naturally have boon expected in these circumstances, 
made a report in all points favourable to his brother’s claim. It states that 
the village Banjarha was birt of Ram Ghulam ; that, in the commencement 
of 1844, he had eloared and populated the jungle according to the grant pre¬ 
viously made by the Rajah ; and that, from and after the time of the grant, he 
had possession by receipt of haq-i-chaharum, and by payment of the Govern¬ 
ment revenue to tho Rajah ; that, in 1857, settlement of the village was made 
with him as birtia, on the same terms ; that settlement was again made with 
him in 1859, recognising his birt tenure; and that, from the time when its 
administration began, the Court of Wards continued his possession, upon his 
payment of the Government revenue due for the village, under deduction of 
one-fourth, as haq-i-chaharum. Acting upon the faith of these representa¬ 
tions by his manager, the Deputy Commissioner authorised an admission 
of the claim, [861] which was duly filed by Salig Ram; and, in respect 
of it, the Settlement Court issued its order affirming the under-proprie¬ 
tary right of Ram Ghulam. Notwithstanding the assertion made by the 
appellants in their written statement, there is no trace of the birtpatr or any 
simitar document having been laid before the Settlement Court either in 1857 
or in 1859. On both theso occastons, the village was temporarily settled with 
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Jawahir Lai t* debtendants, but fcheie was no inquuy into the question of 
then allegod under pioprietan right These settlements weie probabl> made 
bee luse the\ weie found m possession and the\ rrn> hue been facilitated by 
the fict th it Silig Bam was then is ht was in J87J manage) ot the estate 

Silip Ram was oxaimned as i witness in his own bchilf in tins suit, and 
lie e\pllined th it in iopoitin h upon his biothoi s application to the Settle 
men! Comt 1 did not think it neccssn\ to sav tint Bain Lliulam was m\ 
lnothei is ciei\ouc knew he w isim biothc r but lit, does not explain wh> he 
failed to comm unit ate the fict tint the ipjilu ifion w is paitk miclo for his 
jieisoml hcntfit uid th it lie hid i subsuanhil picumai\ inteiest m its sue 
eess W hit ho does state in evidence imcnnts to nothin-, mote than this 
tn it fhose peis ms \\ ho h ippene 1 to he uqnuntod with Jawahu Lai b family 
weie iiueoi his it I itionsliip t > the pttitiomi Kim (ibulani Then Loid 
slops igie'c with the obseix ition ol the Tlistnct Judge tint this am mnts to 
an adniis ion tint he did not lcpoit tint Hun (rhulmi was 1 is brothel and 
thisti t tells stiongh i^unst hib Uni flit s in the whole tunsution Their 
Loidships mil uld that in then opime i it is suliic ent to )Ustif\ a suspicion 
tint in 1S71 ^ah„ and his hiorhei Run (jhulim weie not possessed of doou 
meets si o imp the undoi piopnet uv n^lit which thev claimed oi at least 
that tluv lud -otni good icason foi dtbiim n to i\oid submitting then docu 
meats t) t'u ex unniatn n ol the Settlement Couit Then Loidships must 
assume th it the I)eput\ Commies onei was kept in lgnmince of the tacts 
which ini le Sihf, Kon m niteicsted in 1 unichuhie advisei Had lie known 
these tuts hii icc eptancc oi SiligKin s iepoit would m thtn o]iinion have 
constituted i gnu bleach of dut> sufhuent m itself to pieient the deciee of 
the Settle ment louit tiom bee -»min„ btndin & upmthe respondent 

[862] Hit onl\ quostum urn lining to hi eonsideud is whethci the res 
jiondmishne sun ceded m cst hlisl ing m undoi popiittin light m the 
vilh^c Buijiclii denied fiom the tiluldm of { ti mil befoie the Mutmx 1 
l pon tbit joint the Ionutd Jiulgts of tit Com*'- below have como to 
ojijiositi onclusions 

it ipjjeus to he the f in losult of tin eiicknrt uid m i> be issumed that 
Jawihn Lil md Ins i tin U wore m the occupitiui undti some title oi otlm, 
of the nil ige in dispute tioui tlie seal InJH ur til the Mutinv The question 
between the p it is i> theietoie nmowed to the issue whethu the occupation 
which the \ hiddunng tbit penod w is lttnhutahle to i tenure under the 
Rijah of i terni>oi u chaiictet ot in pcipetmti Tlu uspondents besides 
leading < i il testunoin which is \>n s ineomiusiie upon tlemattti of title, 
have pioduted and iounded ujion i miss ol documents some of which aie 
not pioved it ill u 1 others ot which ie ot novilut is evidence, in a 
question with the i ilnkthu whilst the genuineness ol othei documents 
whuli boil most duet tlx upon the nituie el the appellants title is disputed 
ox the iisponclent 

One in nn ie ison which induced the 1cuned Judge of tlu Distjict Couit 
to come to i e ndusion fiiouialli to tl e aj pe Hants ujjon the tlnrd issue, is 
exjjiesstd m the following lentenciH The theis {it documents) piove 
he\ond m\ doubt tbit one Ram (Vhulam held possession ot this village as 
hit bidet fun before the Mutim until J 851 an 1 thn is not denied by the 
plain tj hut tvielcnce on behalf of tl e pi untift has been given to show that the 
1 m (jliuhn w o held the village w is one Rmn Ghulam, Mist and not the 
lv m ( 111 ' in 1 1 o obt mud the deciee in 1871, who is a Kayesth Tho plain- 
tit* xl * hi tiled this -nut nevex ass>rted that the village hid heen held by one 
lUmLInumi U } md tl was onl\ on 16th»Novembei 1889, when the remarks 
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in Column 16 of the muafi statement for the village in suit were read, that this 
contention was raised on behalf of the plaintiff. It is perfectly clear to mo 
that the remarks in Column 16 are a clerical error. Another village called 
Amhawa was held by one Ram Gliulam, Mist, and the clerk who drew up the 
two statements thought that both the Ram Ghulam of Amhawa and Ilam 
Ghulam of Mahammadpur were one and the same peison, hence* the error.” 

[863] Their Lordships see no re non to doubt that tho entry m the muafi 
statement which represents Ham Ghulam of Raniarha as a Misr caste, was 
due to an error of the clerk who prepared it. The statement was made up in 
the year 1861, at a time when tho same Ram Ghulam, who subsequently 
obtained the decree of 30bli Juno 1871, had boon placed in temporary posses¬ 
sion by the Settlement Court. But they arc of opinion that the learned Judge 
erred in assuming, as he appeals to have done, that tho respondent had, in 
the course of the suit, prauticall) admitted that Ram Ghulam must be hold 
to have possessed tho under-proprietary title which the appellants claim, il it 
could be shown that the Ham Ghulam, called a J//w was in reality a 
Kai/cith. Their Lordships can find nuthing in the recoul to warrant that 
assumption Tho muah statement of 1861, if evidence of title at all, is a mere 
admiuiclo of proof, and, per vc, inconclusive It is not shown upon whose 
information it was pieparod, or that its terms wore known to the Rajah, 
although they may possibly have been within the knowledge of his 
manager Salig Ram. Tho sole uhiect of fhe evidence led by the respondent to 
which the learned Judge refers -that ol Gupta, tho son of Ram Ghulam, Misr 
— was to show that the document produced in aid of tho appellants’ title did 
not support it. 

The most important In far of the writings produced and relied ou by the 
appellants are three in number, all ol which puiport to he documents emanat¬ 
ing from tho Rajah, and are the onlv documents ol that cliaractei which are 
to be found in the record. Vs stated b\ tho learned Judges in both Courts 
below, their genuineness was disputed, and it has not in this appeal been 
conceded by the respondent The Judicial Commissioner doeided against the 
appellants upon the assumption, and without deciding, that they were 
genuine, and thoir Loidships, upon considering the tenor of the documonts, 
are not piopared to differ horn tho losult it which he arrived. 

The first of these documents purports to be a receipt granted to Jawahir 
Lai, dated in the year 1838 under tho seal of the Maharaiah Mahammad khan, 
for Bs. 141, “on account of but /amindari of village Muhainmadpui aims 
Banjarha." It also [864] contains these words’ ‘ Hence this receipt has 
been executed so that if ma> remain as a s anad." The document is represented 
by the appellants to be an acknowledgment b> fhe Maharajah loi the sum 
paid to him by Jawahir Lil as consideration lor the grant ol a perpetual under¬ 
proprietary right to the village. It must be observed however, that no 
mention is made in it, either of tho conditions of the tenure or of its duration. 
These are supposed to have been expressed in the deed of grant itself, or birt- 
pair, which the appellants allege to have been produced at the summary 
settlement, and to have boon destroyed during tho Mutiny 

The second document is a lease of 1844 in favour of Jawahir Lai, under 
the seal of the Bajah Umrao Ah Khan, for clearing jungle in " village Maham- 
madpur alms Baniarha, the area of which “ is one thousand five hundred 
and five (1,505) bighas, standard.” The duration of the lease is thus 
defined : “ He mav for seven jjearseniov free of rent ( kliaiiti hunt}) tho forest 

produce and after seven years ho shall have to divide (with mo) the grain 
produce at the batai rate prevailing in jungle villages, and he may take his 
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hissa chahamm (i sharo) on account of his zamindari birt, out of his 
Government revenue.” 

The third document is a lease, dated in 1850, also under the seal of the 
Rajah Umrao Ali Khan, and in favour of the same Jawahir Lai. It demises to 
the latter, for the period of four years, the same village Mahammadpur 
Banjarha, on a jama of Rs. 282, and it provides that “ he (i.e., Jawahir Lai the 
tenant) should without any anxiety cultivate and bring under tillage (lands), 
settle, and got others to settle there, and pay the Government revenue year by 
year, and instalment by instalment, and should take j; out of the Government 
revenue as his zamindari due.” 

The receipt of 1838 is, in their Lordships' opinion, quite insufficient to 
show that Jawahir Lai in that year obtained from the Rajah a perpetual grant 
of an under-proprietary right to the village as the appellants assert. The 
existence of such a right is inconsistent with the fact that Jawahir Lai subse¬ 
quently accepted from the Rajah, in 1841 and 1850, leases, for a short period, of 
[865] the same subjects which, according to tiio appellants’contention, already 
belonged to him absolutely and of right as undor-proprietor. 

Their Lordships will humbly advise Her Majesty to affirm the judgment 
appealed from and to dismiss the appeal. Tho appellants must pay to the 
respondent his costs of this appeal. 

Appeal dismissed. 

Solicitors for the Appellants : Messrs. Walker if; Rowe. 

Solicitors for the Respondent: Messrs. T. L. Wilson <£ Co. 

C. B. - 

MOTES. 

(I. In (1907) 30 All., 708 P.C., the Privy Council accepted the conclusions, with the 
reasons on which lhe\ were bused, of the Judicial Commissioner m that case, and at p. 724 
there are his observations on this decision which greatly detract from its value as an 
authority. 

II. As regards compromises affecting minors, see also (101L) 41 1 C., 105.] 

[ 24 Gal. S63 } 

PRIVY COUNCIL. 

The lath March and 7th April , 1807. 

Present: 

Lords Watson, IIobhouse and Davey, and Bir R. Couch. 


Debi Pershad Bingh and another.Plaintiffs 

versus 

Joynath Bingh and others.Defendants. 


[On appeal from the High Court at Fort William in Bengal.] 


Riparian owners—Water rights for irrigation where a stream flows through 
separate estates—Relative rights of upper and lower proprietors on the 
banks to the use of the water—Issues not raising actuul rights. 

A riparian owner, where a stream flows, m a channel down from a property higher up, is 
entitled to the flow of water without interruption, and without substantial diminution 
caused by the uppor proprietor, who may for legitimate purposes withdraw so much only of 
the water os will not materially lesson the downwafd flow ou to his •neighbour’s land. 

. Tf 
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In this suit the upper proprietor claimed the right to dam up a stream on his own estate, 
And to impound so much of its water as he might find convenient for irrigation, leaving 
only the surplus, if any, for the use of the proprietors below. He has no such right, in the 
absence of a right obtained by him in virtue of eontrnet with the lower proprietors, or 
acquired by him as a consequence of prescriptive use. His common law right is to take for 
the purpose of irrigation so much water only as can be abstracted without materially 
diminishing what is to be allowed to descend. What quantity of water can he abstracted 
and used without infringing that essential condition must in all crises be a question of the 
circumstances, depending maiuly upon the size of the stream anil the proportion which the 
water taken boars to its entire volume. 

In this suit, the upper proprietor's claim having been put too high, the real quosliou 
as to the proportion of his share had been omitted. No issue had raised it, and no evidence 
had been given to determine it approximately. The Court of First Instance and the first 
Appellate Court had attempted to [ 866 ] decree what they considered would be the 
just proportion,, but the High Court had rightly pointed out that there had been no materials 
before the Courts upon which a right of a more limited bind than that which had been in 
excess claimed could be decreed to the upper proprietor; and the suit, hail been rightly 
dismissed. 

A.PPEAL from a decree (May 19th, 1H93) of the High Court, roversing a decree 
(June 30th, 1891) of the Subordinate Judge of Shahabad, who had affirmed, 
with o. variation of detail, a decree (December 21st, 1889; in favour of the 
plaintiff made hy the Munsif of Sasseram. 

The plaintiff's, now appellants, claimed in effect that they wore entitled to 
theunrestricted use for inigation purposes of the water of a stream, the Kudra, 
passing through their village Ramgurh in Shahabad, without their right being 
limited by that of the defendants, who were proprietors of villages lower down 
the stream. 

Ramgurh lay between Chikhuria, a tnouzah belonging to the Maharaja of 
Dumraon, to the south, and movzahs Hata, Khaja, and Narainpur, belonging 
to the defendants, to the north The course of the Kudra was from south 
to north, passing through all these villages. The present plaintiffs, before 
1884, made a havdh, or dam, on the stream in Chikhuria above their own 
land to lead the water of the Kudra into a tal or reservoir, about 150 bighas 
in area, in their mouzah Ramgurh, for inigation purposes. This was the 
occasion of two suits being brought against them in 1884-85 to restrain their 
keeping up this bandh, one hy the Maharaja, and the other hy the present 
defendants. That litigation ended on the 4th November on a decision of the 
High Court (WILSON and O’Kinealy, JJ.) supporting decrees of the local 
Courts of Shahabad for the removal of the bandh. 

The plaintiff s then made, or attempted to make, another bandh to dam up 
the Kudra, with the same object, within the limits of their own village, 
Ramgurh. This having been thrown down hy the defendants, tho plaintiffs 
filed this suit on the 9th January 1889. 

The plaint stated that, after those suits had been decided, the plaintiffs 
constructed a bandh across the Kudra within the limits of their own village, 
Ramgurh, for the purpose of filling the reservoir or tal; that the defendants in 
September 1888 destroyed this [867] bandh —acts lor which tho plaintiffs 
failed to get any redress on their application to the Criminal Courts. This 
suit was accordingly brought to recover damages for the injury suffered and 
for a declaration — 

“ That the plaintiffs are entitled to carry the water to their tal by placing bandhs at any 
part of the Kudra within the estate of the plaintiffs, and that the defendants have no right 
to obstruct the plaintiffs in making any bandh on the bed of the river at any place above the 
defendants ’ estate," • 
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'The plamfc added— 

“ The pi untifis submit that nrespu tively of my decision e f anv Court thev ae riparian 
proprietor-., aro tntitled to th< fullest use of Hit watn of the mu which pissis ihiongb their 
estate, and fn ordi t tliueto then in entitled t e snstuut m\ band) iceoss the bed of the 
river withm the limits of their ostito and Ij cut mi ehiunel fot the convoy inee of the 
witer to the tal at Bvmgiuh for the purpose of irrigation 

The defendants aH rip in in propnetcis hiui d>wn the rn r ire entitled to such water 
of it as icm aim afte r the pi untifls tal it R unguih is filled 


In then written stiteinent the defend mts obieetod that fot raoie than a 
hunched >e us the \v ite i h id flowed in in umntn rupted eouise to the n.aurah't 
Hiti, Khvji, uid Vit unpui thou piopeity below Hun^uih, and that they 
hid acquneil i n n lit ol usoi with which tlie piuntitls could not lawfulh 
lutetfeie The puncipil issues weie 


“ Has the pluntiffs u lit to k il the w itei hom the liana into Rainguih 
tal been decluod In a competent Couit u hut thev uqtuied a light ol ease 
ment to use the watoi it the middi ten lmg Cain b\ vntue ot lon„ eniovment 
for more thin twent \ \e\i* if so wh^ie 1 ^nd uc then entitled to eiect a 
bandit it i new spot tho formei hi idh it Glnkhuna being stopped 1 


‘Whethei the ilamtilfs is npanm piopnetois ue entitled to take the 
water of the stream to feed the l ini it Kun„uih foi the puiposcs ot lmgation 
of thelmds of the sud \ill i„e wd d >es tli it light of the plaintiffs still subsist 1 

‘To whit dimiges ot lehef aie the pluntills entitled * 


The Munsif dealt with the quest on as to the plaintiffs lights, eithei as 
lipauan piopi ctois oi unde i the piovious deexees, to dueit whatever watei 
thev might tequiie bo hll then tal without repaid to the defendants tequire 
inents lie w is ot opinion that [ 868 ] they li id no such light at law, citing 
man\ luthontus to tint cttcot He w is, how mi also of opinion that, 
although the plain*iffs weie not entitled to the docl n ition sought thev were 
entitlod to i iau ind ieasonable shine of the w ilei of the stieam to enable 
them to ling ite then m a ah without sulist mti ilh diminishing the suppiv of 
water to the mou alls below He concluded thus 


[ one f ipim ill thvt th 'tlunt it u ltitl It fm sud rt ismihli flhm of the 

v vtu c f the str nit mil li in t ui„it tli i . i i with ut » ihstmtiillv dnnimshmg 

the supph of witci tothe nuii t/.s 1 w \ intn 1 Inch if th utj tt ind s meexpernnee 

m + hcst suit rrlitirgt wit t coins h i\ e mince! me tbit such an older unless 

supplement d 1\ pr pu m tout n nn times pine mdifmit ften giving ri e to much 
confu-nn m *he 1 A icuti n l) pirtn nt flit cider which 1 niw pr posi to unke isthit the 
pluutiffs lull betm k * if in and r ns mbl use ind shm cl the witer of hudra nullah 
so as m 1t> intc rforc with i substmti illy dimmish iht supph if w iti i to the dtfc ndants 
belc w At the snot whir the* pr p si to n tit the cut ir chin ml they may make a 

per turnout oi temporirv c u tin ti u me inis my rcirtlunw rk uthei on the bank 

or icrjss the b cl ot the tieim i u bith l ut a uittj complete 1% dam it up, 

whcitby thev tin „tt t luuPitv not c\ edmg i f nth t the whole volume of tho 

wate t oi the niidth which < nusdownt thit | nit If it l nee ssiry in order to give 
eftect tc this td i to shitt the p si i m c sit if the pi pc s d chin uol up or down the bank 
within th limit ol Rimguili it m n be d< nc Lf iftoi m iking an < -tinutc if it be possible 
s 5 to d of the wh 1c volume f wmrwhuh c jnics down the hillstieim, an abstraction 
of ilouith ull net keep sifhnent t]uiutit> ivuliblc fir the proprutois below it can 
be reduce! lo i tilth Oth i instiuctic ns mi> be issued ti the Commissioner who maj be 
selected fi mm ng thi engineers of the frngition Department as bad been done by this 
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Courtm some instances, when tints order comes to be executed, e q , as varying, altering the 
width or depth of the stream 

“ Should it, however, be impracticable to execute this otdot at all without putting a 
bandh all along the bed of the mtdrfv, it may be done , but time* must bo ui opening 01 
openings in the bandh so as not to wholly obstruct the flow of witcr down , there nny be a 
diversion to the tal, but it should not even tempoianiv stop the flow oi w itei 

“ Till such time as this oidct is not elined out completely inittus must be allowed to 
stand as tlie> up Under the ciiotimstmco-, I would not illow dmuges to tin pi imtifts 
oven if the \ bad sustained any Tin suit is dec it tl m tin ibm linn Patios under tht 
Circumstaw e« would be.u their own costs 

Both pai ties appealed to the Judges (Joint Tie Subjulmite Ju(3„u 
modified the Munsif s deeieo on the ground th it t he [869] mode oi e'ecutiou 
prescribed would bo difficult to cam out ind expiosstd In- |udi>menfc as 
follow s — 

‘ Having n pud to Lbt si/e of tbi sti< uu lb c list mi < I) < (vi il hy th higliu npuiin 
piopriotois of tlnowing up i tempur iri bandh i< k ss tins stn nil t t ur\ niki to thin 
lands ind tht higher tic itmn of flu plimtitT ill I nil ibli n cl t deeln in limui >t 
tlir plimtiffs Untthev nt entitled lo pul up Umporuih i dun >i 0 uu!h un^slli Ixd of 
tht stn im within the limits ot then in u ah ind lluis e iri\ tin witu of tin stn nil 
through a eh mm 1 to thur l mils >i it nuts nv to U ungurli / tl th it the bimlh iniy be 
thiown daring the hLst si\, u tin 11 eviiv I nsli month aid mu t b ifin m i d the plaiu 
tiffs own tvpeiisi n the t (Lnth el iv 1 In % will hivt the fi < uni full fl \v of the stu nil 
during Iht sud pund if bt i win h tin wilu willg titli I >w< i lipumi pn prict rs 

I lie Munsit oielei in i v h the u tie ill\ p m ii but il will ht imp slid o to uguliti 
the fl )\v i 1 irmg ml n 1 mill) t tin wild t > pi nut iff tinin m nnl t the slim 
timo l) keep tile flow dewnw uds in imp did 

‘ 1 set no it ison 1 ) ill wdinn'ii ind I willmikt e u h put\ In u his nvn i ists 
With this modi fit iti >u flu julgunnf t f tbs Munsif is c mm m d 

Both pai ties lppealed tn flit High (\>ui t iilu se judgment f M \( I HP h*»ON 
and BUiLklll, JJ ) aftt l i state mont of the pi tint, md the pi otu fluids in „tho 
blot Couit continued thus 

Both pn tics ipp in Iftunth t il rtt md tin Liw i Vppiilit ( mil while illuming 
gcuciillvlhe wiw which the llunsil t el eft In liglds tl th pains li Id pr j t i I % me ugh, 
tint tht decree if tin Munsif is t»tin in It u which l lu pi untifis wt it l>gu In it m 
fourth shitoof thcwitei, wis impi iclie ihle I ut in tht iti-a n t f m\ h i l ls hi ihh 

suggistion is to li >w tht H iw w is to lu a ul del h h 11 th it the -mipl I v i\ w is to 
dccl uc iB hi did d ) the pi nntifts light toil It mpuirv 1 mi hi ssiln In el I Lin stn an 
within the limits of thin iiomali md to tppi lprui tin who' >1 tli w ite i diuinv, the fiisl 
seven diys of evuv I usli me nth mel 111 iL during the Lem lining puioel it th m mill the 
bandits wtle to he uiuovtd end the witti whs I > lit illowee 1 te t ikt il till ml uuchuk d 
course 

“Neither Comt his m in wty e\pl lined on whu I i is it lu It n f mild th it tho 
plaintiffs an entitled to one fmuth of thi flow e f Ihi witir md d fin s horn id pUd h\ 
the Munsif w is nnpi it tie title tint idopted bv the 'sulendmiie Julgc is ji umstous 
though pet h ips simpler objection ihk in miiu wi>s nnl nt it he i pnt\ is mh Ind with if 
It is a verv rough method of soliing tdifheultv whi h undouLt dl\ exists niLhi e is ind 
m all otliei casts of tht kind md one which, wi think could n <t he idipted ithuwisi linn 
bv cousent of pntus It is ohvi uis thitvm gait dilTieultn nnglil nisi if flu ume 
method were adopted of settling the disputes [870] of upiri in piopintor whose 1 aids were 
Bituated highti up or Iowoi down It is cleat tint tin right which the plaintiffs sought to 
establish was the unrestricted right ot stopping the How of thi stn tm'lor thi purpose of 
utilising the watt r of it lo such in extent is tbev might think ht it im time, tiiii if the 
effect of the obstiuelion was wholly to d^prisr the defend ints of the witoi. Wr think that 
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the Courts were undoubtedly tight m holding that that was not the plaintiffs’ right unite 
the liw, and no authority fota toutraiy conclusion has been shown to us tt w»b not the, 
plainttSs* case that f tiling the establishment of the verv brnid right which they claimed 
thev wcu entitled to sonn thing 1< ss that they were < utitled to put up a bandh of freed and 
limited diiiirnhions which while giving them a certain imoiint < l watei would leave to tho 
defend mts i qmnhtv sufficient, for migiting then lends Iheue was no alternative right 
set up md when the subsl intivl right eliiuuel wis not estiblishrd the Courts, we think, 
worn wrong to go on vnel determine the more qimlihal tight to which they thought the 
pi tin tiffs wttc entitled No proper ipportionnunt ot the. witi r to be appropriated b> the 
parties to this sun could moteovei bo made without uferenu to md consideration of, the 
rights of otliei riparim pioptitlois b >th ibovc ind below 

* It i conteiidtd bit in tis (hit rh» pluntiffs were ti li vst entitled to auadjudication of 
thou el uni fm dimagis mil tint th C ourts lulnv hive filial to understand the prmciplo 
upon which th it e him w is bisid Itissud thit the pluntifls iuse of action aiose fiom 
the destiuetion of the bnntlh whith tin v hul uuistiii ted md tint the compensation to 
which they lie entitled is i mpensuinu foi the diuiigi i rised In that destiuetion and by 
tho loss of tlu (i ip which tnstnd fi nil it Ihit inn be o but that was not the form m 
which thi tlum wxs idv incid util i m tbi first ( surl r in th Tawii Vppi 11 ite Court As 
alrovdv still d thi light which (hi pi uutifTs i him 1 w is i i ^litof tin vtnv widest descnp 
lion to obstiuef flietiitnr How t thi v itu si is if nttissuv to diveittlu whole of it into 
tchnimi li iding into tin u till it Runguih 1 hi u isinthng in the phi nt to show thitlhe 
bandh which tJuv hid rietul in ISSn md win h thi « I uiliuts iri snd to havedcsttoved, 
was i luma i which did n >< win ll> i h truct the f! w f tin w it i uid whn h 1< ft lo the dtftnd 
ants is the up iri m pinpnctm-, d wn stre nn i mill lent i|iuntiti rf w itei foi the puipose 
forwhichtlnv wm entitled tigitit Ind tin C nuts l> 1 1 \ ipp irtohnt eonstduod and 
wt thin! iCtu i pi i Us il il tlu pi lint . iv fmii ecusiduid f hit the bandh whu h tho 
pluntifls put up md tin defend mts ucsulto h ni pilliddiwn wvs t fcond'iofthe sunt 
dime iisinns is In it which th pluntiffs ilum > light m the piesent c ise to construct If 
thticfoii thi piipirisui w is not n d it w is w think thi f uilt of the plaintiffs, md 
ltistiohti now iflir this litig ill i his he ui going on foi i pi ru d of upvvuds ct four vearh 
to isk that tlu ise sh mil hi si it In 1 md piop i lssu s fumed In oui opinion is the 
pluntiffs hue filled to istiblishthi pirtiiulu ii„ht wti htluv issiitcd md to which wc 
hive ilu ilv nfi ruil their suit mist he dismiss d Ji i iimn silk in £871] ci«(s of this 
sort t cltfiiu m mill w idswhil thi t glits f thi pirliis ire (hole uc no materials 
upjn whu h light i f line i limit d 1 in 1 c uhl be Jet runnel md t > t t.deavour to do bo 
would It id to difficult!! s mil unpin uni m the futm 

Withe ut tlu i fm dci idm^ wli if th iuht fth pluntiffs is npin m piopiutors 
are, wi thuil it n ;ugh • i oi fh I tin mt mu t It dismissal on the ground that they 
have filial t > cstiblish tlu mly eight whi h tin v issutal th it is i right to ircct a bandh 
of am si/e n 1 u 1 even if it I id the t fit t of wh >1I\ mt iruptmg the flow of witcr either 
for a limited oi union lh d (mu 

Tho plaintiffs miviiig appealed 

Mt. ./ D Maym for tho appellants aigued that the High Court had not 
taken the light view m deciding that it was nut open to the Couit to consider 
to what alternative i eliei the plaintiff s weie entitled, either unde the deciee 
made, oi as upaiian piopnetors It was ronton Jed that they had shown 
themselves entitled to a modified leltof though then laiger claim must have 
been ielected as untenable Each putv hid put then case too high Bat 
tlio Munfed s mipi act icable plan, though lightly discaided, had been suggested, 
with vuw to the ituil law tnd i ghtH of the parties, vi „, that each proprie- 
toi wis en’itled to take such an amount ot watei is would not be too much. 
In tlu plain* theie w is an excessive claim, but that should not preclude the 
making a just dteiee, ioi the use of so mveh watei as would not interfere 
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with the reasonable right of the lower proprietor, ft was submitted that 
the sections 565 or 566 of the Civil Procedure Code were applicable to such a 
case as the present—the former section when the evidence on the record should 
be sufficient to enable the Appellate Court to determine the cise—the latter 
when the evidence should not be sufficient and providing for now issues to be 
framed for trial of the merits. Section 42 of the Specific Belief Act (I of 1877) 
was also referred to. As to the substantive rights of the parties, reference was 
made to Miner v. Gilmour (12 Moo. P. 0., 156}, Orr hi wing v. Coh/nhoun [L. R., 

2 App. Ca., 839 (855).j, Perianal v. Bamasami Ghetti (I. L. R., II Mad., 16). 

, Mr. A. Phillips, for the respondents, was not called upon. 

[872] Afterwards on the 7th April tlieir Lordships’ judgment was 
delivered by 

Lord Watson. —The appellants are the proprietors of mehal Ramgurli, 
including three mouzqhs, through which there runs a hill stream or nullah, 
there known as the Kudra, its course being from south to north. Before 
entering Ramgurh from the south, the Kudra intersects the adjoining mouzah 
of Chikhuria, belonging to the Maharapi of Dumraon; and, on tho north, it 
passes from Ramgurh into mouzah* Hata, Khaja and Narainpur, .which are the 
property of the respondents in this appeal. 

The appellants at or.e time used, for purposes of irrigation, water diverted 
from the Kudra, which was stored in a tal or reservoir in Ramgurh, before being 
distributed over the surface of the land. The diversion was made within 
mouzah Chikhuria, by the erection of a handh or dam upon tho bed of the 
stream belonging to the Maharaja of Dumraon, from which the water was 
conducted by a channel or cut, passing at firs: through the lands of Chikhuria 
to the appellants’ tat. The bed of that channel or out was on a higher level 
than that of the surface of the water of the stream in its ordinary How. 
Before the end of the year 1884, the appellants made some alterations upon tho 
structure of the dam. in consequence of ,which two separate actions were 
hrought against them, concluding for its removal, one by the present 
respondents, and the other by the Maharaja of Dumraon. 

These actions depended before the Muusif of Sasser am, who heard the 
cases together, and made r.lie following order applicable bo both : "That a modi¬ 
fied decree be passed in both these suits for the removal of the bandh in dis¬ 
pute, it being decided that the bandh is recent, and that tho plaintiff's are 
entitled to have it removed: that both the plaintiff's and defendants in both 
suits are entitled to irrigate tlieir lands in their mouzahs horn tho water of 
the baha that the channol to Ramgurh tal is also old and the plaintiffs 
are not entitled to have this filled up; that the defendants and the 
plaintiffs in suit No. 339 (?.<?., the Maharaja’s suit) are entitled to 
erect temporary bandhs at tho place in (torn), but not so as to (torn) 
the flow of water downwards to the detriment of the plaintiff’s and other 
[878] proprietors lower down.” Appeals were taken against that decree to 
the Subordinate Judge of Shaliabad, and thence to the High Court, with the 
result that, as between the parties to this appeal it was affirmed, and, as 
between the present appellants and the Maharaja of Dumraon, was materially 
altered, it being finally adjudged that, in a question with him, the appellants 
have no right to construct a dam within the mouzah Chfkhuria for tho purpose, 
of diverting the water of the Kudra into the old channel leading to their tal. 

These litigations were not finally disposed of until November 1887. Some 
time thereafter, the appellants placed a dam across the Kudra within their own 
property, and made a new channaUeading through it from the stream to their , 
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reseivoir The dam was destroyed by the tespondents and the appellants, m 
consequence, made an application aeamst them to the CijminaJ Uour , 
was iejected on the 5th Doctmbei 188ft, upon thegiound that the\ ougno to 
establish then lights m the Civil Couit The piesent suit was in consequence, 
biought before the Couit of the Munsd at Sassei un on the 9th .Tanuaiv 1889 

It is necessaiv to examine the teims ottheplnnt beciuse tho lights 
theiein asseited ind ftio leinulitis nuid hom tlio mini ,ioumls of the 
judgment of the Ili„h Couit of vi hit li tlio ipneli mts comjil un m this ipieal 

Tlie plaint in suhstmct concludes ten a dtel nation of the appellants’ 
right in tumswhuh ntccssmty imdvi tho ilk„ ilitv of Liu lespoudenls’ iction 
m inttif(iin to with tiiui dun ind tint dctlu ition is f illowed b\ iprijei for 
in injunction igunsf tht lespondcnts committing these oi sumlai icts m 
the tutuie ind ilso tor ptcunim d unices in aspect ot the mjm\ which 
the ippcllants hue si tuned It cont mis six ci nclusu ns m all The hist, 
which is the Insis of ill the ast,is to hive it d< clued tint tho plaintiffs aie 
entitled to t ui\ tlu \\ ilci ot ti c livn to thm tal »t Kim^uih l»\ pi icing bandns 
at an\ pn.it c f tin nci within t heist itc of flu j luntifts ind tlixt the defendants 
have no tipi t to hsmut ind opjx s< t » pi imtifts in the lonstiuction of any 
bandit oil the bed of fin mil it in\ plicc ibcnc their istitc ind tlie acts 
of the deter cl mts t mip) micil oi iliovt uli11C(,i 1 The second ecnclusion is 
toi m in)unction i„imst m\ lcpctitun [874] ol flu lespondtnls die al lets 
Tht next two conclusions aie tor dilutes tlu tl ml hi in„ m ipxpt ct of the 
mjuiv ilicuiv occ isH'ind b\ tho destitution ol the / mill ind the fourth foi 
loss to be sust imed until the ipjieli mts shall he enable d undo the sanction 
of tin Couit tocomev witci fiom tl t uvtr to the Kumguih tal The fifth is 
<oi such othc» ldief is ippeits to the ( mil fit ind piojioi foi lice flow ot 
witei fiom tiic met to the tal foi miration ind the sixth ind list ielates 
to tho costs ol suit 

I lie light of i up in m piopiictoi to divcit ind u e w itei loi the jmipose 
ot migition is ceitunh not undeistitcd in tl« plant The light dinned 
b\ the ippellanlx in the hist conclusion is not 1< ss hi jitdlv isseitcd in the 
bodv of the plimt ind is i eitlic moie not less than a i lght on the pait 
ot in uppoi pioprietoi to dim hick a mu lunnuit, t'nough his 1 ind, 
and to impound ismuct ot its water as he mi\ hud convenient foi the purposes 
of lingition leiving onty the suiplus if anv, foi the use ol i lopnetois below 
In the ibsonee ol i light uquiied b\ contiact with tho lowei hentms oi by 
piescriptivc use, the 1 iw conetdc s no such ii ta ht The common hw right of a 
piopnotoi in the jiosition of the ippellints is to take and use foi f he pm pose 
of luigation so mucli onl\ of tlu watei of tho stieam is c in be absti acted 
without matenall) ditmni lung tho quai tity w Inch is allowed to descend for 
tl e use of nparian mopnctois below and without impelling its quality What 
quantity of watn cun be ihstiacted ind consumed without infringing that 
■*ssential condition, must in all cises he iquestion of cucumstmces, depending 
mainly upon the si^o oftheiivei oi stuam and the jnoportion which the 
watei ahstiacted bears to its entne volume 

The plaint contains no statement in legaid to the charactei ot the dam 
which is alleged to have been illegal^ dostioyed bi the lespondents, or m 
repaid to the quantity of watei which it had the effect of diveiting hom the 
channel of the Kucha into the JRamguih tal and theie was no issue adjusted 
t > ti \ the question whether the bandh destioied was one which the ap» 
p Hants were legally entitled to construct Yet it is obvious that, until that 
in* st ion had been laised and determined in the appellants favour, no mjunc- 
ti >’ c juld isbue, and no decree foi [8763 damages could be made against 
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the respondents. The plaint is likewise silent in regard to the size and 
character of the bandbox dam which the appellants claim the privilege of 
erecting within their own lands of Ramgurh, under the sanction of the Court, 
and as to the quantity of water which by means thereof they would be enabled 
to divert from the Kudra, without making any provision for its return to the 
stream. They appear to have ignored the fact that their right to take the 
water, and the quantity they wore entitled to take, were matters inseparably 
connected with each other and were mainly dependent, upon the very considera¬ 
tions which they havo omitted to state; and they relied upon a claim of right 
which, on the face of it, is extravagant. The unfortunate result has been that 
none of the issues adjusted for the trial of thecauso (with the exception possibly 
of those relating to the law of limitation, for which there does not appear lo 
have been any foundation in fact) can, in the opinion of their Lordships, admit 
of a satisfactory, if any, answer, without an investigation info facts, which 
have neither been averred nor made the subject of proof. 

It is a somewhat singular circumstance that each of the parties should 
have relied, with equal confidence, upon the decrees obtained in the previous 
suits with reference to the Ghiklmvia dam, as res judicata in their favour. 
The decree obtained by the Mah.iraja®of Dumraon is res mt°r alias, and can¬ 
not affect the present case. Ju the suit at the instance of the present 
respondents, it was, no doubt, exprossly found that both parties to this appeal 
were entitled to take water from the Kudra for the purposes of irrigation. In 
neither of these suits does there appear to have been any issue taken, or proof 
led, in regard to the actual quantity of water diverted into the appellants’ tal, by 
means of the Chikhuria txaulli. The appellants can take no benefit from the 
linding, as supporting the claim put forward by them in this suit, because it 
Was qualified by the condition that they were not entitled to interfere unduly 
with the flow of the stream, in prejudice of the respondents and other lower 
proprietors. As for the finding that the respondents were entitled to take 
water for the irrigation of their lands, it was plainly outside of and irrelevant 
to the case which the loarnei Judge was deciding. The existence of their 
right to take water for such a purpose, and, if existing, its extent, [876] could 
not be determined, except in a question with proprietors of riparian hauls 
below their mouzahs. 

The Munsif, after taking evidence, gave judgment upon the 31st December 
1889. He referred to authorities showing that the law of India, in relation to 
water rights, does not differ from that of Mngland ; and he affirmed, in thoir 
Lordships’ opinion correctly, that a riparian proprietor who desires to use the 
water of a stream flowing in a defined channel, must not so use it as to destroy 
or render useless, or materially diminish or affect, the application of the water 
by riparian owners below. Accordingly, lie declined to affirm the first con¬ 
clusion of the plaint, and did not deal with the injunction or damages craved ; 
but he found that the appellants were “ entitled to a fair and reasonable 
use and share of the water of Kudra nullah, so as not to interfere with 
or substantially diminish the supply of water to the defendants holding 
lands below.” That finding considered by itself appears to their Lordships 
to be unexceptionable, although it does not affirm any proposition which 
is to be found in the appellants’ pleadings. The learned Judge thon proceeded 
to make an order in these terms: “ At the spot where they (i e., the appellants) 

propose to cut (the land) or make a channel, they may make a permanent or 
temporary construction, some masonry or earthwork, either on the hank or 
across the bed of the stream or on both, but so as not to completely dam it up, 
whereby they can get a quantity not exceeding a fourth of the whole volume 
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of the water of the nuddi which comes down to that point.” To that order, 
three conditions were attached : (i) that the position of the dam and channel 
might, if necessary, ho shifted within the limits of Ramgurh ; (2) that if, after 
making an estimate, if possible, of the whole volume of water coming down 
the stream, the obstruction of a t'omth would not keep a sufficient quantity 
available for the proprietors below, it could be reduced to a fifth ; and (3) that, 
when the ordor came to be executed, instructions might be given to an engineer 
of the Irrigation Department, selected for that purpose, as to varying and 
altering the width or depth of the stream, and similar details. 

On appeal by the respondents from that decision it was [877] confirmed 
by the Subordinate .Judge oJ Sliahabad, with tins modification, that instead of 
allowing the appellants to take ono-tourtli or, as it might be, one-fifth of the 
volume of the Kudra, by means ol a permanent /> andh, the learned Judge 
ordained that the appellants should have leave to erect and maintain a 
temporary dam across the hod ol the stream for seven days and no more of 
each lunar month, cairymg the ontuo water ol the stream into the Ramgurh 
tal duiing that peiiod, the whole ot the I tee llow being allowed to go to the 
lower riparian proprietors dmmg the lemaining twenty-one days of the month. 
Thelearnod Judge observed “ Tim Munsd’s order may bo theoretically good ; 
but. it will be impossible «.o to regulate the How as to bring only one-fourth 
of tlm vvatei to plaintilfs and no inoio, md at the same time keep the flow 
downwaids unimpeded.” 

There is considerable force in the observation ol the Subordinate Judge; 
hut it appoars to their Loidships I hat the main objection to the decree of 
the Munsif consists in tins, that the proportion of the entire water of the 
Kudra which he authorised the appellants to appropriate for irrigation 
purposes was fixed by him without anv evidence and without inquiry. The 
modification of Ins ruder made by the Suboidmate Judge is open to the same 
criticism, and is, from a legal aspect, more objectionable than the order which 
it qualities. Tim legal right oi the lower riparian owners is to have the water 
of the stream tiansmiited to them continuously and without interruption, and 
without any substantial diminution m volume, then right being only subject 
to the qualification that an upper proprietor may, for purposes which the law 
regards as legitim ito, withdiaw from the stream as it passes along his lands, so 
much of its stream as will not materially atTect its downward llow, or impair 
their uses of it. 

The appellants -md the respondents both appealed against the decision of the 
Subordinate Judge, and, on the 19th May 1H9U, a Divisional Court, consisting 
of Mr. Justice W. M.uTHliRSON, and Mr. Justice GuHU Das Baneb./EE, 
dismissed tho appellant's apiieal, allowed the appoal of the respondents and 
dismissed the suit with costs. Their Lordships cannot hesitate to concur in 
tho judgment ol the High Court. The appellants’ suit is based upon the 
assertion of a legal light which is plainly untenable, and [878] unless it were 
affirmed, they could not obtain the remodies of injunction and damages, which 
arc of the essence of their action. If their right to maintain the bandit bad 
been supported upon the ground that tho amount of water wbioh is diverted 
into their tal did not materially diminish the llow of the stream, and waB 
therefore no more than they were entitled to, the Court might have been enabled 
to determine what proportion of the water of the Kudra they could legally 
divert for purposes ot irrigation without prejudicing the rights and interests of 
the respondents, and also in what manner and by what means that amount 
was to ho withdrawn, in tho present shape of the record, it is impossible to 
arrive at a satisfactory docisiou upon those, points, which were dealt with, 
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without evidence or inquiry, by the learned Judges of the first and second 
Courts. 

Their Lordships will, accordingly, humbly advise Her Majesty to affirm 
the judgment appealed from. The appellants must pay to the respondents 
their costs of this appeal. 

Appeal dismissed. 

Solicitors for the Appellants : Messrs. T. L Wilson <(; Co. 

Solicitor for the Respondents : Mr. James T. Withers. 

C. B. 


NOTES. 

EThis was followed in (1901) 29 Cal.’, 100; (1906) 11 C.W.N., 85: 1 C.L.J., :S7l; (1908) 
35 Cal., 851 ; (1904) 28 Mad., ‘236 : (1911) 10 1.0., 181 (oudh); (101l2> 18 I.C., ‘291 (Mad.). 

SeealBO liobert Fisher v. The Seeretarn of Stale (1908) 32 Mad., Ill : 19 M.L.J.. 131 
from which the appeal to the Privy council is still pending.] 


[ 24 Cal. 878 ] 

APPELLATE CJViL. 

The 18th June, 1897. 

Present: 

Mu. Justice Thuvkiaan and Mu. Justice Stevens. 


Munni Ram Chowdiiry.Defendant 

versus 

Bishen Porkash Narain Singh.Plaintiff.* 


Appeal —Order aranting reiue.it of judgment —Cint Procedure Code (Act 
XIV of 1882), ..■elion H29-- Grounds of Appeal. 


No appeal lies from an order grant mg a review of judgment except m cases specified in 
section 629T of the Civil Procedure Code. Bombay awl Persia Steam Navigation Company v. 
S.S- ‘ Zuari ” (]. L. H., 1‘2 Bom., 171) followed. liar Nandan Sakai v. Jichori Singh 

* Appeal from Original Order No. 313 of 1896, against the order of Babu Dwarka Nath 
Mittcr, Subordinate Judge of Sarun, dated the IHt.h of July 1896. 


Order of rejection final 
Objections to admission. 


t[See. 629 : — An order of the Court for rejecting the applica¬ 
tion shall lie final; but whenever such application is admitted, 
the admission may be objected i.o on the ground that it was 
(a) in contravention of the provisions of Section 624, 

(fc) in contravention of the provisions of Section 626, or 

(c) after the expiration of the period of limitation prescribed therefor and without 
sufficient cause. 


Such objection m-iv be made at once bv an appeal against the order granting the appli¬ 
cation, or may be taken in any appeal agaiust the final decree or order made in the suit. 

Where the application has been rejected in consequence of the failure ot the applic iutto 
appear, he may apply for au order lo have the rejected application restored to the file, and, 
il it be proved to tho satisfaction of the Court that he was prevented by any sufficient cause 
from appearing when such application was called on for hearing, the Court may order it to 
be restored to tho file upon such terms as to costs or otherwise as it thinks fit, and shall 
appoint a day for hearing the same. 

No order shall be made under this sect'ou unless the applicant has served the opposite 
party with notice in writing of the latter application. 

No application to review an order passed on review or on an application for a review 
shall be entertained.] • 
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{I. L. E., 22 Cal., 3) and Baroda Churn Ghose v. Gobind Proshad Tewary (t. L. R„ 22 Cal., 
984) referred to. 

[8T9] That the Court which ha^ granted the review has done so without sufficient 
reasons is not a valid ground of appeal under section 629. 

The facta of this case, so far as they are necessary for the purposes of this 
report, are as follows :— 

The plaintiff tiled his plaint on the 17tli August 1895, and after various 
adjournments, the 8th of April 1896 was fixed as the date for final hearing. 
On that day the plaintiff applied for postponement which was refused. He 
thereupon declined to adduce auy evidence. The witnesses for the defendant 
were then examined and the suit dismissed with costs. On the 5th May 1896, 
the plaintiff made an application for review of judgment, which was opposed 
by the defendant, hut eventually granted on the 18th .Tuly 1896. The defen¬ 
dant appealed against this order under section 629 of the Civil Procedure Code 
on the ground that there was no suflieiont reason for granting the review'. 

Moulvi Mahomed Yusuf and Babu Utgambar Chalterjce for the Appellant. 

Dr. liashbrhary Glv'se and Dr. Asutash Mooke.rjee for the Respondent. 

Moulvi Mahomed Yusuf discussed the evidence and contended that there 
was no sufficient reason for granting the review. 

Dr. Bashbehary Ghost-.- No appeal lies from an order granting a review of 
judgment except on the grounds specified in section 629 of the Civil Procedure 
Code, which do not include the ground now urged before this Court. The case 
of Bombay and Persia Steam Navigation Company v. S.S. “ Ziuiri ” (1. L. R.', 12 
Bom., 171J is precisely in point. [Trevelyan, ,1.- -Is there auy case in point 
in this Court ?J The principle of Lho Bombay case lias been followed in liar 
Nundan Safuii v. Behan Singh (1. L, R., 22 Cal., 3) and Baroda Churn Ghose 
v. Gobind Proshad Tewary (I.L.li., 22 Cal , 984). 

Moulvi Mahomed Yusuf in reply.—If the Court below has admitted the 
review without sufficient reason, as l contend it has done, it has acted in con¬ 
travention of the provisions of section 626, para. 1 of the Civil Procedure 
Code. The case is, therefore, £880] covered by suction 029, clause (b) of the 
Civil Procedure Code. 

Ti«© judgment of the High Court (Trevelyan and Stevens, J J.) was 
as follows : — 

This is an appeal from an order admitting a review. The eases in which 
such an appeal is possible are mentioned in section 629 of the Civil Procedure 
Code, and there is the express authority of the Bombay High Court in the 
case of the Bombay and Persia Steam Navigation. Company v. -S’. “ Zuari ” 

(I. L. R., 12 Bom. 171) that an appeal will not directly lie except on the 
grounds mentioned in tha t section. Section 629 of the Civil Procedure Code 
says that the objection may he made either by way of appeal against the 
order granting the application, or may lie taken in auy appeal against the final 
decree. That would show that in either case, that is, oither in an appeal 
against the order or iu an appeal from the final decree only, an appeal will lie 
on those particular grounds and no others. There are two authorities of 
this Court in liar Nandan Saltai v. Behan Singh (I. L. R., 22 Cal., 3) and Baroda 
Churn Ghose v. Gobind Proshad Tewary (1. L. R., 22 Cal., 984), which show 
that the grounds which have been urged in this appeal are not grounds which 
can be taken in an appeal from the final decree. The same reasoning will 
apply to the present case. Moreover, both these decisions of this Court approve 
of the decision of the Bombay High Court to which we have referred, and 
which is expressly in point. The grounds urged by the learned Vakil for thq 
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appellant are not grounds under section 629, and therefore it is not competent, 
for us to consider them. 

For this reason we dismiss this appeal with costs. 

S. C. C. Appeal (h ami sued. 


NOTES. 

[ See also (1907) -11 Mad., 49 ; (1013) 22 I.C., 772 (Cal.); 14 I.C., 89 (Cal.,) wherein the 
modifications in the O.P.O., 1908 were considered ; (1911) 'J 1 O., 820 ; (1911) 12 I C., 624 
(Punjab) ; (1909) 14 C.W.N., 214, in which this decision wa-,followed. 1 

[881] CRIMINAL REVISION. 


The HOth July, 1HU7. 

Present: 

Mr. .1 ['stick Ghosk ani> Mr. .Icstick Wilkins 


Tulsi Bewail.I’etitioupi 

cet.sus 

Sweene\.Opposite P:ut,y. 


Prevention of Crueltii to Animals Act (XI of IMO), sections and -J -Crabs 

Animals- ('melt!/ to animals. 

The provisions of Act XI of 1890 apply to cruelty exercised towards any animal which is 
either “ domestic ” or which being (era untune has been “ captured ” and i-, in captivity. 
Grabs are “ animals " within the definition of section 2 of Vet XT of 1890. If a person 
exposes them for sale at a public place with their legs broken and with their shells crushed 
in so as necessarily to calls.* them pain he incurs (he penalty prescribed In section 81 of 
the Act. 

THE facts of the case appear suihciently from the lodgment of WlLKI.Vs, .). 
Babu Amarendto Xath Chatteiji appeared for the Petitioner. 

The following judgments were delivered b> the Jligh Court. (Ghosk and 
Wilkins, JJ.):— 

Wilkins, J. —The petitioner in this case, Tulsi Bewail, was charged before 
the Presidency Magistrate of Calcutta with “ having in hor possession for 

* Criminal Rcvi-,ion No. 898 of 1897, made against the order passed by T. A. Pcmson, 
Esq., Chief Presidency Magistrate of Calcutta, dated the 29th of April 1897. 


Penalty for cruelty to 
animals in public places 
and for sale in such places 
of animals killed with un¬ 
necessary cruelty. 


T [See. 8 —If any peison in any street or in any other place, 
whether open or closed, to which the public have access, or 
within sight ol any person m unv street or in am -.noli other 
place,— 


(а) Cruelly and unnecessarily beats, overdrives, overloads or otherwise ill-treats anv 

animal, or 

(б) binds or carries any animal in such a m.innoi or position as to subject the animal 

to unnecessary pain or suffering, or 

(e) offers, exposes or has in his possession for sale any live animal which is suffering 
pain by reason of mutilation, starvation or other ill-treatment, or any dead 
animal which he has reason to believe to havo been killed in an unnecessarily 
oruel manner, 

he shall be punished with fine which may extend to one hundred rupees, or with 
imprisonment for a term which may extertd to thn*e months, or with both.] 
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■ sale certain crabs, suffering pain by reason of mutilation, on the 20fch April 
1897 at the New Market." The evidence showed that she had two hundred 
live crabs for sale, with all their legs pulled off, and the witness Sweeney saw 
her break the backs of some living crabs with the shell of a dead crab to show 
purchasers that the living crabs were healthy. 

The accused admitted the facts charged, and was convicted under section 3 
of the Prevention of Cruelty to Animals Act (XI of 1890), and she was 
sentenced to pay a fine of Rs. 20, and in default to undergo one month’s simple 
imprisonment. 

Before us it has been contended on her behalf that the conviction is 
A' illegal, inasmuch as a crab is not an “ animal ” within the meaning of. the Act; 
'• that is, that it is not a “ domestic or captured animal.” 

[882] The learned pleader who argued the case before us based this 
position upon the allegation that the whole course of the special legislation 
upon this subject, both in England and in India, shows that the Legislature 
never intended it to apply to any animals other than those which may be 
described as either “domestic ” or “ domesticated." 

In support of this contention he referred us to Bengal Act 1 of 1869 (which 
is not now in force in Calcutta) and to several English Statutes from 2 and 3 
Vic. cap. 47 to 39 and 40 Vic. cap. 77, both inclusive: and he relied especially 
upon the cases of Apt in v. Porritt [L. R , (1893) 2 Q. B. D., 57j and Harper 
v. Marcks [L. R., (1894) 2 Q.B.D., 319]. Both of these cases were decided 
under the Cruelly to Animals Acts of 1849 and 1854, viz., 12 and 13 Vic. cap. 92 
.and 17 and 18 Vic., cap. 60. In the first-named case, the question to be 
determined was whether certain wild rabbits which had been caught in nets 
five or six days previously and since kept in confinement were “domestic” 
animals within the meaning of those statutes; in the second case, the same 
question had to he decided with reference to certain lions kept in a cage, which 
had been taught or coerced to perform certain tricks. In both cases it was 
held that the animals were not “ domestic animals ” within the meaning of the 
statutes. And indeed neithor these statutes, nor any other statutes in force in 
England (with perhaps one exception which does not affect this case), deal 
with any animals which, not being domestic, are captured animals such as are 
described in the Act XI of 1890, which is in force in India. 

It was, however, contended by the petitioner’s pleader that the course of 
legislation in England and the cases decided there shewed that the intention of 
the Legislature in India was to include only two classes of animals within the 
scope of the law, that is, (l) animals which are domestic in themselves by 
breed or otherwise, aud (2) animals which, though captured in a wild state, 
had become “domestic, ” or rather “domesticated,’’ after capture. This 
contention is, in'my opinion, entirely opposed to the very plain and obvious 
meaning of the words which define “ animal ’’ in the Act of 1890. It 
cannot hold good unless [883] w r e interpret the word “or” in that 
definition to mean, not “or,” but "and.” I think that we should not be 
justified in so doing. We are bound when interpreting a statute to give to 
the language of it its plain and obvious meaning, without any assumption as 
to its having probably been the intention to leave unaltered the law as it 
existed before— Norendro Nath Sircar v. Kamalbusini Dan (I.L.R., 23 Cal., 
563); so that when we find that the language of Act XI of 1890, has in clear 
and unmistakable words enlarged the definition of “ animal ” to an ertgnt not 
known before, we Bhould not be justified in assuming that this was tfmideli- 
berately intended by the Legislature. We cannot distort and twist thcPwords 
of an Act ho as to interpret them to mean the opposite of what they obviously 
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purport to mean. Clearly, therefore, the provisions of Act XI of 1890 apply 
to cruelty exercised towards any animal which is either “ domestic ” or which 
being feres natures has been “ captured ” and is in captivity. 

Then it has been urged before us that, if this conviction bo upheld, the 
effect of it' will be to put an end to a trade which has been in existence 
from time immemorial and which furnishes a means of existence to a large 
body of persons. I fear that this is a consideration which we cannot allow to 
affect us. It was one for the Legislature to deal with when framing the Act; 
and for all that we know, it was then dealt with. We have merely to interpret 
and administer the law as we find it. 


Finally, it was represented- for tho petitioner that, in the absence of 
evidence to show that tho crabs suffered pain from tho treatment alleged, the 
conviction could not stand. T think it may fairly be assumed, in the absence 
of proof to the contrary— that to pull tho legs off a living crab and to enish in 
its shell are acts which must necessarily cause it pain. 

I would, therefore, discharge the rule. 

Ghose, J. — I am of the same opinion. Jt seems to me that no argument 
can be derived from the statutes and the decisions in England upon the subject, 
as has been contended for. If any argument can be deduced, it is rather in 
favour of the prosecution than against it. 

- [884] In the statute 12 and lil Vic. cap. 92 (see. 29) the word “ animal ’’ 
was thus defined : 


" Tho word ‘ animal ’ shall be taken to mean any horse, mare, gelding, bull, 
ox. cow, heifer, steer, calf, mule, ass, sheep, lamb, hog, pig, sow, goat, dog, cat 
or any other domestic animal.” And in tho Inter statute 17 and 18 Vic. cap. 60 
it was laid down that “the word ‘animal,’ shall in the said Act (12 and 13 
Vic. cap. 92), and in this Act, mean any domestic animal, whether of tho kind 
or species particularly enumerated in clause 29 of the said Act, or of any 
other kind or species whatever, and whether a quadruped or not.” 8o that 
the operations of these statutes wore clearly limited to domestic animals, of 
whatever species they might lie, and whether they ho quadrupeds or not. These 
two statutes were passed in 1819 and 1851, respectively ; and we find that in the 
Act which the Legislature in this country passed on the subject in 1809 (Bengal 
Act 1 of 1869) and which evidently followed the English statutes, “animal” 
was thus defined : “Tiio word ‘animal ’ shall he taken to mean any domestic 
or tamed quadruped or any domestic or tamed bird.” ThL definition was 
substantially to the same effect as that in the said statutes; and if we Imd to 
deal in the present case with the Act of 1869, the definition of “ animal ” as 
given therein would perhaps be an answer to the case for the prosecution, for 
a crab is neither a domestic or tamed quadruped, nor a domestic or tamed bird. 
The Bengal Act of 1869 was however superseded by Act XI of 1890, and we 
find that the word “ animal” was therein defined in this wise: animal’ 

means auy domestic or captured animal.” 

There can be no doubt, looking at this definition, that the Legislature in 
1890 meant to bring within the operation of the law the cases of some other des¬ 
cription of animals not contemplated by the Act of 1869. And I think we may 
well presume that the Legislature in this country, when they were engaged in 
passing an Act applicable to the whole of India, found, as the Judges in England 
in some of the cases [e.a. ApUnv. Porritt (L.R., (1893), 2 Q.B.D., 57), Harper v. 
Marchs (L. R , (1894), 2 Q.B.T)., 319)] also' thought in respect to the statutes in 
that country, that the law as contained in the Bengal Act of 1869 was not suffi- 
[88tt]ciently wide, enlarged the* definition of the word “ animal ” so as to 
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hriDg within the operation of the law cases of animals other than domestic or 
tamed quadruped and bipeds; and they secured that object by using the word 
“ domestic or captured animal.” So long as an animal is fera natures , and it 
is not brought under subjugation and control of man, it stands upon a wholly 
different ground ; but when it is captured or domesticated, the law protects it 
from cruelty, if such cruelty is practised at a place or in the manner laid down 
in the Act. 

The learned Vakil for the petitioner in the course of his argument inci¬ 
dentally raised the question whether a crab was an animal at all. There can, 
I think, be no doubt whatever on the point, for the word “ animal ” ordinarily 
means an organized or living being having sensation and power of voluntary 
motion, an inferior or irrational being as distinguished from man. 

The crabs which were in the possession of the petitioner were captured 
animals; they were exposed for sale at a public place, in a mutilated condition, 
and with their shells broken, so as necessarily to cause them pain, and it 
follows, therefore, that the petitioner has incurred the penalty prescribed by 
section 3 of the Act. 

The result is that this rule is discharged. 

C. B. Rule discharged. 


[24 Cal. 880] 

The mh July, 1307. 

Present: 

Mr. Justice Ghosh and Mr. Justice Wilkins. 


Kanai Lai Gowala and another.Petitioners 

versus 

Queen-Empress. : 


Wrongful restraint—Venal Code (Act XLV of lbGO), sections 79 and341 — 
Mistake of fact—Act done in good faith under belief it is justified by law. 

A Court peon accompanied by two of the decree-holder’s men (petitioners) wont to 
execute a warrant of arrest against the judgment-debtor M. A palki with closed doors was 
noticed to bu coming out of the male apartment of M's house. The petitioners believing 
that .If was effecting his escape in that palki stopped it and examined it, although the persons 
accom- [388] panyicg One palki protested and said there was a lady in it. Admittedly, there 
was in the palki a pardanishin lady of rank. 

* Criminal Revision No. 487 of 1897, made against the order passed by J. Knox-Wight, 
Sessions Judgoof Patna, dated the 3rd May 1697, modifying the : order passed by Babu 
Kamanugrah Naraui Smgh, Deputy Magistrate of Patna, dated the 16th March 1897. 
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Held, that having regard to the terms of section 79* of the Penal Code a conviction of 
the petitioners under section 341t was not right. 

THE facta material for this report are stated above. 

Mr. P. L. Roy and Mr. K. N. Sen Gupta , instructed by Moulvie M. Ishfaij , 
appeared on behalf of the Petitioners. 

The judgment of the High Court (Ghose and Wilkins, JJ.) was as 
follows:— 

We think, having regard to the terms of section 79 of the Indian Penal 
Code, that the conviction in this case isnot right. The learned Sessions Judge 
seems to think that there was no mistake of fact when the petitioner took 
steps to examine the palki. Ho says that the petitioner ‘‘acted on a mere 
supposition, on tho chance that the judgment-debtor might be in the palki. " 
We find, however, that the palki was coming out at the time, not of tho female 
but of the male apartments, and the judgment-debtor being in the house 
in question, the petitioners, in the action they took, naturally thought there 
was some reason to believe that the judgment-debtor was getting out of 
the way, (there having been a warrant issued for his arrest) so as to evade the 
service of such warrant. 

The lady who was in the palki has given her evidence in the case; and 
she says that the whole thing was the work of a moment. That being so, we 
are unable to say that any harm was really intended by the petitioners when 
they went to examine the palki , since they had some reason to believe, as is 
apparent upon this record, that the judgment-debtor might be in the palki. 
We do not think, therefore, that the petitioners in this case should have been 
convicted of an offence under section 341 of the Indian Penal Code, and we 
accordingly set asido the conviction and sentence and direct that the fines, if 
realized, be refunded. 

Conviction set aside. 


Aot done by a person jus¬ 
tified or by mistako of fact 
believing himself justified 
by law. 

Punishment for wrong¬ 
ful restraint. 


*[ Sec. 79: Nothing is an offence which is done by any 
person who is justified by law, or who, bv reason of a mistake 
of fact and not by reason of a mistake of law, in good faith 
believes himself to be justified by law in doing it. ] 

t[Soo. 341 .—Whoever wrongfully restrains any person, shall 
be punished with simple imprisonment for a term which may 
extend to one month, or with fine which mav extend to five 
hundred rupees, or with both. ] 
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[887] APPELLATE CIVIL. 

The 3rd June, 1897. 

Present : 

Mr. Justice Trevelyan and Mr. Justice Wilkins. 


Koowar Singh......Defendant 

versus 

Gour Sunder Pershad Singh and another.Plaintiffs.* 


Sale for arrears of revenue-Purchaser at a revenue sale—Act XI of 1859, 
section 37—" Entire estate "--Estates Partition Act (Bengal Act VIII 
oj 1570), section 123 —"Time of settlement.'’ 

A new estate created upon a partition by the Collector comes within the meaning of 
“ entire estate ” m section 87 of Act XT of 1859. The words “time of settlement” in that 
section mean the time whon the contract was made with Government, aud iu the case of a 
permanently-settled estate moan the time of permanent settlement. A partition by the 
Collector merely apportions the amount of revenue; there is no settlement of the revenue 
in any sense at the time of such partition. 

THIS was a suit for arrears of rent and cesses in respect of kasht land held 
by the defendant in mouzah Dulpur Jahanpur in the district of Sbababad. Raja 
Ram Singh, the former owner of the estate comprising this mouzah, mort¬ 
gaged it under a deed whereby he assigned the rents over to the mortgagee 
in 1871. The plaintiffs are purchasers at a revenue sale of a 3 annas 4 
dam s of the mouzah, which was separated from the parent estate by a 
partition effected by the Collector in 18H1, and numbered on the revenue 
roll as No. 6856. The rents aud cesses claimed were on account of the years 
1298 to 1301 F. S., a period of four years commencing from 29th September 
1890, subsequent to the purchase by the plaintiffs. The defendant pleaded 
payment under the deed of assignment, and urged, inter alia, that the plain¬ 
tiff was not a purchaser of an " entire estate ” within the meaning of section 
3? of Act XI of 1859; that the time of settlement as given in that section was 
the time when the now estate was formed upon partition ; and that the 
purchase by the plaintiff was, therefore, not free of the assignment. 

The Court of First Instance declined to try the question of [ 888 ] incumbrance, 
as being one which did not legitimately arise in a simple suit for arrears of 
rent, and dismissed the suit on the plea of payments made to the assignee of 
the former proprietor. The plaintiffs preferred an appeal to the District Judge, 
and their appeal was decreed. 

The defendant appealed to the High Court. 

Moulvie 2<Iahome.d Yusuf for the Appellant. 

Dr. Bash Behary Ghose and Babu Satish Chandra Ghose for the 
Respondents. 

The judgment of the High Court (Trevelyan and Wilkin*. JJ.) was 

as follows ■ 


The plaintiffs are purchasers at a sale for arrears of Government revenue. 
They sue for arrears of rent. The defendants claim that thfey have paid their 
rer ^ t o perso na to whom that rent was assigned by the former proprietor. 


E-.q„ 

Babu 


Appeal £rojn' Appellate Decree No. 16 of 1896, against the decree of F. H. Harding 
District Judge of Shahabad, dated the 2lst of October 1895, reversing the decree of 
Mohm Obunder Sircar, Munsif of Arrah, dated the 26th‘ ol April 1895. 
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The sole question before ua is whether having regard to the terms of sec¬ 
tion 37 of Act XI of 1859 the plaintiff is entitled to disregard the arrangement 
made with the former proprietor. 

It has been argued before us that, although the plaintiff has purchased 
what upon a partition by the Collector has become a separate estate bearing a 
separte'-Jowy* number, and charged with a separate amount of Government 
revenue, he is not the purchaser of an “ entire estate ” within the meaning of 
section 37, and also that he only acquires the estate free from the incumbrances 
which may have been imposed upon it after the separation. We fully agree 
with the learned District Judge’s decision on both these questions and with 
the reasons which he has given. An estate, the revenue of which is partitioned 
under the Partition Act, becomes divided into several entire estates, each one 
becomes wholly independent of the other for all purposes, and is, therefore, 
an entire, that is, a complete and self-contained estate. As far as we know, 
it has always been considered that a partition by the Collector has this effect. 
Section 123 of the Partition Act is to our minds quite clear on this subject. 
The fact that the Partition Act is subsequent to Act XI of 1859 makes 
no difference. The only question is whether the now estate created is an 
entire estate such as was contemplated by Act XI of 1859. It has not been 
suggested to us that there is a difference of any [889] kind between an 
estate, the revenue of which has been separated under she Partition Act and 
of which separate possession has been given, and the entire estates contemplat¬ 
ed by Act XI of 1859. 

The second question depends upon what is the meaning of the words 
"the time of settlement " in section 37 of Act XI of 1859. It is clear, we 
think, from the preamble that the settlement means the contract with Govern¬ 
ment whenever that may have been made. In the case of a permanently-settled 
estate it moans the permanent settlement. In other cases it means the last 
settlement with Government whenever that may have been. The partition 
does not alter the amount of revenue payable, it merely apportions that 
amount. There is no settlement ot the revenue in any sense at the time of 
such partition. We dismiss this appeal with costs. 

S.C.C. • Appeal dismissed. 


NOTES. 

(See also (1900) 10 C.W.N., 503.) 
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The 9th July, 1897. 

Present : 

Mr. Justice Macpherson and Mr. Justice Ameer Ali. 


Aablioya Churn Dey Roy and another.Plaintiffs 

versus 

Bissesswari and others.Defendants.’ 1 ' 


Limitation Act (XV of 1877), section 4—Application to sue in forma pauperis 
—Refusal of application--Extension of time granted for payment of 
Court-fee—Payment of Court-fee after period of limitation — 

Civil Procedure Code (Act XIV of 1882), sections 409, 

410, 418. 

Where an application for permission to sue in formd pauperis is rejected, and a full 
Court-fee is paid for a suit for the same relief, the suit must be considered, for the purposes 
of limitation, to have been instituted only after tho payment of the Court-fee, and not at 
the date of presentation of the petition to sue as a pauper. Section 4t of the Limitation Act 
does not apply to such a case. 

The plaintiff on 26th November 1890 applied for leave to sue in forma pauperis for 
the recovery of immoveable property. His application was rejected in May 1891, and time 
was given him to pay the full Court-fee, and his petition was then treated as the plaint in 
the suit. The period of limitation for the suit had then, however, expired, the cause of 
action being found to have arisen on ‘28th November 1878. Held, that the suit was insti- 
[890] tuted, not when the petition to sue as a pauper was presented, but only on the pay¬ 
ment of the full Court-fee, and it was, therefore, barred by lapse of time. 

Keshab Ramchandra Deshpande v. Krishnarao Venkalesh Inamdar (1. L. R., 20 Bom., 
508), Naroini Knar v. Makhan Lai (I. L. R., 17 AH., 526), and Abbasi Begam v. Nanhi 
Begem (I. L. R., 18 All., 206), followed. Skinner v. Orde (I. L. R., “2 All., 241) distinguished. 

FOR the purposes of this report the facts are sufficiently stated in the judgment. 

Babu Srinath Das and Babu Murari Lall Majumdar for the Appellants. 

Dr. Rash Behary Ghose and Babu Golnnda Chunder Das for the 
Respondents. 

The judgment of the High Court (Macpherson and Ameer Ali, JJ.) 
was as follows :— 


On the 26th November 1890 the appellants presented an application for 
permission to sue in forma pauperis. 

The application was rejected on the 16th May 1891. The Subordinate 
Judge, by an order ot the same date, allowed them time within which to pay 
the necessary Court-fee stamps. The stamps were afterwards put in, and 


* Appeal from Appellate Decree No. 48 of 1896, against the deoree of H. Cox, Esq., 
District Judge of Tipperab, dated the 21st of October 1895, affirming the decree of Babu 
Girish Chundra Chatterjee, Subordinate Judge of that District, dated the 7fch of May 1892. 


t[ Sec. 4;—Subject to the provisions contained in sections five to twenty-five (inclusive), 
TiiomiMtial nf .„it K jb.n every suit instituted, appeal presented, and application made 
instituted Ac after period af t 0r , tl je period of limitation prescribed therefor by the second 
’’ ^ schedule hereto annexed shall be dismissed, although limita- 

of limitation. tion has not been set up as a defence. 


Explanation.-- A suit is instituted in ordinary cases when the plaint is presented to the 
proper officer; in the case of a pauper, when his application for leave to sue as a pauper is 
filed; and in the case of a claim against a company which is being wound up by the Court, 
when the claimant first sends in his claim to the official liquidator.] 
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apparently affixed to the original pauper application which was treated as a 
plaint in the suit. 

It is found that the appellant’s cause of action in the suit arose on the 
28th November 1878, so that the time within which the suit could have been 
brought expired two days after the application to sue as a pauper had been 
presented. Both the Courts have now dismissed the suit on the ground that 
it is barred by limitation, and we think it is quite clear that the decision is 
right. 

Under section 409" of the Code of Civil Procedure, the Court was bound 
either to allow or to reject the application. If it allowed the application, it 
was to be numbered, registered' and treated as a plaint in the suit. If it was 
rejected, then, under section 4131, the applicant could not again apply to sue as a 
pauper in respect of the same right, hut he was at liberty to institute a suit in the 
ordinary manner in respect of such right. Section 4 of the [891] Limitation 
Act provides that, in the case of a pauper, the suit is instituted when the appli¬ 
cation for leave to sue as a pauper is filed. That obviously only applies to a 
case in which the application is granted. 

The Subordinate Judge had no power, after the rejection of the application, 
to give time for the presentation of a plaint or to treat the old application as a 
plaint in the suit. It seems clear, from the provisions of sections 409, 430+ and 
4l3 of the Code of Civil Procedure and section 4 of the Limitation Act, that 
the suit must he taken to have been instituted some time after the application 
to sue as a pauper was rejected. What that exact time is wo need not consider, 
because in any view of the matter the suit was out of time. The decision of 
the lower Courts is in accordance with the decisions of the Bombay High 
Court in the case of Keshab Ramchand m Deshpande v. Krishna Jiao Venkatesh 
Inamdar (1. L. R., 20 Bom., 5081, and of the Allahabad Court in the cases of 
Naraini Knar v. Malthan Lai ( 1. L. R., 17 All.,52G), and of Ahbasi JJegam v. 
Nanhi Bcgam ( 1. L. R., IP All., 206). 


The learned pleader for the appellant relied upon the case of Skinner v. Orde 
(I. L. R., 2 All, 241), but that case is clearly distinguishable, as there was 

* [Sec 409—On the day so fixed, or as soon thereafter as may bo convenient, the Court 

Procedure at hearing. fiha11 C!Ciiminotho Wlkl “ < lf a » ; V> Produced by either party, 

B and limy cross-examine the applicant or his agent, and shall 

make a memorandum of the substance of their evidence. 

The Court shall also hear any argument which the parties may desire to oiler on the 
quostion whether, ou the face of the application and of the evidence, (if any) taken by the 
Court as herein provided, the applicant is or is not subject to any of the prohibitions 
specified in section 407. 

The Court shall then cithor allow or refuse to allow the applicant to sue as a pauper. ] 

t fSec. 413 :—An order of refusal made under section 109 to allow the applicant to sue as 

Refusal to allow annli a P au P L ‘ r 8ha11 bo a bar to any subsequent application of the 

eaut to sueYs manor to like nature bv him 1,1 *™P ect ° f tbl ' "ght to sue ; but the 
, , . 1 1 ,.P .. applicant shall be at liberty to institute a suit in the ordinary 

inike nature &PP * 10 " manner in respect of such right, provided that he first pay“t£ 
’ costs (if any) incurred by Government in opposing his applica¬ 

tion for leave to sue as a pauper. 

I [See. 410 :— If the application bo granted, it shall be numbered and registered, and shall 

Procedure if aDDlicatiou be d£, ° med the P laint in th . e 8,,it : and the «hall proceed in 
Procedure U application aU other rfRp(>ct , s aK a suit instituted under Chapter V, except 

admitted. that the plaintiff shall not bo liable to anv Court-fee (other than 

fees payable for service of process) in respect of any petition, appointment of a pleader, or 

other proceeding connected with the suifcj 


'13 OAI+.-r76 
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in that case no order rejecting the application. The appeal is dismissed with - 
costs. 

B. D, B. - Appeal dismissed. 

NOTES. 

[ In the explanation to sec. 3 of the Indian .Limitation Act, 1908, the words, ' leave to 
sue as a pauper is made' are substituted lor ‘ leave to sue as a pauper is filed.’ 

See also (1899) 26 Cal., 925; (1912) 16C.W.N., 611; (1906) 31 Cal., 1163:4 O.L.J., 
334.1 

[24 Cal. 991] 

INSOLVENCY JUfilSDICTION. 


The 24th June, 1897. 
Present : 


Mr. J usticb Jenkins. 


In the matter of Beer Nursing Dutt, an Insolvent. 


Taxation of costs—Discretion al Taxing Officer—Costs of Two Counsel — 
Insolvency Proceedings—Allegations of improper conduct — Purchaser. 

A rule was obtained in certain Insolvency proceedings against the purchaser of property 
of the insolvent to show cause why such purchase should not be set aside, and alleging 
improper conduct on the part of the purchaser, who was represented by two Counsel at the 
bearing of the rule. On taxation of costs of the purchaser, the other parties objocted to the 
costs of two Counsel on behalf of the purchaser being allowed. 

[892] Held, that having regard to the allegations made, the taxing Officer exercised a 
right discretion in allowing the costs of two Counsel. 

THIS was an application by way of objection to the taxation of a bill of 
costs on the ground that the costs of a second Counsel should not have been 
allowed to one of the parties, although the said party, who was tho purchaser, 
was charged with collusion and fraud. The in'-olvent, Beer Nursing Dutt, filed 
his petition in insolvency on 15th November 1895. Tho mortgagee of certain 
premises belonging to the insolvent obtained on 523rd January 1896 an order for 
the sale hy the Official Assignee of the said premises which were duly sold and 
purchased by one Jogendio Nath Bose for and on behalf of liis wife 
Koosom Koomary Dassee for the sum of Bs. 6,100, which was paid, and the 
conveyance of the premises, to which the mortgagee was a party, duly v 
executed and registered. The insolvent refused to give up possession of the 
premises under the vesting order made on 15th November 1895, and 
on 1st August 1896 the purchaser obtained a rule, and on 8th August an 
order that the insolvent do deliver up to the Official Assignee possession of the 
said house and premises. On the insolvent refusing to comply with the said 
order, a further rule was obtained hy the purchaser on 5th September 1897 ., 
agaiust the insolvent to show cause why he should not be committed to jail 
for contempt of Court in disobeying the order of 8th August 1896, and on 
7th Septemher 1896 an order was made, the insolvent not appearing, fora writ 
of attachment against the person of the insolvent for disobedience to the order 
of 8th August 1896. In the meantime, on 4th September 1896, a rule was ' 
obtaiued hy certain creditors of the insolvent agarnst the purchaser and the ■' 
Official Assignee to show cause why the sale of the premises of the insolvent, .j 
in pursuance of the order of 23rd January 1896, should not be set aside and 
the premises resold, and the purchaser pay the costs of such sale and of this 
■application; and pending the hearing of this rule the Official Assignee was 
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prohibited from proceeding further with the sale or delivering over possession 
of the premises to the purchaser. On 19th January 1897, this rule was 
discharged with costs as against the purchaser and the Official Assignee. At 
the hearing of the rule the creditors and the Official Assignee were represented 
by only one Counsel, but the purchaser was represented by [893] two Counsel. 
On the taxation of the costs of the purchaser, the Taxing Officer, Mr. Belcham- 
bers, made the following order:— 

“ In this case a house which had been mortgaged by the insolvent was sold by the 
Official Assignee under an order for sale obtained by the mortgagee. On payment of the 
purchase money, the purchaser applied for possession. An order directing the insolvent to 
give possession was not complied with. Tbo insolvent’s attorney on being written to replied 
that ho had been informed by his client that “ the premises in question have been in the 
occupation of Debendro Nath butt, the son of the insolvent, for some time past.” This was 
at variance with the statements contained in the IGth, 17th and 18th paragraphs of the in¬ 
solvent's affidavit, from which it appears that the insolvent was in possession and was with¬ 
holding possession until an application could be made to set aside the sale. Such an appli¬ 
cation was made, supported by the affidavits of persons who professed to have acted eollusively 
and dishonestly for the purpose of depreciating the value of tbe property. The allegations 
against the purchaser were disproved, and the application was refused with costs. 

<< objection istoow taken to two briefs and two Counsel being allowed as between party 
and party on the following grounds 

<• (i) That this is a matter in insolvency in which no special directions were given by the 
Court. 

“ (2) That this is not a matter of importance. 

‘i ^ 3 ) That the applicants engaged only one Counsel and so also did the Official Assignee. 

“(1) As to the first ground the absence of special directions shows that it was not 

intended to ailoct the discretion of the Taxing Officer. 

(2) To the purchaser whom it was sought to deprive of tho benefit of the purchase 
on allegations of improper conduct, tho application was of undoubted importance. 

"(3) The O final Asstg ioi appcirol only ti witch tho proceedings. It was, therefore, 
not necessary that he should bo represented by more than one Counsel. It is not denied 
that the applicants had only one Counsel, but that in itself is not a sufficient reason for 
refusing to allow two Counsel to tho purchaser, who was most aileotod by the application. 

“ Having regard to the nature and circumstances of tho case, l consider that the 
purchaser was justified in having two Counsel, and that thoir foes, as moderated by me, and 
two briefs, ought to be allowed as between pirty and party." 

The creditors of the insolvent, being dissatisfied with fh : s order, filed 
exceptions on the ground that the costs of two Counsel ought [894] not to have 
been allowed to the purchaser. The exceptions came on for hearing on 24th 
June 1897. 

Mr. Zorab for the purchaser. 

Mr. D. Sivinkoe on behalf of the creditors. -This is a matter in an Insol¬ 
vency proceeding. In Insolvency proceedings the costs of only one Counsel 
are permitted as between party and party. If a party wishes to he represented 
by two Counsel, he should be compelled to pay his own costs for the second 
Counsel. There is no difference between this and any other Insolvency proceed¬ 
ing. The Official Assignee and the creditors have throughout these proceedings 
been represented by only one Counsel. This Court has power to reverse the 
order of the Taxing Officer, as he has exercised his discretion wrongly in the 

matter. 

Jenkins, J. —This application is by way of objection to the taxation of a 
bill of costs on t * ie g rourul that fcJ,e C03t9 a seoontJ Counsel should not have 
been allowed. The case in which two Counsel were employed was in certain 
Insolvency proceedings and, as I learn from the statement of Counsel, the 
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client by whom these Counsel were employed was charged with collusion 
amounting to fraud. 

In the exercise of his discretion the Taxing Master considered that the 
case was one in which it was proper to allow the costs of a second Counsel. 
I have been unable to see in the argument addressed to me anything to lead 
me to suppose that this discretion was wrongly exercised. 

I therefore hold that the objection was ill-founded, and the exceptions will 
be disallowed with costs. 

Attorneys for Koosom Koomarv Dassee: Messrs. Dignani £ Co. 

Attorney for the Creditors: Babu C. C. Dfmr. 

C. E. G. 


[895] APPELLATE CIVIL. 


The adth March, 1807. 

PRESENT: 

Sir Francis William Maclean, Knight, Chief Justice, 
and Mr. Justice Bankrjee. 


Kristodhone Gliosa.Plaintiff 

versus 

Brojo Gobindo Roy.Defendant. ! 


Landlord and Tenant - -Suit for enhancement of rent—- Bengal Tenancy Act 
(VIII of 188b), section 29—-Enhancement of rent by contract by more than 
two-annas in the rupee—Void Agreement—Contract Act 
(IX of 1872), sections 28 and 24. 

A contract antler section ‘2D of the Bengal Tenancy Act, to pay an enhanced rent by 
more than two-annas in the rupee, is void. 

The facts of the case, so far as they are necessary for the purposes of this 
report, and the arguments, appear sufficiently from the judgment of the 
High Court. 

Sir Griffith Evans and Babu Jasoda Nundan Pramanick for the Appellant. 
Bahu Nil Madhub Bose and Babu Lai Mohan Ganguly for the Respondent.. 
The judgment of the High Court (Maclean, C.J., and BanerJEK, J.) 
was as follows :— 

Maclean, C.J;(Baneejbe, J. concurring).— This appeal raises a very short, 
point. The plaintiff is a zemindar, the defendant is his tenant. By the kabuliat 

* Appeal from Appellate Decree No. 868 of 1895, against the decree of F. B. Taylor, 
Esq., District Judge of Moorshidabad, dated the 18th of March 1895, modifying the decree 
of Babu Ktipali Prasanna Mukerjee, Munsif of Karsdi, dated the 28th of Deocmher 1894. 
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the defendant agreed to pay the plaintiff an enhanced rent of Ka. 12-12-10. This 
enhancement exceeds, by more than two-annas in the rupee, the rent previously 
paid by the tenant. By section 28 of the Bengal Tenancy Act, it is provided 
that “ where an occupancy raiyat pays his rent in money, bis rent shall not 
be enhanced except as provided by this Act.” By section 29 the money rent 
may be enhanced by contract, and by sub-section (b) it must not be enhanced 
so as to exceed, by more than two-annas in the rupee, the rent previously pay¬ 
able by the raiyat. The plaintiff is suing the defendant for the enhanced rent; 
the latter says the [896] agreement contravenes the provisions of the 
Bengal Tenancy Act, and having regard to sections 23 and 24 of the 
Contract Act (Act IX of 1872) the agreement is void. 1 think he is 
right. But the appellant contends that the contract is severable, and 
that the good part can be severed from the bad, and a decree given for 
the good part, that is for so much of tho enhanced rent as does not 
exceed the two-antias in the rupee. I am unable to accept this view. 
The object of the Bengal Tenancy Act is, 1 take it, protection of the raiyat. If 
the appellant's contention he sound, the landlord could enter into an agree¬ 
ment for an enhanced rent far beyond the statutory limit, run the risk of the 
raiyat subsequently disputing it, and if he did, then ask the Court to give him 
an enhancement only within tho statutory limit. To adopt, this view would, 
in my opinion, be very injurious to the raiyat Here the contract is to pay 
the enhanced rent; the contract, qua the payment of the enhanced rent, does 
not consist of two parts. How is the Court in this case to sever the illegal from 
the legal part of the contract ? If it cannot do so the contract is void. If the 
' appellant’s argument be well founded, it would have the consoqueneo I have 
indicated; he, in effect, is asking us to make a new contract for the parties. 
This view is consonant with those expressed in Pickering v. Ilfracombe. Rail way 
Company [L. R., 3 Com Pleas., 235 (250)] and linker v. Ucdqecnck (L. R., 39 
Ch. Div., 520). As Mr. .rustico CiUTTY said in the latter case, ‘"the Court cannot 
create or carve out a new covenant for the sake of validating an instrument 
which would otherwise he v< id.” This view is in accord with that expressed 
by Mr. Justice Ram TIN I in the it n reported case of Mcnmohun Sarkar v. Anath 
Mondol (Appeal from Appellate Decree No. 3(55 of 1894) which has been 
referred to. 

In my opinion the District Judge was right in holding that the agreement 
was void under the sections 1 have referred to, of the Contract Act and of the 
Bengal Tenancy Act. In this view it becomes immaterial to go into the ques¬ 
tion which rested upon the eff ect of sections C>7 and 178 of the Bengal Tenancy 
Act, The appeal must be dismissed with costs. 

S. C. G. - Appeal dismissed. 

NOTES. 

[This was followed in (1<H)8) 30 Cal., 001 : 0 C.L .1., 313 ; (1808) 25 Cal.. 781; (1914) 22 
I.C., 854 (Cal.). 

8 eqalso (1900) 2 C.L.J., 540, where BANKRJEE, J., distinguished cases under soc. 48from 
thoBe falling within sec. 29 (24 Cal., 895) or sec. 85 (20 Cal., 40) of the Bengal Tenancy Act 
1885.] 
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ALOKESHI DAS8I V. 


[897] The 7th Apnl , 1897. 

Present 

Sib Francis William Maclean, Kt , Chief Justice 
and Mb JUSTICE Banehjle 


Aloke&hi Dassi .. Defendant No I 
versus 

Haia Cliand Dass Plaintiff * 


Specificpafoimanir -Unsui cental Denial of Controli bu defendant — Dismissal 
of tfu suit for non pat/in ait of thi bal ime of the t misulei ation money 
within tlu stipulated pniod liiqht of plaintiff to letion of 
drpisit of fit paC of the emisi let at ton money pud, 
vhtrr spy tfu peifoimnue is refused— Equity 
and qond lonsiunci -Iitnqal, N W V 
and I'.strn Cml t amts 1<? 

(XII of 1SS7), ntwi, i7 

In .\Miit lor spcrifK perform inn ot i <onti v t tlu dtf.nduit dinud fcht contiart mtoto. 
TheLowti <ppc.ll itnCmrt whilt hulling thi* tlu re wis i< onti ut lx t\\et.n the parties, refused 
to grunt spend poiforminu on tlu gnuti 1 th it tliu pi until! fill d to pi> the balance of the 
consider ition m >ru> on the stipulit’d iliv bit mid* idenn f ir tne icfund of the deposit. 
On appeal bv the d< ft nd int to the High Court, 

Htld, th it in lsiniu b as the. deft ml int uiimiu t ssfully denu J the contract tit toto, and as 
tbeie was no rtpudi ilioti of the e ntri tin the plnntifl he (the p) until!) was entitled to a 
refund of the deposit nude bv him 

The facts of the c iso, so fn is they aio necessary I n the purposes of this report 
and the arguments appeu sufficiently fio*n the judgments of the High Court. 

iiabu llutdi/u ^iith J)iitt len the \ppellant 

Babu Lai liihary 1 !,tm foi the Rcsjotultni 

Tho ft Rowing judgments weie dthwred hy the High Court {MACLEAN, 
C.J., and BaNEHTEE, J.) — 

Maclean, C.J. -This is a suif by tho pin* Inset ioi specific performance 
of a coutiact to purchase imtain property ft i Rs <025 The defendant No 1 
denied the contiaet in toto, and su 1 1 tint the plaintiff s case was wholly false 
That was his defence 

The matter was tiif d out by the Muusif, who dismissed the plaintiff’s 
suit The Suboidimsto Judge found tlmt thcie was a contract between the 
parties, and disbolievod the defendant’s [898] case, hut refused to grant 
specific performance on the ground that the plaintiff was in default in not 
paying the puichase money upon the stipulated day The agreement was 
an oral agreement, and there is no finding of fact in the judgment of the 
Subordinate Judge that the plaintiff evei agieed to pay the purchase money 
within one month from the date of the contract 1 he Judge finds as a fact 
that the defendant agreed to execute a conveyance within a month, and he 
lufois fiom that, and I dale hay the inference is well-founded, that there was 
an nprf merit on the part of the phintiff to pay the balance of the purchase 

•f'HiHlfniu Xppallatf Dune No 1121 of lf*96, against the decree of Baba Beni 
M Hill! b Mitti r Pultonlinati Judge* of Hoogbly, dated the 25th ot Maicli 1896, modifying the 

tit t f l < f jy j,liu S rth klimir ft Vine:* I rl.i fieri fhn OQfh iif Tloiuimhar IttOft 
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money within that period, bat there is no distinct finding of fact by the Sub¬ 
ordinate Judge on that point. Be that as it may, howevor, the Subordinate 
Judge refused to make a decree for specific performance. There is no appeal 
on that point, so I need say nothing as to that part of the case The plaintiff, 
however, had paid by way of deposit, or, as the appellant’s Vakil puts it, by 
wav of earnest money, a sum of about Rs. 100. It is found as a fact by the 
Court below, and tho fact is not challenged, nor could it be challenged, that 
that money was paid hv the plaintiff to tho defendant. The defendant insists 
on keeping that Rs. 100. The plaintiff contends that if not entitled to specific 
perform nice she, at any rate, is entitled to a roturn of her deposit. The 
Subordinate Judge accepted that view and has made a decree for the return of 
the doposit. The defendant appeals against that decision. The defendant, 
who, as I have pointed out, set up that there was no contract at all, now insists 
upon retaining tho doposit. I think «*he is not so entitled. It is admitted that 
there is nothing either in the Specific Rdief Act or m the Contract Act which 
touches the question. Wo have, therefore, to consider v\ hat is just and equit¬ 
able, and may fairly consider the law in England upon the subject. 

There are. 1 need scarcely sa> , vai ious decisions in the English Courts upon 
the point.but I do not propose to gomto them m detail. Theloarned Vakil for the 
appellant cited tho case of Ifntvrv. ■**mith (L R.,27 Ch. Div., 891. fie cited that 
case as a decision in his favour, hut the facts of that case are so different from 
the f:icts of this case that it has vetv little application. Tho case, however, is 
[899] valuable us illustrating what the late Lord Justice Cotton regaided as 
the principle upon which quo-Jiotis of fins class are to he decided —a view 
which was not dissented from hv the other Lord Justices who woie members 
of the Court. At p. 90 of tho repott Lend Justice (MlTON says: “ l do not 
say that in all cases where this Court would refuse specific performance the 
vendor ought to lie entitled to retain tho deposit. Jt maj well he that there 
may bo eireumst inees winch would justify this Coutt in declining, and which 
would require the Coiut, according to its ordinal v tides, to refuse to order 
specific performance, in which it could not ho said that the puichaser had 
repudiated the contract, <u that Ik*. had entirely put an end to it, so as to 
enable the vendor to retain the doposit In oidei to enable the vendor so to 
act, in my opinion there must ho acts on the put of tho pmchaser, which not 
only amount to delay sullii iunt to deprive him of the iquitahle lemedy of 
specific peiformance, but which would make Ins conduct amount to a repudia¬ 
tion on his part of the contract 

In the present case there are no facts found b\ the learned Subordinate 
Judge to show that the plaintiff h> her dela> had lost her light fo specific 
performance, or an\ conduct on her pint such as to amount, to a. repudiation 
of the contract. On the, contrai\, the facts rather point in the opposite 
direction. In a case such as tho piesont, while the defendant unsuccessfully 
denied the contract in Info, and where tin re lias been no repudi ition of the 
contract by tho plaintiff, hut on the other hand an attempt to enforce it, 1 
do not think it would lie equitable that tho defendant should ho allowed to 
retain the deposit. 

On these grounds it seems to me that the judgment of the Court below is 
correct, and the appeal must ho dismissed with costs 

Banerjee, J — I am of the same ojanion. It being ndmittid on both sides 
that there is nothing either in tho Conti act Act or in the Specific Relief Act 
applicable to this case, it must, by sub-section 2 of section 37 of Act XII of 
1887, be governed by the rules of justice, equity and good conscience. Now, 
is there anything in justice, equity and good conscience to entitle the defendant 


607 



I.L.8.24 Cal. 900 peaky mohun mookerjee v. 

No. 1 in this case to retain the money that was paid by the plaintiff as 
part of the consideration money for the sale of immoveable property that was 
contracted for? The [900} answer to this question must be in the negative. 
For upon the facts found it is impossible to say that the defendant No. 1 has 
made out any case to entitle her to retain this money as against the plaintiff. 
Her defence was not that by reason of any dofault of the plaintiff she had been 
damnified and that she was therefore entitled to retain the money. Her 
defence was an utter denial of the contract, a denial which has been found to 
he false. 

That being so, and the only grounds upon which the plaintiff’s prayer for 
specific performance has been refused being, firstly, that the plaintiff did nob 
tender the balance of the purchase money within the time mentioned in 
his plaint, and, secondly, that the defendant No. 2 has purchased the property 
for value in good faith without notice of the contract in favour of the plaintiff, 
1 do not think that there is anything to justify the defendant No. 1 in retaining 
the deposit. 

As to the case cited, Howe v. Snath (L, It., 27 Gh. Div. 89} as pointed out 
by the learned Chief Justice, that case is no authority for the broad proposition 
contended for by the learned Vakil for the appellant. That case itself shows 
that it is not in every case where there is default in performance of a contract 
that the vendor is entitled to retain the deposit. He is entitled to do so only 
under special circumstances, none of which exist in this case. 

S. G. Cr. Appeal dismissed. 


NOTES. 

[“ It does not necessarily follow from the dismissal of a suit for specific performance that 
an order for the refund of any part-payment of the purchase-money should also be denied. 
If any authority as to this ho required, we lined oulv refer to the eases of (1890) ‘21 Bom., 
827; (1897)24 Cal.,897; (1908) 81 All ,08 ; (1884) 27 Ob. D., 89: (1908)27 Mad., 380. The 
plaintiff could, notwithstanding that his suit for specific, pi rtorinanee had been dismissed, 
and no matter on what ground it faded, Have brought a sun. for the, recovery of hisdeposit. 
This is, we think, clear from the terms of Sec., 29 of the Specific Relief Act. 1877, and the 
case of (1903) 27 Mad., 380.” (19121 17 C.W.N., 100 : 15 f.O., 268.] 


[ 24 Cal. 900 ] 

The HOth June, lHi)7. 

Present: 

SfR Francis William Maclean, Knight., Chief Justice, and 

Mu. Justice Bankh.iee. 


Pearv Mohun Mookerjee.Petitioner 

versus 

Arabica Churn Bandopadhya, Chairman of tho Municipal 
Commissioners of TTfcterpnrah.Opposite Party." 

Res judicata— Civil Procedure Code (Act XIV of lHS ‘<(), section Vi, Explana¬ 
tion II—Dismissal of suit for want of notice, and also upon the merits — 
Matter directly and substantially in issue finally heard and decided — 
Bengal Municipal Act (Bengal Act III of 1334), section 363. 

In a suit brought by one A against C for damages for not removing certain offensive 
matter from his land, the questions raised were, whether there was notice, and whether the 
defendant was bound to remove the filth from the plaintiff's property. The Court having. 

# Civil Rule No. 768 of 1897. 

* • 
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‘■found that there was no notice fffOi] which in its opinion was a ground sufficient for dismissal 
of the suit under section 368* of tho Bengal Municipal Act, and also upon the merits, having 
■oome to the conclusion that the defondant was not bound to remove tho offensive matter from 
the plaintiff's land, dismissed tho suit. In a subsequent suit between the same parties, the 
plaintiff claiming the same relief as in the previous suit, the defence was that the suit was 
barred as res judicata. 

Held, that inasmuch as the matter directly and substantially in issue in the subsequent 
suit, was directly and substantially in issue in tho previous suit, and as it was finally heard 
and decided between tho same parties, notwithstanding tho fact chat tho previous suit failed 
by reason of the decision of the Court upon some other matter as well, the subsequent suit 
was barred as res judicata. 

Shib Charan Lai v. Raghn Nath (1. L. It., 17 All., 171) distinguished. 


The facts of this rule and the arguments are fully set out in the judgments of 
the High Court. 

Babu Girin Chunder Choudhry in support of the rule. 

Babu Hhobani Churn Dull to show cause. 

The following judgments wero delivered by the Court (Maclean, C. J., 
and Banekjee, J.) 

Maclean, C. J. — L have had the advantage of reading Mr, Justice 
Banekjee’S judgment in this case, and I concur in tho conclusion at which ho 
arrives. He has gone so fully into the matter that F purpose to state very 
shortly the grounds upon which l consider this rule ought to he discharged. 
The only question we have to decide is, whether tho plea of res judicata ought 
to prevail. Admittedly the present plaintiff, some short time ago, brought 
a suit against the present defendant claiming identically the same relief as is 
sought by the present suit, that is to say, damages against the defendant for 
nob removing certain offensive matter from certain pioperty belonging to the 
plaintiff'. This suit failed upon two grounds : (1) want of notice under section 3(53 
of the Bengal Municipal Act : (2) that upon the merits the defendants wore not 
liable. Tho merits admittedly were gone into in that suit, and the suit was 
decided against the present plaintiff'. The present suit is for tho non-removal 
of the offensive matter over a subsequent period ; the issue, however, in dispute 
is really identical. 

The question wo now have to decide is whether, having [902] regard 
to section 13 of the. Code of Civil Procedure, and explanation 11 to that 
section, the matter directly and substantially in issue in the present suit 
was hoard and finally decided by a Court of competent jurisdiction in a 
former suit between the same parties. 1 think it was. Tho only ground 
alleged for the present suit not being lnvred by the ploi of res judicata is that, 
inasmuch as tho Court, in the previous suit, decided that the suit must fail for 
want of previous notice (1 refrain from oxpressing any opinion as to whothor, 
having regard to the language of section 363 of Bengal Act 111 of 1884, that 


No action to be brought 
against the Commissioners 
or their officers until after 
one month’s notice of 
cause of action. 


*[ Sec. 363 :—No suit shall bo brought against ilio Commissioners of any municipality, or 
any of their officers, or any person acting under tboir iliroetiou, 
for anything done under this Act, until the expiration of one 
mouth next after notice in writing has been delivered or left at 
the office of such Commissioners, and also (if tho suit is intended 
to ho brought against any officer of the said Commissioners or 
any person acting under their direction) at the place of abode 
of tho person against whom such suit is threatened to lie brought, slating the cause of suit 
and tho name and place of abode of the person who intends to bring the suit; 

and unless such notiee be proved, the Court shall find for the defendant. 

Every such action shall bo commenced within throo months next after the accrual of 
the cause"of action, and not afterwards. 

If the Commissioners or their officer, or any person towhom any such notice is given, shall 
before suit is brought, tender sufficient amends to the plaintiff, such plaintiff shall not recover.] 
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view is sound), it became unnecessary to go into the other issues, and there¬ 
fore that the merits cannot be regarded as so gone into in the previous suit as to- 
entitle the defendants to say that the matter ot the present suit was “ directly 
and substantially ” in issue and heard and finally decided in the former suit. 
But the answer to that argument appears tome to ho that, in point of fact, the 
question, with the knowledge and assent of both the litigating parties, was. 
gone into, was directly and substantially put in issue, aud was heard and 
finally decided. Why was the question the less directly and substantially in 
issue, and not heard or finally decided, because the Court also decided another 
point which, if right, would have decided the suit, but which if wrong would 
not have done so. The decision upon the merits formed an additional ground 
for the dismissal of the suit; and both sides invitod that decision. The plain- 
till might have invited the decision of the Court upon the question of notice- 
alone, and if that were given against him have declined to go into the merits. 
But he did not adopt that course, he allowed the merits, that is, the question 
of the defendant’s liability, to he gone into, and took his chance of a decision 
in his favour. Can he turn round now and say they were not gone into or 
finally adjudicated upon? The question of the liability of the defendant to 
remove the offensive matter from the plaintiff's property was clearly matter 
*' directly and substantially ” in issue in the former suit, and it is the sole 
question now in issue in the present suit. In the previous suit the plaintiff invited 
a decision upon the question of such liability, and the Court gave its decision 
upon the matter. The petitioner places great reliance upon the case of 
Shib Charon Lalv. Raghunaih (1. L. R., 17 All, 174). For the reasons given by 
[903] Mr. Justice Banekjek, i think that case is distinguishable; the facts in 
the present case are vory different. The rule must be discharged with costs. 

Banerjee, J. — The petitioner before us, who was the plaintiff in the Court 
below, asks us under section 25 of the Provincial Small Cause Courts Act to set 
aside the decree of the lower Court, dismissing his suit for damages against 
the opposite party, the Chairman of the Municipal Commissioners of Ulterparah. 

The suit was brought by the plaintiff on the allegation that the defendant 
had wrongfully refused to remove offensive matter from certain property be¬ 
longing to him, and that he had consequently been obliged to incur expense 
for removing the same. The defence was that the defendant was not liable to 
remove offensive matter from the plaintiff’s property, and that the question of 
the defendant's liability was res judicata by reason oi its having been decided 
against the plaintiff in a former suit brought by the plaintiff in respect of 
similar damages for a previous period. The Court below has given effect to 
the plea of res judicata, and dismissed the suit, without going into the merits. 

The learned Vakil for the petitioner contends that this decision is wrong, 
and that the judgment in the former suit is no bar to the present, as the deci¬ 
sion in that suit upon the issue as to the defendant’s liability was not necessary 
for the disposal of the case, the suit having failed for want of previous notice 
as required by section 3(13 of the Bengal Municipal Act; and in support of his 
contention the case of Skib Charan Lat v. Raghunath (I. L. R., 17 All., 174) is 
relied upon. 

I am of opinion that this contention is not correct. It is true that in tbs 
former suit the Court decided, not only the issue as to the defendant’s liabi¬ 
lity, hut also that as to notice, against the plaintiff; and it is true also that in 
the absence of proof of notice, a suit against the Municipal Commissioners for 
anything done under Bengal Act 111 of 1884 must he dismissed under section 
363 of the Act. But in the first place, it is doubtful whether the former suit 
came under section 363 vrhen the suit was not for “anythingdone " under the 
Municipal Act, but for something left undone which, according to the plaintiff's. 
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contention, the [904] Municipality was bound to do. And in the second place, 
even if that suit came under section 363, it does not follow that, because the 
suit failed for want of notice, the adjudication of the Court upon the question 
of the defendant’s liability is no bar to its trial in afresh suit when tho ques¬ 
tion was raised, as it ought to have been, by the parties in the former suit, and 
the decision thereon formed an additional ground for the dismissal of the suit. 

Section 13 of the Code of Civil Procedure enacts that “ no Court, shall try 
any suit or issue in which the matter directly and substantially in issue has 
been directly and substantially in issue in a former suit between the same 
parties "—I quote only so much of the section as bears upon the question now 
before us—“ in a Court of jurisdiction competent to try such subsequent suit 
or the suit in which such issue has been subsequently raised, and has been 
heard and finally decided by suqh Courtand explanation II of the section 
says that “ any matter which might and ought to have been made ground of 
defence or attack in such former suit shall he deemed to have boen a matter 
directly and substantially in issue in such suit.” Now the question of the 
liability of the defendant to remove filth from the plaintiff’s property was clearly 
matter “ directly and substantially in issue " in the former suit, as it is in this, 
in every sense of the expression ; and the question is, was it any the less so in 
the former suit because that suit failed by reason of the decision of tho Court 
upon some other matter as well ? 

When more questions than one arise in a suit, according to the circum¬ 
stances of the case, depending upon the nature of tho questions and of the 
decision arrived at, it may be either nocessary to decide them all, or sufficient 
to decide only some of them, for tho disposal of the suit. 

The first case presents no difficulty so far as the point raised before us is 
concerned ; but the case wo have to consider is not one of that description. In 
cases of the second class, tho Court may either decide only the questions that 
are found necessary to decide (and in that event no diliicultv will arise) or it 
may decide all the questions raised. 

In this latter class of cases again, the Court may either embody the result 
of its decision upon every question in tho decree in [905] the form of a declaration 
or otherwise (and in that event too no diliicultv can arise) or it may riot do so. 

Casos of this last mentioned description again sub-divide into two classes, 
in one of which the decree is supported by the decision upon each of the ques¬ 
tions determined (and the case we have to consider is one of that description), 
and in the other it is in spite of the decision upon some of those questions, as, 
for instance, where a suit fails upon tho question of limitation or of some 
preliminary notice, but the question of title is found for the plaintiff. 

The case we are dealing with, not being of this latter description, it is 
not necessary to consider whether the Full Bench decision in Niamut Khan v. 
Phadn Buldia (I. L. Ii., 6 Cal., 319) is good law, or whether it has been m effect 
overruled by the Privy Council in Run Bahadoor Smgii v. Lucho Kocr (I. L. R. 
II Cal., 301: L. K., 12 I. A., 23)—a question which may bo taken as settled by 
the cases of Nando hall Bhutiacharjee v. fiidhu Mookhy Debee (I. L. R., 13 Cal., 
17) and Thakur Magundeo v. Thakitr Mahadro Singh (l. Ij. It., 18 Cal., 647). 

The judgment in the former suit, which is here made the basis of the plea 
of res judicata, determines each of the two questions raised, namoly the ques¬ 
tion of notice and that of tho defendant’s liability against the plaintiff; and the 
question of the defendant’s liability was raised as directly and substantially in 
the former suit as it is in this. So that it cannot he said, either that the 
decision in the former suit upon the question of the defendant’s liability was 
superseded by the decree by reason of the decree being in spite of that decision, 
or that the question was not a direct and substantial question in the case. If the 


611 



I.L.R. 24 Cal. 906 peaby mohun mukerjeb v. ambica churn &c. U8971 


question of notice had been found for the plaintiff, the question of the defend¬ 
ant’s liability would clearly have been a direct and substantial question in the 
case. Can it then be said that it ceased to be so by reason of the decision upon 
the question of notice which came to be considered prior to the other question 
as being prior in point of logical order? Having regard to the language of 
explanation II of section 13, quoted above, which [906] makes any matter 
which might or ought to have been made ground of attack or defence come 
within the description of matter directly and substantially in issue, I find it 
very difficult to say that this question should be answered in the affirmative. 
It may no doubt be argued that as the plaintiff could not have taken advantage 
of any favourable finding in the former judgment on the question of the defen¬ 
dant’s liability by reason of the decree being in spite of such finding, he ought 
not to he held bound by any unfavourable finding on that question. But the 
answer to that argument is this, that the plaintiff might well have avoided the 
effect of an adverse finding on tho question of liability by asking the Court 
to determine first the question of notice, and not to go into the question of 
liability if the question of notice was found against him. If instead of doing 
that, the plaintiff led the Court and his adversary to go into the whole question 
of the liability of the defendant, presumably at considerable expense of time to 
both, it is too lato now for him to complain of tho result; and we 
should not ho keeping in view the reason for the rule of res jiulicata which is to 
give finality to litigation, and Co prevent any one from being twice vexed for 
the same matter, if we were to hold that, the decision in the former suit does 
not opera to as res judicata. 

There is one other point of view suggested b\ the language of the former 
judgment from which the question might he viewed. Though the Court in 
the previous suit decided the question of notice against the plaintiff, it seems 
that it came to a somewhat hesitating decision upon that point, and so, to 
strengthen its conclusion that tho suit ought to ho dismissed, it went into the 
question of tho defendant's liability as well, and found that no liability was 
established. If that was so, it could not be said that the decision upon tho 
question of liability was not necessary for the disposal of the suit. 

The only authority cited in support of the view contended for by the 
learned Vakil for the petitioner is the case of Sink C ha ran Lai v. Itnghunath 
(I. L. Ft., 17 All., 174). That case is, however, quite distinguishable from the 
present. For the question for decision in that case was, whether the finding 
as to title in favour of the plaintiff in a former suit under section 42 of 
the [907] Specific Relief Act, which was dismissed hv reason of the 
plaintiff being found to ho out of possession, and therefore not entitled to ask 
for a mere declaratory decree, could operate as res judicata in a subsequent 
suit, and the question was, as it ought to have been, answered in the negative, 
the decree in the previous suit having been in spite of the finding in favour of 
the plaintiff upon the question of title, and having, therefore, in effect super¬ 
seded that finding. That is not, as 1 said above, the nature of the question in 
this case. It is true that the learned Judges in their judgment in Shib Charan 
Lai v. Haqhunath (I. L. R., 17 All., 174) observe : “ Further if there were two 
findings of fact, either of which would justify in law the making of the decree 
which was made, that one of such two findings of fact which should in the 
logical sequence of necessary issues have been first found and the finding of 
which would have rendered the other of such two findings unnecessary for the 
making of the decree which was made, is the finding which can in our 
opinion operate as res judicata And these observations no doubt are in 
favour of the petitioner. But they were not necessary for the decision of the 
case: and with ail respect for the learned Judges who made those observations 
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I am unable, for the reasons given above, to follow in this case the rule em¬ 
bodied in them. 1 may add that, though the decision of either of two issues 
may be sufficient for the determination of a case, anti though their logical 
sequence may he clear, yet where a Court does go into both of them iustead 
of resting its conclusion upon the decision of that one of them which comes 
prior in point of logical order, it is not always easy or safe to say that the 
decision of the last mentioned issue alone was in fact necossary, and that the 
decision upon the other issue was superfluous. 

When the law prohibits a second trial, not only of a suit for the same 
matter, but also of a direct and substantial issue in it, it is impossible to avoid 
the conclusion arrived at by the lower Court. 

For the foregoing reasons, I think that the Court below was right in its 
decision, and that this rule ought to be discharged with costs. 

S. C. G. - Rule discharged. 

NOTES, 

C Issues other than those which were sufficient for the disposal of the case may bo decid¬ 
ed on (1904) 9 C.W.N., GO. 

See also (1907) MG Cal., 193 : 5 C.L.J., 611; (1913) 19 I.C., 099 (Punjab) ; (1913) 19 
O.L.J.,84; (1911) 13 Boro. L.R., 1001 : 12 l.C., 813 ; (1912) 1G O.W.N., 877, as regards 
the extent to which findings in a previous suit operate as res judicata."] 


[908] FULL BKNC1I. 

The 12th March , 1SU7. 

Present: 

Sir Francis William Maclean, Knigjit, Chief Justice, Mr. Justice 
O’Kinealv, Mr. Justice Trevelyan, Mr. Justice Beverley and 

Mr. Justice Banekjee. 


Brojouurlabh Sinha.Defendant 

versus 

Kamanatli Ghose.Plaintiff'.* 


Compromise of Suit- Recording compromise—Agreement made out of Court, 
and comprising also matters not the subject of suit—('ode of ( ivil Proce¬ 
dure (Act XIV of lt>S2), section A7A. 

Held, by the majority of the Full Bench, Maclean, C.J., and TREVELYAN and 
Ban ifiHJEE, JJ., (O KIN U A LA and LEVEKLEY, .!J., dissenting) that where the parties to a 
suitbave by an agreement adjusted the subject-matter of the suit, the Court ran, by an order 
made iuthe suit under section 375 T of the Code of Civil Procedure, direct such agreement to 
be recorded, and make a decree in accordance therewith, even if one of the parties to the 
agreement object. 

Held (per O’KlNEALY and BEVERLEY, JJ ) that the Court could not make such an 
order, the ease not being one to which section 375 applied. 

* Reference to a Full Bench in Appeal from Original Decree No. 18 of 1896. 
t [Sec. 375If a suit bo adjusted wholly or in part by any lawful agreement or compro¬ 
mise, or if the defendant satisfy’ the plaintiff in respect to the 
Compromise of suits. whole or any part of the matter of the suit, such agreement, 

compromise or satisfaction shall bo recorded, and the Court 
BhaU pass a decree in accordance therewith so far as it relates to the suit, and such decree 
shall be final, so far as relates to so much of the subject-matter of the suit as is dealt with 
by the agreement, compromise or satisfaction. J 
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BKOJODURLABH SlNHA t) 


Per O'KtNBAliY, J —The High Court, on its Otigmal Side, exercising tho equitable 
jurisdiction of the High Court of Chancery, would not on v cinfco-.ted motion give a decree of 
this n ituri 

Pet BLVFLiLl Y, J -Section 375 oulv applies to cases where tho adjustment or satisfac 
tion is m idi in Court and should not he extiuded to cases adjusted out of Court 
This case w is, roferied tn a Full Bench by MvchlaN, GJ, MagihEUSON 
and Thlvllyan, J.1 , sitting as a Ciurt of App il from decisions of the 
High Coutt m its Original Civil Jurisdiction Tho lefetence was m the 
following terms - 

“ 1 There his. bom mucli litigation betwoen tho phinlifl and defendant 
both in the Criminal and Civil C’ouits \mongst other litigation was the 
present suit, which was instituted on tho 29th Tune 1893, by which the 
plaintiff sought an at count igunst the di fondant as his agent 

“2 B\ an agieement, d ited the J9th Mi\ 1894, the defendant agreed 
* to consent to a decree fot an account now pending in the [909] High Court, 
Ongmil Side (hung suit No 197 of 1^93) within a week bom date,’» e , from 
the 19th Miy 1894 The suit No 397 is tho pie ,nt suit 

“ 3 On the 11th June lh94 the defend ant institutes! a suit to have that 
agreoruont sc t lsido on the aiound of dutess and undue influence and piessuie 
L’hat suit cime on fm hcaun„ in dnerouiso an! the igrccment was lield to 
be valid by Mi Justice SvlIj, wnose decision wis icci ntly attained on appeal 
by ouisolvos It must be t iken, therefoie for the pioscnt purpose, tli it the 
defendant has ontcud into a vihd tnd binding agicement, and has agteed to 
consent to a deciee foi in account m the piesent suit 

“ 4 llndei these cm umsta ices toe pluutitf isks, undei section 375 of 
the Code, to have tho d n ] cement recorded, and a dcciee nude in accoidance 
with the abovo lgreement Mr Justuo ciALL nude the deciee as isked. The 
defendant contends that even where tlicie has ken an ugieement, as m the 
piesent cise, to adjust the suit, fho Couit cm ml\ ict undu section 375 upon 
that agiotmerit if both pulin'* consent nnd lint if they do not consent tho 
agreement can only he enforced by a fresh suit foi specihc peifoimance The 
defendant relies upon the c iso o! lluasun inn Din v DaUimessut Malta 
(I H K, 11 Cal 250) The pi until! ielus upon tho lollowirig cases - 
Vcnhatappa Nayamm \ Ikvnma V »y num (1 It R , 18 Mid , 410), lluWmi>eg 
Lain v Point Du (l L 1’, 7 Bun 304), Hu (focal las Dulabdas Manufattur 
mg Comping \ Scoff (I L R 16 Bom 202) ippusamiv Vawhim (1 LB, 
9 Mad , 103), and s ami hat \ Ptcmji Piagji { l L K 20 Bom , 304) 

“ We aie unin'iuously of ojum >n tint the view ur^od by the pluntiff and 
adopted by Mi Justice & VL1 is the tone't one but as out opinion is at van nice 
with tbit eapiessel by the (\aut in tho t iseof Flmasuiulni t Debt v Lnikhnies 
mr Malm (I L R 11 Cil, 2‘>0 , we ufet to a Full Bench tho foil nung ques 
tion Whethei, when the parties to i sJit nive by an agreement adjusted the 
subject matter of the suit, the Couit can, ot cannoi, by m oidei made in the 
suit, older such agreement to he recotded, and mike a deciee in accordance 
with it if one of the parties to such igieement object 

[910] Tho agreement of the 19th May w is as follows 
“lit ronsidirilnn of your tele ismg mi ft >m irrestin ex tution of the decree in rent 
suit No 22 of 1893 of tbr beemd Suboidmite Judg of Hioghb, I do hereby agieo—(I) 
to exetuh in vour favour within three days from dite i propet document as you might 
rtqum disci umiug all mt« r< -.t m the pnperties m Svlhet the subji ct matter of suit No 83 
of 1S<H in tho C ouct of th Sub lrdmile Judg * oE Sylhet and undertaking not to mtorfere 
in my wav with your management ind p„actabli possession of ill your zenundatiea in 
Svth t, the '•ubjtPt metier t»f the said suit or otherwise, (2) to consent to a decree for 
acc juut m he.suit now pending m the High Court, ()rigtnal Side (being suit Ho. 397 of 
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1898) within a week from date; and (3) to withdraw within three day a from date my appli- 
nation in the execution proceeding No. 9 of 1894 in suit No. 22 of 1893, in the said Subor¬ 
dinate Judge's Court at Hooghly under section 258 of the Civil Procedure Code, to have an 
alleged settlement recorded. 

“ I do also agree not to take any steps to disturb the decree of the Subordinate Judged 
Sylhetin the said suit No. 82 of 1893, and dated the 26th March last, as well as to abandon 
my rights, if any, under the said alleged sctllomont put forward by me in the said applica¬ 
tion of mine under section 251 of the Civil Procedure Code, in the Court of the Socond 
Subordinate Judge of Hooghly." 

Mr. Bill (with him Mr. St. John Stephen) for the appellant.— Section 375 
does not apply to this ease, but is limited to cases where all parties consent 
that the compromise shall be recorded. The section refers to a purely 
ministerial act. Other sections of the Code show that where the parties are 
seeking in any way to regulate or affect the proceduro in a case, provision is 
made for a iudieial inquiry into the existence of the arrangement. For instance, 
in section 150 there is a provision for partios who desire to control the proce¬ 
dure. In section 151 there is provision made for a judicial inquiry as to the 
factum of the agreement. By section 523 the parties are given an opportunity 
of showing why the agreement should not be filed, again indicating that there 
is a judicial inquiry. So, with regard to payment iuto Court, before the Court 
can record anything, provision is made under section 379 that an acceptance 
of such an amount is not only in part satisfaction of the claim, but there must 
be-a written admission stating tho fact, and the statement mustbefiied. 

In the case of payment to a decree-holder out of Court by section 258 the 
judgment-debtor may certify such payment; yet before the payment or adjust¬ 
ment can bo recorded, provision is made for notice on the plaintiff to show 
cause against it. 

[911] No similar provision for any inquiry into the factum of the agree¬ 
ment is made under section 375 ; therefore if the agreement be not admitted 
when the Court is asked to record it, tho Court must try tho question whether 
such an agreement was come to, under other sections of the Code. The cases 
cited show that other High Courts adopt that view; and that has been the 
practice of the Calcutta Court also. 

Again, other sections of the Code limit tho issues to matters arising in the 
suit; and the Court cannot., at the instance cf either party, inquire into matters 
outside the scope of tho suit. But tho present agreement relates, not only to 
matters in the suit, but also to t.he execution of a decree in another suit in the 
Hooghly Court. It was on such a ground that the Court refused to record a 
similar agreement under section 375—see Fajalch Ah Miah v. Kumarnddin 
Bhuya (l.L.R, 13 Cal., 170). 

However that may be, on a trial of the question as to the factum of the 
agreement, and as to the relief sought thereon, every ground of defence which 
Would be open to a pirty denying tho agreement would be open to tho appel¬ 
lant in this case. [The decision in Harasimdari Debt v. Dukhinessur Malia 
(l.L.R., 11 Cal., 250) was also relied on.j 

Mr. Woodroffe and Mr. Dunne for the respondent.—It is incorrect to say 
that recording the agreement under section 375 is a purely ministerial act, for 
in doing so tho Court exercises its judicial functions. Tho construction sought 
to be pub upon the section by tho appellant is too limited, and there is 
nothing in the section itself to warrant such a construction. If the Court 
is satisfied that the suit was adjusted, wholly or in part, by any lawful agree* 
ment, it is bound to record the agreement, even if some of the parties do not. 
consent. The section says nothing about a judicial inquiry ; it merely gives 
a peremptory direction that the Qourt shall record the compromise. With the 
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S exceptionof the decision in HarasitndatifVebi v. DukKinmur Malta (£.L.iu 
: li Cab, 260) the authorities in ail the Courts have bean consistently against' 
• the contention now put forward. Counsel relied on the cases referred [M2] 
to in the order of reference and on Karuppan v. Ramasami (I.L.R., 8 Mad., 
482) aud Appasami Noyakan v. Varadachari (I.LR., 19 Mad., 419). 

The following judgments were delivered by the Full Bench :— 

Maclean, G.J. —The question for our decision is, “ whether, when the 
parties to a suit, have by an agreement adjusted the subject-matter of the suit 
the Court can or cannot, by an ordor made in the suit, order such agreement 
to be recorded and make a decree in accordance with it, if one of the parties 
to such agreement object.” Although the question does not specifically refer 
to section 375 of the Code of Civil Procedure, it is clear from the terms of the 
reference, and it was admitted, that the question really submitted is whether 
the Court can make fcho order under that particular section. 

It appears that there has been much litigation between the. plaintiff and 
the defendant in fcho suit, both in the Criminal and Civil Courts, and ultimately 
they entered into the agreement, dated the 19th May 1694. By this agree¬ 
ment the defendant agreed (amongst other matters) “ to consent to a decree for 
an account in the suit now pending in the High Court, Original Side (beingsuit 
No. 397 of 1893) within a week from date,” that is, from the date of the 
agreement, oiz., the 19th May 1894, The suit No. 397 is the present suit. 
The agreement referred to other matters, and so far as the plaintiff is concerned 
the agreement lias been performed on his part. On the lltli June 1894 the 
defondanfc instituted an action to have that agreement set aside on the ground 
of duress and pressure. That suit came on for hearing in due course, and the 
agreement was hold to be valid and binding by Mr. Justice SALE, whose 
decision has recently been affirmed on appeal by this Court. It must be 
taken, therefore, for the present purpose, that the defendant has entered into 
a valid agreement—by valid agreement 1 mean lawful agreement—and has 
agreed to consent to a decree for an account in the present suit. 

Under those circumstances the plaintiff asks under section 375 of the 
Code to have the agreement recorded and a decree made for an account in 


accordance with the clause of the agreement which 1 have read. 

[ 913 ] Mr Justice Bale made the decree as asked, and an appeal was subse¬ 
quently presented to this Court which has led to the present reference. The 
■appellant contends that, even when there has been an agreement, as in the 
present case, to adjust the suit, the Court can only act under section 375 upon 
that agreement if both parties consent; and that if they do not consent, the 
agreement can only be enforced by a fresh suit for specific performance. 

Tf this view be sound it would practically reduce section 375 to a nullity. 
The case is clearly within the language of section 375, which says nothing 
about the agreement being recorded, or the Court passing the decroe, only with 
the consent of the parties at the time. 

By this agreement the defendant has already agreed to consent to a decree 
for an account, and to say that section 375 can only apply, if, after that consent, 
and in addition to it, the parties must again consent or continue to consent 


before the agreement can be recorded, or the decree made, would, to my mind, 
have the effect of introducing entirely new words, and an entirely fresh 
element, into the section, and for which I can find no warrant. It was strongly 
urged before us that if the section were held to apply, save by consent of both J 
parties, the defendant would be in a worse position than if he were a defen¬ 
dant in a fresh suit for specific performance, as in the latter case he would have- 
a right of appeal, and in the former uone owing to the words in section 376 
" and such decree shall be final.” It may well he that the Legislature 
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‘considered that if the parties adjusted their suit by agreement, and a deeiee was 
passed mi accordance therewith, an end should then and there be put to the 
litigation and th&b no appeal should ho But 1 do not think these wotris, even 
if they have the effect for which the appellant contends, can qualifv in tho 
manner necessary to enable the appellant to succeed, the pievuvus words of 
the section, which appeal to me to he plain and cleat 

I may point out that no piolicumaiy objection to the appeal lying was 
taken bv the respondents in the piesont case, and ill it m the case ot Hantsun - 
dan Debt \ JJukhinnessui Malta (1 L it, 11 Cal 2 jO) it w is distinctly 
held that an appeil would lie 

[ 814 ] It wasuiged that the igieemont i cloned t » matteis otlu t thin the 
settlement of this suit, anil that the Coiut cannot sep.ii ito them, and couse 
quently cannot mako i decree in this suit, hut must dim tie putiestoa 
fuithei and sepante litigibion hi tins imticuhi cast time is piacticilly no 
such difficulty, tho plaintiff has done all he had to do and ill the test of the 
agieement has to he peilormed by the defendant But mam case he foie 
making any decree on the footing of the agieehiunt the Coin t vvyuld tucess mlv 
piovide that if anything weie to he done by the phintiff it should ho doin In 
obhei woids, qua the agieement, the Cornt would stetli.it justice was done 
betwoen the puties 'L'ho Couit his tepidly the powei of dom* justice on an 
application to enioito tin igieoinent m the piiluulu suit is it would have 
m the case ot 1 new sun 

In mv opinion, theieloio, tl o view uiged h\ the ippellant is inconsistent 
with the language til the s etiot , leid as it ought to be lead in its iidtui.il and 
oulinarv sense, and t mnot pitvul Che section is i «ilutu\ arid i useful 
one Its object is tli it when the jiaitits luvehv igi cement id|ustid then 
diffeienccs, effect sh ill ho given (o that dgieiment by the Com t m the suit 
itself as lapidlv uni with as little exjkmsc as is pi it ticahli, m In u ol tin Couit 
lelegating the pailioslo a fusli suit uni to fiesh li tig it ion n citing as it 
nocessatily would, Imtlm expense and Imthei delay The 1 uigu lge ol the 
section is stiong the igieunent -.hill he lecoided, ml the Couit “ shall 
pass the deeiee 

In the case of Sc allay Laid Dundtmahl IL K , S Ch Di\ , (it'l) Bold 
Justice Co'IlON said The plaintiff s duni h is been cst ibhshul not by tail 
of the action, hut In agiiemont between the p utics, uni it would he unloibunalc 
if weweie obliged to say that the action mu ,t toon to decide whit Ins ilieidy 
been settled by tho jiaiti s Those woidsau yeiy j ei tment to the present cise. 

My view of the tonsil in tion of tlie siction is in acu idante with what I 
might almost call a cinitn' of decisions, which l need not tnumeiitc as 
they have all boon cited dining tin upuuent in the High Comts of Mich as 
and Bombay, as with sevet il decisions of \ uious Judges sitting is ludgts of 
fiist instance in this Couit The onlv authoiity ag unsl this view is flut of the 
[915] case I have lefened to, Haiasuitdau lhhi \ Dukhni' *.s/o Valia (I I. It, 
11 C il, 250 ) 

In that case I am bv no means sitishod horn the lepoitthu tlioie w is i 
concluded and binding agieement, it was app.uently contingent upon the sanc¬ 
tion of the Couit, and b* foie that smction was obtained ceitain of the puties 
withdrew Here we h ivc a cloai, detmite and lawful igieement held by two 
Courts to he binding on the defend int But be that as it mav, f ini quite 
unable, foi the reasons I have given as to the construction of section 375, to 
concui in the judgment in that case, which is quite at vanance with the other 
cases to winch I haverefeuod I answci the question in the affirmative 

OK’inealy, J .—In June 1^93 the respondent brought a suit on the 
Original Side of this Couit Hgawist the appellant, basing it on an agieement 
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entered iuto by the parties on the 15th July 1891 for au account of all his 
dealings with the estate in suit, for delivery of all papers, hooks, accounts, etc., 
relating to the estate, and for payment of all sums found due from him. Thore 
was also a prayer in t,ho plaint in that suit that the appellant may be 
restrained hy iniunction from interfering with or in any way obstructing the 
management of the estate by the respondent. The suit was based, as I have 
said before, on an agreement, dated the 15th duly 1891. 

In answer the defendant obiected to the jnn->dictiou of the Court, and 
denied that lie at any time had acted as manager to the plaintiff or was liable 
to account. It appears, however, that subsequently, while the suit was pend¬ 
ing, the defendant entered ini > an agiooment with the plaintiff, which is 
dated JUth AJa\ 1891, and winch is as follows (Reads agiemnent, antep. 910). 

This is an agreement consisting of se\eial clauses. It appears from the 
order of lefoionce that on (he lltli June 1891 the defend mt instituted a suit 
to have thisagieemont set aside on the ground ot duiebR and undue influence, 
and upon ihe heating of that suit it was hold, both In the tnst Couit and bv 
tho Couit of ajqawl, that the agreement was \ alid and binding. 

The Judge, who decided the piesout suit, said that immediately on the 
case being opened, the Counsel for the plaintiff applied [916] under section 
371 of flio Code tv) Inuolhe agreement of the 19th May 1894 recoided in the 
suit, and a deciou niado in accordance with clause 2 of that agreement. The 
Counsel loi (lie appellant, tho defendant in the Couit heloyv, admitted execu¬ 
tion of the,ig,cement, but refused his consent to have n decree diawn up in 
terms of section 375. Fuitheiinoro, he raised contentions in regard to the 
jurisdiction of tho Court and the peril d ot limitation applicable. These objec¬ 
tions being set aside, the Judge proceeded to enter up a decree under section 375 
ot the Code of (JimI 1’iocoduie In Ins judgment he icfoired to the decision of 
a l)i\isional Bench of this Couit- Ifamsundai t Vein v. lhiklunessur Malta (I. 
L R., 11 Cal., '250), and ho also rofoired to some cases decided by tho Bombay 
and M idias High Courts, in which a diffeient view was taken of section 375. 
Ho poinfe 1 out that a different interpretation of the section fiom that arrived 
at in IhiruhiiiKhui Debt \ Uukhnmsin Hahn ll.L. R., 11 Cal., 250) had 
been adoptei hy various Judges sitting on the Original Hide of this Court and 
declared that the practice of tho Comt had been governed in accordance 
thereyvibii He .stated that on inquiry he had ascertained that on different 
occasions Judges of this Court had directed a preliminary issue to he 
tried as to the tact of an agicement sought to he recoided under section 
375, where such agjcement had been denied, and he referred to the 
recent ease of ChnqemuU v. Knppar Chaml (unroported), in which that 
procedure was followed Ho also referred to tho case of Krishna Bibi v. Debt 
Pershnd h/m waltnh lunreported), in which the question was thoroughly argued 
and decided, and he recited the opinion that was expressed on that occasion. 
Under their circumstances tho Judge has taken clause 2 out of the clauses of 
the agreement onteml into between the pirties, one of which was to be per- 
foitiled l»y r tho opposite party, and without discussing its meaning has on 
motion given specific performance of what is only a part of the agreement, 
lie has fin t her declared that in accordance with the law of this country a 
decree should lie entered up under section 375 of the Code of Civil Procedure 
— a deei-ec which is final and against which an appeal does not lie. 

The defendant appealed, and tho Judges before whom the appeal came 
have roferml to us the following question : — 

[917] ‘ ‘ VVhother, when the parties to a suit have by an agreement 
adjusted the subject-matter of the suit, the Court can, or cannot, by an order 
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made in tbe suit, order such agreement to be recorded and make a decree in 
accordance with it, if one of the parties to such agreement object.” 

From the statement made in the order of reference it would appear that 
their Lordships were of opinion that by the agreement, dated tbe 19th May 
1894 , the defendant consented to a decree for an account in the suit now pend¬ 
ing on the Original Side of this Court (being suit No. 397 of 1893) within a 
week from date, that is, from the 19th May 1894. The suit No. 397 is the 
present suit. This is quite correct, but subject to the qualification that it 
was an agreement not merely to consent to a decree, but an agreement in 
which it was also declared that several other things should be done, and it 
was not found that the opposite party had performed his portion or even 
agreed to perform. In paragraph 4 of the reference it is stated that the point 
is to be decided under section 375 of the Code of Civil Procedure, whether the 
Judge in the Court below was justified in having the agreement brought in and 
recorded, and in making a decree for an account in accordance with paragraph 
2 of the above agreement. This is subject to tho same qualification to which 
1 have just referred, namely, that it was not a single agreement in regard to 
the suit, but an agreement for many things to be done. 

Tho Judges referring this question agreed in the view adopted by the Court 
below : they disagreed with the decision reported in Iln/nsuudari Dehi v. 
Dukhinessur Malm (1. L. it., 11 Cal., 250), and referral tho question to a 
Full Bench. 

It will be noticed that the question referred to the Full Bench does not 
in so many words refer to section 375 of tho Code of Civil Procedure, and it 
was argued at the bar that it was unnecessary to decide any question in regard 
to this section so far as this suit is concerned. Looking, however, at paragraph 
4 of the reference L think we must tako two points into consideration : first, 
whether the judgment in this case is a judgment undor section 375 of the 
Code ; and, secondly, if it is not such a judgment whether it can he supported 
on any other grounds. 

t918] In order to narrow the issue which was raised in this case, it is 
necessary to review the position which it assumes boforo us. Tho real question 
to be tried is this : Where in a suit for account on a kabulu/at, an agreement 
to consent to a decree for account is brought in, and tho defendant objects to 
the jurisdiction ol the Court and pleads limitation, and admitting execution of 
the agreement, refuses to consent to a decree upon it under section 375, whether 
the Court can, under that section or any other law in force, decieo specific 
performance of one clause of the agreement, and, furthermore, decree il in 
such a manner as to make the decree final and not open to appeal. That is 
the point which arises iti this caso and nothing else. For J conceive that no 
question of law could be decided by this Full Bench, unless Lho Judges 
considered that it arose in the suit. 

In regard to tho question referred to the Full Bench it was argued on 
behalf of the appellant that a final decree under section 375 cannot be made 
in a suit where there is any contest between the parties as to the agreement or 
the nature of it. It was further contended on behalf ol‘the appellant that, even 
if this view of the section be incorrect, a Court acting under it is not empowered 
to break up the contract between tbe parties and give a decree upon a portion 
of it from which no appeal lies, leaving the remaining fragments of tho agree¬ 
ment to be enforced or not enforced as the law directs. It was further contended 
on his behalf that this section had no application where the agreement provided 
for matters beyond the purview of the suit, and, in the latter case, the 
parties to the agreement should be left, as they were in similar- cases by the 
High Court of Chancery, to settle the matters in a suit for specific performance. 
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In regard to the first portion of the argument the appellant asserted that in 
all cases under the Code, where any question of contest arises, there is a pro¬ 
cedure set out by which that contest may be decided, and he referred to 
sections 150, 150*4, 151, 153 and 1574, as instances. He also pointed out 
that under section 379, when satisfaction of a decree is eutered up, it must be 
done in a certain manner. From this it was argued that as section 375 does 
not provide for any contest between the parties, a decree under that section 
cannot be made, unless the parties or their representatives apply in open Court 
[919] and submit to the teum of the agreement which should be entered up 
and recorded in a decree, and that there is a distinction between a consent 
decree on a compromise out of Court and a decree entered upon a compromise 
in Court— Bam Sahai Snujh v. Dhunookdkarec Singh (1 W. R, 266), Aushootosh 
Chandra v. Taraprasanna Boy (] L It., 10 Cal, 610). He submitted further 
that it gives no power to a Court to break up an agreement between the parties 
unless by consent at the time o( judgment, and make a decree which would 
be final in respect of a portion of it, which in this case could not be done even 
in a suit for specific performance. 

On the other side it was argued that theie is no such limitation in the 
words of the section ; that it applies equally well in cases of compromise out 
of Court or in Court, for litigants may at any time enter up a consent decree ; 
that the Code must be construed as any other document— Bank of England v. 
Vagliano Brothers, [L. It., (1891) A. C., J07] ; that the words “lawful agree¬ 
ment ’’ show that the Court must have some means of determining whether 
an agreement is lawful or not; and that even when the engagement contains 
a number ut items, whether they ad refer to the suit or not, the Court can 
pick out any one of them and give a decree for it alone under section 375. It 
was further argued that even if section 375 did not apply to this case still 
under the equity procedure of this Court on the Original Side, the Court has 
the power to decide the case on motion. 

It is conceded by both parties that the equitable jurisdiction of this 
Court on its Original Side is that of the High Court of Chancery in England. 
Neither party contends that the additional powers given to the Supreme Court 
of Judicature in 1873, or afterwards by Statute, has any application to this 
ease ; and this is of importance, because I think it will be seen that in rnoBt 
of tho cases decided under section 375 the Judges wore greatly influenced by 
the idea that tho Courts in India, from the highest to the lowest, had all the 
powers of tho Supremo Court of Judicature in England. 

Section 375 of the Code, as is pointed out in llarasundan Debt v. Dukhi- 
nessur Malta (l.L.K., 11 Cal., 250), is only a modification of section [920] 
98 of Act VIII of 1P59. The relation of that section to the previous law and 
the old Kegulatiems has been pointed out in the case of Konnapalen Uthat- 
chadai/an Haji v. 1'e.rotta Meloden Harnett Nambiar (4 Mad. II. C., 422) which 
will be referred to hereafter. 

Section 98 runs as follows: " If a suit shall be adjusted by mutual agree¬ 
ment or compromise, or if the defendant satisfy the plaintiff in respect to the 
matter of the suit, such agreement, compromise or satisfaction shall be 
recorded, and the suit shall be disposed of in accordance therewith. On the 
application of the plaintiff reciting the substance of such agreement, com¬ 
promise or satisfaction, the Court, if satisfied that such agreement, compromise 
or satisfaction has been actually entered into or made, shall grant a certificate 
to the plaintiff authorising him to receive hack from the Collector the full 
amount of stamp-duty paid on the plaint, if the application shall have been 
presented before the settlement of issues, or half the amount if presented at 
any time after the settlement of issues and before any witness has been examined. 
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Provided, however, that no such certificate shall be granted, if the adjustment 
between the parties be such as to require a decree to pass on which process o£ 
execution can be taken«out.” 

The latter portion of section 98 was modified by Act X of 1862, section 
26, and by section 9 of Act XLII of 1860. Act X of 1862, section 26 runs 
as follows : " In modification of so much of section 98 of the Code of Civil 

Procedure as declares that on the application of the plaintiff reciting the 
substance of any agreement, compromise or satisfaction in accordtmce with 
which a suit is adjusted and disposed of, the Court, if satisfied that, such agree¬ 
ment, compromise or satisfaction has been actually entered into or made, shall 
grant a certificate to the plaintiff, authorizing him to recover hack from 
the Collector the full amount of the stamp-duty paid on the plaint, if the plaint 
shall have been presented before the settlement of issues, or half the 
amount if presented at any time after the settlement of issues and before any 
witness shall have been examiued, it is enacted that if such application shall 
have been presented before the suit is called for the settlement of issues, 
or in suits in which [921] the summons to the defendant shall he for the final 
disposal of the suit, as directed in section 11 of tho same Code, ami in soction 9 
of Act XLII of 1860 (for the establishment of Courts of Small Causes beyond 
the local limits of the jurisdiction of the Supreme Courts established by Royal 
Charter) before the hearing of the suit lias commenced, the Court, if satisfied 
that such agreement, compromise or satisfaction has been actually entored into 
or- made, shall grant a certificate to the plaintiff authorizing him to receive 
back from the Collector half the amount of tho stamp-duty paid on the plaint. 
Provided that no such certificate shall be granted if tho adjustment between 
the parties be such as to require a decroe to pass, on which process of 
execution can bo taken out, or m any appealed suit.” 

The first question necessary to docide is what was the view which the 
Judges took of section 98 of Act Vi 11 of 1859. Did it apply to agreements out 
of Court or in Court; whether it covered a contest or not; whether it justified, 
as has been contended in the present case, tho Court in entering up a decree 
under that section, on one clause of an agreement which related to several 
matters, some of which were and some were not connected with the suit in 
question ; what was the practice in entering up a decree. 

The earliest decision I can find on this point is the case of Iiishtoo 
Chunder Roy Chotudhrij v. Par butty Delia (Marsh., 274). In that case both 
parties filed, according to the well- known practice of the Courts in the Mofussil, 
petitions of compromise, and tho only quostion was as to the amount of stamp 
duty to be refunded. The decision is of little importance except as a guide to 
what was then the practice—Bee Luchmm Ham v. Watson <1; Co. [W. R. 
Gap. No. (1864) 146]. 

The next case is that in 1 Madras High Court Reports, 127. Ln that, too, 
the compromise effected was after suit brought and in open Court. 

Following this is tho decision in the case of Komiapatcn Uthatchadayan 
llaji v. Perotta Melodeu Itamcn Dumb tar (4 Mad. 11. C., 422), to which I have 
already referred. That was a decision of Bittleston and Inkks, JJ., one, if not 
both, having been Judges of the Supremo [922] Court. Their interpretation 
of the section was as follows: “ That section provides that, if a suit shall be 

adjusted by mutual agreement or compromise, such agreement or compromise 
shall be recorded, and the suit shall be disposed of in accordance therewith, 
and the question is whether this suit was adjusted by mutual agreement or 
compromise, so that it could be disposed of in accordance therewith. We think 
that what is meant by this language is, that the parties should agree upon some 
terms respecting the subject-matter of the suit which are capable of being 
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embodied in a decree whereby the suit would be disposed ot. In the present 
case there certainly was no such agreement, but only au agreement that, if the- 
defendants should do certain things, a decree should be passed in favour of one 
party, and if they should fail to do those things then in favour of the other 
party, so that what decree should be passed would depend upon the result of 
an inquiry, whether subsequently to the agreement certain acts had or had not 
been performed. The suit was not adjusted by the agreement, and the decree 
which was passed was admittedly not a decree by consent. It was a decree 
passed against the strong objection and protest of the third defendant, the 
present appellant, and we think that having been given without any investiga¬ 
tion of the merits and not in accordance with any procedure sanctioned bylaw, 
it must be set aside, and the case restored to the file of the Principal Sudder 
Amin for investigation on the merits.” 

In this case the compromise was filed in Court. 

This decision was considered in 1879 by the Madras High Court in the 
ease of Vasudova Shanbog v. Mamma Pai (1. L R., 2 Mad., 350), and the view 
taken in it was confirmed, in that case the Judges said : — 

“ After the Code of Civil Procedure became law, the Regulation (III) of 
1802 was repealed by Act X of 1861 : and, alluding to this fact, the High Court 
ruled that the sections relating to the settlement of suits by oath, when the 
parties mutually consent to that mode of settlement, being repealed, the Courts 
no longer possess the power of following that procedure, though there isnothing 
to [ 923 ] prevent the Courts, if they have the moans, from facilitating a settle¬ 
ment of this nature by the parties by satisfying themselves that the necessary 
conditions are fulfilled. The proper procedure under this proviso was to 
examine the parties concerned after the oath is taken, to see that if the consent, 
originally expressed conditionally, was still adhered to, and then to pass a 
judgment by cousonb ; but if the consent was then withdrawn, the Courts had 
no alternative, as hold in Konuapa/cn [Jthatchadnyan lluji v. Perotla Maloden 
Raman Nambiar(A Mad., H.C.,422),but to dispose ol the case in the regular way.” 

The same decision was followed in Muhammad Zahar v. Chad a Lai (I. L. 
R., 14 All., 141). In that case flic Judges decided that no decree could be 
entered up under section 375 of tho present Code, where something else had to 
be done, such as examining a witness. 

This too explains the remark of their Lordships of the Judicial Committee 
of Her Majesty in Council in tho case of Abduol Ali v. Mozitffcr llossttin Chow- 
dhry (16 W. R., P. C., 26), in which the> say : “If there really had boen an 
honest compromise made, the practice of tho CourLs is quite plain as to 
how that compromise ought to have been carried out: it ought to have 
been carried out by proper deeds and filed in Comt, particularly where infants 
were concerned, so as to have had tho assent of the Court at the time instead 
of it^ being totally concealed from them ” 

In short, the whole course of decisions under section 98, Act VIII of 1859, 
show without dissent that a compromise should under the proper practice be 
made by two deeds called a razinama and satinarna and recorded in Court. 
But when parties did not enter into any such documents, but appeared in 
Court and consented to a compromise, the Judge could record it and give a 
decree thereon, though this was irregular. Further still, if the consent was 
withdrawn or something required to he done by the Court, the suit must be 
decided as a contentious suit. Further still, if the agreement contained terms 
giving relief in tho alternative or referred to matters outside the suit, it did not 
fall within th.. section. 1 may add that the last view has been taken by a 
Division Bench of this Court in the ease of Fajalch Ali Meah v. Kamaruddin 
lihuya (I. L. R., 13 Cal., 170) that section 375 of the present Code refers 
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^924] only to a compromise which adjusts a suit wholly or in part, and not to 
one which goes beyond the suit. If this view be correct, it is clear that the 
compromise in the present case cannot be enforced under section 375 of the 
present Code. 

And the reasons for these decisions are, I think, obvious. Act VIII of 
1859 was an Act to simplify the procedure of the Civil Courts in the Mofussil, 
and did not apply to Courts established by Royal Charter, so Judges, consider¬ 
ing that no change in the law was intended, followed the decision of tho Hudder 
Dewani of 1851 in regard to compromises in Courts where agreements could not 
be enforced by motion. It was not till the High Court was established that 
Act Vi II of 1859 affected the Original Side of this Court, and even then section 98 
did not apply —Harrow v. Pollock (l Hyde, 149). 

In the case referred to, Mehath AU v. Kunwar Ram Chuiuhr (unreported) 
four Judges of the Sudder Dewani decided as follows : “Wo are of opinion that, 
at any time before deeds of adjustment, withdrawal of claim, or the like which 
may have been filed in a Court by petition, have been brought before the 
Court for its order and decree in tho case, a plaintiff is at full liberty on 
his own responsibility to recall any application which may have been 
made by the petition for the passing of a judgment by the Court in 
pursuance of such deeds, and to move the Court for an investigation of the 
merits of the suit. Any application preferred by a plaintiff can be withdrawn 
by him before tho Court has taken it up and passed an order on it. ft is the 
duty of a Court to investigate and decide on plaints laid before it; and it 
cannot refuse to perform that duty and hold the plaintiff hound by an arrange¬ 
ment which lias never been completely carried out by sanction of the Court, 
and which for the purposes of the suit he repudiates. It is a distinct question 
whether the plaintiff can obtain an> benefit from a decree should he gain one 
in his suit. Another suit may lie brought against him hv the adverse 
party to stay the execution of such a decree as well evon under different 
circumstances, as to enforce damages against him on the ground of his 
being legally liable under agreements into which he may have entered. 
But this is matter separate from the plaintiff's right to have at [925] his 
own option an inquiry and award on his original plaint. Nothing can 
deprive him of that right, hut bis own act of withdrawal perfected by his 
acknowledgment of it in the face of the Court, and by the Court's sanction and 
adoption of it.” 

Act VI11 of 1859 was repealed by Act N of 1877. It is described as an 
Act to consolidate and amend tho laws relating to tho procedure of tho Court 
of Civil Jurisdiction. Section 98 of Act VIII of 1859 became section 375 of 
Act X. It ran as follows: “ If a suit bo adjusted by any lawful agreement or 
compromise, or if the defendant satisfy the plaintiff in respect to tho matter 
of the suit, such agreement, compromise or satisfaction shall be recorded, and 
the Court shall pass a decree in accordance therewith so far as it relates to 
the suit, and such decree shall be final.” This Act was repealed by Act XIV 
of 1882, in which section 375 runs us follows: “ If a suit be adjusted wholly 

or in part by any lawful agreement or compromise, or if the defendant satisfy 
the plaintiff in respect to tho whole or any part of the matter of the suit, such 
agreement, compromise or satisfaction shall be recorded, and the Court 
shall pass a decree in accordance therewith so far as it rotates to the suit, and 
such decree shall be final so far as it relates to so much of the subject-matter 
of the suit as is dealt with by the agreement, compromise or satisfaction.” 

A comparison of these sections with section 98 of Act VIII will show 
how small is the difference between them, and even that difference does not 
refer to procedure but only to the scope of the section. 
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I do not feel any difficulty in dealing with the case of the Bank of England 
v. Vayliano |L. R., (1891) A. C., 107]. In the middle of page 145 of the report 
Lord Herschell says that he is far from assorting that resort may never be 
had to the previous state of the law for the purpose of aiding in the construc¬ 
tion of a provision of doubtful import, or where words have acquired a tech¬ 
nical meaning. This latter remark, I think, applies to the word “ compromise ” 
under section 98 of Act VIII of 1H59. Nor does it seem to me that any 
argument can be based on the words “ lawful agreement.” 

[926] This was the law even before Act VII1 of 1859 was in existence, 
as may be seen from the case of Gregory v. Cochrane (2 Moore, 181). 

I will now turn to the cases referred to by the Judge in the Court below. 
Two classes quite distinct in their nature appear to have arisen—one where an 
agreement is set up and there is a defence which goes to show that the suit as 
laid in the plaint should be dismissed; the other, like the present case, where 
an agreement is brought into Court and performance is given of it in whole or 
iu part. 

The judgment in Fajaleh Ali Mmh v. Kumar uddin Bhuya (I. L. R., 13 
Cal., 170) appears to show that tho Judge in the Court below is under a mis¬ 
take in supposing that Wilson, J., ever hold that one clause of the agreement, 
such as there is in this suit, oould be brought in and specifically performed 
under section 375. Nor do'os the docision of Mr. Justice TREVELYAN support 
the present judgment, in a suit for partition, tho parties agreed to divide the 
property in a certain way; one of them receded from the agreement, and Mr. 
Justice Trevelyan, though considering the decision in Ruttonsey Laljiv. Poori 
Bat (I. L. R. t 7 Rom., 301) good law, decided tho case on the authority of 
Pryor v. Uiihhle (L. R., iOCh. App., 534). I concur in that docision. The 
case of GhogemuUv. Kuppur Uhand (uureporhed), 1 understand from Counsel 
at tho bar, was settled out of Court. With reference to the Court-minute 
which porports to be an expression of tho opinion of the Judge in the case of 
Krishna Iiihi v. Debt Pershad Agnralhih (unreported) 1 am not aware what 
was the result of that ease or whether any decree was entered up. I am in¬ 
clined to think, although with some hesitation, that a Court-minute of the 
Judge’s opinion is not a judgment. Neither the decree nor the nature of the 
suit is given. 

I now turn to the cases in the other Courts, The first case relied on is 
to be found in Itutionsey Lalji v. Poori Bui (I.L.R., 7 Bom., 304). 

In that case the suit was brought to restrain the defendants from building 
a projected houso in such a way as to interfere with the plaintiff’s enjoyment 
of light and air. While the suit was pending a compromise was entered into 
outside the Court betweon the plaintiff and the first defendant in regard to the 
suit, and also in [927] regard to the rights of the parties to a lane close by. 
Wheu the deeree was to be entered up, the plaintiff' declined. A rule was 
taken out calling upon the plaintiff to show cause why the compromise should 
not be entered up under section 375 of the Code of Civil Procedure, and on the, 
rule coming on for hearing the Judge said that he had not been able to find 
any instance of the application of this section. He dealt with it as a case of 
first impression, and looking to the powers given by Statute to the Supreme 
Court of Judicature in England, he thought that section 375 should be inter¬ 
preted largely, the result of which would be to give the Mofussil Courts in this 
country even greater powers than the High Court of Judicature in England 
possessed. With great respect to the Judge I think the statutory powers 
given to the Supreme Court of Judicature in England is not a safe basis on 
which to interpret section 375 of the Code. No Advocate in this Court would 
argue it. One thing alsojjseems to have, been forgotten in that esse, namely, 
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that whether an agreement is enforced by suit or h> motion in England, 
the result is not the same as in this country. If section 370 applies 
to any contested matter, the result is thftfc the docreo is final and the losing- 
party has no lelief. The history of this section was not discussed, and the 
Judge thought it was the outcome of the Act of 187:1 in England, whereas I 
think it was an application of the very limited powers given to the Mofussil 
Courts to the Original Side of the High Court. 

Let me put this point in another way. So long as the Supreme (Joint 
existed, an applicant could not appeal to Act VIII of 1809, for that Act was 
only an Act to simplify the procedure of the Civil Courts in the Mofussil and 
had no application to the Supreme Court. The High Couit in administering the 
equitable jurisdiction of the Supreme Court possesses no more powers than 
those of tho Supreme Court, and can do no more than that Court could. It 
cannot appeal to Act VI i l of 1851). When hv the Act of 1877 the modified section 
of Act "VIII of 1859 was made applicablo to the High Court, the Court exercis¬ 
ing the equitable jurisdiction of the Suprome Court could not appeal to it any 
more than the Suprome Court could. The two systems of procedure woie 
separate and jrerfectly distinct. The High Court could proceed on one or Mm 
other, hut could not mix them up. 

[.928] The next case is that of 77/.■ (ioculdas Jittlahdas Mnnufacturnm 
Company v. Scott (I.L.R., 10 Bonn, ‘202). In that ease the same line of 
argument was followed. Several decisions under the statutory powers given 
to'the Supreme Court of Judicature in 1873 were referred to, and it was con¬ 
sidered that the Legislature in this country had given all tho Courts in India 
larger powers than the Legislature in England had given to the Supremo 
Court, and that the Court could enforce by motion an agreement, entered into 
out of Court and give a decree under section 375 from which there lay no 
appeal. Following those decisions the Bombay High Court in the case of 
Samibai v. Premji Prttqji (I. L. R., 20 Bom., 304) decided that, section 375 
applied to a suit where the case had boon submitted to arbitration and an 
award arrived at. I confess that l should Inivo some difficulty in holding 
that an agreement, and a judicial decision such as an award falls within the 
terms of section 375 

I now turn to the decisions of the Madias Court. In the case of Kai tipjitrn 
v. liatnasami (1. L. R., 8 Mad., 482), tho plaintiff sued the defendants to 
compel them to execute a conveyance of certain lands. The defendants pleaded 
that tho matter in dispute had been settled by agreement, executed by the 
plaintiff to the effect that he transferred the lands to the defendants and under¬ 
took to have the suit dismissed on a petition for withdrawal. Tim Munsif 
held that as the defendants had performed their part of the agreement., tlm 
plaintiff must be held by tho agreement, and dismissed the suit. The District 
Judge reversed the decree on the ground that as both parties did not consent 
in Court, it could not be looked upon as a compromise. The High Court, 
following the case of liuttonsey Lal]i v. Poon Hoi U, L. R., 7 Horn., 304), held 
that the Judge should try whether the engagement should be enteicd up and 
then apply section 375 of the Code. In that case the defendants set up a 
document destructive of the cause of action set forth by the plaintiff, and 1 can 
see no connection between that suit and the present, hut. ns at present advised, 
I do not think it was a case under section 375. 

A muoh more important case is that of Appaaanu v. Mumkani (I. L. R., 
9 Marl., 103) decided hy the same Judges. In that case their Lordships 
[929] dissented from the view taken in the case reported in Ilaraxundari Debt 
v. Dukhinessur Malta (I. L. R., 11 Cal., 250),.*nd considered that such portion 
of the judgment as referred to section 375 was an obiter dictum as the case could 
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have been decided on other grounds, I am not aware of any authority, except 
this case, which says that where several reasons are given in a judgment for 
disposal of a suit, and each and evory one of those reasons supports thedeoree, 
a Judge can pick out any one of those reasons more than others and say it 
is an obiter dictum. Since the decision of Her Majesty in Council in the case 
of Run Bahadur Singh v. Lucho Koer (I. L. R., 11 Cal,, 301: L. R., 12 I. A., 23) 
it appears to mo difficult to support any such contention. Their Lordships 
then seek to deal with the case very much on the lines of the Bombay case. 
They point out that the English Courts have certain powers, and say that, in 
their opinion, section 375 has given larger powers to the Courts in this country. 
Their Lordships refer to the fact that section 375 is a modification of section 98 
of Act VIII of 1859 ; hut I cannot find that any reference has been made in 
their judgment to the numerous cases decided under that section or to the 
history of it. 

The next case is that of Venkatappu Nayanim v Thimma Nayanim 
(I. L R., 18 Mad., 410). In that case a suit was instituted for partition of a 
zernindari and an agreement was filed providing for the settlement of the 
dispute and many other things. The first Court decided the case under 
section 375. In the High Court the Judges approved of the decision arrived 
at in the ease of Rnttonsey Lalji v. Ponri, Bai and divided the case into two 
parts allowing the appeal as to so much of the agreement as did not refer to 
the suit hut not as to the other portion. Their Lordships disagreed with the 
ruling of Wilson, J., in Pajateh Ali Miahv. Kamaruddin Hhuya (I. L. R., 
13 Cal., 170). 

I have already pointed out what the invariable practice was under section 
98 of Act YIll of 1859. Not one of the cases decided either by the Madras 
or Bombay High Court has dealt with that question. The grounds of decision 
in those cases were greatly based upon the powers given by Statute to the 
English Courts. They do not seem to have realised that originally the section 
only [930] applied to Mofussil Courts where motions were unknown, and they 
do not take fiotice of the fact that, although the Supreme Court of Judicature 
could enforce an agreement by way of motion, still it was not bound to do so, 
and that if it did so by way of motion the judgment would not be final. 
According to the interpretation they have put upon section 375, the Judge has 
in a contested case no option but to give a decree, and that decree is final. 

I regret to say that I am not prepared to agree in that conclusion. It appears 
to me that their Lordships have combined two distinct forms of procedure 
which have come down from different Courts and created a third which never 
existed iu any Court. In my opinion section 375 does not apply to suchacase. 

The reference, however, is not expressly confined to a discussion as to 
whether the Court can enter up sucli a decree under section 375 of the Code. 
It is to cbe effect that whether, when parties to a suit have by an agreement 
adjusted the subject-matter of the suit, the Court can or cannot, by an order 
made in the suit, order sucli agreement to be recorded and make a decree in 
accordance with it, if one of the parties to such agreement objects. I 
think that question depends upon the powers given to this Court under the ' 
Letters Patent. There are several cases both in this High Court and the 
High Court in Madras, decided by Judges who were Judges of the Supreme 
Court, in whioh it has been held that where the Code does not provide for 
a matter arising in a suit the Court must adapt the procedure of Courts of 
Equity, and that, in the present case, means that they must follow the procedure 
of the High Court of Chancery in England, Suroop Chunder Hazra v. Troy toko 
Nath Hoy (9 W. It., 230); Clark v. Ruthnavaloo Chelti (2 Mad. H. C„ 296); 

J\ int iiasn m ii Pi Hat v Municipal Commissioners for Madras (4 Mad. H. C., 120). 
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The power of that Court is set out in the judgment of James, L. J., in 
Pryor v. Grtbblc (L. R., 10 Ch. App., .534), and amounts to this, that as a 
matter of practice where the agreement is simply in regard to the subject of 
the suit and nothing more, the Court would enforce it by motion. 

My answer oben to the question is : 1st .—That this is not a [0313 case 
under section 375 of the Civil Procedure Code at all. 2nd.— That the High 
Court on its Original Side exercising the equitable jurisdiction of the High 
Court of Chancery would not, on u contested motion, give a decree of this 
nature. 

Trevelyan, J. —I agree with the judgment delivered by the Chief Justice. 

Beverley, J. —Assuming that the question referred to the Full Bench is 
restricted to the case of an order which purports to be made under section 375 
of the Code, I am of opinion that the question should be answered in the 
negat ive. 

With all due respect to the learned Judges of this Court and of the High 
Courts of Madras and Bombay, who have bakeu a contrary view, I am inclined 
to think that the case of Haiasnndari Debt v. Dukhinmxsiir Malta (I. L. R., 
11 Cal., 250) was rightly decided. 

Section 375, in my opinion, applies only to a case in which the adjustment 
or satisfaction is made in Court, and cannot and ought not to be extended 
so as to specifically perform agreements made out of Court. 

• Apart from the considerations which have been discussed in tho judgment 
of Mr. Justice O’KlNEALY (a judgment in which I fully concuf) it seems to me 
that there are three main reasons why this view of the section is to be preferred. 

(1) . In the first place tho section makes no provisions for any inquiry in 
a case in which one of the parties resiles from an agreement which be has 
made out of "Court. As-mining that the section applies to such a case, if the 
agreement is brought into Court, tho Court must uuder the strict language of 
tho section record it as a matter of course and make a final decree upon it. It 
seems to me to follow that the section was not intended to apply to eases in 
which an inquiry would ho admittedly necessary. 

(2) . In the next place the agreement made out of Court max refer (as in 
the present case) bo other matters besides that of the adjustment of the suit, 
and it is difficult to believe that the Legislature ever intended such an agree¬ 
ment to be specifically performed by a final decree in respect to one of its 
provisions, [932] while tho parties were left to enforce the other provisions 
by a separate suit. 

(3) . Lastly the fact that the decree to be made upon the adjustment is 
to bn final shows to my mind that the Legislature contemplated that the 
parties to the adjustment should be assenting parties to the decree at tho time 
it is made. 

The word “ adjusted " in this section means in my opinion adjusted hi 
Court. If the intention was that an agreement made out of Court might be 
brought into Court to bo converted into a final decree, the language of the 
section would I conceive have been worded very differenth. It would then 
have run in’some such form as this :— 

1 If the parties agree that a suit bhall be adjusted, etc.'’ The use of the 
words " if a suit be adjusted ” convey to my mind the idea that the adjustment 
must be by consent at the time of the decree. 

Banerjee, J. —The question referred to us for decision is, “ whether when 
the parties to a suit have by an agreement adjusted the subject-matter of 
the suit the Court can, or cannot, by aaa order made in the suit, order 
such agreement to be recorded and makro a^Jcree in accordance with it, if one 
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of tlie parties to such agreement object.” The question is asked evidently 
with reference to section 875 of the Code of Civil Procedure, and the answer 
to it in my opinion should bo this, that the Court can under section 375 of the 
Code of Civil Procedure order the agreement to he recorded and make a decree 
in accordance therewith, if after hearing the objection raised it disallows 
the same. 

Examining tho language of the section, as we must in the first instance 
do in construing it (see Norciuha Salk .Sircar v. Kamalbasini Dasi, I. L. R., 
‘23 Cal., 563), I find it very difficult to take this caso out of its scope. The 
question pul. to the Full Bench assumes that the suit has been adjusted by a 
lawful agreement, and if that is so, the case comes within the section unless 
there is anything in tho context or in reason to show that the section is not 
intended to apply to any case in which one of the parties to the agreement 
obieets to its being recorded. Mr. Hill for the appellant contends that there 
are reasons suggested by the letter of tin* section as [933] well as by its spirit 
whv the section should he limited in its application to cases in which both 
parties consent to the agreement being recorded. The reasons urged by him 
mav be shurtly stated thus 

Iii the first place, the section only provides that the agreement, compro¬ 
mise or satisfaction shall he recorded, but it contains no provision such as we 
find in certain analogous sections of the Code, namely, sections 150, 151 and 
523 for notice to parties or determination of these objectious, and this shows 
that section 375 was intended to apply only to cases where all parties consent 
to the agreement, compromise or satisfaction being recorded. 

In tho second place, the section directs the Court to pass a decree in 
accordance with tho agreement so far us it relates to tlie subject-matter of tho 
suit, thus indicating that, in making tho decree the Court may have to split the 
agreement into parts and give effect to only one of such parts, namely, that which 
relates to the subject-matter of the suit, a mode of dealing with agreements 
which is neither usual nor just: and this shews that the section is intended to 
ho limited to case* in which all parties consent, to the deereo being made. 

lu the third place, t-h,* section makes the decree parsed in accordance 
with a compromise final, and this siiews that a decree under this section is 
intondod to ho made only when all parties cousont,. For if it were otherwise, 
the determination of the objections raised by the non-consenting party, which 
may involve difficult and intricate questions of fact and law, would not have 
been made final. 

In the fourth and lust place, if thih section won* to have the operation 
ct-nlondod for by tho lespondent. the party who is sought to he hound by the 
agieement will lose the benefit of the di.-wietion which the Court might have 

m, ercisi’d in his favour in not decreeing specific performance, if a suit for 
specific performance of the agreement had been, brought. 

These points have been considered to some extent in Haragundan Debi 
v. Dukhinessur Malia (1. L. Ii.,11 Cal., 250) eitod for the appellant, and 
very fully in Gcculdat lJulabdas Manufacturing Co. v. Scott (I. L. R., 
16 Bom., 202) relied upon by the respondent. 

[934] I do not think that much weight should bo attached to the first 
mentioned reason. If the absence of any provision in the section for the 
determination of objections suggests an inference that the section is intended to 
apply only to cases where no objection - is raised, the strength of the inference 
must he wry slight, seeing that there is room for a contrary inference, namely, 
that, where the Court is directed fa Mass a certain order, it has by implication 
power to determine all irecessa tors to enable it to pass that order. And 
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in the present instance the strength of the inference sought to be raised is 
-wholly counter-balanced by the fact that the Court must in any case determine 
at least one question, namely, whether the agreement or compromise is lawful. 

The second reason is no doubt entitled to more consideration. Where an 
agreement or compromise involves many and complicated matters, some 
only of which relate to the suit which is sought to be disposed of in 

accordance with it, and one of the parties does not consent to a 

decree being made upon it, the Court may have to perform a difficult 
and delicate task in passing a decree under section 375. But is the difficulty 

of the task a reason why it should not be performed V And is the difficulty 

removed by requiring the party seeking to enforce the agreement to bring a 
fresh suit? No doubt in such fresh suit the Court may deal with the entire 
agreement, but so may it do in the suit which is sought to be determined in 
accordance witli the agreement; and if it finds that the agreement is such 
that it will he inequitable to deal separately with that part of it which relates 
to the suit, while other parts of it remain to bo performed by the opposite side, 
it may either refuse to make a decree in the suit on the ground that tho suit 
has not been actually adjusted, but there has been only an agreement to adjust 
it, or it may make a conditional decree relating to the subject-matter of the 
suit to be carried into execution only upon the other side performing his part 
of the agreement. The second reason too does not therefore stand in the 
way of our adopting tho view I taJnv. . 

• Nor is the third reason of any greater effect in controlling the scope of 
the section. Finality undur section 375 attaches to [935] the decree as 
pointed out by Telang, J., in the case of Gokuldas Bulabdas Manufacturing 
Co. v. Scott (1. L. R., 16 Bom., 20:2), only so far as it is in accordance with 
tho agreement, compromise or satisfaction, an appeal being allowed so far as 
questions such as whether there has been any agreement, compromise or 
satisfaction, whether the same is lawful or not, and whether tho decree is in 
accordance therewith or not are concerned, upon the same principle as that 
upon which appeals have been allowed in cases in which decrees are made 
under section 522— see J<»j Prokash Lull v. Shco Golam Singh (I.- L. B., 
11 Cal., 37). 

With reference to the fourth and last reason relied upon by Mr. Hill, in 
addition to what has been said by TELANG, J., in Gokuldas Gulabdas Manu¬ 
facturing Co. v. Scott (1. L. R., 16 Born., 202), I may observe that the Legis¬ 
lature might have thought it unnecessary to leave the enforcement of an agree¬ 
ment by which a pending suit is adjusted in the discretion of the Court 
in the same way as tho granting of a decree for specific performance ot an 
ordinary agreement is left, for this simple '-eason that an agreement to adjust 
a pending suit is less likely to be entered into without full realisation of its 
C9nsequence's and without legal advice than any other agreement. 

.While thus the main.reasons urged in favour of the limited construction 
of section 375 are insufficient and inconclusive, the reasons in support of the 
.opposite view appear to me to be far more cogent. I have already observed 
. that the language of the section is entirely in favour of that view. If the 
object of section 375 had'boon simply to authorize the Court to make decrees 
by consent of partios, the Legislature could very easily have said so in a few 
plain words, instead of employing what in that view was mere periphrasis, and 
omitting altogether to use the words “ by consent of parties.” Again, while 
provision is made in the Code for the adjustment or satisfaction of a decree 
made out of Court, being recorded by the Court at the instance of either party, 
notwithstanding that the other party may ■ *■ consent (see section 268), there 
would be no provision for recording tbe a, justment of a suit before decree if 
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section [986] 375 is to receive the limited constiuction put on it by the 
appellant This, 1 think, would be an unreasonable view It is said that there 
un be nothing wiong in this, as the party seeking to enforce the agreement or 
comptomise can always bring i sepai ite suit foi that purpose Bnt what 
is the advantage gained by that ptoeedure ’ The pending suit will have to 
be staved until the suit bt ought lot enforcement of the compromise is disposed 
of and then it the latter suit ib deoi eed the formei will have to be decreed 
separately in teims of the compromise The construction I adopt leads to the 
same result and avoids multiplicity of suits 

That constiuction lias been inv uiabl> adopted by the High Courts of 
Bombay and Madras as tho oases cited in the referring order show, and also 
b\ this Court on the Onginal Side as is shown by the unreported cases cited 
m the argument 

Upon reison md uibhonty, therefore, 1 think tho construction contended 
foi by the respondent is couect and I would respectfully dissent ftom the 
decision in Harasundau v Dukhinessui Vt.ha, (I L R, 11 Cal, 250) so far as 
it takes the conti ai v \ lew 

4ctmnevs for the \ppellant Messis bmd Co 
Utoiney foi the Respondent Bibu N C Rou 
H W 
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followed b\ i lawful award i« < liwful igrceui nt c improtmat ind adjust Boat undersea 
870, md effect ought to be gmn to such m i IjUstmont in the suit so fir is the award relates 
to the suit rhere ire i et t nu run irks inthi niturc tf obitei diets bvBLVMVN J in (1909) 
33 B m 69 10 bom L R 106 tending tc throw doubts on the wliditv of th rationing 
in the above thru, kci ions but wc ncud onlv ruin irk that wc ire umble to tit the view 
that tho easuning if the lcirutd Judge his lispliced thou authority Whether i more 
agreement t > i cfer to arbiu itiou will iu it»i If b an adjustment under Section 875 so that a 
deci te might bo passed under the section refuimg the suit to si nitration as per tho agreement 
(as dt tinguishcd fiomameri trdcr < f reference under section 506 CPC 1882 on application 
of tho partv) i a a doubtful question though th Privy Council has accepted such a decree on 
1 piopii decree and as pultmg an end t j 'he suit qjeo 33 Ml 743 , and ilf -0 the observations 
l Htu J in (iKHt 30 Cal 218) hut it i uuuo essan to g > into that point in this caso 
when an aw ud hi folbwcl thi reference (1913) 38 M L J 390 ] 
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THE INDIAN LAW REPORTS, CALCUTTA SERIES, 
CONTAINING CASES DETERMINED BY THE HIGH 
COURT AT CALCUTTA AND BY THE JUDICIAL 
COMMITTEE OF THE PRIVY COUNCIL, ON APPEAL 
FROM THAT COURT AND FROM ALL OTHER 
COURTS IN BRITISH INDIA NOT SUBJECT TO 
ANY HIGH COURT. 

CALCUTTA, Yol, XXY 1898. 

PRIVY COUNCIL. 

The 10th March and 7th April, 1807. 

Present: 

Lords Watson, Hohhousk and Davey, and Sir R. Cihuti. 


Moclhu Sudan Singh.Plaintiff 

reran* 

Ij. G. Hooke.Defendant, 


TOn appeal from fclm High Court at Fort William in Bongnl.l 

Landlord and Tenant—ReeoynitionoJ an under tenure by the Zemindar —Result 
of his receiving rent, in respect of it-Deposit of rent by tenure-holder undei 
Bengal Tenancy Art (V Ilf of 1885), section 67, and acceptance by Zemindar— 
Hindu widow, Lease granted by, irhile in possession of widow's estate. 

A widow in possession of her widow’s estate in a zemindari nude a grant of a putni 
tenure under it to a lessee at a rent, fn this suit brought by the reversionary heir, on her 
death, with the object of having the grant set aside as invalid as against him, the putni 
lease was not proved to have been made with authority or from necessity justifying the 
alienation by the widow. 

Held, chat the putni was, on (ho death of the widow, only voidable, and not of itself 
void ; so that the plaintiff, the next inheritor of the zimimlari, might thou elect to treat it 
as valid. 

The plaintiff had done so. Ho had accepted rent iu respect of the tenure, as that 
tenure was specified in a petition which accompanied the. putnidnr’s deposit of the rent in a 
Court, under the Bengal Tenancy Act (VIII of 1885), section Gi. This was primd facie an 
admission that the putni was still subsisting. In the absence of ovidenco to put a different 
construction upon the plaintiff’s act, and to negative its effect, there was a sufficient prima 
facie case of an election to affirm the validity of the putni. 

APPEAL from a decree (17th August 1894) of the High Court, reversing a 
decree (25th February 1893) of the Subordinate Judge of Burdwan, 
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f2] Tbe plaintiff, now appellant, was the uemindar of the Pandra raj 
estate in Manhhoom, which he inherited as collateral heir to Baja Sagar Naram 
Singh, who died in 1847, leaving a widow. Ram TCingun Kumau, upon whose 
death in 1881 the pi am tiff in h anted the/emmdau The defendant, Mr Rooke, 
was holder of a putm tenuie in two village- gianted to him by the widow on 
the 26th January 1864, at a rent of Rs 475 a year, and for a premium of 
Rs 2,525 Both the (’mats below had found this giant to have been made by the 
widow without authonty, oi legal necessity Tho fust Court, foi this reason, 
had set abide the giant, and dicieed the claim ioi kha& possession m favour 
of the pi untiff The High Couit, on appeil hid, hovvevei, decided that the 
suit must ho dismissed, is the defendant h id hec omo ten int to the plaintiff from 
>eai to yen to tlio end of each yen iml no notice li id been given teiminatmg 
the relation between the paities 

The question on this ippeal was whethei In leason of the plaintiff’s 
baling taken out of Couit and accepted tent fiom tlie defend int foi the year 
1887 1890 tho pluntitf hul leiogm/ed and admitted the put n lease, ho as to 
disentitle hini-elf to contest its validity 

Tne succession to the l\iodi i ost wis legulattd by fho eustomaiy law, 
aheioby the eldc-t son in tlio eldest hi inch succeeded, excluding otheis 

Thou Loidslups ludgment st ites all the ftets ol this cise 

The widow w is cngiged in htigition fiom 1819 to 18ii igainst hoi late 
husbtnd s hiothois, insulting m liu oht lining i deciee fen ho widow’s estate 
m halt the /ei undui The pioseut appellant on succeeding to the /■ermndari 
defended the -int Pnma Smalt \ Mo/lhmudan Snitfh, decided in 1888 by tho 
High Couit in fuoui cil the piesont appellant, who m.untuned Ins title in 
pioctcchn^s which las od fiom Maich 1882 to kptll 1887 In that ca&o the 
Couit conudeiod whethei Puniha w is by custom m unputihle /emindau, and 
whet' ei it was by custom nihentibh ueoiriing to luieil piimogemtmo, decid¬ 
ing m ihe ifiitmati\i V Roconei hid been ippointed duiing the litigation 

’iho ie-pondeut on the 101 h Siptunhei 1890, undei the [3] Bengal 
Tenuuv Au (\ III of 1SHsection hi, pud Its 1 013 into (Joint as lent foi 
tho Bengali yens 129) and 1296 with ces-ts tioiri 1 191, stiting in his petition 
that the lent li id not been received but acceptance of it bid been lefused by 
the /ennnrlai T1 is si m y\ is taken out of Couit by ho appellmt on the 
24th Seplembei following The petitions in this m.ittu aie set forth in the 
judgment on this ippeal 

On the J It lx Maich 1892 the appellant s plaint w is bled toi possession of 
the two villages held b\ Rooke undei tho giant horn Run Hingjn Kumaii, and 
foi two yeais mesne piobts His plaint lelencd to tho suit biought by 
Being hingh, stating that until tbe bnal decision of the Hig h Court ho was 
not aw aie of the paUitul us connected with the ullages now in dispute, and 
that when he attempted to take possession of them lie was pieveutod by tbe 
defendant who claimed title undei tho putm Tho plaint ilso contained an 
account of the deposit ai d withdinwal above stated, avemngthat the plaintiff 
had not thereby admitted any right of the defendant 

The defendant bled s wntten statement, in winch be denied the plaintiff’s 
title as reveisionaiy hen, asseited that Bam Ilingan Kumau had an absolute 
estate, ind not meiely that of a Hindu widow, and, in the alternative, that 
she had executed the putm under cucumstances of necessity which made it 
binding on the estate He also alleged that he had received no sufficient 
notice to quit, acd relied on the receipt of rent by the Receiver and the plain¬ 
tiff as hailing the suit by estoppel 
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The issues raised all these defences. 

On the 25th February 1893, the Subordinate Judge of Burdwan decreed 
in favour of the plaintiff In his ludgment he found that the plaintiff was the 
ttue heir to the estate, that Bun Hmgan had no gieatei light than that of an 
otdmaiy Hindu widow , that there was no evidtrce of any fact'- which would 
make the putm binding on hei bucrossoi, and tint it was invalid as against 
the plaintiff He also found that the plaintiff h id not recognised or ratified 
the pntm b\ taking out tho deposit \s legaidb the question ol notice he held 
it to be immaterial 

On an appeal by the defendant to the High Cornl a Division Bench 
(Chandra Madihjb Giiosj and Coupon, I,T ) uvoiscd the [4J dtcioo ol the 
Subordinate Judge In giving then icisons they lcluud to the leceipt of tho 
lont deposited by the defend uit as due in lospect A the putm in September 
1889, and telened to tin pievious pi\ ment by the Rncuvr i though icco„mtion 
of tho putm was be\ond his powei Tin y st ited that th< it w is nothing on the 
leooid explaining on tho put oi tho plan tiff tlx cnciunst mu s limit i which lie 
had teceivid the lent deciding tint this utcipt opt i iff d is i it co n uilion 1 1 tho 
defendant b n b ht i« ttnint constituting l linn sou it kn d of tenant v w huh 
would lequuo a notice to quit bcfoic it c ultl he dtlt unim I \s to tht It gil effect 
of the recognition of i tininths l<c« ipt ol u i t tlicv ndmed ti \ /omit 
Shatk [(1875) 21 W 11 271 Luiiu xnL il lu </\ 1/ iltnna (It an ha him all 
[(1870) t 11 Ij It \p Ht> ( halm t Snujh \ Mai und L il |(JShl) I L E,7 
Oal, 710] , hah hn'.ltna 1 up ic \ luhat lit [(lH^b) I L II, 11 ( al 21H] Sonet 
Koo v Ilinimut U iluulo >i (18.0) I I It t <_ vl 191 L R 1 T \ , 92 , Dio 
homniji (rtipta\ Dan s Ulhh7) l L It Ij C il 12 > ( iilunniun liiiv 

Vaikunla llcc/di [ 1S91) 1 L R, 17^1x1 2l‘\| ] h \ s ml tint in ill tlust 

cises it su med to h ix lxon litld tli it t he uct lpt )1 it ittion i pci son, lltoi 
his leiso had expuid upoi del is i itt i^mti m ol his h lit is i hnmt and 
constilultd in hun ‘■onu kind of ten me \ 

lu tht n vuw anl u < onlm ’ to t In pliintili s is* the dt lend mt s pain 
camt to m i ml with tlu lib of Rim Um in kiimm hut tin lit eeivei who 
was m ch ugc oi tin. ost it nil ifttiuuls llu pluntilt h msclf loi svetil 
veais received lord liorn tin defend mt \ It or such receipt of lent the 
defendant could nit he tic itcci is i tiesj issti Hu lotogintion ot the 

delendant’s tenuity was it least i itt 'gnrinn ot i ttiuncy horn von to yr at 
The plaintiff w is bound to show tbit In limn,, gum dut notice lit hid 
determined tli it tenant v Hi h id not dom - > uul his t uist ot action vv ts 
not com | late Rtlei noo w is m idetu 1)> d Lul\ ( m / 1<1S18) 6 0 B.ffUj 
and tho judgment comluded thus 

[S] In the ]nc t nt it th*. pi mitifi his n t pi \ .tht lit in ist uir ts un It ■ which he 
received the rent <1 p s,n 1 bv the dc find, ml md in th its m f nv sn ]i pi T wo liould 
think thd tin pluntiff me mt to Ire it th d ion 1 mt is i ttnint up nth* pi ip rtv No 
doubt, thetenmev wis not m its lnuphni i *■ imcv ftmiviu t v< n Imt w hould 

think thit ifr t lh uq i> f th U ise upm the h ith f th liti in rtRmi Hiugiu 

Kumui, it w i qum toinp lint to th» plimtift tith t t iroit tli t mu v is hump c me 
tj an eua or to treat tht def ud mt is i tt nml )f th pi ip uv m 1 w* i t of t pun >a thit 
tht combined lets of theHtieivcr and tht pi until! ti suth is t t mslitut in llu dotendiut 
some kmdottcnintv it 1 1 st i tommy from s* u tiven whnh u juirttl i lcgil deter 
minition before tho pi untifl t mid be intitl d liojott Vs tli ily in ntion d the defendant 
in the tin unistmees whnh bivitinispiied t mil no 1 rogirhd is i tuspissei and he 
could not text unlv bee died upon forth it is us whithhiv* bccu si fully explnnod; by 
NORMAN, J iu tht else of Bunn an h il Roy v Muhima Cli ouiia Kn tall (4 B Ij R , Ap , 
86), to quit the property in the nuddh of the uat And m this eonncttiou wt might refer 
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, p section 106 of the Transfer of Property Act (IV of 1882), which requires six mouths' notice 
to be given expiring with the ond of the year of the tenancy. 

“ l?or these reasons we are of opinion that the suit must fail upon the ground that, upon 
the date of the suit, the plaintiff had no valid cause of action. 

“ In the view that we have just expressed, it is unnecessary to express any opinion upon 
any other questions that havo been raised in this case ; but if we were called upon to decide 
the question whether the putni granted by Rani Hiugan Kumari is valid and binding upon 
the plaintiff, or whether it has been ratified by him, we should be prepared to say that the 
defendant has not proved, the onus being entirely upon him, that the Rani was justified in 
granting the ptitni in question, that there was no ratification of the putni by the plaintiff, 
and it is not therefore binding upon him. 

“The result is. that the suit must be dismissed and this appeal allowed; but, under the 
circumstances of the case, without any costs.'' 

The plaintiff having appealed, Mr. }/. Crackunthotpc, Q.G., and Mr. J. D. 
Mayne, for the appellant, argued that the decree of the High Court waa not 
sound in law, and that t ho decree of the original Court should be restored. 
Neither of the Courts below had attributed to tho appellant’s act of withdraw¬ 
ing the money deposited under Act VIII of 1885, the effect of having been a 
lecognition of the putni tenure. The High Court had considered that act to 
have been a recognition of a tenancy from year to year. The deposits, how¬ 
ever, had been made expressly in [ 6 ] reference to the putni lease, and because, 
as stated in the petition, the respondent had refused to accept rent from the 
appellant, or to give him dakhilaa. The appellant had taken the money out 
of Court without doing any act that would prevent his afterwards claiming his 
right to have the putni lease set aside, for the reason that he was entitled to 
take that money out of Court as payment due to him for the use and occupa¬ 
tion of his land by the respondent. The drawing the money by the appellant 
should he consideied as having taken place in pursuance of the latter right. 
There were no facts before the High Court which would have justified it in 
finding that the appellant had recognized the putni lease. Nor was there any 
ground foi finding that the respondent was in possession as tenant from year 
to year. There had been a demand of immediate possession, the appellant's 
right having accrued on the death of the widow, and his cause of action was 
complete. Reference was made to the Tiansfer of Properly Act (IV of 1882), 
section 106 ; Docd. Laid v. Cnuju [(1848) 6 C. B., 90 J ; Day aid v. McCarthy 
1(1893) L. R., 1 Q. B., 736]. 

Mr. C. IT. Arathovn , for the respondent, argued that the High Court was 
right in dismissing the suit-, hut submitted that there was evidence of ratifica¬ 
tion by the appellant of the putni in his act on the 24th September 1890 in 
accepting tho rent. Upon this giound the suit might have been dismissed. 
The cause of action was, however, not complete when this suit was com¬ 
menced, no legal no! ice to quit having been given, whether the putni was to 
be supported or not: and either according to the view that the putni subsisted 
or that the defendant was tenant on the terms found by the High Court, the 
suit could not succeed. The petition filed by the defendant on the 11th 
September 1890 showed that the rent was paid into Court from a tenant 
claiming to hold a putni right. This rent having been accepted, ratification 
should havo been held to have taken place. 

Mr. M. Crackanthorpc, Q.C., replied. 

Afterwards, on the 7th April, their Lordships’ judgment was delivered by 

Sip R. Couch.-— The suit in this case was instituted to recover possession 
of two villages part of the zemindari of the [7] Pandra Raj in the district of 
Manbhoom. The appellant is the heir of Raja Sagur Narain Singh, the 
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former owner of it, who died in May 1847, leaving his widow Rani Hingan 
Kumari and two brothers. The right of the widow to succeed him was 
disputed by the brothers, and she had to bring a suit to recover possession of 
an 8 annas share of the zemindari. In this she was successful, and, having 
obtained possession of the estate, she remitined in possession of it till her 
death in December 1881. The appellant then took possession, and in March 
1882 a suit was instituted against him by the younger of the brothers claiming 
as the heir of Raja Sagur Narain Singh. It was dismissed by the District 
Court in April 1887, and this decree was continued by the High Court on the 
25th Juue 1889. In July 1882 a Receiver was appointed to take charge of 
the estate, and he continued to be in charge of it until the 3rd of May 1887, 
when he was discharged. 

On the 26th January 1864, the widow granted a putni lease or settlement 
of the two villages to the respondent at an annual rent of Rs. 475, and upon 
receipt of a bonus of Rs. 2,525. The appellant in his suit asked to have this putni 
set aside on the ground that the widow had no legal reason or necessity for 
making it. This was the subject of one of the issues which has been found in 
the appellant's favour by the District Court and the High Court. The question 
upon which the Courts have differed arises from the receipt of rent by the 
appellant after the widow's death. For three years the rent was paid to the 
Receiver. The important payment is of the rent due for the native years 1295 
and 1296 (1887-1890) after he was discharged. 

On the 10th of Sop tom her 1890 the respondent presented a petition in the 
Court of the Murisif of Ranigungo under Act VIII of 1885 in a rent suit in 
which the respondent is called “ First Party " and the appellant “Second 
Party. ” It is as follows : “ The representation of Mr. E. G. Rooko of Jore 
Jan ok i " * is this: That 1 am in possession on pvlni right of mouzah 

Naharjore and vuAizah Ainkurn in thonn Assensole, p lira unit ah Pandra, 
under tlio said second party at an annual rent of Rs. 475. My officer 
repeatedly went to pav the aforesaid rent for the years 1295 and 1296, 
amounting to Rs. 950 [ 8 ] and Rs. 93 cesses from the year 1294 to the year 
1296, in all Rs. 1,013, into the mal .ratchcri of the said second party at 
Poddardihi in due time, but the rent was not received and dakhilas were 
refused. Therefore 1 deposit the said rent in Court, praying that it maybe 
credited in the name of the second party, and that orders may be passed 
to serve a notice on him." On the 21st of September the Raja executed a 
vakaluluamn by which ho appointed four pleaders by name in order to file 
a petition and other papers and argue the case on his behalf in the rent 
suit and authorised them to sign his name and file petitions, ere., and take 
vouchers for monies in deposit. And on the 24th tho following petition was 
filod in the rent suit--“ Tho representation of the second party in then hove case 
is this : My tenant, the said first party, lias deposited Rs. 1,043 rent due to me. 
The said first party has not deposited interest, etc., and I shall take steps for 
the same hereafter. A voucher for Rs. 1,043 in deposit maybe given for the 
present." None of the pleaders was called to explain how the money came to be 
drawn out, or to prove that there had been a mistake in doing it. There 
is no evidence in the case upon this matter hut these documents. 

In considering their effect it must- be observod that the putni was not void ; 
it was only voidable ; the Raja might elect to assent to it and treat it as valid. 
Its validity depended upon the circumstances in which it was made. The 
learned Judges of the High Court appear to have fallen into the error of 
treating the putni as if it absolutely came to an end at the death of the widow. 
After referring to six or seven case$i in the Indian Courts they say: “ In all 
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a these eases it seems to have been held that the receipt of lout frotti a person 
after his lease has emptied operates as a recognition of his tight as a tenant 
and constitutes in him some kind of tenancy'which would require a notice 
to deteumne ’’ \lso they speak of the oxpny of tho lease upon the death of 
the life tenant 4ud thev hold that a receipt of lent was at least a leeogm- 
tion of a tenancy fiom yen to yeu wluJi lequued a notice to quit The real 
question does not appoai to ha\o been cousidcied by them ov piopetly by the 
Suboidinito fudge, who bias tint m the pititiou foi the withdiawal of the 
rent doposit the stitus ol tlio plnntitl us putnidai w us not leoogni/ed, but 
C9] fc ikes no notice of the petition dtp siting the money The taking lent 
which was m tint petition sta f ed to bo due uinlu the putm was puma facie 
an admission tint the palm w is still subsist m n m diet ion by the Raja to 
fcteat it as a ilid It ifc could h i\e been shown th it the ucupt e1 the lent ought 
no*" t > li ivl th it tile ct cmiIcihc be aim., up >n th it pnnb ought to havo been 
adduced b\ tin Itiji In the ibsonco ot such L\uhmt then Loidships think 
there is i sufhc lent pi nit i tarn case ct m election b tlu Rip to afiiim tho 
vahdita of tlu putm mlthcv will humid a idvist IIci Maitsly to dismiss the 
ipp^il uul to ifluin the deni* of the iJigls touit winch m then opmiou is 
light iltmu^h n i toi the u iiiiiSfiuu by the fouit iho ippellint will pay 
the costs of this ippe il 

SolicitJistn I lie VppehuU Mi isis a u/ht n 
Soluitoisfoi th Rcsp uicluit Missis / / It c/s a I Lo 

C Li - 

NOTES 

1 1 EXPLANATION B¥ THE PR1YY COUNCIL 

In di uis tug ill jiu, C n f lim 1 iti i th I’i > ( un il gu this i xpUnitiou of 

then d cisi n in 1 i i < 

\s u»,uds In lit 1 t I in m n 1 1 i] pi 1 th 

mciila iMn b lliiltlic ; u 1 »i s milU nl u i t \ 1 

cited l v th l it il}ulb<(2i< 1 I) th ji t u vs is «li th i th k ijt mu of uutpiya 

bit mid r the / i in u l th i n mu tunc ifferl d ml i of uichctim t\ tho R ij i to 
coufuin the / fin ml icUili \ tli i It it w is ti ful l t c mil n t c f i uise be coil 
honed i 1 Lh< i pt i i 1 i nl w ul l l i 1 l nH t tli mii u < l i nr w toiai ey \ 
HmIn w 1 vi s u t i i 1 I r lit 1 i is i I I i tiu I ml s pr perty subjut t> 

(fill ill In ns i iJ ti it i n in 1 i ) t l t t c Iv i i[mi b i b i b toil s he m, upon 

held ith I> il li mn it ul i t l t llin nliii is i e n„ e mpluel with Her 

alien ill u sn t lli t 1 i il lutcls s id I i it i /mi i jiti s ihile it the clcctimof 
the nut i mil h 11c in is th nl fit t ifh m it i ht any it hi pi isur ireibita a 
liullits ssithi il tl i iltm i 1 s ( urt md I li v\sh hell n t do the littei bv 

commuii ni n ' in i l n ti e s i j s ami f th it j its This is m fi t noth ug lot 

the C suit nth l b i i h me Is t c m In i j it lilt the light of action of thp 
uvcrsi n uv lxir Ji isti i the th ijp li int* pt n 1 I x tli 11 h ut i dee 1 nation that the 

t/am vs is in pi i itn is i n i j them i Ieidin 0 up t ih u pi i ei hi delivery ti them of 

khu& p issi si in is t 1 w ul nc (ssus f >i in nit d m l l!n s might hive me inly 
finned p ss -.1 n i in„ it lo the d i tdi Is t jh td mel pt thev could) piove the 
cmumstiuc s which th s nlitl n t i sin svi f thit tli i|iiui r ms de uv itne deahngb 
with tho propeits w l n t m fiet v id ible lut sstu tniding ni ttie itveiHouaia hoirs 
Ihoir Loidship m of jinou thit the utul in th ts h lute to the Limit mon Acl 
applicit le 1 1 this ( is is 4rtn 1c 1 il —pi L id I>i\i a in Btj / Ixtpal v hnsltna Mahtsht, 
(1907) 8* Cal 829 PC i vusn g (lyOJ/ 10 t ,1 ) Kj ic Uv (m r >) J3 Ul 257 

Sit ilsi (190i) H t \\ N 02 (1)05) >1 tl 2>? sslnit tho decibi m si is biniil ir 

For the imligius use is lift si ( n guntoi and gi nite in respect of i gunt for life, 

seh (1890) 27 Cil i5b 

II VOIDABILITY— 

1 This wis ippli d in (1901) 28 ( il oi2 5 C VV Is 279 

2 ts * ,nds i hsti ii s t f Us > (1908) Hi WN 201 HOLT 158 27 Cal 156, 34 

Cal V2J 

i It \s i inftmd from 2 j C U 1 md SI CU 329 tint the lcicifuoner’s right of flection 
is not per on il l him ind that i ti mstf ue fiom him r vu eaori me the right —(1919) 16 I 
C Ui(tU) 


quest n 
In tJn 


l net in We red b> 
e e bcfoic this B^ird 
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'.iSeatu *’■ *tr*a|e*iwroj^ftfc being-inquired to prove legal necessity, until the reversioner decides 
- to ; see also (1914) 26 M.L.J., 600. 

In (1910) 36,. Mad., 177; 20 M.L.J., 371 it was held that the alienation by the 
m&n&ger of a joint Hindu family, when inoxocss of powers, is void and not merely voidable 
as is the ease when the alienation is by the widow ; and so, it could not be ratified, as in the 
latter case: (1904) 31 Cal., 696.3 
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PRIVY COUNCIL. 


The 7th and 16th May, and 7th Apnl, IS!)?. 

PBKSKNT: 

Lord Watson, Loud Davev and Sir R. Couch. 


Aga Mahomed Jaffer Bindanim.Defendant 

and 

Koolsorn Beehee and others.Plaintiffs 


and Koolsorn Beebee and others.Plaintiffs 

verms 

Aga Mahomed Jaffer Bindanim.Defendant. 


[On appeal from the Court of the Recorder of Rangoon.I 

Mahomedan law — Will—High l of childless widow—Administration 
of the. estate of a Slnah Mahomedan under his irill —Alleged 
gift - Claims as between his childless widow and the 
estate —Rights of the widow—Legacies chargeable 
on one-third only of the estate. 

A Mahomedan of the Shiah sect, dying without issue, left a widow. Sheas liis childless 
widow was entitled to one-fourth of his estate other than land. 

In the administration of his estate the following matters arose, and wore deeided :— 

The handing over, with feitn.il words of gift by the testator to the widow, of deposit 
receipts, with intent afterwards t<> transfer the money into her name at the Hank, whieh 
transfer was not effected, would not constitute a gilt 

Cioj A commission of three per emit, on the proceeds ot the sale of the testator’s property, 
dirocted by his will, was bequeathed to the executor. Tins was by way of remuneration, but 
was in no sense a debtr As a legacy it was payable only out of one-third of the estate whieh 
passed by the will. 

A Mahomedan widow is not entitled to maintenance out of the estate other late husband, 
in addition to what she is entitled to by inheritance, or under his win—Ifedaya, Hook IV, 
chap. 16, section 3 ; Haillie’s Mahomedan Law, Iminnia, p. 170, referred to. 

No contract could he implied that this widow should pay an occupation rent on account 
of her having continued to occupy a house belonging to the testator’s estate, for eleven 
months after his death. Her occupation was referable to her position, and no notice was 
given to her that rent would be charged. 

A Mahomedan childless widow is not by Shiah law entitled to share in the value of land 
forming the site of buildings that belonged to her husbaud’s estate. Her one-fourth includes, 
as was admitted, a share in the proceeds of sale of tho buildings. The text quoted in Book 
VII, chap. IV., p. 293 of Baillie’s Mahomedan Law, Imamia, is not to be construed as 
referring only to agricultural land. 

APPEAL and cross-appeal from a decree (14th September 1893) of the 
Recorder of Rangoon. 

The suit, commenced on the 30th March 1891, was for the construction 
of the will, and for the distribution of the estate, of Hadji Hoosain Bindanim, 
who, at his death, on the 20th February 1890, owned land, with buildings on 
some of his land, and other property, in Rangoon. He had no issue but left a 
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■lyriAovf, Kootsom Bcjebee (the plaintiff-respondent in the principal appeal 
■and cross-appellant in the other), and some collateral relations, children of a 
deceased half-brother, among whom was the defendant-appellant, Aga Mahomed 
Jaffer Bindanim, whom the deceased by his will appointed his sole executor. 
Probate to this executor was delivered on the 21st March 1890 

The principal dispositions made by the will appear in their Lordships' 
judgment. 

The suit was originally brought by one Abdul Kazak against the executor, 
with whom the widow was made a co-defendant. The widow filed in her 
defence a written statement of her claims against the estate. The suit of the 
then plaintiff was dismissed on tliooth February 1892, and this was affirmed on 
appeal on the 10th March 1894 in Abdul liazak v. Aga Mahomed Jaffer 
[11] Bindanim [(1893) 1. L. R.,21 Cal., 666: L. It., 21 I. A., 56], Before 
that final order she was, on her own petition, made a plaintiff instead of 
a defendant. 

On the 14th September 1892 the executor filed his accounts. To these 
the widow' objected, and on the 5th December following she filed a petition 
stating, as plaintiff, all her claims and contentions, which were to the same 
effect as in her former written statement. She stated that the hequests in the 
will of her husband, as a Shiah Mahomedan, could only be valid so far as they 
could be payable out of one-third of his estate; that she was entitled to sums 
amounting to Its. 30,000 held in fixed deposit by a Bank on her late husband's 
account, they having been assigned by him to her as a gift; that she was 
entitled to have her one-fourth share, as widow, assessed upon the value of 
land on which houses lielonging to the estate were built, as well as on the 
houses, which latter had been admitted to be subject to her shave ; that she 
was entitled ts maintenance for one year from her husband’s death ; that she 
had been wrongly.debited with rent as due from her to her husband’s estate on 
account of her having occupied a house of his till it had been sold—a period of 
eleven months. 

On the 21st November 1892, the Recorder gave judgment on the widow’s 
claim relating to her right to share in the proceeds of the sale of the land as 
follows — 

rhe plaintiff in this case is the childless widow of a Mahomedan belonging to the 
Shiah sect, end I have to decide now whether she is entitled to a share in the land on which 
certain houses belonging to her husband's estate are built. It is admitted that she is entitled 
to one-fourth of the pure personalty and to one-fourth of the value of the houses apart front 
the land. The authorities seem to me to make it perfectly dear that she is not entitled to 
share in the land. The law is thus dated by Baillie, Iinamia, p. aOS ; ‘ Where the wife 

has had a child by the deceased she inherits out <>f all that he has left; and if there was no 
child she takes nothing .-sit of the deceased’s land, but her share of the value of the house¬ 
hold effects and buildings is to be given to her. It has been said, however, that she is 
to be excluded from nothing except the mansions and dwellings ; while Moortnza (may Rod 
be pleased with him) has expressed a third opinion to the effect that the land should 
be valued and her share of tbe value assigned to her. But the first opinion is that which 
appears to be best founded on traditional authorityThe correctness of this translation 
was impeached in Aston v. Umdutunnism ((1873)‘20 W. R.. 297 ), and another translation 
£18J was made by the Court interpreter, tbe material portion of which is this ; ‘ If there be 
no child she inherits nothing of the laud, but her share of the value of goods and buildings 
will be given to her. ' AMEER A LI, .1., in “ The Personal Law of the Mahomedans, " says : 

‘ But whon aho has no child, or when a child was born to her. but died before the <*»™» n°- e of her 
husband, then she is entitled to a fourth share in the personal estate only including household 
cfleets, trees, buildings, etc.’ She takes no interest in the real estate. And in the Tagore 
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lectures, 1874, the rule is thus stated : 1 If there is no such child she takes nothing out of 
the deceased’s laud {are), but her share of the household effects (dial) and buildings is to be 
given to her.’ I think, therefore, that the widow is not entitled to share in the land.” 

On the 24th January 1893 the Recorder gave judgment restricting the 
source of the three per cent, commission bequeathed to the executor (on the 
ground that it was no debt, but a legacy) to a one-third part of the testator’s 
estate. He added :— 

“The law is perfectly clear that a Mahomedan cannot by a testamentary disposition 
deprive his lawful heirs of their share in the inheritai co, nor dispose of more than onc-third 
of his estate. It was argued that the khaom is a debt, and that an executor is entitled to 
sell as much of the estate as is necessary in order to defray debts. But the answer to this 
argument appears to mo to be this that if a Shiah died intestate or leaving a will without 
a provision as to hhnomx there would he no one who could legally enforce the payment, of 
money on this account, and l find in Mr. Justice AMKI,K At.1 s iceciit work on Mahomedan 
Law the statement that a bequest is lawful for, among other objects, 1 so that ho does 

not treat it. as a debt.' * 

Upon the question whether this widow was entitled to ono year’s 
maintenance, in addition to .her share by law, the Recorder on the same date 
adjudged her to he so entitled on the authority of llm passage in the Koran 
translated by Mr. Justice A MKKli Aid in his work on the " Personal Law of the 
Mahotnedans,’’ Yol. II, 1894, containing the law i elating to "Succession and 
Status," where it is said that several jurists have, inconsequence of that 
passage, held that a widow has a right to maintenance, independently of any 
share that she may obtain in the property left by her husband. 

As to whether this widow had been properly charged by the executor for 
the use and occupation by her of her late husband’s house aftei his death till 
the sale of it under his will, the Recorder [13] found no authority for holding 
that an heir was so chargeable; and lie therefore answered the question in the 

negative. 

On the -2nd March 1893, after taking evidence as to the alleged gift of the 
motiey deposited in the M ink, the Recorder found against the gift having been 
made, both because he disbelieved the evidence and because lie held that the 
mere possession of the receipts was not enough to emtble the plaintiff to exercise 
the right of property over the money in the Hank." He was of opinion that, 
even assuming the plaintiff’* statement to ho true, she could not succeed : and 
upon the facts, also, bo could not find that the gilt was made. 

On the same date tlv Recorder made a decree for an account to he taken 
on the basis of the previous decisions. The executor filed his account on the 
10th July following according to the above principles. On the 24th July, 
then next the widow bled further objections, upon which the Recorder, deliver¬ 
ing another judgment, gave his opinion that the “ only way of ascertaining 
the share of the rents is by ascertaining the value of the land, and ol the 
houses, separately, and apportioning the amount received as rent; and this 
has been done." He added : 

“ Ah regards the moneys invested it i- admitted that the widow would not have boon 
entitled to share in the immoveable properties if they had remained unsold, and I do not 
think that she can be allowed to share in the proceeds.” 

“ The final decree, dated the 14th September 1893, so far as it related to 
the points disputed in this appeal, was as follows 

“ It is ordered and declared that ; 1 . The plaintiff is not entitled to snare in the land on 
which the testator’s houses stood, hut her share in sueh house propert y is a one-fourth s hare 

*'Sr ^dTlmm7r is _ givem i i. Wilson’s Glossary of Indian Terms as vernacular for 
hhawn, meaning people, tribe, Ac. , 
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the executor, shall* be allowed to charge throe per cerit. commission, and that be shall 
deduo! one-fifth for khoomi, sue only valid as bequests out of one-third of the testator’s 
estate. 3. Tbe plaintiff is not entitled to the amounts of the fixed deposits. 4. The plaintiff 
is entitled to share in the income arising from the rent3 of houses until her share has been 
fully paid to her. 5. The plaintiff is entitled to be paid maintenance out of the estato of 
the testator, at the rate of Rs. 150 a month for twelve months, fi. The executor is not 
entitled to charge the plaintiff for the use and occupation of one of the testator’s houses 
after his death.” 


From this decree both parties appealed. 

[ 14 ] Mr. J. D. May no for the executor, appellant.-—In reference to the 
commission of three per cent, payable under the will to the executor, the 
decision of the Recorder should have been that the whole estate was chargeable 
with this money. It was a remuneration directed to be paid by the will on 
account of the duties to bo discharged by the executor, and it should not have 
been doalt with as a legacy of which payment was to be made out of one-third 
only of the testator’s estate. The one-fifth share allotted for khooms by the 
will should also he taken as payable out of the whole estate. This might be 
regarded as a direction for the management of (lie estate, and the commission 
also. Next to be disputed was the allotment to the widow of Rs. 1,800, as 
money for a year's maintenance, over and above her share as ouo of the heirs. 
It was a rule founded on principle that a widow should have no maintenance 
after her husband's death. The main authority was to be found in the Hedaya 
(as translated by Hamilton), Book IV, chapter 15, section 3, where it was 
plainly declared that maintenance is not due to a woman after her husband’s 
decease according to law, forasmuch as the husband’s right in his property 
ceases on his decease. Reference was also made to Baillie’s Mahomedan Law, 
Imamia (1869), at pp. 170, 171. The contention was that the widow took only 
her share by inheritance, or under the will, by Mahomedan Law. 

The Court below had also erred in its judgment that the widow was not 
to be charged rent for the months during which she had remained in occupa¬ 
tion of the promises of which a sale had been directed by the will. At the 
death of the testator the property pa-iaod to his heirs, and if the widow remain¬ 
ed in possession of what had become their house, the executor was right in 
charging her with an occupation rent. There wero no grounds for the widow’s 
cross appoal. Tho Court below had boen right in rejecting the claim to a gift 
effected by the handing over of the deposit receipts. 

That Court had also been right in deciding that the childless widow of a 
Shiah Mahomedan could take no interest by inheritance in any land that had 
been her husband’s. 

Mr. J.H.A. Bronson, for the widow, respondent and cross-appel* 
lant. -The widow’s right, according to Mahomedan Law, flS] was to 
inherit a one-fourth share of the estate of her husband, as a share fixed 
under all circumstances ; and this could not he reduced by any directions in 
the will of her husband. Her right to that share arose immediately on the 
death of her husband, and she was entitled to all profits to the amount of her 
share. Her right to a proper maintenance for twelve months after her hus¬ 
band’s death was supported by the text quoted in the “Personal Law of the 
Mahornedans,” 1894, by Mr. Justice Ameer Ah, which text was the highest 
authority. He referred to chapter X relating to the “ rights and duties of the 
married parties,” section 1, p. 369. The passage from the Koran was: “ Such 
of you as shall die and leave your wives ought to bequeath to them a year’s 
maintenance.” This was understood by .several jurists, as stated by 
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Mr. Justice AMBER AM, to be a maintenance independent of any shaie she 
might obtain. 

Nest, the widow was not chargeable with the occupation tent, and tiic 
Beooide>*b judgment on both this and the above points should bo maintained 
In her oioss-appea), howevei, she contended that the Recoidei’s decision 
was wrong in declaring her disentitled to the fixed deposits, and to a 
(share m the land on which the houses belonging to the estate had been built 
As to tho tatter claim, the authonty cited by the Jiecoidei horn Haillie’s 
Imamia might retei to land not built ujioii The opinions which negatived the 
widow’s right to a shaie in the land ot het hushind might iefoi, on a piopei 
consli uction of them, to land oilier than the sites of houses, and not icfei to 
land which wont with a building, ispaitof tho w hole tr m ment It wa, difh 
cult to see how the value oi tho house sepal itely homth.it ot the gunmd 
could be c-tunited unless a giound lent hid been h\td He lotened to the 
passage quoted in BuJlie’s Tin inna Law Hook \ 11, cli ip I\ , fiom the Shuia 
yul Iblaio, discusbed and le tianslited in l&hnt v l mdutnnnr* s«r 1«1S7i) 20 
W R , 207] 

Mi J D Mai/ne lepued, contending i Int m tin c ilcul it ion ot tlu widows 
shaie, it was nece-> in to deduct I otli the pioccr ts ot the liml sold and tiio 
lental vilueof the sites of ill lent paving houses bel >n*,in h t > the cst ite 

Aflmwaicls on the 7th \pnl then Loidslnps judgment w is ilclivcied b\ 
[16] Lord Davey. Tli s ippe il and nos, ippt il horn the ( unit ot tho 
Recoidei of R ing< on tie il with questions wl 1 J 1 hue uison m the idmmis 
ti ition ot thoestiteot llit]i IJoosmi Hindanim i Mihomedm ol the Shull 
sect The testitoi died in J\lnuuv 1 S‘)0 U ivmgom widow Knoisom H< Jieo 
(lespondent in the piiiicijnl appe il and ippi 11 mt in tin ciuss ippeal) md no 
childtcn 

Th j conti uts of tho sill so In ismileuil ni iv he shoillv stilt 1 The 
testatoi appomtid Ins nephew \gi \1 tliomed T ittei Hind mini 'the ippellint 
in the pimcipal ippeil) his solotxecutx ami tiu^ce, md duelled him to sell 
hib piopeitv and dtduct li m the piococds of site ill eost m 1 cl ugis md a 
commission of fch to pei ui* lio devoted uno hftti put oi tin itmamdei 
(called Ichooms) and i sum ol Us o 000 to uli^iotis pm posts ind dn etid his 
exeoutoi and tiustte to divide the lomaimiei itti • ut luetic n ot tlit s ud sum 
of Rs 3 000 md Ks 2 ’>00 duo to Ins wilo Kooisom Hctheo h i dowti into 
threecqual shaics md to utam i one thud smu md divide tlio ion lining 
shales between Ins lions \\ ho wcio his s ud wilt uidhiothu \bdul H idee 
Bindamm in the shues and piopoitions m vhieli thov would lu entitled to tho 
same accenting to Miliomedan law, and undo a pu tic il u piovision oi the 
leseived one thud sliuo Tho tustatoi deed m 1 tint his cxcxutni ind tiustco 
should have powc i to clnuge a commission oftlneepci cent on l lit pioceeds 
ot sale ot his piopeity leil and peisonal and cash 

Pait of the tostitoi s piopeity consisted ol 1 ind with huildin ;s on il 
Sevei il questions won* laisod on tiking the ici nuuts ot the oxctufoi lour 
of which aie submitted foi decision in these appeib 

Is/—VVhothoi tho commission ot tluee pei cent 1 1 » the exoeutoi and 
trustee is payable out of theontne estate oi onh out ot the one thud which 
alone the testatoi i ould bequeath by his will * 

2 nd —Whethei the widow was entitled to mimteuance lot any amt whafc 
period aftei the testatoi’b death * 

3rd.—Whethei she ought to 1 o ch.ugod with an oecupition lent for tho 
time during which she continued Jo leside ni ttio testitoi s house aftei his death'* 
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' till ■ifJ* Whethei the widow can b> Shiah law take an> ahare bv 
inheritance m the land on which the buildings stand is well as m the vtluo of 
the buildings, 

The widow also claimed adveiselv to the estate to be entitled to a sum ol 
Bs 30,000 owing to tho testatoi on deposit notes of the Bank of Bengal which 
she alleged the testatm hid giieu to hoi on the Uondav pieoedmg the Fnday 
on which he died 

To deil with the last mentioned question hist The deposit notes signed 
h\ the agent of the Bank aie in tho lorm of ltceipls tiom the testatoi of the 
sum mentioned iu them is i deposit hoauiij, mttitst it tho late mentioned to 
lemaui till notice of twelve mi nth*, oneulnt suit txpius Fluv eontnn in the 
maigm tho woids not ti msti tilde inn no not in t1 mi u h would t ntitie 

the Wenei of the n >Us to tin dt bts n< ited tin uhv is ti i 1 ct tlieuof The 
lespondent K joIs an Itrihet in lui ivid net stitid (hit on tin. d iv in question 
the test itoi him., then ndisposul hut nit lppumt \ m cintimplitiou of Ins 
e.ulv iK ith) Inndtil hi i tli notes wiLhcntun ^umililus iml iiltlid iftci 
tikin^ i hi h I will r > t ) the Bmk in I finish i tin pipiis to voui nunc 
Hoi stu\ to tins i \tont is i ( nhi me 1 l>\ tw > witnc is \1 o slid ttuv win 
piescnt I In f(st itoi m w t did ti u sh i tl i ii ti s in the 1> ml oidoinviutfn 
complttc hoilsom Ucflu s tilu 

L’hi It until lhioidci his t\jn s i i loulils u I > thi liuth of Hn stoiy 
told h\ h ol mi In elm mu In witms., s oul iu I is iLo hold tint tun ii 
hei i v l It in t ot ictt ptctl tin rt ifl h is mi i ipl< ti md th shi n not flirieloic 
intitled to tlu in nt \ tn dt posit 

Vs tlun I ndslnps tnliuK i^i i \ ith tlu Jitt idt 1 on thcJittei point 
it is ur nit s in i i tht m to t \iit ss an\ o| imon on tlic v ilut of tin evidf nee 
It is quite t h u tl it t ii (tint f h md n*, tie nofts w s not to ti inslu the 

debts oi 'o „i\ tin wido \ fht tl minion >vti tlu m i tnihlt lin o lecovu 

the nit lit \ sot mill In tin n tt s Vt most the tiv t'tnii shows in intuition to 

ni ikt si cb i ti uislti hut tit *,dt is iniomphtt nl nole^il ottut tin ho 

given to it lhtic is no q ustion nti >1 i / n m intihs itns< m the 

Bullish st nst tun u su h i mode < f pis u t, pi gtitv wtu known to tlu 

Mihomclu ltw 

[18] Fluii Lad 111] ilso I„1H with lilt !e until lift rnlei that the txe 
eutoi s ct nimissi n t nit pud tmlv oul of tin one thud put of tlu ttstitoi s 
t si lit* which l is i d h\ It s will ft s f,iven no loubt b\ \\ i\ ot it munei ition 
but it is i gid m oils I tque t mil nnllnm mot tlun i levies ft) the t \oi utoi 
md mtamlv not in ui\ suist id lit 

Tlu It mod lit i min Im 1 fitleil th it tin widow is entitled to unin 
ten met at the l ite f P*> 1 ill pei it tns< m loi oneu u iftti tht ttst itoi s dt vth 
mu in bis flout soon tli iufhont\ ol i pisstgo of the hoi in quoted b> 

Mt Ji-tu< Vmi 1 I’ Vu in his woi k tin tho I’yisoml l iw of M ihomedans on 

whuli the text wntci m ikes tiieobseiv ition tl it stui il junsts b vve held that a 
wife bits i> light to be in untamed out of litl husband & cstite foi a \e<u inde 
tiendentlv of am share she m iv obtun m the piopeitv left bv him ( nfoitu 
nateh I ho \vu u dot r ot give m\ itfeiti e» s in suppnit of his stvtemcnt, and 
Oounsi 1 litvi not been able to fmnish tht n Lomslups with an\ On the othei 
lund t lie Hi dav i (Book I \ Oh W sec III)sa\x oxpiessh “Maintenance 
is not dm lo a wo nan altci hn liusbind s doteist and gives reasons ioi so 
bolding Tin Imamis. (Badhe, p 170) aftei sa^ ing that it would seem that aftei 
tlu doith it liti nusbuid the widow Ins no right to i lesidence except m the 
single t vs (I hu I cm * pio„mnt savs ‘ A widow has no light to maintenance 
even tlioi h n she be picv,nant ’ , 
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. Their Lordships on these authorities must bold that a Hahomedan widow 
is not entitled to maintenance out of her husband’s estate in addition to what 
she is entitled to by inheritance or under his will. They do not care to specu¬ 
late on the mode in which the text quoted from the Koran, which is to be found, 
Sara II. vv. 241-2, is to be reconciled with the law as laid down in the Hedaya 
and by the author of the passage quoted from Baillie’s Imamia. But it would 
be wrong for the Court on a point of this kind to attempt to put their own 
construction on the Koran iu opposition to the express ruling of commentators 
of such great antiquity and high authority. 

The executor in his accounts charged the widow with an occupation rent 
for the period of eleven months during which she continued to occupy 
the testator’s house after his death. She 08] objected to the charge on 
the ground that she had never contracted to pay a rent, and the learned Recorder 
has decided in her favour. Their Lordships do not disagree with the Recorder, 
it is quite true that when one occupies the house of another with his permis¬ 
sion there is pnnia facie an implied contract to pay an occupation lent. But 
this implication may he rebutted by showing the circumstances under which 
possession was taken, e. t/., that the house was lent to the occupier, or that he 
was a caretaker. In this case the widow’s occupation is referable to the 
previous occupation by her husband and herself, and as one of the heirs and 
one of the residuary logatees she lm<l an interest in the house fa part from the 
land). No notice, appears to have been given her that she would be charged a 
rent, and their Lordships think that, in the ciicumstanees of the. case they 
cannot imply a contract on her part to pay a rent, hut, they must treat her as 
having occupied the house until sale on behalf of herself and the other parties 
interested as caretakers. 

There only remains the question raised on the widow's behalf that she is 
entitled to share in the land on which the buildings stand as well as in the 
value of the buildings themselves. The argument urged by Mr. Uranson was 
that the text from Baillic's 1 manna, p. 295, quoted by the learned Recorder 
refers only to agricultural land, and that a childless widow is, according to the 
proper construction of that text entitled by Shiah Law to share in laud form¬ 
ing the site of buildings. The argument is clnuacterized by novelty and 
boldness. It is unsupported by any authority, and is contrary to the accepted 
doctrine on the subject,. Their Lordships have no hesitation in agreeing with 
the learned Recoider in rejecting it. 

Their Lordship*, therefore, will humbly advise Her Majesty that the final 
decree of the learned Recorder dated the 1 Ith September 1893 he reversed 
so far as it decrees “7. That the plum tiff Koolsom Beebee is entitled to 
be paid maintenance out of the ostate at the rate of Rs. 150 per month for 
twelve months,’’ and instead thereof it ho declared 1 that the plaintiff Koolsom 
Beebee is not entitled to maintenance out of the estate after the date of the 
testator’s death,” and in other respects that the decree he affirmed. As the 
appeal of the appel-[20]lant Aga Mahomed ,Taller Bindanim has partly failed 
and partly succeeded there will he no order as to the costs of that appeal. The 
appellant Koolsom Beebee must pay to Aga Mahomed J after Bindanim the 
costs of her appoal. The other respondents in each appeal have not appeared 
and there are no costs. 

Decree a (finned with a variation. 

Solicitors for the Appellant, Aga Mahomed Jailer Bindanim : Messrs. 
Brarna.il , While d' Sanders. 

Solicitors for Koolsom Beebee : Messrs. Hojjgnods <{ Dorrson. 

C. B. 
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NOTfeS 

Cl IHTERPRETATION OF MAHQMEDAN LAW TEXTB 

The expomtion of jurists who ttro regarded as authoritative, should bo ioHowed — (1905) 
10 0 WN 449 

In Mahomcdan jurisprudence, I Edn (1911) p 15 Mr Vbdur Rahim makes these 
remaikb on the pass tge — But it would be wrong for the Oouit on a pmnl of thii htnd to put 
then own c onstruction on tin Qui ui m opposition to i vpu ss i uling of commentttors ol such 
great antiquity uid high authority lie says It wis ippuutth not brought to the notice 
of the Gomnutti« that the verso of the Qunn ninth wimi lied oil h td hteu repealed by auothei 
veise 4Iso be obe-eivesou thi ltahcistd woids — lhe sigtnbc tnrr f f tho Board s emphasis 
‘on a point of this kind hibtolx understood n t nuh with itfurim to whit has just been 
mentioned but ilsitowhit it hid lnd d >wn piivieusly with i t nut< to the application of 
iules tilitiii 0 t( teuton form of disp sitioti ol piopettv m the Muhunmidanl iw Ihe 
extiem limit t whith elefiienei to the opinion fMuhunn idvn pm l his bun iamid in 
di tunnuiug thi Midi titan id m 1 iw g uni n„ i pi st n nlitiu't finely rtiition&is 
illusti tied in 111 i rc i itex(iii12\\ R HOwh ic dn e pi i urn d up in compulsion from 
thrt its \v s held t I tff liv * * At tin m d i wl i h Milmmiutin law is to bo 

tpplie d in j ill i litmgt ill i iti u f pic pn t \ tli i mst It i gn lu illv liiueisiiig 

tenltncv ei tl | ut f tli t ut md n 1 if lv t tin I i vv t luntil t i sutagnitir 
fietdem oi nit ljntiLi n iilni 0 2 ( d ISi 11 Ui 1(0 i > t iJ 1 25 All 2 5b 22 
c -ai no 

If MAINTENANCE 

J1 wilw (mill i i ill wit) hi i iir,htl in i'i mi it e l bn husbuid s 
i l to luui „ util it epnt fi ii wh t li mi\ l i titl d t isd f n l 1 wm r uml r the 

liw if nh i in Ih i i ^ii 1 dli Su K< J \%l)h Wjison i ipplu-illi, ci|Uilly to 

Sunn it inf, t xt II / u 1 ii/ Mil ui ill 111 ] In UJOS) p 1 Jo 

III AGRICULTURAL LANDS 

er 8bir KOI Mi h \\ II son i In Vugl) M ii uiiiili iIjim (I I n) III J ilu p 4 58sivs In 
lln li t i ( (I d il w ii full i tin t 1 tint tli t vt fioni Laillie ufoned 
oniv to ign dl nil Jinl u t t lit sit s I ldm n s 1 u ul 1 i m t £rll< w iiom this 

th it ichldls ml w f, \ in lly Sin ih I iw c tutu t ulna pos i l tl e 1 he,r busbmd’s 

igneulturil li 1 u t I iiu li m f i diw l i sit shed utiltss she his obtlined po session 

liwfulh n s nu tb i „i lid 111 in tbit F 1 a lip ut Ih cautiaiv w is incidcutilly 

i uni d in (1 *0i) 5 j ( tl 1 >0 

IV TRANSFER 01 CHOSE IN ACTION 

S il e>(Hl lsCWN in (1 >11) ( Ul >0 >i 1 I 1(M M N HJj 

[ 25 Cal 20 ] 

1 Ik /Ih hut/ I's h 
Pill SI M 

Tlf L<>l J) IIIYMILLOI Lohl) \\ Use IN LuM> HObJiOf SI 
IiOKIiMuMWIUN Loll lvMi S Ol li 1 HI I OKI) 

SlI lilt H VI I) tout 11 \NO \lK v» V\ 

Muliamnuet ^ us il ml Dm (Pititionot) \ppelHnt 

t ISKS 

iiu Omen 1 in pi css Respondent 

[On ippe il fiom Hie (Hnot 0 nut of the Punj ib I 

Jm du i ion d tiinunal i out l luminal Jim d turn along tht Railuay 

thunqh Indian Ini paid at 'stiles Lt aim/ of tump—Illiqal must 
an lands outline l hi/ tin Ih/dn il id 'slate Railnay 

Ih authont/ f i th (\fn iht if cranuiil jun da tiou by the Uournuionfc of India upon 
lends within th hunt fihcHyd i ibad Stite Rulwiy i dm d from i giant to that Govern 
ment in 18 i7 I y His lit ui s the Nirun t^ nil i of thi tend >iy Fh railway lmds remain 
part of his 1 imaaous 

Ihigrmtof nil and e i iniitul jur sdiitmu coutuned in the oilespoudenco of that 
you Utwi nthe, Nirim s Mini-ta an l the Resident it Hyderabad ns expressed to be 
al in th line eft tdw ly as is the caw, on other lines running through Independent Status " 
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This jurisdiction, notwithstanding any words in the Notification of the Government of 
India of the 12nd March 1888 (which could not of itself give an> authority or add to that 
granted bj tho Nu»m) dots not justifv the arrest on the l mds of the Hyderabad bt ite 
Railway of a subject of the Nimbi under the waumt of thi M igistiato of a Distnct in British 
India, on a charge of a cnminal oSence committed in Biitish Indii and anc emoted with 
the Hvdeirtbad Railway administration 

Tho mart presence of the tocuhf d on the rulw iv liud-> ovei which ctimnnl junsdiction 
had been granted as above was no leg cl ground for his arrest nndor the warrint of the Court 
mButihblndii his offence if committed at ill net hieing 1 n coinimtud utbisc lends 
md net limng been connected with tho rnlwiv 

[213 APPEAL horn an Older (17th Febuniv 18%) of tho Chief bouit as a 
Court of Ciumnal Revision 

The eiuestion raised on tills ippoal w is whethoi oi not the junsdiction 
conlened bv His Highness the Nizam of llvdoi ibid up in (Ik boveinmont ol 
India along the line of the Hvdci ibid St ito Rulw iv had been e\<Pedtd In the 
ariest of one of his subjects on the 1 mds of tint i »ilv\ i\ undei i w m int ol 
the Magisti ato of i Distnct in Ihitish In hi upon the chaise ot hiving 
committed a cnminal otfenec within th it M v n ti it< s Distne t 

The appellant, Siv id Muhuninid Yusuf u i din i JJvdi i ibid subject uul 
a talukfJai, oi Distnct Officii uithosinicf oi tlu Ni/im w is misled on tin 
28th Novmibei lh% undei i w mant of the. Mejsti itt ol S mlun the 1‘unjah 
on a chaige of having ibctled it Sinil i the ofici oi m llh^il r i itific ition to a 
public seivao* - the R coi l lnipn of tho 1 < in„n Doputniuit of tin Government 
of Tudia conti *i> to scctnns Uh lb l oi tho Inch in 1‘cnil ( dt 

Of the substantive ilLnijt io bubo Mi S horn on tin 12th md 11th June 
1895 tho attempt not hum*, sue i ceded, one Gopilchundei w is umuted b> 
the Distnct Magisti ito oi Siml i (_ ijitam Real m on the Htli ] ul > IS9> In 
the corn so of tbit tn il it appt uul th it bop ilchundei who kept in hotel it 
Simla, had icted it the n jue t ol i puson tinn st iuil m the h >t< 1 known 
is i hirdai oi Hvdti ibid 

On the 18th Sejitcnmei 1S9> tie Distiii t Migisti ito on ipplu iti m mule 
fiom Hvdei ibid mgiu I md issuei to the Rtsid ml it Jfvdciibid i w m int 
foi the uiest ol tho ippollmt In issuing tins insti ui vl i summons the 
Migistiite locoidod his ii i m i i tout jimitv with sciti n ')() i llu ( nnnnil 
Piocedme Code fth it hi in., >nc *f tho it is ms tluu spccifi <i) n 1 lit iddtd 
the foil /wing note 

1 X B In hin lnif, thi vim nit \ i t t hi !hi-,i iml Pit it I' jniini nt 1 Him 

explained that ito mn it ii ' i l list 1 B it Ii 1 i li i v it thr i_,h el* I ti d ut 

If tho mcum. 1 i ml 1 ii i„ i 1 mt i tb R Lint vh ippl s f r tli wuiuif mlis 
Political \ge it t i llvdeubil inu d ii vh tlui h in 1 mil \ i t th I t it sh 
Courts undor the 1 \tndition t iw 

[22] Tho wan mt on ioi< liin b llvdeiihid \v is tmlms d h\ tlic second 
Assistant Resident to the M igisti ite Sujiciinlmdf nt of Rulw tv Pohti md h\ 
him endoisod foi execution hv the chut ton tilde ot Kuh\i\ Ptdieo who 
executed it b\ tho uiest of the ippellmt within tlu hunts ol thi flvdeiibad 
State Railwav at one of tho stations on the 2Sth Non nlei On the 

30th of the mine month the Moused was loleistd md held to bill to appeal 

to the charge it himii This lie did on the lltli Pccembei. The c ise was 

adjourned, and m the end hxid foi heinng it \mbdlt an oidei hum h been 
made, upon consent, b\ tho Chiol Couit ti installing tho else to tint District, 
where it was postponed Meantime on the 22nd 7 mu uv 1896, the appellant 
petitioned the Chief Couit to cancel the wauant undei which he had been 
ai rested, and the older foi its is«ue Among othei giounds, he alleged that 
the issue of this wauant bv tho Simla Magistr ate foi execution in Hvdei abad 
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territory was contrary to law, and that his arrest in that territory was illegal. 
His petition was that the proceedings taken should he set aside, and that fur¬ 
ther proceedings should bo stayed, pending the orders of the Court. On the 
17th February 1896 this petition was dismissed by the Chief Court, FRIZRLLE 
and P. C. ChatteRJI, «JJ. ; and against this order of dismissal the present 
appeal was afterwards preferred. 

On the 7th April following the charge against the appellant came on to he 
heard by Captain Parsons, Magistrate of the Amballa District, the accused 
being present. A commission was issued for the examination of some wit¬ 
nesses at Hyderabad, and their examination took place. But on the 11th May 
189G the proceedings in the Amballa Court wore stayed, the accused, on a peti¬ 
tion preferred by him to Her Majesty in Council, having obtained special leave 
to appeal. 

The following is the material part of the Government Notification of the 
22ud March 1888, published in the Gazette of India of the 21th idem, upon 
which the judgment of the Chief Court piocoedod, without other evidence 

before them showing the jurisdiction granted by the Nizam ;— 

“Fort William, 2 2nd March, 1H88. Whi-rc i-. His Highness the Xmain of Hyderabad 
has granted to the British Government. fall jurisdiction within the [23] lands which are 
occupied, or may hero liter he ocuipiaJ. by His Highness the Nizam's Hun ran teed State 
Railways Company, by the (lre.it Indian Peninsular K.iilwai, by tin: Madras Railway, and 
by the Southern M.ihr.itta Ruhvav respeetneh (im-luding the Jo nrls occupied as stations, 
outbuildings, and for other rail wav purposes): in rxcrcisu of thin jurisdiction, and of the 
powers conferred bv sections 4 and 5 of ‘ The Foreign Jurisdiction and Extradition Ant, 
1879' and of .ill other powers enabling him n -his behalf, the Governor-General in Council is 
pleased to issu« the following orders : 

“ l’art 1 The provisions, so far as they may be applicable and as amended for the time 
being by subsequent e:i letments of the Acts ineiilimied below, are hereby extended to the 
aforesaid lands, namely, \e.t XLV of I8f>0 (the Indian IVn.il Code), A>‘t V of 18(11 (for the 
Regulation of the Police), -Vet. VI of 1801 (the Whipping Act), Act I of 1871 (the Cattle 
Trespass Act), Act X ot 1HS2 (the Code of Orimiiiii! Procedure) &c., k<'. 

" Part ‘2 For the purpos-of the exorcise of criminal jurisdiction within the aforesaid 
lands, rhe t'lovernor-ficner il in Council is pleased lo make the following arrangements ; 
1. There sh ill be a Railway Magistrate who shall he the see md As-isUot to the Resident at 
Hyderabad, i The Railway Magistrate sliail have the powers of a District Magistrate as 
described ii. the Code ot Criminal Procedure." 

Act XXI of 1879, culled ‘ The Foreign Jurisdiction and Extradition Act, 
]879, " referred to m the above, emtuins in chapter 11 the following :— 

“ Powers of British oltie.ers m places beyond British India. Section 4. The Governor - 
Oencral in Council may uxercise anv power of juris heti m which he for the time being has 
within any country or place beyond the, limits of British India and may deleg ito the same 
to any servant of the Brit ish In ban Government in such in inner and to such extent as the 
Governor-General in C-mncil from time to time thinks fit: Section 5. A Notification in the 
Gazette of India of the exercise by the Governor-Goner tl in Council of any such power Or 
jurisdiction, and of the delegation thereof by him to any person or class of persons, and of 
the Rules of Procedure or oth ir conditions to which sueli persons are to conform, and of the 
looal area within which their powers are. to be exercised, shall be conclusive proof of the 
truth of the. matters stated in tho Notification." 

Section 6 relates to the appointment, powers and jurisdiction of Justioesof 
the Peace. Section 7 confirms the powers of existing officials as to jurisdiction 
under this Act, which in that section extends the criminal law of British India 
to British subjects, European and native, out of British India, subject as to 
procedure to such modifications as the Governor-General in Council from 
tuna to time may direct. 
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[24] At the making of the ofder of the 17th February 1896 by the Chief 
Court, after dealing with objections on behalf of the petitioner to the legality 
of the criminal proceedings at Simla, Frizelle, J., said:— 

“Ths main ground of this petition is that tin* Migistr.it>} of Simla had no jurisdiction 
to issue a vvarrint of arrest for execution in tin 1 Hyderabad State, for an offence committed 
at Simla against sections 110 and 161 of the Pei, tl Pn lc by a subject of the Hy d era bad State, 
contrary to the Extradition Treaty with His Highness the Nizam, which exempts the '•ob¬ 
jects of His Highness from surrender ; and that it never should have been ex.-cuted. This 
objection would hive had mare force hid the warrant bem issued fur execution. 01 been 
executed, at a plica in tha Hvderihid St its over which the British Govern men t lias no 
jurisdiction. But it was executed at a place over which full jurisdiction is possessed by the 
British Government under the Notification already qnoted, and to which the whole of the 
Criminal Procedure Code was extended by that Notification, and in iny opinion a warrant so 
executed was as legal as if it had been executed in any district in British India. Tf it hud heeii 
executed or intended to beexeout'd in Hvd.sr ib id territory,'in which no such jurisdiction 
hail been ceded, I think exception might have been more properly taken than, as the ca m> 
stands, to both its issue and execution. But it was not carried out. or apparently issued with 
a view to its being earned mil. at a place within the Nizam’s jurisdiction. It was addressed 
to the Resident of Hyderabad, and its manner of execution expressly left to him. He. it may¬ 
be observed, has under the Notification jurisdiction for all purposes connected with the 
administration of criminal justice within rli' limits therein specified." 


The Judge further said : -- 

" Had there been an addition to sections 1 and H-v of the t'rnninal Procedure (lode that 
this Act extended to the wlmloof British 1 ndis, mil any terntorv owr wlm ii jurisdiction 
was ceded under section J of Act XXI of 1879 (under which the Notification was issued), 
and that a warrant of irrest in iv lie exec itel at anv’pl i.-e in British India, or my place 
over which jurisdiction had boon ceded under the last-mentioned Act. the ease would have 
been perfectly clear. To mv minrl the Notification had exactly the same purport, and effect 
as if this addition had been made to the Priiniu.il Proeedure Code. It expressly extended 
the whole of that Code to the lands specified, and this involved the extension of the hunts 
mentioned in section 83 and mad ’ s«-tion 8-1 applicable, under which the District Magistrate 
of Simla could have sent the warr.ml to the Roilwiv Magistrate >if Hyderabad. The latter 
Magistrate was hound to treat the warrant in the same way as am other Magistrate, .sub¬ 
ject to the Procedure Code, would have been bound to treat it and did accordingly execute 
it in the manner laid down m section 86. 

[8»] That the petitioner is a subject of the Hyderabad State does not affect the matter 
Full jurisdiction in the place where lie was arrested vv.is ceded over Hyderabad subjects ,is 
well as British subjects. The Notification contained no excepti-m or reservation. ,md peti¬ 
tioner was, within those limits, equally liable to arrest ii' he would have been at Simh itself, 
or in any other district in British India." 

CHATTKRJI. J., who concurred saifl in the course of his judgment. -- 


11 The petitioner must be presumed, for the purposes of this ease, to he a 
Highness the Nizam, as stated in his affidavit, there being no averment to the 
Ills alleged offence was committed at Snnl i. ami is triable th and th-re is 
his exemption from the juris lieti m of tlv* Si ml i <J iar, on th > ground of his 


subject of His 
contrary. hut 
no question of 
h 'mg a fiueigu 


subject.*’ 

The Judge further said : — 

“It was admitted by the learned Counsel for the petitioner that the jurisdiction 
exrcised by the Governor-General in Council over the lines of railway extended hi 
classes of persons found within their limits, whether subjects of the British Government or 
of the Hyderabad State. Indeed this seems perfectly clear from the preamble to the Foreign 
Jurisdiction and Extradition Act, 1879. as well as from the. terms of the Notification above 
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¥lrt atsntufttiotw of the petitioner aftimst the warrant are dmmble i«W Into 
'heMa-s-tl) lilegelitv of the warrant ae issued from the Simla Court; (9) iUegil>tt of 5** 
execution withio the line of railway in the Hyderabad territory 

“ The legalitv ot the wanmt is ittnckid on the ground--—(l) that it was intended to be 
executed in foreign tcrufniv, as shown bv its bring directed to the Resident at Hvderabsf!, 
and it«i desuiptmu of tin petitu ncr , md (9) tint the Cod* cf Criminal I’incnduie gives no 
authority to British Indian Migistritis t > issue wiurvnts extent ihle outside British India. 
In mv opinion the coikIubkii does not srem to follow from the premises " 

He furthei said — 

In so f u, tLcrefoi* is the irguniiiil piece*ded upon the provisions ol the Code of 
Ciimmil Piottduit ni on gtinnl prmcipUs it d is not ippeir to be siund but it w not 
nertssm to discus-, this put of it ui\ fuithu i-ihi wurint ibis nit appeal tohivebeen 
intuiilid iii the Ihsti n t M igistr it< of Si ml i to b cvcutii outsidt British India The 
nuit fact tlntitwis iddu ssid 1> thi Risidmt it Hvdiribwl <1 es not pnu thitit was so 
mtciidid On thi < outran ( ipt tin L< idon s uder diteil 1 Sth bepLinuu l*bJi clevilj 
shows tlint 1 ' wis fulli an n* i f tlu pi* visum-. ol sictn n 8 i His views ibout extradition 
inn b< mist ib* u but thev in not suAicieut to sh*w thi* henslid for thi execution ot the 
w in ml conti iiv to liw 

I \ uifn in it wui mts ol liii isli x iurts within tin iiilwiv luusin Hvdcribad tern 
tens md of win mts if ihe Rulwiv M-tgistnt* t f such C2*3 temtorv in Butish India 
must b t list mt in ilium* t >* tin r I | 1 1 if ic jmring th Lritixh Jims J ction within the 
rulwi limits! r * bvi it* tin dingei md n ionveni*ii< *s 1th diff rent* ind dashing 
f j ii silu ti ms \ t n U ltion Id c thi pi, xml 111 nigh p s ibli in t v*t laised t in be raised 
in si tLsofiisis md if it t fined must nullifv th* wliolt uiingtmcnt and leivi lintteis 
wltni tin.i vuti bif ii thi spieiil |iiUsdittiou vis itqnnrd 

li. tnnclu<- on the fudge xiiraiiim/ed Ins ie*as»ons is follows 

Ihr Notitn iti n t\t nd thi jitvisiins it thi i ode ot Limunil I’rondute to the 
UintDiv occupied b\ tl e riilw n- ifu isthivmivb applicable Thi se provisions have, 
th* lefon tube ippluil with in* difu itn ns suiti d 1 1 thi ciiumixtiwrs md nnditions undet 

which udi tc iMtmv i vdinini-tiird Leu mg m ram l th I |i t in icqturing jurisdiction 

ov* i th si tints md hi id i to gi\i tint tc it mil ti aim! tin iiiconvcniencis which would 
ueiissu K 11 suit fiom vdopting ldiffmnt*. ustrueli m vvi must I think reid sections 1 
ind S2 of thi Cub is in foie (litre is i* wnds spetifving suchlmdsweic msirted sftortho 
woids J-Snti l Imlii in thososei tion mdtliewirJ win ml m Lhapt* i VI, undeistood to 
include w in mts i«.sii t n Luminal t mrts in Uri'ish Ii di i is will ts hv suth ( orntu within 

the line of rulwi It this ronstiu ti i is unrui as L h Id it is „1 h w utant in this 

in'tmci could b* md w vs liwiulh i\ ut d it 1 mgirapillv 

Purbuiub to lone ulit lined bs him as above mentioned the accused 
appealed to Her M i|< sti m Council 

\\ lule his appeal w is pending topic a ol a tom spoudence between the 
Goietniiionfs o' Indii and ot Ilulci abaci vveie added in a supplemental tecoid, 
bhowmg the gi mt ot nvil and ciiminal jurisdiction madeb\ the Nizam m J887, 
The letteis included one ot the 10th ‘septembei 1887, from the Nizam's 
Mrmsfcei to the Resident, stating that H«s Highness acceded to the request of 
the Go\einment ot India that taich a juusdiction should begianted, "as is the 
case on othei lines tunning tlnougb Independent States' The contents of 
lus ire stated in then Lordships’ judgment 

Mi Ii II Uquith Q 0 , and Mi J II J Hum soil, tor the Appellant — 
The a rest was 11* gal ft i want of jurisdiction m the Court which issued the 
van mt, end lm ihstnce of lawful authority to execute it at the place of the 
mi st The Simla M Agixtiat e had no jurisdiction to order the execution of the 
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warrant in Hyderabad territory. Tbe abused waa not a British subjeot, nor 
was be resident in British India. He was a subject of fcheNuam, within whose 
territories he was when arrested. 

£871 That the place of arrest was a station on the Hvderabad State Rail¬ 
way within the lands occupied by the Rail wav, as leferxed to in the Notification 
of the 22nd Match 1888, did not render the anest an} the moie lawful This 
was the appellant's case. 

The judgment of the Chief Gouit was eriouoous in holding that tin sec 
tionaof the Code of Citraimil Piocetluie enacted toi Bntish India lelitmg to the 
wan ant ot anest and its execution, had obtained foice, in vutue of a pi mt of 
u mimal luusdictiun fioni the Nizam to the Government ol lndi i ovei 
the latlwas lands in Iljdoiabad tenitoiv, as much as if those lands win e 
diatiict in Bntish India No luiisdiction so extensive is to icndei possible 
such a slate it ,hums had been gianted h\ the Ni/am Tin luthontv which 
ho had, in tact, greeted wi>s contained in the lottci fmn tho Ni/uns 
Ministot to the Resident of the 10th Sept* mhei 1SH7 which showed the juhs 
diction ol the Bntish Indian Magistiate tube exeiciseible foi tne nmnten Inez 
otoidoi along the lines of ladwiv in Hvdeiahad, is inotlui Independent 
Hates, upon the lines imining tinoui{h thorn In so f.u is the Notitu ilion 
exceeded the teims ot that gi int it h id n > eflect The i ulw n st ition whcie 
the anest was made was, no doubt within the limits specified m the Notitiei 
tion But tl e lands occupied h\ the Railw i\ Cmnpanv weio not in m\ sense 
Bntish toiutoi\ The plan ol cession ol tendon toi the iimpose ol 
administeuufi justice on the lines of i nlwav m ludepondc u States it olio tunc 
followed, had boi*n ihindoned is inexpedient and tin m mt of a |uiisrmlion 
coil and ctmnnal ovei the 1 mds comptiscd within lafwav limits liad been 
in ule at the inquest of the Indnn Guvi l nmciit Ins howoui w is not i 
geneid juiisihction foi the lepiession e>t ciiine ip India but foi mamt nning 
oidm ii (onnection with iailwn>-> in Indepoinlenl Stuf< s The Notification 
puipotted to extend the provisions ol tho Cede ol Ciumuil I’loecduit so In 
is lhe\ miv he ipplinhle t ' i nlvvav 1 mds in Hvdeiaha 1 It v is submitted 
that tin \ ionic! no' he ippliud toi tti< pm pose ol mostin^ m oiUnlei in the 
cucunibtimees o f the accused The ugument howevei, loi him dnl i ot lest 
onl> on the con&tiui non otthese wolds The ehaiactoi of the ottenu n aged, 
taken in oonne*ction with tiie place of its commission, if committed at all, 
showed that ’he [28] ruminal jutisdiction il mg the Inn is b i mted 1>\ the 
Nizam could have no applic it ion to this often e Tluteiinmnl piusoie'ion 
compiehended onlv otloncesthat had i local, oi some othei, oonnccrion with 
the llvdeiahul State Rulw.w, its g>od mdu ml legulition a connection 
that did not exist in the piesont case The Notification puipoitid to 'xtend 
thepiovisions ot the Code ot Cuimud Pioeeduie v In as the\ mu lie 
applicable to lailwav lands in Hvdei ibad It w,ii submitte J that then could 
not bo applied foi the puiposcot uiestine, an ottcndei in iln cncunista it t's of 
the accused The iigumint howevei uil not cost onlv on the't oristi ucturn 
of these wolds The chataetei of the otlemce chaiged taktn in count e turn w ith 
the place of its commission, if committed at ill, showed tint this )uiisd,etion, 
as gianted b' the Ni/aro, could have* no application It was applicable mil} 
to oflences that had local, or some otlim, connottion with tlx good oidi i and 
regulation of the Hyderabid State Rulwav, a connection that did n it exist 
m this case 

Mr A. Cohen, QC.andMr 1 D Mayne submitted the following as 
then' principal points-*The juiisdiction over the lailway lands depended, 
not upon any legislation, but upon powers acquired by agieemeont with the 
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s it.R. as cai n 

* $tata fchi ouglt which the railway was made, the Government of India, in the 
exercise of the lights of the Crown delegated to thorn, accepting the authority 
confeued by the Nizam There weio several kinds of extra fcmifcoual june 
diotion exercised b\ the Govetnoi Gouoial ol India in Council ovoi lauds in 
Independent Indian States Some of these wtie lofened to m the lot XXI 
of 1879 The Indian railways especnlh in the west ind central parts of 
India w lime Indian States and linbish Indnn tei ntoi \ wueinteilaced, had 
been iound to lequuo the e\ci else of this puisdiclion to seiure the adrnmistta 
tion of justuc Different jurisdictions itshoit nittnals 1 ilong line of i nlwav 
could nr»t have woiked oftectnoh to icpiiss enme uid iu untaiu oidei Theie 
foie it h id been conceded that then should he no jiuisdution onh which 
should lit thit of the jm imouiit IWei This at one time is stated alieid\ 
h id hun k tilled in mint stilts hi obt titling in ictu il etssion of territory 
1 he s uue it suit w is new r onei uly seiuiod In oht iinin h onh i „i int of civil 
md cumin il puisdic [29] tiou u\ti tht J inns cuinpnsr I in the i ulwav Thtio 
was io diiic i nee on this point b< twi cn the II\dei ihul Stitt litulw ly and 
i ulw ns in it ho Indn i St ito^ liom which is would Ijc I nind bv icierenco 
t> \itchiMin s Unities tfcc i t ms'lei able liuinbo of *,i tnts h id been 
lit ui rd fn 11 c (rov eminent of Indn 

lit qui-dion lieu vus how f u the un nude h\ the Xi/iui went m 
ic h ud to cuminil piece Juit Iltfetontc w is midc o tile off cial lottoi tiom 
the Ni/ini s Mmistrt t it ho Result ill d itud 10th Sept tin bei 1887 Vttei thit 
i int I pu isdu Lion the Notifici un of t lie JJnd Much IMS's w is published 
<\ il c Government of indn m tl o in tt I tom thit time this tuiisdietion 
is will it ilvdcuhid is n >thei st U-, h 1 1 been evoctsed on the undo 
st inihin tint tin t ulw iv lunL lion., tht linos woe loi ill put poses ol cummal 
pieces'- m the sum i Uti n io thi pidici d sistem ol tli (io\ eminent, ot iudia 
t-il they tonne! put ofthi loimuis undo the idinuusti ition of that 
un oilmen Uie juu dutiou h shorn m d lot o\u utin 0 on lailwav linds 
ll i jnonss ol bhnUiitish Indnn Codes witn 1 tomplctcundeistanding hotwetn 
fin two (jtovounnents 1 lku n lit pioci edicts m thoi oidei tluvwoelegd 
hofiuili SiuiU M iftisti itc w 1 u ted c mu tlx m issuin„ the w u i nit Next 
c lino he uicsi in in eveepti ml i utol foioign tcuiuoiy whole the wan ant 
u* Lutisli Indnn Gi t w i loimitteu to I ivt foiu by the ,i int of 

eiimiJill jurisdiction t< bln ludiu (louiiiimnt It f hei e liad been uiegu 
1 nit n when the itti lijpiuid is 1 t I ad Inn on the Iltli Dcctmhei 189) 

in tli Simli lout n ^i mn 1 I i twin., the pi > u Un n s i,unst, him 
w is iifc dod 

\ un it w is ippt t it tint ti ( ( mil louit Jud * upjn vliom in Vet 
t li i ind in Jjt 0 ) 1 tt 1.1 < w is bull)}, i id no tl ui c hut to comply with 
-.ecUm j ji He 1 JunsduMm ind L* tradition Vet XXI of 1879 

\ nchrtqmud thou tj auopt the Notihe itiuu is conclusive However the 
i intention ioi the lospondcnt now was t nt the Iottei of the lUth Soptcmbei 
lbb7hi comeded sutticient poweis t > wstifv this niest. The Government 
of India md the n, lit unde this giant t ntiust the exercise of the ]uusdiction 
on ladw »> ii ids to su< h otbeeis to ho curud out in such mannei, and with 
sue hpiece lurt is [dOjthal Government mi ht considei suitable, emplovmgsueh 
ill cos a it ini t lit choose foi the purpose Lastly the Chief Court had been 
rif.li m holding that the lunsdictien gianted by the Nizam was not limited to 
oi i oi ns ot my one nationality, and that it included his own subjects 

liolueni o w is mado to Ibo Joit igu Jurisdiction and Extradition Act, 1879, 
nnd t j tin stiiutc ot lbDO, tin > I and 14 Vic , Chap 37 

w*oan el tor the appellant was not called upon to leply 
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Then Lordshtpii judgment was the n delivered b\ 

Lord Halsbury (Lord Chancellor) — In tbit, ease then Loidslnp& die 
called upon to pronounce then opinion as to x\ bethel the auest of Yu°uf ud 
dm, a native ot the Nizam s State, was luxfullv executed h> a w uiant issued 
b\ v Magistrate t Simla 

The alleged ottoncefoi which the ucused w is amstul w is the tbetuieut m 
Ihitishtcniknx of theotfon e which womvycill compcnthoualv tuihon Then 
Loidships have nothing to do with thf question whcthei oi not it the 
accused had been found within Butish teuitoiv he could hue bom lawfully 
tued ind convicted ot tint otttneo btciuse tho question xseivtd loi then 
Loidships he io t > considu is whothu oi not the most ot tin man wink lit 
w is it tho '■tition on i i ulw iv which is locillv situitedx ithin tho dominions 
oitheNi/im wmaluviul most n n except loi the puiposo ol his puli 
culai ctse h \t thou Loidships iiivtliiH*, to do with tin conn quem es ot that 
Xiicsl henq liwluloi othciwisi Tin me quosli n wind th hau lo dolo 
mint lsvvhctlvi tho nustw slidul 

Now tlio ottem which w is diu n td i^unst tin itcusul w is ui otiontc 
ecnmntterl ll coumnttod it ill in Lntisn India i id subject to whit is said 
haeaitci then Loidslnps ue of opim m tbit tlictmitoiv on winch tlu i ulw n 
is loo tllx built his hem ind his cjiitimtcd to be put ft the tl imnioi s oi 
tho Nizim It lsiuquitmt toobsuvt this hcciu t mint is in its csstntul 
uituiolocii md it tlu uctisid hit h in misted in Lutish teuitoix time 
is nodouht tl it tlu Lntisli intimities \ mid I tvi mq U | nlsdiction t fi\ md 
punish him loi tiiini i>ul thou [31] Loulsiiijs nt I pun n tint the 
i ulw i\ tcuitou 1 is utni titanic] ub oi Lntisl Indii md is still p u ot 
tin dominions ot the \i/im Tl mtl >iit\ I’uului tc ixmilc ui\ mimnal 
pioccss must In lun d n onu w ix oi uu tlm fiom tlu So\uti,i (f 
tliit tomtoiv md tit onh mtlmilv ltlitd on line is tl i uithoiitx n i\tn 
in tho < ouespon icnci whici constilutts tlu cession b\ tli M/mi of 
luusdicti n to tic Li it sii (, j\c lnmint It l nnpoit mt to c hsciu tl it the 
Notihfitun upon wlun tin It mi d hid^cs in Iidu i]ipc il tc hive idled 
could list It h no m such iu i it x Ivin it in moic ixtci si\i teimsthu 
m i ict no uidiidi 1 n I c Not lie at ion it h ul puipoitu t > n ivo uuisdie ion 
is tho licaui eu use no lujiei thm its siuiu tliit N itihe ition t in mix 
h ive iuthout\ to the o tent to which the Scneiumi ol the tuntoix (tie 
Nizmi) his piuniMt 1 In Lutish (lounmii t to m ike th it Nctifie ition 
J lien L idslnns mi n t i ic ] mil t< d ttei ti mtl c stiudui which hislcui 
11 letd b\ tho lei lie 1 Tlltl is in Iiuln )ti the N title ition it tin Notitle it on 
w is it Soli the souiei ol uitlie it x I ut tlu Notitii ition i n it tl f ji i t c I 
luthontx Tl i uitlmitv if wind tl is is nl\ the N titi itu n l 1 l x 1 
hum th Su\ii(i„n 1’ wei if tl e Ni n hnnstli It l t< lie theiel teitees 
sai> islhin is t e pit tie it\ mi no xx olds wind in tlu nisi Ives pmiselx 
debni the um< uni ot |uusticUon u tended ft he conescd bx tin Ni/mi ti 
isxert to the coimsj ondtneo which pis ed botween thorn itpie ont n n tht 
two Governments f< st in flu hist pi to vlnt wisisked hi and xvl it w n 
ultimate! \ coueodod 

Now the iuthuiitv wh eh wit, isked loi va tli luthontx lo exercise 
civil md tiiminal juusdict en ovci tin lailw ix 1 iud& md pi mists and if thae 
i&om thing m milost in the couisc it tho comsjoi d< ncc moic th m anothci it 
tb tint tho Nizam ]eiloUbh letusul u>thn 0 ir the natuie of cession of 
tenitorv such is would eonfu bx if soli local jrni&diction It’s tho one thing 
which all tluough the c n pondenic ippeust* hue been loiuscd Tlio msult 
is that one must 1 ok md see win' w is ultimitely conuded ind when one 
pomes to look at that which was njud lot and that which was granted it seems 
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to bo very plainly set forth in the additional papers, which their Lordships 
understand not to have [32] been placed in the hands of the Chief Court, whose 
judgment is appealed from. 

On the 28th March 1887 the British Resident stated that the thing desired 
by the Government of India was sufficient power " over the railways” to 
enable a Magistrate and Polico Officer, recontly appointed with the Nizam's 
assont, to perform their duties: that at present, their action was irregular 
hocauso the Nizam had nover formally transferred to the Government of India 
“ full jurisdiction over tho railways,” and that “ a few laws of British India 
which are necessary tor the ordinary adinimsti atvon ot criminal and civil 
I list ice should be regularly applied to the railways " Upon these grounds 
he suggested a transfer ot “ lull criminal and civil jurisdiction ovei the 
railway lands.” 

Uc pointed out tliat the thing asked involved no suit oi degree of encroach¬ 
ment on the Ni/.mis prerogative or independence, that it was onlv doing 
formally what had been done practically over since tho commencement of the 
railway, and what had been done by every other Native Chief as railways were 
made. He ended b\ writing . " The jurisdiction is not assumed, by the British 
Government in its own right, hut is conceded by llis Highness of his own free 
will for thesakool legil and administrative convenience over an area limited 
bv the railway fences in which the difficulties that may occur are likely to be 
ocuasioned bv Eutopoans. ” 

The Nizam’s Minister demurred oven to this limited proposal lest it should 
aucroach on his Bovoreigntv, and ho made a counter-proposal to pass by his 
own authority such British Indian laws as are necessarv for tho ordinary 
administration ot civil and criminal justice. 

Those objections wore mothv the Resident by pointing out that ho had 
not asked tor the cession of any toiritorv, and that the Nizain could hardly 
intend to assert “that the grant of the moans loi carrying on a small niece ol 
administration in a more leg il and efficient mole than has hitherto been found 
possible, can possibly be viewed as a ‘ commencement of annexation of large 
tracts in His Highness’s dominions ' by the English Government.” And he con¬ 
cluded thus: “ I hope that this letter will serve to ‘clear the air ’ a little about what 
roally is only a mitlwol ad nimstrative convenience, and is absolutely free 
ol arn such [33] far-reaching consequences or designs as the draft letter 
would seem to prognosticate tram it,” 

The euncliuhug lettei, No. 21 ot tho additional papers, is from the Nizam's 
Minister “ In reply to \our lettei, dated the 6th mstant, I beg to state that 
Jli* Highness’s Government is willing to accede to the wishes of the Govern¬ 
ment of India regarding the civil and criminal jurisdiction along tho line of 
railway as is tho case on other linos running through Independent States.” 
Tf that b the only jurisdiction which is given, and there is no evidence of any 
other jurisdiction whatsoever given by treatv or usage or otherwise, it is mani¬ 
fest that the jurisdiction confeired is a criminal and civil jurisdiction “ along 
tho line of railway as is the case on uthor lines running through Independent 
States.’ The only question therefore that remains is whether the act com¬ 
plained oi in this case was one which can in any sense bo regarded as coming 
within tho jurisdiction “along tho lino ot railway.” It is not suggested that 
the particular offence charged was committed on tho railway, or that it was in 
any way connected with the administration of the railway. What is suggested 
is that in another part of India (at Simla) an offence was committed in British 
territory, and berauso the appellant was physically present on a portion of that 
hne of railway over which jurisdiction is given for the purpose of criminal and 
civil jurisdiction, ho was open to criminal procedure fur an offence committed 
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elsewhere. Their Lordships are of opinion that there is no foundation for any 
such claim, that the arrest was illegal, and that the petition therefore ought to 
have been granted, and that the judgment of the Chief Court of the Punjab 
ought accordingly to be reversed. Their Lordships will therefore recommend 
to Her Majesty that tho warrant and arrest and proceedings theieon shoul 1 
be set aside. There will he no order us to costs. 

1 ppeul allowed. 

Solicitors for the Appellant: Messrs. Mot (inn, Price &■ Meuhurn. 

Solicitors for the Respondent: The Solicitm, India Office. 

C. B. - 

NOTES. 

Jin (1905) 33 Cal., 219 the I’my ('mined, ns in tins case examined the circumstances 
of the case, to ascertain the nature and evfon! <1 jurisdiction in Kathiawar. 

As regards the necessity for extradition see iUo (1 ‘>0*1) 2) Mid . i!07 (Mysore) . (1911) 
P.R., 1 Cr., (Bli iratpur).] 


[34] APPELLATE CIVIL. 

The 10th July, lHU7. 

Present: 

Mr. .Justice Macphkrson and Mr Justice Ameer \li 


Mntlmni Mohun L.ihiri and others .Pkintifls 

rci hits 

Cma Kundari Debi and others.Defendants. 


Second appeal—Bengal Tenancy Act (VIII of IHH6), sections 101, 100, 10h 
-Special Judar undo the Bengal Tenancy Act ■ Appeal from the 
decision of the Special Judge. 

Under the tornib of section 103 of the Bengal Tenant \ Act (VJII ot 1886), ;i second 
appeal lies from the decision of the Special Judge on questions with regard to the prevailing 
standard of measurement, area of lands in t)>e possession of tenants, and the liability of the 
tenants to pay rent on account oi any excess lands m thou possession. 

Bahu Saioda Oharan Mitter and Balm Mukund Xath Hoy for the Appellants. 

Babu Promotho Xath Sen for the Respondents. 

The judgment of the High Couit (Maopherson and Ameer All, JJ.) was 
as follows :— 

This is an appeal against the decision of the Special Judge under section 
108 of the Tenancy Act, and a preliminary objection is taken that no appeal 
lies, as the proceeding in which the decision was given was one under section 
104, and not a proceeding in which a dispute within Hie moaning of section 106 
was decided. It appears that in the course oi a proceeding for the preparation 
of a room'd of rightR, the landlords applied for a settlement of the rent, alleging 
inter alia that the tenants were holding land in excess of wnat they paid 
rent for, and that the rod of 18 inches to the cubit was the standard 
rod of measurement. 

The defendants put in written statements, alloging that the standard rod 
was one of 20 inches to the cubit. They denied that they hold any excess land, 
and stated that they held their holding at a consolidated rent. 

* Appeal from Appellate Decree No. 2239 of 1895, against the decree of K. N. Roy, Esq., 
Officiating District Judge of Pubna and Bogrn, dated the 30th of August 1895, affirming the 
decree of Mouivi Abdul Mahammad, Setjlumeut Officer of Pubna, dated the 29th of April 1895, 
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The Settlement Officer proceeded to deal with these allegations ot the pai ties 
treating the application of the landloicU as a plaint [39] and the proceeding 
as one in which the landlords weie plimfcifts iud the tenants defendants. 
Issues were flamed, three of which weie (l) as to Hie pres ailing standaid of 
roeasmement (2) is to whet Inn the deb ndints held then holdings at a con 
solulated lent, and (3) is to \\hethei the excess land if anx, could ho assessed 
He dealt with and decided those i isues, and then theio was tn appeal hx 
the plaintiff to the Special Tudge in which the lonectness of Ins decisions 
was questioned 

It is difficult to say, having logud to the confused teitns of sections 104 
to 106, undei whit piccise section the pi weeding w is held Theie aie cases 
in this Comt m which it w is hold tint time could he no dispute, and no 
decision of a dispute, undei section 10(> intil the diift leeoid vvix piepued, 
as, until then theio w is no entiv with lefoience to wln< h a dispute could lie 
said to mse Those cises wiio mule the suhjcct ol i iele»cnce to a Full 
Bench, ind it w is suhst mtully decided tint th< c' ict point of tune at which 
the dispute it ost w is linmaloual, iml tint i dispute within the moaning of 
section 106 misfit mso with lehienco to m « ntiy which the Settlement Ofhcei 
pcoposed ti unk^ in the di lit icco’d of light, ill hough no such iccmd had 
been prep ned |(1H97) Douju ha*i v \nlnn hmm ( homlhiani U L K , 24 
Oil, 462) In this case we hnd the 1 indl ads on om side, and the tenants on 
the otlui linking (Oitiin conflicting illegittons is t> the uei of the land, the 
stmducl ot meismemcnt and the hihihty of tlie tenants to pav iu\ lent on 
mount of the illtgcd excess uoi, in 1 we hint the Settlement Office! laving 
down issues on those points md dec icling them It would wf Hunk, ho difficult 
to conceive an\thing moio ntmh appioidling a dispute and the decision ot a 
dispute to winch section 106 would he ipphcihle The ippeal does not iaise 
in> question is to wh it the f in uidequit ililo lent is hut it doom use questions 
is to in itteis which must lie decided huinie the Settlement Oflieei could settle 
the unouut vf i out puible ml w * must hull tint un lei the ten ms ot 
section 10S i second vppeil loos lie on those questions fiom the decision of file 
Spcvnl fudge 

ruining to the qijieal itself the objection ol the ippoll mts who aie the 
landlouls ind tlie pi untuts in Hit pi ocet ding is tint the Spocul Tudge has 
not decoded hut ought to hive decided the C36] length of tlu me lsure used in 
meisuiement whethei the lele id ints hold excess 1 met ind whet! ei they ire 
liable to jiiv lent loi the Mine riio Si ttle ment Oftuei vve max uld decided 
that the moisuie v is one ol IS inches «.o flic c tibil hilt that the plmitilfs had 
failed to jnove that the defend mts weie in possession of mx land m exeoss of 
xvhat tiiev Ind bet t i ixiog tent foi md he ilso found that thex held at i 
ce'isolulited nut The Sjiecnl fudge declined to go into those questions 
'onsidenng that tiiev weie not piopmlx i used m the pi nnt ol the plaintitls 
which did not state vvlial the orig.ml .uea of the holding ot the tomtits was 
and the excess uoi in ies|ieet ot which thev \ vntod additional lent The 
lindloids in llieu oiiginil application undei section 104 distinct lx issei ted that 
the ton mts had boon found h\ thusuivcx then made with the mensuie of 38 
uiehofl to tlie < ubit to bo in possession of excess 1 mds which ought to he assessed 
with the lent If it was neeessaiy to get fiom them any nuticulms as to the 
migmal aroa of the holdings oi othei matteis, tins might have been done, oi 
if idchtionnl evidence was lequnod it might liivc been cilled foi 

The ciuostions weie idisetl, putin issue, md decided by the Settlement 
Otficu tliox weie the mafeml quostuns, and the Special fudge was hound, 
we H ink, to decide them one wax ot the ojjhei \\e, theiefme, set aside his 
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decision m so far as it relates fcj the matters isferred ti above, ind fcha case 
mast go back m older that lie mav dispose of them The cost* will abide 
tbe result 

B. D B - Cm* u>mancUd 

NOTES 

£ As regards appeilibiliU this win 1 illonul tu (1901) ilCtl ISO (l907)o(M J 518 
(1912) Ifi C L ] 182 15 I C 112 Sc iko Ihc Tull 11 i h <1 i i in in (l'lOl) 111 W N 
1149 10CLT 441 

In (1899) 26 Oil 556 i (knsi » i ti th 1 u^th >f thi tin lud f m isur mint I h> 
used vus nct within sot 10u Bmgil I nuir\ let 18h5 ] 


* [25 Cal 36] 

lit* l ith fullt lH ( t, 

l*RrSl N 1 

Mb Icsrid Hamhiii and Mb Iisiki Shuns 


Sham i Cliuin Mitfei and othois 

i n sus 

Woomi Chm n Ifildn 


PI unfciffs 
Of ft ml »nt 


Landlord and t* nant Sou < h quit Linqai l atnuij I»/ {VIII < I 1 5<s ">) 

Suit foi ejutnunt \ >h t in luthnq si»i / mi! at u hi h 

th* dif* inlaid /s found t } h not in possi^nu 

\ notice t i rjiul is not hid mini nph 1 ins if i sin ill ui i in tin slitumnt in 
stub notio ol th< in lot tin hnl in t nsi | i me f wlm li [371 it in Indi l s mu l mil 
wbub tho difoncl ml w i t mi l tint t hillundii the plnntilf 

The facts of the c ise si lu is tin v tu mrcssuv foi the pin poses ol 

this lepoit appeal sufficient I v tioni tlu iiul^im lit of (hi Ui H i Comf 

Bsbu Tauick Nath Paid loi the Vppelluits 

Balm \dmadlud) I»o w lot the .Respondent 

The Judgment of the Huh Comt (IUm mi i indSuviNs lllwis is 
follows — 

Banerjee J -This ippi il ansis out of I suit foi o]ecfcn« lit Upon i notue 
to Quit The defence a is linnt ition dt nial of tlu plaintiffs njit deni il of the 
notice, and a plea that a put of tho land m dispute belonged to the <1< lu d int 
and had been hold h\ him foi twelve \<ais, and that tho delmduit had 
acquued a light to tho whole of the I nd in dispute b\ twiUe sens adieise 
possession 

The first Couit found foi the plaint'fit* up in all the questions i nsi d, except 
one, namely, that as to the defendant s tit lu In advise possession to li cottahs 
of land out of the land in dispute, ind it aceoidm^lv give the pi untifls x deciee 
for the land in dispute excepting 1 i cottahs 

•Appeal from Appellate Detrn No 1884 of 1895 igunst the decree of Bihu 8h\am 
Ohand Dhur, buboidmati Judge of 21 Pirgumubs fluid the 8th of August 189j n wising 
Uii deciee of Babu Hur Molmn Bose Mnnsif of Diamond II it bout ditrd tin list of 
August 1894 
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Against this decree of the first Court the defendant preferred an appeal, 
and the plaintiffs a cross-appeal. The Lower Appellate Court has dismissed 
tiie plaintiffs’ cross-appeal, holding that they have failed to make out their 
title to I 4 cottahs in regard to which their claim had been disallowed by the 
first Court, and it has deorood the defendant's appeal on the sole ground that 
the notice is had in law, that is to sav, had because it includes some land which 
the defendant is found not to hold under the plaintiffs. 

fn second appeal it is contended for the plain biffs-appellants that the decision 
of the Lower Appellate Court, so far as it docrcod the defendant’s appeal, is 
wrong in law, and that the notice, notwithstanding the defect found in it, was 
not so had as to disentitle the plaintiffs to maintain a suit in eiectment upon 
the basis thereof. 

We are of opinion that the plaintiffs' contention is sound. The notice 
requires the defendant to give up possession oi I biglia [38] and 5 chittacks 
of homestead land with tank, situate in the Ba/ar of Diamond Harbour, 
Pergunnah Mom a gar li a, Zillali 24-Peigumiahs, held under the plaintiffs as 
tenant-at-will The notice does not set out the boundaries of the land. The 
onl\ defect that lias been found in tin notice is that, whereas it states tho area 
of tin* defend irit’s holding to he 1 biglia and 0 chittacks, the true area is 1 ^ 
cottahs lesi And the question is, whether that is a delect in tho notice sufficient 
to iustif\ om holding that tho notice is hid in law. Considering that the error 
is only ono in iclation to the am, and is a \ery small error, and considering 
that the defendant nc\ei took any olqoct'on that be was misled by reason of 
this defect 111 tho notice, we think it would he wiotig to hold that a defect like 
this is sufficient lo vitiate the notice To hold that any trifling evior 111 the 
statement of the an a \ lti ites a notice lo quit, would lie to tluovv an unnecessary 
difficult in the wax of parties seeking eiectment upon sendee ol notice, and to 
require them to measure their lands and to sot out tho areas with a degree of 
aceiuae\ which the oidiinxiv purposes of life do not render it necessary for 
them lo obson-e. As was remarked l>\ Mi. Justice PATTESON in Doc 
d. Williams v Smith L• 183H) 5 A. and E , .150] it is not lequirod that a notice 
should he a ended with the accui.icv of a plea. The view we take is supported 
also h\ tho cases ot Doe <1 f«j I(1 H03j 4 Esp ifto: 6 Revised Hep., 8501 and 
Doc, Lcssei at llodd v Aulin [(1811) 14 East. 215 , 12 Revised Rep , 509]. 

The judgment, oi the Lower Appellate Couit is, upon tho question of the 
validity of the notice, therefore, in our opinion, wiong in law, and must be 
set aside, and the case sent hack to that Court in older that tlu* other questions 
raised in the appeal of tho defendant before that Couit may he disposed of. 
Costs will abide the lesult. 

f "'“ ^ If-peal allowed, case remanded. 
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[99] The 20th July, 1807 . 

Present j 

Mr. Justice Trevelyan and Mr. Justice Stevens. 


Ram Narain Joshy.Plaintiff 

versus 

Parmeawar Narain Mahta and others,.Defendants.' 


High Court, Jurisdiction of — District Judge, Jurisdiction of — Appeal — 
Appeal withdrawn from the- District Court—Civil Procedure 
Code. (Act XIV of 1882), section 25. 

Ail appeal, tlic subject-matter of which was over Rs. 5,000 in value, was wrough presented 
aud liled in the District Judge’s Court,and was subsequently upon application by the appellant 
withdrawn by the High Court under section *25 of the Civil Procedure Code, and registered 
as an appeal tothatCnirt. The order of withdrawal left it open to the respondent to raise 
objection on the score of want, of jurisdiction of the District Court at the time of hearing of 
the appeal. 

Held, that when an appeal is transferred under section 25 of the Civil Procedure Code 
it must be heard subject to all the objections which could be ta ken before the Court from which 
it has-been transferred. The High Court, therefore, had no jurisdiction to hear the appeal. 

Peary hall Mozoomdar v. Kama! Kishorc Dassia [(1880) I.L.R., ti Cal., 30j and Ledgard 
v. Bull j{188(>) I.L.R., 9 All., 191 : L. R-, l.‘l i. A., 134j. referred to. 

THE facts material to this roporl sufficiently appear from the judgment of the 
High Court. The only yuestion argued was w hether the appeal could be 
heal’d by the High Court. 

Mr. Jackson and Balm Lalmohan Das for the Appellant. 

Mr. W. C. Bounerjec, Balm 8 aligram Singh, Balm Lakshim Sa ray an 
Singh and Balm Dcbendra Chandra Malhk for the Respondents. 

Mr. honnerjer, on behalf of the respondent, took a preliminary objection 
to the hearing of the appeal. He argued that the case transferred was the 
appeal to the District Judge, but the Judge had no jurisdiction to try the appeal. 
The High Court could not, therefore, hear the appeal -Peary Lull Mozoomdar 
v. Komal Ki shore Das ant l( IHBO) 1. L. R, 0 Cal., 30L, hedging v. huh [(1886) 
I. L. R , 9 All,, 191: L. R.. 13 I. A., 131J. 

[40] Mr. Jackson for the Appellant. - The case was not transferred ; 
properly speaking the records were transmitted, aud the appeal is one properly 
before this Court. The Judge in his order says that the appeal should bo 
brought before the High Court; ho should not have admitted it at all. The 
cases cited do not apply, and this Court lias jurisdiction to hear the appeal. 
The learned Counsel then discussed tho effect of the order of Beverley and 
AMEER Ali, JJ., and cited Aukhil Chunder Sen Hoy v. Making Mohun Dass 
1(1879) 4 C.L.R., 491, (496)]. 

The judgment of the High Court (Trevelyan and Stevens, JJ.) was 
as follows 

In this case an objection has been taken by the learned Counsel for the 
respondent to the hearing of tho appeal. Ho contends that as the Court in 
which the appeal was originally filed bad no jurisdiction, the value of the appeal 
being in excess of Rs. 5,000, this Court, in which the same appeal is, hy virtue 

* Appeal from Original Decree No. 304 of 1895 against the decree of Babu Chandra 
Kumar Roy, Offioiating Subordinate Judge of Tirhoot, dated the ‘25th of June 1894. 
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of Dm order made under section 23 of the Civil Procedure Code, now pending, 
cannot hear it. It is with extreme regtet that we find oui selves compelled to 
give effect to this objection 

The facts shortly stated are these Two suits weie decidod at the same tune 
bv the Subordinate Judge of Mo/uffeipoie This case, which was an appeal 
h out the judgment m one of those suits,, w as filed on the 3rd of September 1894 
in the Couit of the Distort Judge of Tuhoot The appeal in the otbei suit 
was filed heio and h is been heaid b\ a Division Bench of this Couit When 
thib appeal wab hied in the Distuct Judgo s Couit an ofheet of the Couit made 
the lollo wing nolo tiled value of cluni is, not mintioued in themenioianduro 

but it apnoiis from the codified cojiv of Hie deciee hied along with the 
memoiandmn that the \ due of claim amounts to Ks 9,855 Thus this 
appeal should he hied in the High Couit Wo mu mention heie that it is 
admitted bv the leu nod Counsel foi the appellant that as a mattei of fact 
the subiect of the dispute in this appeal w is ovei Ks 5,u00 in value, and 
that the appeal w is hied m the uiong Couit Hut he contends that it was so 
[41] hied m consequence of in < am which wo will lelei to heroaftei On the 
(tli Septembei 1S94 tluti*- i 1 tv ah i the ippeal washled, theie was an oidei 
made 1>\ the Distnci JuiLi in most words ‘ \dimt, is an apphcition will he 
made f n the ti insfti of this ippeal lo he taul dong with tlie analogous appeal 
about to lit hied in tin Ilign tiuit Isodito retd be fixed Tint oidei 
w is signed bv the DistncL Jud„i and ilso bv Pifambu Clntleijoe, the pleadei 
toi the lpnellant, who signed the mcnioimdum ol appeal It does not, how 
evei iedlv niittii.loi the pm pose of oui lecision whethei Pitambei Chattorjee, 
the pleadei foi the <i| pelUnt it tint Umo kne v th it th^ value of the claim 
iedlv wis ovti Ks 5 000, ind tint the Distuct Judge of Tuhoot had no 
jurisdiction m the m ittei beciusj, as we shall piisenth point out, the question 
as to how fat the misUlvt undo bv the ipicllmt is (ipiblo ot being remedied 
lias aluadj l«en dealt with h\ i Division Bench ot this Com ton an application 
iti this pnticul *i appt d 1 he next event which happi netl w is that on the 10th 
Januuiv 1895, i Divisun Bctuh ol this (Joint issued a luie at theinstance of 
the appellant calling upon file lospondinf fo show ciuse wli\ tins appeal 
should not lit tiansiened t > the fall of this Couil and be heaid and disposed 
of h\ this Couit with ippod liom Ongmd Douei bio 273 of ^94 now pend 
mg m tins Comb and with which it is nialogous The fiinis ot the lttle aie 
f m accoidance with the piavei of the pdition of the ajipellant The vvoid 
“ fiansfei is ustd If h is been s ud that if the terms ot the Ptocedme Code 
had been stmtl> follow d the vvoid ought to line been withdiawn ” The 
application could hivi bun in id oulv undei one section, uaimly, section 25 
of the Civil Piocedure Codt which aulhouses the Hi h Couit and the District 
Cou,t to allow the pm ties to witlidi iw a suit wl ethet ponding in a Couit of 
Fust Instance oi in a Comt of Vppi il suboidin de to such High Couit oi Dm 
tnct Comt, as the case mav be, and ti\ the suit itself oi fianstei it foi tnalto 
an> othei such suboidmate Couit competent to ti y the same It does not 
mattoi whethei "tiansfer* was the piipei woid to uscmtheiule or not 
The meaning of the rule is obvious It was a lule to show cause why an ordei 
should not he made undei section 25 withdiawmg the appeal hom the lower 
[42] Court and eiuioweung the High Couit to tiv it This mle came on for 
hearing on the 9th August 1895 befoie a Division Bench consisting of PRIN8EP 
and Gliost, TJ The> made the lulo absolute, but in then judgment they left 
it open to the parties at the heaimg ot the appeal toiaise the objection which 
w »s thin raised before them, and which was to the effect that the District 
Judgo had no jurisdiction to tiv the appeal Thus the making of that rule 
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absolute has no effect upon the light of the respondent to raise this 
objection now. 

One of the chief difficulties m this case anses hom an application which 
was presented to this Couit on the 16th September 1895, and was moved on the 
25th November 1895 That application was biscd upon the iact tint the 
appellant’s Vikil, Babu Lilnnhan Dass Iot the hist time on th 9th August 
1895, when the mle came on foi hearing, discovoicd th it the ippeil ought to 
have been valued at moie than Rs 5,000 ind the pi tit on b oes on to submit 
that “ tho facts and encumstances stated above constitute <-utlicient cause loi 
admitting the said appeil aftei the piesuibeil peuoel md sks tl at tho 
aforesaid memoiandum t f appeal (tbit is tho one filed in the Dislinl ludg* s 
Couit) be admitted in this Couit and bo duh log slued oi such tuitliei oidoi 
made is to the Couit nm stem meet Tbit ie illy isfn is wc c in see is 
in application made undoi section 5 of the Limitation \ct loi tic ulnnssion 
of the ippeil aftei time hut with this diftenuce tint instead ci i fiosli memo 
i anduni of appeal being put in it is asked tint the sum inuiioi mclum <t ipp< il 
be allowed to be used m this Couit l pon tint ipi he it on i nlri w is issued 
tilling upon the otlioi side to slow c iusi whs the me moi indum f ippeil 
should not be legistcie 1 is m ippt il to tins C nut 1 Ik mb e line on foi 
heating on tho l ( )th Jinuny 1S67 brine, i Divisi m I cncl c » islm„ of 
Bt \1 JRLI \ and AMI I li ^LT J1 J hoy disc linked 11 e lull 1 nsl of ill tlie> 
siyinthen judgment This is not m ipplie itionfoi tho idn is m tf m ippeil 
iftel time which is bung j it sente d in pi >pt i foun to this Cunt II tie is no 
flesh memoiandum o' lppe il now htioit us Whit wc lie asked to do 

is to tieit an app il which was pusented to I lie Distnct fuel i md which 

was c idled m ie i tml *) Hus C unt n m lpjoil to this Couit dueet 
143] and tiit in the I ie< e»f the udu il the Dins on Bcnth whicl i illid up 
the appeal foi lieu in^ Weuc of ipniion th it w< e mnet do th it Iheapjeil 
as piosented to the Hist let lu l^e his been c illid up t llm Couit 
and is now in ippi il t s tin t tit numleied {01 of 1S95 ind we lit i 

a lo i *b to see n w we cm inhibit n in\ w ly w th the oidti 

made is icguds tint ippeil ’ lh< Uumd Judges Hun considei tint d 
they weit to mike in mm in ton is o! tie ipplie i m thr\ we uld le 
interferin', with toe oidci whieh li msltiied to Hm t euit m ijjeil icidn^m 
another Couit Then toisen is we uneleist md it wisthitthue lould n t 
be on tho hie ol the s uno Couit two ippoals fion tho s im ud n n e nt e u cii 
the looting that this Louit 1 id pmsdietion met the e tlui ei th to ting 
that tho other Couit had nr uuisdielioii Ill it as in i we mdeisfmd 
it, is what the leunod Julies me mt They goon i> siy thiteien sunosm*, 
that a I rush imuioi rndrini ot ipi e il h ul been pu c ittd he \ ee uld ne t idnnt 
it bet iUs>e of the dc lay m its prose i tition, md the \ s iu etleinis ns th it is 
they treat the ipplicition is it it woie one undei s etion r » r| the I mi i tition 
Act, and as if tho memorandum ot app il \\ is it el\ tei he liletl Win the r tho 
learned pleatlei olteicel to hie i lush ineinc i m him ot ippi d it does n t i e u 
but the learned Judges go into the question whtfhei it i Iiesli noni i indum 

was hied, it was eompetont to them to idmit tho ippeil mel e msideling that 
no good reason was showi loi the del ly the \ eouu to tin ceuit lesion th it thov 
could not admit it and they diseliir^e tho iule Tlieso ue ill tlu J lets which 
are now before us 

On the appeal being called on All bound jo loi the respondent contended 
that we have no power to heai it Ihoie is no doubt that this Couit can only 
hear appeals which are piuperly letoie it ind the only wa\ in which appeals 
can be brought betoie it tuo by a. memoiandum ot appeal being hied m this 
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Court m accordance with the piovisions of the Civil Piocedure Code, or when 
an appeil has been btought up to the hleot this Couit by an order made by 
this Couit in the exeiowe of its poweis undei section 25 of thoCivil Procedure 
Code So Hi as section 25 is concerned, theieciu be no doubt that we cannot 
help the appeil mb When i case is ti Hastened to this Couit undoi that seotion, 
it must bo hem d [44] subject to all the objections which could be taken it the 
case hid been heard in the Court horn winch it has been hansfenod The 
luiiscliction given b\ section -15 does not clot In this Couit withgieatei powers 
thm th it which the lowei Couit had so fn it tin question ot jurisdiction is 
concerned It the I own Couit had no puisdietion to ti\ the use be the defect 
in junsdicti m with lelueutt to the a iliu 01 with uteicnce to the situation of 
tie pioputy m dispute ot with ie to ndto an\ otlm inittci wlueh concerns 
juilsdiction this Gnnl coul 1 ln\e no jmisdietion Although the cases 
cited nuiely P ii if f ill Vo onul n \ Komi I i\i<>li u Dassia 1(1880) 

ILlt bCal JO and the else t L d m l \ LP L(l*sS(0 i L K, 9 411,191 

L U 11 I V 1 111 ire not on ill touts with the pic sent c ise, still we think 
tint the i iisons „nen tlieto no ipphcihl H tins C mib could not tiy a suit 
which wish ins( uid tioin iCout whit i Ii a 1 no pm'■diet ion to tiv it, it is 
hticiill < i -co h iw it c m lion in ipioil tiinsiomd tiom i Couit winch had 
no ]Uii lichcmta lie »t *^iic Ii q ,n il It is ulmitbocl th at thoDistnct Judges 
Cjuli In I n> pm the ti ni t > In n tins ippt 1 riiHiJ >ie wo think it follows 
that wee limit he n the ippcil is in ippe il winch in hoeu witlidnwn fiom 
tint Omit ind placed on tin lilt I tl is ( ouit b\ the oidei to which we 
h ive l etc iied 

With i< t ml l) tho liliti (jucstini i is < mltndul tint tin ippeai is now 

on the hlo ot this < >mt uul wi ei i lit u it is m ippt al t> this Couit As wo 

lino pomteinut woe mid only h u it i an ipnc il 1 1 this Cmit it it had 
b m tiled Ihil ml this his n it ho n 1 me Wo Hunk it is quite oleu havm^, 
tunnel to wh it h is t il ui pile thitit woul t lit uic mi potent to us to allow 
i im ni n iiidiun oi ippnl to bt til 1 now It illicit Inpjcn in many cises 
tint m \ppellah C >uit onhiun tint tin p it tn s h in < i ic 1 is t > jui lsdictiou, 
woull unlti stih ii j ot (h Lim ih jii Vet ill -» tin ippt il to bo hied 
but lioio wt in pieiludt 1 horn issintii i such m ip| In i ion o\on it a 
niemoi mdum ot appeal h t now 0 tn Luuu 1 1 i u W m ly issume foi 
tlit pui pew s 1 1 i rtUm i t th il tin q p 11 n t is willm^ i tc i lei i In sli inunoi an 
dura of ippt il V i n itto it 1 u t the ltiint I t must Hol I lie [43] ippellant 
sa\s his client is willing to do so LlieDivisim lit neh ot tins C uit in this case 
boll th it tin 16(b ol S pttmhu IMjwis i i it< too 1 ifco t » tn tpplicitton 
undei set hoi 5 ot tin Limit iti n Vet It ill i ha t illiws tint the 20th of 
Juh 1S97 is vm\ ii it n too Lite N > Ii sli hot i is mtiiumd In out 

opinion Hit decision il iln Diaisi m Bench 1 hinth i n upm its It is a deci 

sion Hilly up in set ti m j of tho L mit tun Vtt m tn siuio ciso, wheie i 
Duisiou Bench 1 is the lined tint m lei tin •> etion it is not competent to 
any ttlio B*neh if tlnsCiui tj it t nil lei it titliei it the ho mn., oi a* 1 any 
othei tim Tht only w av in which th it tl tision could b gob nd of would 

* [S < ‘j Tf lilt p ii el 1 limit ill >n pn suited for any 

h ms \h i ( urt, i ut ipp tl ti ipplii iti u tvpii s u idiy when the Couit is 

1 sidwhtup u dt\pn s lest 1 tin suit ippt il oi ipplu iti m mi> it instituted prison 

t d or unde cn tho diy hit tbt (curt it pens 

Am ipp il r ippli itnn for i it mi w of judgment miy bt 
1'rv.v i t uj.x il ud idmiHel iff i th pcnol f linn tit ion prt sen betlthcicfoi when 

inilu, ii n [ , w \ H PPhtuitoi ippli inf Uisiics the Couit thit ho hid bufh 

8 u n in c f i nil pi os ntingtht ippeilc r making the application 

within such pinrd J , 
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be by review or by appeal. An appeal does not lie to this Court and no 
application for a review has been made. 

It has been contended that these observations of Beverley and Ameer 
Alii, JJ., are mere obiter dicta. But they were obsoi valions directed expressly 
to the application made by the appellant: and although it ma\ have been com¬ 
petent to the Court to stop short at the expression of its opinion to which we 
have first referred, still their decision on the oth°r matters do nob amount 
only to an obiter dictum. It. is an express decision upon a matter which thej 
were invited to decide by the appellant. 

Wo conclude, as wo began, b\ expressing our regret that wo arc obliged 
to give effect to the objection ot Mr Hanna y<v to the honing nl this ajijieal. 

We are in the same position as lho District Judge would h iv<* been if the 
appeal had not boon withdrawn Inin his bio. lie had no jurisdiction wo 
must hold we have none 

The appeal is dismissed with costs 

Pielnniniin/ objection of loved Appeal dismissed. 

S. C. C. 


[ 46 ] Th • Mad Juln, I sp,\ 

Pursj'N r 

Mu JrsTM i< O 1 \im \l\ iM) Mu. .Jusin k Hum. 

Bam Niuaui Smgh and another. Defendants 

tv J SMS 

Mina Koot\.Plaintiff * 

Saif in ereeulwu ot device s (’/oil P raced me l 'od< ( lei A ’.IV oj 1 s S'. J ), sections 1 >, 

SlM~ Sale in cm at ion Ini oifctioi Comt ot piopo tit nl lend >/ undo m, 
attachment bu o supenm ('oioi Juusdution I'letaential nqht <•/ 
purchase is in t xecutioii-sale Conan lent eceiution of decrees 
A obtained a disrte igmist B uj the (joint ot th** Muusif of Jainui and in exei ution 
thereof attached IV s propc 1 1> on the Kith Match 181)1 , the propeit> was sold on the 20th 
Apnl 1891 and pm chased b\ (' who obtained jiowiMon ot it on the Ird <>1 August 1891 and 
then sold his mtcri st to the plain till At the s une tunc lhe defendant 72 had a decree for 
costs against li and his heirs in tho Court of tin Suboidinate Judge of Monghyr, and in exe¬ 
cution thereof attached the same property on the 4th February 1891, and sold it on tho 24th 
August 1891, *.<•., about foui months after the sale of the piopeih bv tho Muusif. The 

•Appeal from Appellate Deeiee No. 185H of 1895 against the deeiee of C. M. W. Biett, 
Esq., District Judge of Bh igalpore, dated the 15th of July 1R95, affirming the decne of Babu 
Abinas Chundor Mittor, Subordinate Judge of Mongin r, dated the J 1th of January 1895. 
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plaintiff Mied for posnession od the ground that, h wing pnroh wed the piopettv of B bofoie 
the heonnd''»lc b\ the Suboidinite fudge, she wis catitlcdto the property The defendant 
c ontondrd tbit the sik by the Munsif of the properly undu itiaihmcut by a Court of a 
higlict gi uk wis ibsoluUly \oul, uid the Munsif hid no jurisdiction to at 11 the property 
nnder section 2S5 * of the ti\il Pioeednu Code 

Held tli it tho sil hi the Muusif wis not witknil jurislie tion ini tbit it i mveyed to 
the plimtiff tit) id title to the pioputi. 

Section 285of tin Civil Pr xi dnro t ode ism rely i se ti m foi procedure to prevent diffo 
tent tlunve uismgoutof the itt lchineut md sile i| the sunt property by difleient Courts 
Bi/knnt Nath Shnln \ l ajnnba Nn »>i P n r (1SS5) I L R 12Cil Sd3j Diiarka Nath 
7Jis\ hml n lithtu Bast ilSJllILH 19 C tl G51] end Pitel Aarem/t Moiaijt \ Han 
dels hat ih in 1(1991) I T R 1* Pom 45HI lelcried t 

Tht futs of this oise sufficiently appou tiom tlie judgment 

Baku Umal an Mu!rt)i ( lo\ Bihu S nlitpmn 'unrfh) and Bahu Vahabit Sahai 
foi the Vppoll mts 

[47] Bahu S mod a l hat an Mittn mel Babu Ptoinotho Nath Sen foi 
f he Respondent 

The judgment nl fclio IHJi Couit (O’Kinealy and Hill, JJ.) was 

as follows 

In fins r ist> the piopeity in dispute y\ is hole! m tnpeshqt by Ramdhan 
Singh, fithei of the defend infs ^ih Shew ik Singh md Hidu Shewak Singh 
Tn Dectmbei 1871 Dhmpit Singh, tlie defendant No 17, puiohased the right 
of the mentg u,oi, Ik oi (Tinpit Singl md lie Inouglit a suit igainst the 
satpe lundat s in the Couit of the Munsif of funui foi meats of tent, attaehed 
tho pmpeity on * lie 16th Much 1891 and sold it on tlie 20th of Apnl of that 
yeai It w is puie Ins id by Put in Singh who obt lined possession of it on the 
Jid kugust 1891, ind then sold his mteiest to Rim Alma Koery, the plaintiff 
in this case \t tht sime tune one Lii] i Ram Nat un hul a deetee foi coats 
igunst the siuie Itimdlnn Singh ml his lions in the Court of the Subordinate 
Judge of Mongh'i md in execution of it ho attuhed the piopeity on the 4th 
Febtuuy 1891 md old it on Mi^iifh August 1891 The plimtiff sued foi 
possession ol the piopoity on tho giound th it, hiving pm chased at an auction 
sale th( light ot Ramdhan Singh me! his hoits hefoie the second sale, which 
took place m the Cunt of the Suboidinite Judge ot Monglm, she was entitled 
to the piopeity 


If wis in god in tho Couit la low tint undei section 285 of the Code 
of Civil Pioceduie, the »ilohy the Munsif of the piopeity undei attachment by 
tho Suboidinite Judge which was iCouit ol i lughei giade, was absolutely void 
or m othei wonts, that the Munsif hul no ,uusdiction to sell the propeity 

This question camo before this Covit m the cise of Byhant Nath Shaha 
v liajrmha \aiatn fiat f(IBS'S) l L R , 12 Cal, 313 1 in which all the cases 
of the dilleietit High Couits weie loviewod It wis theie pointed out that 
the object of tbit section wis to pievent a confusion in the execution of deciees 
and where the execution sile li is boon hold by an inferiot Couit at the instance 
of thedeeioe holdei, the Coui t itself, tho decieo lioldei, and the auction-purchaser 


[S<c 285 —Whir property not m tbe i ustodj of -rov Couit has beon attached id 
execution of de< roe, i f mou Couits than one tho Court which 
shillroceive ->r rrali/e such property and shill dotermroe any 
(turn thereto ind in\ objection to the ittichment thereof, shall 
be the f ourt of highi st gr ide, oi, where there is no difference in 
guide b i wu n sm ii < on it the Couit under whoso leeroo the property was first attaohed J 


Proputy lUaehtd 
execution f d cues 
cu ril ( nuts 


in 

ot 
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being without any information of any objection to the exercise of a jurisdiction 
[ 48 ] which that Court would ordinarily he competent to exercise, and the sale 
had been confirmed without any objection raised, it gives a valid title. 

In the case of Duarka Nath Dass\. Iiankit Buhari Do.su [(1891) I. L. 11., 
19 Cal., 651] tho same property was attached by the Courts of the first and 
second Munsifs, and it was contended that the sale by the second Munsif 
was absolutely void, inasmuch as the property had been attached by the first 
Munsif. The Divisional Bench, following the case of Bt/kant Nath Sh%ha v. 
Rajendra Narain Rai [(1885) 1. L. R., 12 Cal., 33.31 decided that this was not so. 

All these cases have been reviewed in the case of Patel. Naranji Morarji v. 
Haridas Navaham [(1893) l. h. R., 18 Bom., 458], and there it has been held 
that neither the language of the section, nor the object with which it may be 
supposed to have been introduced, made it necessary to hold lliat the sale by 
the second class Subordinate Judge was a nullity, when the property sold had 
been attached by a Court ol a superior grade in execution of a decree before the 
actual sale took place. 

So far as we can see section 285 is merely a section for procedure to 
prevent different claims arising out of the attachment and sale of the same 
property' by different Courts. If we look at section 15 of tho Code and con¬ 
sider the words regarding the Courts in which suits shall be instituted, we find 
that the words there are as strong, if not stronger, than the words of section 
285, and yet that section from the very beginning has been held to be only a 
section regarding the procedure ol the Courts and not affecting the jurisdiction. 

We think the decision of the Court below is right and we dismiss the 
appeal with costs. 

B. D. B. -- Appeal dismissed. 

NOTES. 

[ In the C.I’.C.. 1908, 63, sub-clause (i) it is provided that 1 Nothing in this section 

shall he deemed to invalidate any proceeding taken by a Court executing one of such decrees.' 

This settles the previous conlliet of case-law between decisions like < I898) 25 Cal., 16 ; 
(1907) 34 Cal., 836; (185)8) 22 Horn., 88 ; ( 189ft) 19 Bom., 127 ; (18941 18 Bom., 158 ; (1899) 
22 Mad., 295 ; (1900) 13 C.P.L.R.. 145; and those like (1904) 26 All.. 588; (1905) 27 All., 
50; (1909) 31 AH., 527. The Legislature adopted the former view in prtference to thal 
vaken by the Allahabad High Court.) 
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The facts of the case for the purpose of this report are sufficiently stated in 
the judgment of the High Court. 

Babu Sharat Chundcr Roy Chowdhry, for the Appellants. 

Babu Mohendra Nath Roy, for the Respondents. 

The judgment of the High Court (Baneujek and Stevens, JJ.) was 
as follows:— 

Banerjee, J. —This appeal arises out of a suit brought by one Dinonath 
K&rmokar to obtain a declaration that a decree originally obtained by the 
defendant No. 4 against the defendants Nos. 2 and 3, which had been purchased 
in the name of defendant No. 1, had roally been purchased by the plaintiff for 
his own benefit. 

[ 60 ] The plaintiff, in his plaint, stated that execution had been taken 
out by him in tho name of his benamdar, the defendant No. 1, hut that 
subsequently a dispute having arisen betweon him and the defendant No. 1, 
the latter wrongfully, against his consent, took out execution in tho year 1892. 
and that this was his cause of action for bringing the present suit. 

There was a further relief asked for relating to certain immoveable 
property, but that was subsequently given up, and the suit proceeded only 
with reference to the first mentioned relief, namely, the relief by way of a 
declaration that the decree in question had been purchased by tho plaintiff in 
the name of the defendant No. 1. 

The defence was that the suit was barred by limitation, that it was barred 
also by section 214 of the Code of Civil Procedure, and that the defendant 
No. 1 was not a benamdar lor the plaintiff. 

Tho first Court found for the plaintiff upon all the questions raised iri the 
case. Upon appeal by the defendant No. 1 or rather, 1 should say, by the 
purchasers of his intorest, the objection under section 214 of tho Code of Civil 
Procedure seems not to havo boon pressed, hut an objection under section 42 
of the Specific Relief Act was substituted in its place : and the other two 
objections -the one of limitation and the other on the merits raised in the 
first Court--were again urgud before the Lower Appellate Court. 

The learned Subordinate Judgs’de.-ided all the three points, against the 
defendants-appellants, and confirmed the decree of the first Court. 

In second appeal, it is contended for tho defendants-appellants, first, that 
the Courts below were wrong in holding I hat the suit was not burred by 
limitation, whereas they ought to have held that it was so barred . secondly, 
that the Court of Apjieal below ought to have held that the mil was barred by 
section 244 of the Code of Civil Procedure ; and, thirdly, that tho Court of 
Appeal below ought to have held that the suit, was barred by tho proviso to 
section 42 of the Specific Relief Act. 

Upon the first point we are asked to hold that tho suit is governed by 
article 95 of the second schedule of the Limitation Act, and f.hat if that article 
applies, article 120 of that schedule which has been applied hv the Lower 
Appellate Court cannot [61] have application. On the side of the respondents 
it is contended that article 95 does not apply to this cast), and it is further 
contended, that, having regard to the facts found by the first Court, no question 
of limitation can arise in this case, as tho suit was brought within three years 
from the date of the cause of action alleged in the plaint, that, cause of action 
being the wrongful execution of the decree by tho defendant No. 1 in the year 
1892, the earlier execution proceedings being found by theMunsif to have been 
taken out really by the plaintiff, though in the name of his benamdar, the 
defendant No. 1. 
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The finding of the Munsif upon this question has not in any way been 
interfered with by the Lower Appellate Court; but then it is open to the 
appellants to contend that the Appellate Court has not confirmed the view of 
the first Court, it having overruled the plea of limitation on the ground that 
the suit was governed by article 120, and was not barred by limitation, as 
it was brought within six years of the date of the institution, of the first 
execution proceedings. 

If it was not clear that, article 120 applied to the case, then perhaps it 
would have been necessary to send the case hack to the Lower Appellate Court. 
But in our opinion the Lowor Appellate Court was quite right in holding that 
the case was governed by article 120, because we think that article 95 of the 
soeond schedule of the Limitation Act, the only other article under which it 
has been contended, and it could possibly have been contended, that the case 
can come, lias really no application to this case. Article 95 applies to a suit 
to set aside a decree obtained hy fraud, or for other relief, on the ground of 
fraud. The present suit is not one to set aside a decree obtained by fraud 
The question is whether it is one for other relief on the ground of fraud. 

We are clearly of opinion that this question ought to bo answered in 
the negative. 

As has been pointed out by the learned Vakil for the respondents, the 
plaintiff is entitled to the relief lie asks for, namely, a declaration that he was 
the real purchaser of the decree, and that the defendant No, 1 was only a 
benamdar for him, quite irrespective of any fraud on the part of the defendant. 
This suit [52] cannot, therefore, he said to lie one for relief on the ground of 
fraud. That being so, article 95 cannot have any application to this case. As 
that article does nob apply, and as no other article expressly provides for this 
case, article 120 must apply to it. 

We may liere notice a case which was relied upon by the learned Vakil 
for the appellant, namely, the case of Chinnier Nath Choivdhry v. Tirthanund 
Thakoor L( 1B7H) I. L. R.. d Cal, 504]. That case really goes against the 
appellant's contention; for it shows that article 95 does not apply to every 
ease in which fraud enters as an element in the conduct of the defendant, but 
it is limited in its application to eases where relief is claimed on the sole 
ground of fraud. 

As to the second contention, it is enough to say that the question raised 
iti this case is not one arising between the parties to the suit in which the 
decree was passed, or their representatives, but is one that arises between two' 
parties, each of whom claims to lie the representative of one of the parties to 
the suit, namely, the party in whose favour the decree was passed. 

That being so clause (c) of section 244 does not cover this case. And 
this appears clear upon a reference to the last paragraph of section 244, 
which relates to a case in which the question arises as to who is the represen¬ 
tative of a party for the purpose of this section. Li such a case as provided by 
the section the Court may either stay execution of the decree until the question 
has been determined by a separate suit, or may itself determine the question 
by an order under this section. 

It is not suggested that the Court of execution was ever called upon to 
decide the question that is now raised, and therefore there can be no doubt 
that a separate suit would lie for the determination of that question. 

As to the last point, the question was not raised in the first Court. If 
it bad been raised in the first Court, and if the objection was well founded, the 
plaintiff could have amended the plaint by asking for an injunction which, it is 
suggested in the appellant’s argument, the plaintiff ought to have asked for. It 
is true that the question was allowed to be raised by the Lower Appellatq 
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[53] Court, but that Court decided the question against the defenclants- 
appellants. If the objection had been well founded, we should have followed 
the course that was followed by the Bombay High Court in the case of Saidar 
Singji v.Ganpat Singji [(1889) I.L.R., 11 Bom., 395] . But we do not think it 
necessary to take that course for two reasons : In the first place, we do not 
think that the objection is well founded. We do not think that any injunction 
was necessary to be asked for in this case. The plaintiff’s case is that he is 
the real purchaser of the decree, and that the defendant No. 1 was merely a 
benamdar for him. If he succeeds, as he has succeeded in the Court below, in 
obtaining a declaration that he is the real purchaser of the decree, no further 
proceedings can be taken in execution, and no multiplicity of proceedings 
can arise for the avoiding of which a prayer for an injunction might 
have been needed, because an ’application hy him to tho Court, of execu¬ 
tion to place him on the record as the real representative of tho decree-holder, 
will have the effect of putting an end to all further proceedings antagonistic to 
him. 

The learned Vakil for the appellant, in support of his contention that, in 
cases like this, a prayor for an injunction ought to be made, relied upon the 
case of Kunkamed v. Kutti [(1891) 1. L. R., It Mad., 167 j. That caso was of a 
very different nature from the one now before us. There tho plaintiff asked 
for a declaratory decree that a certain donee had been clitaitied against him 
by fraud, and it was hold that the plaintiff ought to havoprayod for a perpetual 
injunction restraining the decree-holder fioni executing his decree, hi that 
case, the prayer for an injunction was necessary, because it was hy an 
injunction only that tho plaintiff could really protect himself from execu¬ 
tion proceedings being taken against him hy the decree-hoi dor, who had 
obtained the decree by fraud. Here, as f have pointed out above, it was open 
to the decree-holder to put an end to all further execution proceedings hy an 
application under section 232 of the Coded Civil Procedure. 

But granting that there was any difficulty in obtaining a cessation of 
execution proceedings hy an application for substitution under section 232 of 
the Code, there is a second reason why, as 1 said, it was unnecessary to remand 
the case after giving leave [543 to the- plaintiff to amend tho plaint, This is 
the position of affairs. The defendant did not raise any objection under section 
42 of the Specific Relief Act in the first Court: if ho had done that, the plaintiff 
might have prayed for such amendment of his plaint as was then necessary. 
As matters now stand, it appears on the appellant’s own showing that the 
rights of the plaintiff have become vested in tho defendant No. 2, oue of the 
judgment-debtors under tl\e decree, the purchase of which has given rise to this 
litigation. 

If then it is declared that originally tho plaintiff was the real purchaser of 
the decree, and not the defendant No. 1, the result would ho this that the decree 
would now, in the course events have taken, he transferred to defendant No. 2, 
one of the judgment-debtors, and by section 232' of the Code of Civil Procedure, 
clause ( b ) of the proviso, it cannot be executed against any of tho other 

• [Sec. ‘232 If a decree ho transferred hy assignment in writing, <>r hy operation of law, 

nan tho dccu-c-holder to any other person, the transferee may 
Application by transferc apply for its execution to the Court which passed it; and, if that 
of. decree. Court thinks fit, the decree may bo executed in the same manner 

and subject to the same conditions as if the application were 
made by such decree-holder. 

Provided as follows :— 

* # * * 

(6) where a decree for money against several persons has been transferred to oue of them, 
it not be exoouted against the others.] 
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iudgn.ienfc-debtors. Thus, even if the objection of the appellants had been well 
founded, having regard to the change in the circumstances, we do not think 
that there would have arisen any necessity for remanding the case after giving 
the respondents leave to amend their plaint. The grounds urged before us, 
therefore, all fail, and the appeal must he dismissed with costs. 

S. C. G. Appeal dismissed. 


NOTES. 

[1. Consequential relief "should be asked lor : --(1907) H (J.L.J. 485, see also (1911) P.R. 1. 

II. As regards the scope of see. 244, sue also (1<K)S) 31 All.. 82; (1898) 21 Mad,, 388; 
0. KC., 1908, sec. 47. 

III. Article 95, Schedule 1 of the Limitation Act, 1908 has no application where on the 
face of the plaint no equitable relief is claimed on the ground of fraud :--(1912) 37 Bom., 158.] 
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ORIGINAL CIVIL. 


The IUlh May, 1 aV7. 

Present; 

Mr. Justice Sale. 


Omrita Nath Mitter 
versus 

Administrator-General of Bengal. 

Interest Act {XXXIl of 76.7.9), section l —Certificate, of the Administrator- 
General registering a debt -- 11 WriUenunstriiment” — Administrator- 
General’s Act. (II of IH71), section H5-—Iiight of creditors to 
immediate payment in full if assets sufficient Rateable 
payment,” Meaning of ■Meaning of “ shall be. liable to 
,jay ”—Succession Act {X of IH(io), section -Probate 
and Administration Act (V of JAM), section 104. 

A certificate of the. Administrator-General admitting a debt lobe duo is not such a 
“ written instrument" as is contemplated by the Interest Act [55] (XXXlf of 1839). because 
the amount mentioned therein is not payable by virtue of the certificate which merely pur¬ 
ports to cortify the rtgisiration of the amount ol the admitted debt for the purpose of 
convenience in administering the estate. 

In a suit by a creditor if his demand be uncontented or proved and the executor admits 
assets, the plaintiff is entitled at the hearing to an order for immediate payment without 
taking the accounts. The admission of assets for the payment of a debt is also an admission 
of assets for the purposes of tho suit and extends to eusts if the Court thinks fit to give them. 
There is nothing in section 35 of the Administrator-General's Act (II of 1874) which qualifies 
or restricts or otherwise interferes with the right of a creditor to demand immediate payment 
of his claim in full when the realizable assets in the hands of the Administrator-General are 
sufficient lor the immediate payment of all claims in full. The “ rateable payment ” referred 
to in the above section, as well as in section 282 of tho Succession Act (X of 1865), and in 

• Original Civil Suit No. 845 of 1896. 
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section 104 * of tho Probate and Administration Act (V of 1881), is rateable payment ovt of 
the assets ; it is nowhere provided that it shall be made out of the uett income of the estate 
or any other specific part of the assets. 

Tho language (“shall bo liable to pay the costs)’’ used in clause 1 ol section H6t of the 
Administrator-General’s Act (II of 1874) shows that it was intended not to impose upon a 
creditor to whom the condition of exemption was inapplicable, an absolute obligation to pay 
the costs of the suit, but to leave a discretion to the Court to relieve him of the obligation if the 
circumstances ol the ease required it. Janie s v. Young [(1H84j L.R., 27 Ob. 1).. 622] referr ed to. 

THE facts of the case appear fully from the judgment. 

Mr. Palit and Mr. J. (}. Wnndrojjc for the Plaintiff. 

The Advocate-General (Sir Charles U. Paul) and Mr. Henderson for tho 
Defendant. 

Sale, J. —Kumar Indra Chundra Singh of Paikparah died on the 14th of 
May 1894, leaving a will whereof ho appointed the Administrator-General of 
Bengal the executor, and leaving also a very largo estate valued for the purposes 
of probate duty at over 38 lakhs of rupees. It appears that at the lime of his 
death the testator was indebted to the extent of about 14 lakhs of rupees, a very 
large portion of this sum, viz., 1 if lakhs, being due to Maharajah Doorga Churn 
Law, a secured creditor. 

On the 30th Juno 1894 the Administrator-General obtained probate of the 
will of the testator and has since been engaged in tho administration of his 
estate. On the 2nd October 1894 the [S6] plaintiff gave notice to the Adminis¬ 
trator-General of a claim against the estate for principal and interest due on a 
promissory noto executed in his favour by the testator dated tho 2nd April 
1892. The principal sum secured by the note is Rs. 50,000 car rying interest 
at the rate of 7i per cent, per annum. The plaintiff, however, claimed that, 
tinder an oral arrangement come to with the testatoi, he was entitled to interest 
at 9 per cent. A correspondence ensued between the plaintiff and the 
Administrator-General as to the rate of interest chargeable, and eventually an 
arrangement was come to, and, as appears from the Administrator-General’s 
certificate dated the Htli June 1895, the plaintiff's claim was admitted and 
registered tor the sum of Ks. 55,988 J4-8 carrying interest on Its. 50,000 at 
8 per cent, per annum from tho 1st June 1895. 

The Administrator-Genoral then, out of the income of the estate, as it 
was realized, proceeded to declare dividends in favour of tho creditors who had 
registered their claims and tendered the proportion payable to the plaintiff' 
in part satisfaction of his claim. The first of those dividends was doclarod on 


"Save as afrresaid, all 
debts to be paid equally and 
ratably. 


* [Sec. 104 :—Saw us aforesaid, no creditor is to have a 
right of priority over another. 


But tho executor or administrator shall pay all such debts as he knows of, including hi, 
own, equally and ratably, as far as the assets of tho deceased will extend.] 


t [Sec. 35 :—If anv suit be brought by a creditor against any Administrator-General in 
his representative character, the plaintiff shall he liable to pay 
Creditors’ suits against the costs of the suit down to and including the decree, unless 
Administrator-General. upon proof by affidavit or otherwise that not less than one 

month previous to the institution of the suit he, had applied in 
writing to the Administrator-General, stating the amount and other particulars of the 
claim, and supporting the same by such evidence as, undor the circumstances of the case, 
the Administrator-General was reasonably entitled to require, and that the Administrator- 
General had refused or neglected to register the claim according to the practice of his office. 

If in any such suit judgment is pronounced in favour of the plaintiff, he shall, neverthe¬ 
less, be only entitled to payment out of the assets of the deceased equally and ratcnhly with 
the ot her cred i tors, ] 
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the 30th June 1895, and the last on the 20th of January 1897, and the total sum 
thus set apart for payment of the plaintiff's debt and which the Administrator* 
General now holds for this purpose amounts to Rs. 52,144-11-7. The plain¬ 
tiff declined to accept payment of his debt by instalments and claimed to be 
paid the whole amount due to him in one sum with iuterest on the entire 
principal sum. The Administrator-General, on the other hand, insisted that 
the plaintiff was bound to accept payment of his debt by instalments, and denied 
that the plaintiff was entitled to interest on the dividends tendered to him and 
set apart to his credit. 

It appears that in the year 1895 the Administrator-General proposed to 
raise a sufficient sum to pay off the creditors of the estato by selling a portion of 
the estato; but the beneficiaries under the will of the testator were opposed 
to any scheme of payment which would necessitate either a sale of any portion 
of the estate or even a fresh charge being created for that purpose. In 
the course of that year two suits were instituted m this Court against 
the Administrator-General, one l>v Sreemuttv Saraswati, the daughter, and 
the other by tfrmmutty Mrinalini, [57]the wi low, of the testator, praying 
for administration of the estate. In the one suit the plaintiff Saras- 
wati asks that the Administrator-General may he restrained from raising a 
loan to pay off the creditors, while in the other suit the plaintiff Mrinalini 
soeks to restrain the Administrator-General from resorting to a sale of any 
portion of tho estate for the purpose of satisfying the debts due thereon. 

On the 6th of December 1895 the plaintiff gave notice in writing to the 
Administrator-General that he would claim interest at 8 per cent, on the sum 
of Rs. 55,988-14-8, being the sum admitted to he due to him by the certificate 
of the 8th of June 1895, including interest duo on the principal sum up to the 
1st of Juno 1895. 

On the 7th of December 1896 the plaintiff instituted the present suit against 
tho Administrator-General claiming payment of the following sums 

(1) Rs. 62,055-9-4, being the sum of Rs. 55,988-14-8 representing the 
original registered claim,and a further sum of Rs. 6,066-10-8 representing interest 
at 8 per cent, per annum calculated on the principal amount of the debt from 
1st June 1895 to the date of the institution of the suit; 

(2) Rs. 599, hoing the interest at 8 per cent, calculated on the sum of 
Rs. 5,988-14-8 from the 6th of December 1895 : and 

(3) Rs. 300, representing the damages alleged to have been sustained by 
the plaintiff' by reason of his having been put to proof of his original claim. 
The last of these claims has not been pressed and it is nob necessary therefore 
to refer to it further. 

As regards die claim to interest on the sum of Rs. 55,988-14-8 the plaintiff 
relies on the provisions of section I of the Interest Act (Act XXXII of 1839). 
It is suggested that the sum of Rs. 55,988-14-8 is a sum “ payable by virtue 
of a written instrument” within the meaning of the section, inasmuch as 
it is the total sum admitted to be duo by the certificate of the 8th June 
1895. But in my opinion the certificate of the Administrator-General iB 
not a “ written instrument ” such as is contemplated by the Act, because 
the amount mentioned therein is not payable by virtue of the certificate, 
which merely purports to certify the [58] registration of the amount of the 
admitted debt for the purposes of convenience in administering the estate. In 
any case the sum claimed represents interest upon interest, and as such ought 
not I think to be allowed under the discretionary powers vested in the Court, 
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The main object, of the suit is, however, to establish the plaintiff’s right 
to immediate payment of his claim with interest on the entire principal sum 
from the 1st of June 1895. 

The general principle applicable to a creditor's suit against an executor is 
clear, [f the plaintiff’s demand ho uncoutostod or proved, and the executor 
admits assets, the plaintiff is entitled at the hearing to an immediate order for 
payment without taking the accounts, and, moreover, the admission of assets 
for the payment of a debt is also an admission of assets for the purposes of the 
suit, and extends bo costs if the Court thinks fit to give them- -Williams on 
Executors, 9th Edition, Vol. f T, pp. 1892-93. 

The term “ assets,” thus employed, has a wide signification, and moans 
the property of a deceased person chargeable with and applicable to the 
payment of his debts An admission of assets in tin's sense therefore means 
an admission of the sufficiency of the realizable property of the deceased 
available for the immediate payment of his debts. An admission of assets may 
he made by the executor or proved against him in various ways: Eaton on 
Judgments and Orders, 5th Edition, Vol. li, p. 1253. Jn the present ease there 
is no question, hut that the assets in the hands of the defendant are and have 
always been amply sufficient to pay in full all the debts of the deceased. Nor 
is it suggested that a sufficient portion of these assets could nob immediately be 
realized and applied in satisfaction of the entire amount of the liabilities of 
the estate. 

The difficulties that exist in the administration of the estate are created 
only by the beneficiaries who object to any portion of the estate being charged 
or sold for the immediate payment of the creditors’ claims. Hut as between the 
benefioiaries and the creditors, the rights of the creditors to immediate 
payment, if the assets are sufficient, for the purpose, are paramount. It is 
clear from the defendant’s written statement that, though there were sufficient 
realizable assets in his hands for the payment in [59] full of all the 
creditors of the estate, the course lie proposed to adopt in the administration 
of the estate was to pay the creditors rabeahlv out. of the surplus income of 
the estate. 

J.n the 4th paragraph of the written statement the defendant states 
as follows:— 

“ Kumar Indru Chundra Singh in the plaint mentioned was at the time of 
his death heavily indebted—his debts amounting to nearly J4 lakhs of rupees, 
and the income of the estate not being sufficient to enable the defendant there¬ 
out to pay all the debts at once, lie proposed to sell off' a portion of the estate. 

In the 6th paragraph there is this statement: “From time to time, the 
defendant out of the surplus income of the estate available for the payment of 
debts declared dividends vateably in respect of the creditors of the estate whoso 
claims had Iwen duly registered.” 

As regards the 8th paragraph of the written statement it would seem at 
first sight that it was denied that the realizable assets of tho estate wore 
sufficient for the immediate payment of tho claims of all creditors in full. The 
paragraph runs thus :— 

“ It is not the fact, that the defendant i* in possession of ample means for 
the immediate discharge and satisfaction of the amount due to tho plaintiff 
for principal and interest, and of all other claims against the said estate as 
alleged in the 12th paragraph of the said plaint. So far as funds belonging to 
the said estate have been available for the payment of debts, the defendant 
has always been ready and willing and has offered to make payments from 
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time to time by wav of dividends as aforesaid to the plaintiff in respect of the 
amount due to him equally and rateably with the other creditors.” 

Comparing these allegations with those made previously and with what 
follows in a later paragraph, and with the allegations contained in the corres¬ 
pondence between' Lhe parties which has been read, it is quite clear, and it has 
not been otherwise suggested in argument,that the insufficiency referred to in the 
8th paragraph is the insufficiency, not of the realizable assets, but of the annual 
surplus income. The equal and rateable payment which the defendant offered 
to make to the plaintiff, and which is referred to in this paragraph, is rateable 
payment out of the surplus income. 

It is only noeessary to refer to one other paragraph of the written 
statement. 

[60] In the 12th paragraph the defendant says: “If this Court should 
be of opinion that the defendant is not hound to accept payment of the amount 
due to him by instalments or bv way of dividends, the defendant states that 
by reason of the institution of the said administration suits he is unable to 
pay and discharge the amount so due to the plaintiff, but that he is willing to 
pay the same in the ordinary course of administration.” 

What 1 understand the defendant to convey by this paragraph is that his 
refusal to accede to the plaintiff's demand for immediate payment of his claim 
in full has been occasioned, not by the insufficiency of the realizable assets in 
his hands, but solely by the conductor Lhe boneficiaries who object to the debts 
being paid out of the corpus of the estate. 

It has been shown that the annual nett income of the estate is very large, 
amounting to two lakhs of rupees or thereabouts, and this would be sufficient 
in the course of time to provide for the payment of all claims, and no doubt 
the Administrator-General was acting in the interests of the estate in endeav¬ 
ouring to pay off the claims hy instalments out of surplus income, but the 
question is whether there is any legal warrant for thus postponing the tights 
of creditors. No real difficulty I apprehend exists or is created by reason of 
the institution of the two administration suits by beneficiaries. These suits 
have, I understand, been amalgamated and are now ponding, hut no order has 
l>een obtained restraining the defendant from raising a sufficient sum hy sale 
of a portion of the asset* for the purpose of paying off the creditors. Moreover, 
in the event of a decree for administration being made, the Court would, in the 
usual course, after proof of claims if a sufficient fund he not then available for 
payment of the debts in full, direct the required amount to be raised hy a sale 
of a sufficient portion of the assets. 

It is contended, however, that section 85 of the Administrator-General’s 
Act has placed a restriction on the rights of creditors, and that the effect of the 
section is to give the Administrator-General the right to insist that creditors 
of estatos in his hands shall accept payment of their claims hy instalments 
out of nett income although there may he ample realizable assets available for 
immediate payment of all debts in full. 

[61] The clause of the sectiou relied on in support of this contention is 
as follows:— 

“If in any such suit(*.c., a creditor’s suit against the Administrator-General) 
judgment is pronounced in favour of the plaintiff, he shall nevertheless be only- 
entitled to payment out of the assets of the deceased equally and rateably 
with the other creditors.” 

A similav provision was contained in section 33 of the Administrator- 
General’s Act of 1807. The right of creditors to rateable payment is also 



ADMINISTttATOK-GKNEUAL OF BENGAL [1897J l.L.B. 25 Cal. 62 


defined infection 282 of the Succession Act and section 104 of the Probate 
aud Administration Act. 

Section 282 of the Succession Act provides : “ Save as aforesaid (i.r.., as 
provided by seotion 281) no creditor is to have a right of priority over another, 
by reason that his debt is secured by an instrument undar seal or any other 
account. But the executor or administrator shall pay all such debts as ho 
knows of, including his own, equally and rateably, as far as the assots of the 
deceased will extend.” 

Section 104 of the Probate and Administration Act. is, excepting the 
omission of a clause which is immaterial for the present purpose, in precisely 
similar tevms. 

Now the “ rateable payment.” referred to in all these sections is rateable 
payment out of the assets. It is nowhere provided that, rateable payment 
shall be made out of the nett income of the estate, or any other specific junl 
of the assets Tnese sections deal with the creditors’ rights as regards the 
general assets of their deceased debtor, and apart from an v question of lien, 
the object is to prevent anyone creditor obtaining an advantage over another 
in respect of the payment of his debt, and to provide for the payment of all 
claims proportionately out of the assets of the estate. The language of the.se 
sections shows that the Legislature was dealing with cases whore the general 
assets or the realizable assets were or might he insufficient for the pavment in 
full of the claims of all the creditors. If would he unnecessary and nieaningloss 
to provide for proportionate or rateable paymont when the i calizuMc assets are 
amply sufficient for the immediate payment in full of all claims, nor could in such 
a case the pavment of one creditor in full in anv way prejudice or postpone the 
[62] rights of other creditors. There is, in my opinion, nothing in section :i;j 
of the Administrator-General’s Act Which qualities or restricts or otherwise 
interferes with the right of a creditor to demand immediate payment of his 
claim in full, when the realizable assets in the hands of the Administrator- 
General are sufficient for the immediate payment ol all claims in full. 

it could not have been intended by this Act any more than hv the Succes¬ 
sion Act or the Probate and Administration Act to give representatives of 
deceased parsons the power, where assets are admittedly sufficient, to postpone 
indefinitely the payment of debts. It appears to mo that my view ol the 
section is in accordance with tho authorities hearing on the question. 

In Hanoiabalu Sauna (>pa v. Cook '(1883) 6 Mad., II. C., 341 ij property 
had been attached before judgment, and the Administrator-General helotc judg¬ 
ment took out letters of administration and was made a parly to the suit in the 
place of the widow, the original defendant, and it was held under section 33 
of Act XXIV of 1867 that under the decree obtained by the plaintiff he 
was only entitled to rank with other creditors. It does not appear in this 
case that there were any assets available for distribution amongst the 
general body of creditors beyond the fund which had been attached before 
judgment and which was admittedly insufficient to pay all the creditors in full. 

In NilkomiU Shawv.RiwA [(1872) 12 B. L. It., 287 i, it was held that 
when a person obtains a decree against an executor or administrator he is 
entitled to have his decree satisfied out of the assets of tho deceased, and that 
section 282 of the Indtafi Succession Act does not interfere with that right. 

In the case of Alliance Dank of Simla v. Hoff (which i» unreported) exe¬ 
cution was issued against the executor of a judgment-debtor for the full amount 
of the decree, although the testator’s estate was not sufficient to pay the full 
amount of his debts. 
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The list case is that of licmfryx. Da Penning [(1884) I.L. It., 10 Gal., 
929, i where the defendant having died alter judgment a rule was obtained 
[68] against the Administrator-General as representing his estate to show 
cause why the decree should not be executed against him. The course pursued 
in the case of Alliance Bank of Simla v. HujJ was followed, and it was observed 
by Pigot, .1., that “ section 35 of the Administrator-General's Act is limited to 
the express purpose for which it was enactod, and there is nothing in that 
Act or iu the Civil Procedure Code to change the position of the Administrator- 
General or to place him in a hotter position than an ordinary suitor.” 

It has been contended next that iu any case the plaintiff must boar the 
costs of this suit, and reference is made to the J si clause of section 35. 

That clause provides that “ if any suit lie brought hv a creditor against the 
Administrator-General iu his representative character, the plaintiff shall be 
liable to pa\ the costs of the suit down to and including the decree, unless he 
is able to show that not loss than one mouLh previous to the institution of the 
suit he had applied to the Administrator-General to register his claim, and that 
the Administrator-General refused or neglected to do so.” 

Now, I think the clear object of a provision of this character is to prevent 
the costs of a suit being unnecessarily incurred by a creditor, who is desirous 
of proving his claim, anil accordingly a creditor who institutes a suit without 
first submitting his claim to the Administrator-General as provided iu that 
section, renders himself “ liable to pay the costs of the suit down to and 
including the decree.” 

ft. is to he observed that what the section says is that a creditor is under 
certain circumstances to bo liable to pay the costs of the suit, not that he shall 
pay the costs. In my opinion the language used shows that it was iutended 
not to impose upon a creditor to whom the condition of exemptiou was inap¬ 
plicable an absolute obligation to pay the costs of the suit, but to leave a 
discretion to the Court to relieve him of the obligation if the circumstances of 
the case required it. 

Hu, where under section 13b of the Civil Procedure Code it is provided 
that under certain circumstances a party, it a plaintiff, shall be liable to 
have bis case dismissed, or if a defendant to have his defence struck out, this 
Court has invariably exercised a [64] discretion as to whether the penalty 
shall in any given case he imposed or not. 

And again in the case of James \. Yuiam [(1884) L. It., 27 Ch. 1)., 652] 
NORTH, .1., ill considering the meaning to lie attached to the words "shall be 
liable to forfeiture ” occurring iu a certain statutory enactment, made the 
following observations:— 

‘‘It is said that under that section, as soon as there is any default iu 
working under the rules or any non-compliance with the rules, tbore is an 
absolute forfeiture, which cannot ho got rul of, so that at the end of tbo five 
years the gales came to an end without the exercise of any discretion by tho 
gavellev or any other person. Rutin the first plaoe if the Legislature bad 
intended that. 1 think it would have said so. Nothing would have beon easier 
than to have said ‘ it shall he forfeited and come to an end.* I say nothing 
about the construction of those words if they had been there, but when the 
words aro not shall be for fatted but shall be liable to be forfeited, it seems to me 
that what was intended was not that it should be an absolute forfeiture, but 
a liability to forfeiture which might or might not be enforced.” ’ 

Tbe prosed suit is inftio sense an unnecessary one. The object of it is 
not to prove tbe plaintiff's claim, but to establish his right to immediate 
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payment of the entire sum with interest thereon, which right the defendant 
has refused to recognise. This is not, therefore, a case where the penalty us to 
costs provided by tho section should be enforced. The result is that there 
must be a decree in favour of the plaintiff for payment of tho sum of 
Rs. 62,055-9'4, together with further interest at the rate of 8 per cent, on the 
principal sum of Rs. .*30,000 from the date of institution of the suit to the 
date of the decree. 

The plaintiff is also entitled to tho costs of this suit, which, together with 
the decretal amount, the defendant must pay out of the assets in his hands 
belonging to the estate of Kumar lndrn Chandra Singh. 

Tho defendant may also retain his costs as botweon attorney and client 
out of the estate; both sets ol costs to be taxed on scale No. 2. 

Attorney for the Plaintiff : Babu Amar Nutli Ghose.. 

Attorneys for the Defendant : Messrs. Morgan d; Co. 


[65] TESTAMENTARY JURISDICTION. 


The lMh August, 1HU7. 
PRESENT: 

Me. Justice Sale. 


In the goods of Courjon, Deceased. 


17 /// —Executor— Administrator-General's Act (II of IS?I), sections IS, 40, 
'47, 4(1, 04, 51- - Commission- - Collection of assets. Meaning of. 

When a testator has omitted to appoint an executor under his will, the Court will 
appoint as executor the person whom it would appear from the tenor of the will the testator 
contemplated should be executor. 

In the goods of 1‘nnchard ! (187-2) L, R., 2 L\ &, L).. -IGtJj and In the goods of Adamson 
[{1875) L. R., >5 1* & I).. U53J, followed. Under section 54 * of Act If of 1871 the 
Administrator-General is entitled to charge commission on the. collection and distribution 


* [See. 54 :—The Administrator-General -hall be entitled to rennbui-e himself for any 
_ . payments made by him in respect of any estate m his charge. 

\\ hat expense-., ye., w hiob ;l private administrator of such estate might have lawfully 
commission is to covei. made; but save as aforesaid, the commission to which the 
Administrator-General of each of the said three Presidencies shall be entitled is intended 
to cover, not merely the expense and trouble of collecting the assets, but also his trouble 
and responsibility in distiibuting them in due course of administration. 


It is therefore enacted that one-half of such commission .-.hall lie payable to and retained 
. by such Administrator-General upon the collection of the assets, 

How payable. and the other half thereof shati be payable to the Administrator- 

General who distributes any assets in the due course of administration, and ma> be retained 
by him upon such distribution. 

. . . The amount ol tiic commission lawfully retained by an 

Commission retainfi Admiui-trati r-General upon the distribution of assets, shall be 
to be deemed a distriou- <^<,^,.<1 a distribution in the due course of administration witb- 

in the meaning of thib Act. 

Explanation :—The carrying of assets to separate accounts in the books of fclje 
Administrator-General notified as hereinbefore provided, and the transfer. of assets to 
the Official Trustee, shall ueb be doimed to be a distribution w ithin the meaning of this 
section. J 




677 



l.L.R. 25 C*i. 66 fani courjon [1897] 

of all assets. “ Collection of assets” implies the doing of some aet io connection with such 
assets. 

Where part of the estat e consisted of a zemindary of which the testator had granted a 
pidni lease subject to payment of a fixed rental, and part of the zemindary had been acquired 
for public purposes, the compensation money being by arrangement divisible between the 
estate and the putnidar in certain proportions : 

Held ,—That the Administrator-General was untitled to charge commission on the rents 
actually collected by him, and on the amount apportioned to the estate, but not on the 
corpus of the Zemindary estate. 

In the goods of Simpson [(18(54) 1 5Iad., H. C., 171] followed. 

ON 20th January 1896 Eugene Courjoti, of Chundernagore, diod at Paris in the 
Republic of Franco, leaving a will, dated 31st May 1895, and two codicils, dated, 
respectively, 4th of June 1895 and 7th June 1895. By his will the testator 
appointed his niece Marie Isolino Domitilla Courjon universal legatee to enjoy 
the usufruct of the estate during her life-time and bequeathed to his nephew 
Charles Achilla Edmond Courjon the corpus of the estate, together with the 
usufruct at the deatli of his niece: whereby the niece took a lile-interest in the 
residuary estate of the testator, and his nephew took a vested interest in 
remainder to take effect in possession on the determination of the life-interest 
of the niece. 

[ 66 ] In March 1896, his niece, the petitioner in this matter, boing then 
in France, the Administrator-General of Bengal at the request of the testator’s 
nephew applied for and obtained on 19th March 1896 letters of administration 
in a limited form to the estate of the deceased for the purpose of collecting 
the assets and paying the debts. 

On 2nd May 1896 this grant to the Administrator-General was extended 
to enable him to pay the legacies mentioned in the will. 

The petitioner now contended that according to the true construction of 
the will and codicils, the functions ol executrix, inz,, the collection of assets 
and the payment of general and testamentary expenses and debts and of the 
legacies bequeathed by the said testator devolved upon her under the will and 
codicils, and that she was executrix according to the tenor thereof, and accord¬ 
ingly asked the Court to grant to her probate of the said will and codicils. 

The assets of the estate within the jurisdiction of this Court at the date 
of the grant in limited form to the Administrator-General consisted of— 

(1) An H annas share in certain property leased in perpetuity by the 
testator at a yearly rent of Rs. 45,000, the estimated value of which at 16 years’ 
purchase was Rs. 7,20,000. 

This was, however, subject to a mortgage of Rs. .‘1,50,000. 

(2) Deposited in the Delhi and London Bank, Ld., a sum of 
Rs. 3,98,726-L2-,1. 

The petitioner contended that the Administrator-General was only entitled 
to charge commission in respect of the said limited grant at the rate of lj per 
cent, upon the amount of his realization in cash, and that he was not entitled 
to charge upon the corpus orvaluo of the 8 annas share in immoveable property. 

The will and two codicils were as follows :— 

“ In my quality of Frenchman residing in France 1 am bound to make 
my testament according to the French laws. The holographic form being 
mostly used and the most expeditious I give it the praference-^ 

" I undersigned Courjon (Eugene Joseph) have made my testament as 
follows:— 

urr I appoint as. my universal legatees : 1st—»For the usufruct during 
her life-time and to the day of her death my niece lsoline Courjon. 
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“ 2nd—And for the real property to join to it the usufruct at the death of 
Isoline Courjon my nephew Charloa Achilla Edmond Courjon. 

“ I give and bequeath consequently to my niece Isoline the usufruct and 
enjoyment, and to my nephew Charles Achille Edmond Courjon the real 
property of all goods, chattels and immoveables, which will belong to mo or 
will form part of iny estate on the day of my death, as well in France as in 
foreign countries. 

" The whole subject bo the following private legacies 

“ I give and bequeath to Miss Anna Ferree a life annuity of 0,000 fcs. 
(six thousand francs) payable quarterly on the 1st .lanuary, April, July and 
October of each year in Paris, or in such other chiof town which it will please 
her to designate. 

“ I give and bequeath to Madame Horbeuse Paillard a life annuity of 2,400 
fcs. (two thousand four hundred francs) payahle quarterly at the same periods. 

“ X give and bequeath to Charles Achille Edmond Courjon my nephew 
for his maintenance untransferable, non-distrainable, an annuity of Rs. 00,000 
payable also quarterly at the same periods. 

“ In the event of the death of Mrs. Paillard prior to Miss Anna Ferree 
the annuity of the latter will ho increased by 2,400 fcs. (two thousand four 
hundred francs) and brought to 1,800 fcs. (four thousand eight hundred 
francs) yearly. 

“ I appropriate especially to the guarantee of the strict and regular pay¬ 
ments of the annuities and pensions ahovesaid the immoveable properties which 
I possess in British India, on which a second mortgage will he written as 
surety for the annuities or pensions according to the laws which apply to those 
immoveables. 

“ In the event of sale or expropriation or alienation in whatever means it 
be of those properties, a sufficient capital will have to be set aside out of the 
proceeds of such sales, expropriation or alienation to secure in rentes on the 
French Government the payment of the said annuity or pensions. The stocks 
thus acquired will have to ho registered so as to ensure the execution of my will. 

“ I express a formal will that the annuities and pensions bequeathed as 
aforesaid by me shall he paid strictly on due dates, and that in case of delay the 
amount of each term due shall be increased by a surn equal to 24 per cent, 
(twent-four per cent.) of the term unpaid from the due date to the payment 
effective. 

“ I givo and bequoath 

“ To my assistant Ernest Bevthet the surn of four thousand rupees (4,000 
rupees). 

“ [08] To Madame Bertheb his mother the sum of 2,000 rupees (two 
thousand rupees). 

“ To Ashruff Ali ( Ichanxama ) my servant tire sum of 1,000 rupees (ono 
thousand rupees). 

“To my two servants Altapali and Sharna the sum of 1,000 rupees (one 
thousand rupees) to be divided between them equally. 

“ 1 give and bequeath to Madame flortouse Paillard residing at Baulag- 
nesur Seine Grande Rue No. 101 the sum of rupees 8,000 (eight thousand 
rupees) and my dog Rajah. 

“ I give and bequeath to Miss Anna Ferree the sum of 14,000 rupees 
(fourteen thousand rupees). 
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“ AH these legacies will be taken off first from the funds which 1 have in 
deposit in the Delhi and London Bank at Calcutta, and which amount actually 
to 50,000 rupees (fifty thousand rupees) plus the interest, 

“ T give and bequoath to Miss Anna Ferrec one half of the rights, which 
may revert to me in the inheritance of Madame Fizeaux de la Martel, my sister 
(which rights amount to a total of about 50,000 fcs. (fifty thousand francs), 
excepting the jexvellery belonging tp that estate and the share which may 
belong to me in sums of which Miss Tsoline Oourjon my niece may be indebted 
towards that estate either of one’s own account or on account of her father, as 
I intend to remit fully and entirely to my niece Isoline my share of what she 
may be owing to that estate. 

“ I give and bequeath to my niece Isoline the share accruing to me of the 
jewellery of the estate of Madame Fizeaux de la Martel, t bequeath to my 
watcher Leon Rabbufault the sum of 1,000 I'cs. (one thousand francs) which 
will be paid to him by Miss Anna Ferrec as soon as she will he placod in posses¬ 
sion of the advantages which 1 bestow on her by the present, testament, 

“ I bequeath my two dogs Niran and Chailane to Miss Anna Ferrec. 
Finally I give and bequeath to Miss Anna Ferrec all the furniture, furnishing, 
moveable articles, carriages, pictures, jewels and works of art which may be 
found at the time of my death oifcher at Paris in my apartment. Avenue de 
Jourvilie No. H6, or at Versailles Iiue do la Bonne Aventura No. 4. In this 
legacy are not included the jewellery of the estate of Madame Fizeaux de la 
Martel, which moreover are not in my possession. All the costs and muta¬ 
tion dues or others occasioned by all the private legacies aforesaid (annuity, 
pensions, money, furniture) will he home by my estate. The several legacies 
which I have made and to which 1 affect the money in Calcutta amounting 
to only 30,000 lupees (thirty thousand rupees), film sum which will remain 
added to the half sharo which I leave to my niece of my rights in the estate 
of my sister Madame Fizeaux de la Martel are more than sufficient to meet 
amply the charges. 

[69] ‘ If my brother Edmond Courjon, Zemindar d’Allinagov, does not 
nullify the renunciation which lie made verbally in iny favour of his rights in 
the estate of Madame Fizeaux de la Martel, f bequeath that share to Miss 
Isoline Courjon my niece. 

“Finally I wish to declare that 1 possess in my house no values either in 
papers, either in money which may he seized as being a part of my goods; iny 
only jewels are a ring emerald surrounded by four diamonds which I received 
from my brother Alfred Courjon deceased and a watch in qalutcha (shark skin). 

“ 1 entrusted that ring to Miss Anna Ferrec who will have it remitted to 
my nephew Charles Achille Edmond Courjon, to whom 1 give it in remem¬ 
brance of his father. 

“ I give him also the watch aforesaid. I revoke expressly all prior testa¬ 
ments. Made in Paris the thirty-first Mav One thousand eight hundred and 
ninety-five. 

(Signed) Eugene Courjon.” 

1st Codicil. 

“As my lands, said zemindaries and my house at Chandernagore represent 
a value far superior to the mortgages by which they are each encumbered, I 
do not intend that my universal legatees will relieve those mortgages by 
prejudicing the legacies whioh I confer by my testament above. 

"The sum which will remain in the Delhi and London Bank at Calcutta 
(after the payment of the private legacies) added to the proceeds of the rich 
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furniture which furnish my house at Ohandernagoro must exceed by far the 
mortgages which encumbers that house. Even if it he differently, such consi¬ 
deration will have no weight (considering the value of the house, itself) before 
the formal will which I express to indemnify my private legatees before my 
creditors who are already covered by their mortgages. For the payments to 
be made the order of classification which 1 give hereafter will be in consequence 
strictly observed. 

''1st —Mias Anna Ferrec and Madame Hortou.se Paillard must first receive 
their legacies of 14,000 rupees and 8,000 rupees each of thorn (fourteen thousand 
rupees and eight thousand rupees each of them), and that with the shortest 
delay possible. 

"2nd —Mr. Ernest Berthet will then be indemnified. 

“3rd—His mother. 

“ 4</i—Mv servants. 

“My object being to place Miss Ferrec and Madame Paillard in a position 
to provide their personal requirements, also the care they must take of my poor 
dogs, I insist earnestly that they may he provided with the means to do so in 
the shortest delay. 

"Further on will be found the list of my debts in Franco. Beside the [70] 
obligation I contracted towards Monsieur Paittevin whose Villa of the Hue de 
la Bonne A venture No. 4 I rented for a period of throe years, I have no others. 
The lease runs from the month of October 1894 to October J897. 

“ On these three years the two last terms were enforced and paid in 
advance,and the two first have been paid on due date. My niece will therefore 
ho debtor to Monsieur Paittevin of the sum of 5000 fes. (five thousand francs) 
and for the dues of mutation on the private legacies which I have made. 
These debts which I impose on her will be easily met with the share which I 
leave for her in the estate of Madame Fizeaux de la Martel. 

" Tho advantages very distinct which I confer to my niece are in the 
difference which exists between the amount of revenue of my lands and the 
several charges imposed on her as well for reason of tho mortgages than of the 
annuities which she will have to servo to the three persons named in this 
testament. These advantages must increase as the legacies will become extinct. 

I declare, however, that in the event of Miss Ferrec not having received 
within tho six months winch will follow my death the 14,000 rupees (fourteen 
thousand rupoea) to he taken out of the funds which I luue in Calcutta, my 
house at Chandertiagore and all the furniture it contains will devolve on her 
in full right as well as that half of my rights in tho estate of my sister Madame 
Fizeaux de la Martel which I have at first destined to my niece fsoline and 
which 1 bequeath to her only under that express condition that she will com¬ 
ply with the wish whicli I. express with regard Miss Ferrec and Madame 
Paillard. It depends altogether with my niece to avoid any diminution of her 
inheritance by complying loyally to my last will. 

“ I forbid my niece to dispose of my house and its contents before she ia 
liberated towards Miss Ferrec and Madame Paillard. 

“ About six years ago my revenues being much delayed I was obliged to 
have recourse to my cousin Peter Joseph Dilanney, known by the nickname 
of Foxy, for a small loan of twelve thousand rupees, which were destined to 
complete the amount necessary for the purchase of a large property which I 
wished to acquire. 
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'V'', 

It is necessary that my legatees should know that that loan did not 
succeed, and that the receipt wh’ch I have Bent in anticipation was never 
returned to me, no doubt by forgetfulness. 

* * y * -) 

I maintain all the other dispositions of this will. 

Made and written with my own hand the present codicil at Paris on 
the fourth of June one thousand eight hundred ninety-five. 

(Signed) Eugene Courjon.” 

2nd Codicil. 

“ I want and order by the present codicil that the private legacy which I 
[71] made in favour of Miss Anna Eerrec by my will above dated thirty-first 
May one thousand eight hundred ninety-five, be paid in preference to all others. 

“ This refers to the donation in money as well as to the annuity. 

“ I declare that the above testament, dated thirty-first May one thousand 
eight hundred ninety-five, also the codicils following, were made and written 
with my own hand in double original, of which one has been deposited by 
mjself in an iron chest belonging to Miss Eerrec (my iron chest being at 
Versailles) and the other entrusted to the kind care of my notary Monsieur 
Collin. 

Paris the seventh Juno one thousand eight hundred ninety-five. 

(Signed Eugene Courjon).” 

The Advocate General (Sir C. Paul) for the petitioner.-—There was no 
actual appointment made under the will of an executor. But according to the 
tenor of the will and codicils, especially the codicils, the ‘niece of the testator 
must be regarded as the executrix. Sho is universal legatee with remainder 
to the nephew. The will was executed in Erance, and ohe testator claims to 
be aErenchman. By French Law, section 109 of the Code Napoleon, she 
would be the executrix. That this was the testator’s intention also appears 
from the terms of the will. She is entitled to have the grant to the Adminis¬ 
trator-General revoked under section 26 of Act IT of 1874 (Administrator- 
General’s Act). 

As regards the commission of the Administrator-General he is only 
entitled to charge on the rents he has received, but not on the corpus of 
the estate. In the goods of Simpson, (1863) 1 Mad. II. C., 171. 

Mr. Garth for the Administrator-General,—The petitioner ought to have 
applied for revocation of the grant to the Administrator-General within six 
months under section 26 of the Administrator-General's Act II of 1874. 
Besides, there is not sufficient indication in the will that the testator intended 
her to be the executrix. As regards the commission of the Administrator- 
General he his entitled to commission at the usual rate on all sums which he 
has collected. He has reduced the putni lease into possession. Certain of the 
land in this 8 annas share was to be taken up by the Government, and he has 
fought this question, and arranged the amount of compensation to be taken in 
cash. In the case of In the goods of Simpson, (1863) 1 Mad. H. C., 171, the 
Administrator-General of Madras [72] was allowed commission at the rate 
of 24 per cent, on all assests he had collected. Here the Administrator- 
General may be said to have collected the lease. 

Bale, J. —It appears that at the request of a nephew of the testator the 
Administrator-General applied for and obtained letters of administration with 
a copy of the will and codicils of the testator annexed “ limited ” for the pur¬ 
pose of collecting the assets and paying the debts and charges of the interment 
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of the deceased. Subsequently he applied to the Court and obtained also 
authority to pay the legacies given by the will and codicils. This applica¬ 
tion for an extension of his authority was made at the request of the present 
petitioner, who, as universal legatee and executrix according to the tenor, is 
now applying that the letters of administration granted to the Administrator- 
General may be revoked, and that probate be granted to her. 1 think there 
are sufficient indications in the codicils that the testator intended that the 
petitioner should administer his estate, and accordingly on the authority of 
the oases In the goods of Punchard , (1872) L. R., 2 P. and IX, 369, and In the 
goods of Adamson, (1876) L. R., 3 P. and D., 253, the petitioner is entitled to 
probate as executrix according to the tenor, and she is also ontitlfd to an order 
for revocation of the letters of administration granted to the Administrator- 
General. It appears to me that the period of limitation created by the proviso 
to section 26 of the Administrator-General’s Act does not apply to the 
circumstances of the application. 

A question also arises as to the commission which the Administrator- 
General is entitled to charge. The grant of letters of administration to the 
Administrator-General, though limited, does not come within the provisions of 
section 18 of the Act. The question as to the commission payable is therefore 
governed not by that section but by sections 27 and 52 read together with 
section 54. 

Section 27 provides that if any letters of administration granted to the 
Administrator-General be revoked, tho Court may order the whole or any 
part of the commission which would [73] otherwise have been payable under 
the Act to be paid to or retained by the Administrator-General out of any 
assets belonging to the estate. 

The rule laid down by section 52 is that the Administrator-General of 
each of the Presidencies shall be entitled to receive a commission at the follow¬ 
ing rates, respectively, namely, tho Administrator-General of Bengal at the 
rate of 3 per centum, and the Administrator-General of Madras and Bombay, 
respectively, at the rate of 5 per centum upon the amount or value of tho assets 
which they respectively collect and distribute in due course of administration. 
Section 54 provides that the commission to which the Administrator-General 
of each of the said three Presidencies shall be entitled is intended to cover, not 
merely the expense and trouble of collecting the assets, but also his trouble 
and responsibility in distributing them in due course of administration. 

Accordingly, it is enacted “ that one-half of such commission shall be 
payable to, and retained by, such Administrator-General upon tho collection 
of tho assets, and the other half thereof shall be payable to the Administrator- 
General. who distributes any assets in tho duo course of administration, and 
may be retained by him upon such distribution.” 

The term “ assets ” means and includes “ property of a deceased person 
chargeable with and applicable to the payment of his debts and legacies.” It 
would, therefore, include immoveable property. But the commission chargeable 
under this section is in respect of the collection and distribution of assets. 

What then is meant by “ collection of assets.” 

This question was considered by the Madras High Court in the case of In 
the goods of Simpson, (1863)1 Mad. H. C., 171. The view of Scotland, C. J., 
was that the words “ collection of assets ” as used in sections 28 and 29 of the 
Administrator-General’s Act (VII of 1855) did not necessarily mean realiza¬ 
tion hy sale or by actual receipt or possession, yet, on the other hand, they 
implied the doing of some act in connection with the assets, whereby the 
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. Administrator-General incurred trouble or expense or responsi- [74] bility. 
In the present case the testator was entitled to a certain zemindary property 
which lie had leased in perpetuity. The lessee or putnidar is in possession, 
and has all the rights of ownership subject to the payment of a fixed rental. 
This rent was payable to and has been collected by the Administrator-General, 
and these collections aro of course chargeable with commission. Moreover, 
a part of the zemindary estate lias been acquired for public purposes, and the 
compensation money now in deposit in the Bank of Bengal is, under an 
arrangement made by the Administrator-General with the putnidar , divisible 
between the estate and the putnidar in certain proportions. The Adminis¬ 
trator-General is, therefore, entitled to commission upon the amount apportioned 
to the estate. But as regards the rest or corpus of the zemindary property, 
the Administrator-General has not, it would appear, dona any act which 
would constitute it an asset collected by him. Applying, therefore, the rule 
laid down by SCOTLAND, C.J., no commission is properly chargeable in respect 
of this portion of the estate. The deduction claimed in respect of probate duty 
will be dealt with by the Registrar in tiie usual wav. There will be an order 
for revocation of the letters of administration granted to the Administrator- 
Genera! and for the issue of probate to the petitioner as prayed. The Adminis¬ 
trator-General may retain his commission out of the estate, subject to the 
directions already indicated, together with his costs of this application. 

Attornoy for the Petitioner : Mr. C. TP. Foley. 

Attorneys for the Administrator-Genoral : Messrs. Morgan d Co. 

C. B. G. 


NOTES. 

[As regards commission, see (1904) 31 Cal., 572 ; sec also The Administrator-General's 
Act, 1913. As regards executors according to the tenor, see (1904) 6 Bom. L.R., 78; (1905). 
1 N.L.K., 164.] 


[75] APPELLATE CIVIL. 


The HOtli July, ISO?. 

PRESENT: 

Sir Francis William Maclean, Kt., Chief Justice, and 
Mr. Justice Baneujee. 


Gobuidhone Saha and another.Plaintiffs 

versus 

Karuna Bewa and others.Principal Defendants, Nos. 1 to 4.* 

Landlord and tenant—Notice to quit -Non-occupancy raiyat—Bengal Tenancy 
Act ( VIII of lo85), sections 44 and 45—Suit for ejectment by a lessor 
against another holding over after expiry of his lease. 

Certain land was let by the zemindar to the defendants on lease for a term of eight 
years. After the expiry of the lease the plaintiffs obtained a lease of the land, and, giving 

* Appeal from Appellate Decree No. 1942 of 1895, against the decree of Babu H emang o 
Chunder Bose, Subordinate Judge of .Jessoru, dated the 30th of August 1895, affirming‘the 
decree o£ Babu Brojesli Chunder Sinha, Munsif of Magura, dated the 23rd of April 1895. 
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a month's notice to quit to the defendants, who had continued in possession after their lease 
expired, brought a suit to oject them. 

Held, that the defendants could not be considered as trespassers, but that section 45 
of the Bengal Tenancy Act applied to the case, and that the plain Li Bs, not having complied 
with its provisions, the suit was rightly dismissed for want of proper notice to quit. 

The facts of the case are shortly these : The plaintiffs brought a suit on 6th 
Pous 1301 (20th December 1894) against the defendants for ejectment, on the 
allegation that the land in dispute was formerly chakran land of the landlord, 
and that he resumed it, and afterwards it was settled with the defendants 
Nos. 1 and 2 on the 15th Falgoon 1292 (26th February 1886) for a term of eight 
years; that after the expiration of the term, the landlord’s agent let the said 
land to the plaintiffs on the 24th Sraban 1301 (8th August 1894); and that 
they were prevented by the defendants from taking possession of it. The 
plaintiffs served a notice on the defendants on the 15th \ssin 1301 (13th 
September 1894), asking them to quit the land within one month. The defence, 
inter alia, was that the suit was not maintainable, as the notice was deleetive 
and not valid according to law. The Munsif dismissed tho suit of the plain¬ 
tiffs, holding that the notice was not a logal one, not being in accordance with 
the provisions of section 45 of the Bengal Tenancy Act. On appeal, the 
Subordinate Judge in upholding the decision of tho Munsif said : — 

[76} “ In my opinion tbc view taken by the Munsif is correct. Supposing that tho 
defendants held the lauds as chakran, they no doubt held them on payment of rent from the 
latter end of the year 1*292. If it, be conceded that they were admitted to occupation as 
raiyats on 15th Falgoon 1292, they were undoubtedly non-occupancy >aiijat.s, whose tenancy 
could bo terminated only on one of the grounds mentioned in section 44 and not. otliei wise. 
There is no suggestion that clauses (a), (b) and (d) apply to tb is case ; only clause (c) can apply : 
but then a notice to quit served not le-s than six months before the expiry of the year 1300 
was an essential requisite, and it w*s also necessary that the suit should have been instituted 
within six months from the expiry of the, year 1300. Neither of these conditions having 
been fulfilled in this ease, the plaintiffs had no right to obtain hhas possession by ejecting 
the defendants. 

“It was, however, very strongly pressed ip tins Couit that, as the zemindar had obtained 
khas possession after the expiry of the term, the case is not governed by sections 44 and 15 of 
the Tenancy Act. It is not neces-ary to determine what would have been the Ugal conse¬ 
quences of such possession because such a ease was not set up in tlie Court below, and the 
defendants had not any opportunity of meeting such a c.iso. Tn the plaint in one place wo 
find only the statement that nher the expiration of the term the lands became khas ; meaning 
evidently' that the lands became khas in the eye of the law, an I not actually; and 
that this is the eorrect view is further evidenced by the fact that m tho next paragtaph the 
plaintiffs say that the defendants hail no right to return possession after the expiration of 
the term. So the case set up by the pleader of the appellants was not sot up in the Court 
below ; and the evidence that was read out to me-ilocs not prove that the zemindar had ever 
khas possession.’' 

From this decision the plaintiffs appealed to the High Court. 

Dr. Hash Behan Ghosn, Babu Amaraidra Nath Chatterjee, and Babu 
Bidhu Bhusan Ganguli, for tho Appellants. 

Babu Boidya Nath Dull for the Respondents. 

The following judgments were delivered by the Court (MACLEAN, C.J., 
and Banek-iee, J.) 

Maclean, C.J.— On the first question as to whether the land, possession 
of which is sought to be recovered in this suit, is khamar land or not, there was 
no issue framed as to that before the Munsif, nor was that question gone into 
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as a question of fact before the Subordinate Judge. Under these circum¬ 
stances I think it is too late to raise it now. 

Upon the other point, as to whether the case falls within sections 44 
and 45 of the Bengal Tenancy Act, I see no reason to differ, notwithstanding 
the ingenious arguments and criticisms of [77] Dr. Rash Behari Chose upon 
the language of those sections, from the conclusion at which the learned 
Subordinate Judge lias arrived in the matter. 1 think that the construction 
that he has put upon these sections is sound and is the right one. I agree 
both in the conclusion at which he has arrived and in the reasons for that 
conclusion. I think the appeal fails and must be dismissed with costs. 

Banerjee, J. —I am of the same opinion. I only wish to add a few words 
with referenco to the second contention raised in the appeal, namely, that 
section 45 of the Bengal Tenancy Act does not apply to this ease, because 
there is nothing to show that the defendants were tenants of the plaintiffs 
niter the expiry of the term of their lease. It was argued that hefore section 45 
could apply to the case, it must bo shown that the defendants were non- 
occupaney raiyats of the plaintiffs, and this could not be the ease unless it was 
shown that the plaintiffs acquiesced in the defendants’ holding over upon the 
expiry- of their lease. No doubt it is an intelligihlo view of things that a person 
who enters upon the land of another under a loase for a limited term should 
be treated as a trespasser the moment the loase expires, unless he obtains his 
lessor s consent to his holding over. But that does not appear to be the view 
which the Legislature has taken of the matter when it has provided, as it has 
done under section 45, that for the ejectment of a non-occupancy raiyat upon 
the expiration of the term of his lease, there must be a notice to quit, and not 
only a notice to quit, but a notice served on the raiyat not less than six months 
before the expiration of the term. That shows that in order that the landlord 
ma y &i ve otfeeb to tho condition that the tenancy should come to an end on the 
expiry of the term, ho must not only nob acquiesce in the tenant’s holding 
over, but before tho time for such acquiescence can arrive, and whilst the term 
is yet outstanding, serve a notice on his tenant. The provisions of section 45, 
therefore, in my opinion, contain a sufficient answer to the argument advanced 
by the learned Vakil for the appellants. 

Appeal dismissed. 


NOTES. 

[See also (1904) 81 Cal., 647 : 8 C.W.N., 416.] 
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[78] PRIVY COUNCIL. 

The 12th and 14th May and 3rd July , 1897. 

PBESENT: 

Lord Horhousk, Lord Macnacuten and Sir R. Couch. 


Sham Chand Pal.Defendant 

oentis 

Protap Chandra Pal .Plaintiff. 


[On appeal from the High Court at Fort William in Bengal.] 

Onus of proof—Deeds of gift between joint brothers of -part of the family estate 
—Subsequent partition between them of the lesidiie. 

Two broth ora, fchn only members! of a joint Hindu family, executed and registered 
mutual deeds of gift to one another of their interests in specified portions of their family 
estate. In after years the younger brother sued the elder for partition of the estate except¬ 
ing so much of it as had already bco.u the subject of the above gifts. The elder defended on 
the ground that the deeds of gift had not been intended to operate, not representing any real 
transaction. To negative their effect, the burden of proving that the transaction was not 
real, but only a pretence, was laid upon the defendant, who failed to adduce that proof. 

APPEAL from a decree (28th June 1894) of the High Court, reversing a decree 
(13th June 1892) of the Subordinate Judge of the Hugbli District. 

This suit was brought on the 11th April 1891 by the present respondent 
against his brother, now appellant, for a partition of the undivided property 
belonging to them both as a joint Hindu family. The plaint stated that the 
claim to partition did not include seven lots of house property in Calcutta, 
already dealt with l»y two deeds of gift, executed by the brothers to each other 
on the 30th August 1880, and registered. By one of these deeds (dan-patro) 
the plaintiff had given up to the defendant his in tores t in one of the seven 
houses, and by the other, the defendant had made over to the plaintiff his 
interest in the remaining six. 

The defence of Sham Cliand Pal in his written statement, admitting the 
execution and regisbr ition of the doods of gift, but attempting to avoid their 
effect, is stated in their Lordships' judgment, as well as the purport of the 
deeds, and all the facts of the case. 

The question raised by this appeal was whether each of the [79] two 
members of the joint family held the houso property mentioned in the deeds 
of 1880 in severalty, this depending on whether the transaction was real, or 
pretended, as the defendant alleged it to have been. 

Having fixed issues as to whether the deeds wore bond tide and operative 
or not, and taken the evidence, the Subordinate Judge dismissed the suit. He 
found that Sham Chand Pal had never delivered his deed of gift to the plain¬ 
tiff ; that the consideration of natural affection stated in the deeds did not 
exist, as the brothers were not on good terms ; and thaf> there was no consider¬ 
ation given. As to thexiossession of the six houses, he accepted the defendant's 
assertion that they continued to be treated as joint property down to 
1294, or 1887. Separate collections having taken place after that date, demands 
for partition ensued, which were made on both sides in 1890. On the whole 
ease his view was that Sham Chand Pal was induced to make a dan-pairo in 
favour of the plaintiff in case none of his (Sham Chand’s) wives should bear a 
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male child. When sons were bora to him he changed his mind. The gift of 
the six houses was treated as invalid for want of transfer of possession, and 
therein it was held that the whole suit must fail, as some important properties 
were not included in it. 

Against this decision the plaintiff appealed to the High Court, whereof a 
Bench (TREVELYAN and AMEER Ali, JJ.) reversod the decree of the original 
Court, and directed a partition of all the property, except such as was com- 
pjisedin the two deeds of 1880. In their judgment the Court pointed out 
that, at all events, there should have been a decree for a partition of all the 
properties which had been admitted to he joint. They considered that the 
two doeds were executed to carry out au arrangement for the interests of the 
family, and that there was nothing unreal in the transaction. They were also 
of opinion that possession was sufficiently given on each side in accordance 
with the documents 

The defendant, therefore, obtained leave from the High Court io prefer 
this appeal. 

Mr. M Crackanthorpe, Q. C., and Mr. (,'. VI”. Arathoon, for the appellant, 
argued that the Subordinate Judge’s decision was correct, and that the High 
Court had not given due weight to material [ 80 ] facts which showed, when 
considered, that the plaintiff had not established his claim No exclusive 
possession of the property mentioned in the deeds of gift had followed their 
execution and registration. The deed executed hy the defendant had, after 
having been registered, remained with the defendant since L8H0. No exclusive 
possession ol the property to which either deed referred had passed to the 
donees. The defendant had put forward a valid reason for his having executed 
the deed in favour of his brother, that it was to prevent the donor's widows 
from getting possession of the six houses on his death. The just inference 
was that no transaction of gift was intended, and that the gift was in suspense 
—a state of tilings resulting in no gift. The burden of proof was thus shifted 
from the defendant to the plaintiff. Registration gave the donee neither actual, 
nor constructive, nor symbolical, possession. The plaintiff thus had failed to 
establish his case. They cited I hi (j at Dabee v. Mothura Nath Chattopadhya, 
(1883) T. L. R., 9 Cal., 854, Vamulev Jihai v. Saroyan Dan Damle, 
(1882) I.L.R., 7 Bom., 131, Ki.dito Sotmdery Uabcn v. Kmhtomatee., (1863) 
Marshall. 367, Kilpm v. JJatlay, (1892) L. R., 1 Q. B. D., 582, Cochrane v. 
Moore, (1890) hi. ft., 25 Q. B. IX, 57, Standi no v. Jioirrniq, (1885) L. R , 31 
Ch. D., 283. 

Mr. .7. D. Mayue, for the respondent, argued that the High Court were 
right in deciding that the object of the two deeds of 1880 was to carry out 
a transaction then considered to he for the interests of the family, and that 
the gifts were, as they were intended to lie, operative between the parties. To 
prove what the defendant alleged, viz., that, the deeds were not executed and 
registered as representing a real transaction, but were intended for another 
purpose, and designed to prevent widows from obtaining possession of the 
property, was a burden cast upon the defendant, and he had not discharged it. 
Of the deed of gift executed by the defendant there had been an actual 
delivery in the act of tegistering it, and bow it had come into his possession 
[ 81 ] had not been satisfactorily explained. Of the house property given hy the 
members of the joint family, inter se, which was the severance of undivided 
interest, the possession had been enough when accompanied by the declaration 
of the donor. This accorded with what was said in the judgment in Appoovier 
v. Rama Subba Aiyan, (1866) 11 Moo. 1. A., 75; 8 W.R.P.C., 1. Reference 
was also made to the judgment of West, J., in Ibhram v. Suleman, (1884) I. L. 

* ^ 
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R., 9 Bom., 146, regarding the general principles of delivery upon gift, wltere 
the donee was in prior possession. 

Mr. C. W. Arathoon replied. 

Afterwards, on the 3rd July 1887, their Lordships’ judgment was 
delivered by 

Lord Macnaghten —The question at issue in this appeal arises in a 
partition suit in which the respondent was plaintiff and the appellant, who is 
the respondent’s full brolher and an older man by about three years, was 
defendant. 

The two brothers, who were for some time engaged in a yarn or twist 
business on their joint account, had, it seems, acquired a considerable amount 
of property while they were living together as members of an undivided Hindu 
family. The plaintiff’s case was that part of the joint property consisting of 
-certain houses in Calcutta was divided in 1880 under two instruments described 
as deeds of gift, both dated the 30t.h of August in that year, and both duly 
registered on the following day. He now claimed partition of the rest of the 
property as specified in a schedule to the plaint. 

The defendant in his written statement alleged that the arrangement 
appearing on the face of the deeds was not a real or bona fide, transaction. Ilis 
story was this: There was, ho said, some dissension in the family owing to 
quarrels between his two wives. The result was that his second wife, together 
with his mother and the plaintiff, left the house No. 16, Baranasi (Ihosn’s 
Street, which had been the joint residence of the family up to thut time. He 
was very ill himself and ho had no male child, and so, fearing lest in the event 
of his death hall the property comprised in the two deeds would fall into the 
hands of his wives and bo wasted, he executed the deed of gift in favour of his 
brother, and at [82] the same time, in order to give colour to the transaction, 
the plaintiff executed the other- deed in his favour. The property, however, 
still remained in the joint possession of his brother and himself, and lie, kept the 
deed of gift which lie had executed in his brother’s favour. He had now two 
sons horn to him, and lie wished to have the whole property partitioned. 

The two deeds which, of course; must ho regarded as parts of the same 
transaction, were both in the same form, liach referred to the other. By the 
one the defendant purported to give to the plaintiff out and out a moiety of six 
houses stated to be valued in their entirety at Rs. 25,250. B\ the other the 
plaintiff purported to give to the defendant a moiety of No. 1(‘>, Baranasi Chose’s 
Street, which was stated to ho valued in its entirety at Rs. 3,500. Both the 
deeds contained a declaration that the parties would continue fo own jointly 
the rest of their joint property, and that if it became necessary to make a 
further partition the rest of the property should he divided in equal shares, and 
that neither of the parties should then claim anything or raise any objection on 
the ground of inequality of valuation in respect of the gifts comprised in the 
two deeds of August 1880. 

The only question at the hearing was whether the transaction of August 
1880 was a reality or a pretence. 

As the deeds were duly executed and duly registered the burden of proving 
that the transaction was not real lay upon the defendant. 

Their Lordships agree with the High Court in thinking that the defendant 
failed in the proof. 

The defendant’s case rested merely upon his own testimony. In his 
examination-iu-chief he repeated in substance the story told in his written state¬ 
ment, varying it slightly by stating that the deed of gift in favour of the plaintiff 


VI CAL.-—87 


689 





v ^Was executed simply to, prevent all of his propertied from falling after his death* 
ihfco the hands of his two, wives in case be died of the disease froin which he- 
was then suffering. He said he executed the instrument “only in name/' and 
for that reason be had kept it in his possession. 

In his cross-examination, however, he set up a very different case. “ Before 
I signed the deed of gift,” he said, “ no proposal £83] thereof was made- 
to me and I did not know a bit of it. The plaintiff and Punchanun 
Banerji ”—Punchanun was their manager and received their rents—“having 
taken me to the registration office when I was out of my senses made 
me sign the deed of gift. Before I was taken to the said office nobody 
told mo 1 should have to sign a deed of gift.” This story, as the learned 
Counsel for the appellant admitted, was an absolute falsehood. The story 
told by the defendant in his examinution-in-ehief seems hardly more 
worthy of credence. It is wholly uncorroborated. On the face of it it is 
extremely improbable. The defendant had only to make a will in order to 
carry out his alleged intentions. There seems to have been no reason for 
concocting such an elaborate piece of deception, and it is difficult to under¬ 
stand why tho plaintiff should have been a party to the scheme at a time 
when it is common ground that tho two brothers were not on good terms. It 
was suggested by the learned Counsel for the appellant that tho deed which 
he executed was not a mere pretence, hut that it was intended to he operative- 
in the event of bis having no male issue. But there is nothing in the deed or 
in the evidence to support that suggestion. Nor does it account for the 
execution oi the deed of gift in his favour. 


Ibis undisputed that the defendant was a man of dissipated life and* 
extravagant habits, and that he spent a large amount of the joint property 
on his vices. The plaintiff's case was that his brother’s conduct led to> 
remonstrances and reproaches from his mother and from an uncle who is now 
dead as well as from the plaintiff hirnsolf, and that ultimately the defendant 
was prevailed upon to come to tho arrangement embodied in the two deeds with 
the view of making some amends and saving the family property. 

The fact that the deeds themselves contain a detailed statement as to the 
values of the respective lots is a circumstance certainly more consistent with 
the plaintiff s story than with the defendant’s. Accept the plaintiff ’s story and 
the difference in value is seen to be an important element m the arrangement 
and one which would naturally find a place in deeds intended to carry it into 
effect. On tho other hand, if the deeds were a mere blind and false in all 
other respects, why should they contain this one [84] unnecessary truth, the 
record of which seems only calculated to provoke inquiry and to suggest 
grounds for attacking the arrangement. 

The only pari, of the defendant’s ca^e which seems to he true is that he 
had possession of the deed of gift which he executed in favour of the plaintiff. 
It is not very clear how he came to have that deed. Tho plaintiff was the only 
person who could have obtained it from the .Registry Office. He says betook 
it to No. 16 and left it with his brother for safe custody. That may be so, if 
the defendant is correct in saying, as he does, that the plaintiff continued to 
live on at No. .16 for about eight months. But after all it is not very material 
what became of the deed, seeing that it was duly registered. 

As regards possession of tho property comprised in the deeds of 1880 it 
is quite clear that the defendant was left in occupation of No. 16 without any 
interference on the part of the plaintiff, and he has not succeeded in proving 
that after the execution of the deeds he ever received any portion of the rents 
of the property comprised in the deed of gift in favour of the plaintiff. Tho 
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plaintiff avers that that property remained in bis sole, possession, and that he 
executed repairs and made additions and improvements to it out of his own 
monies. There is no evidence to disprove or contradict that assertion. 

The Subordinate Judge found in favour of the defendant. The High 
Court reversed his decision, and their Lordships have no difficulty in affirming 
the decree of the High Court. The decree as it stands only applies to the 
property specified in the schedules. Before their Lordships the appellant 
suggested, and the respondent admitted, that the partition should go to the 
whole of the undivided property if there he any other property now undivided. 

Their Lordships, therefore, wilt humbly advise Her Majesty that the 
decree of the High Court with this slight variation ought to be affirmed and 
the appeal dismissed. 


The appellant will pay the costs of the appeal. 


Appeal dismissed. 

Solicitors for the Appellant: Messrs. T. L. Wilson k Go. 

Solicitor for the Respondent: Mr. W. W. Box. 

a b. 


NOTES. 

[ Sue also (1898) 2:1 Bom., 146. ] 

[85] APPELLATE CIVIL. 


The <ilh May, 1897. 

Present: 

Mb. Justice Trevelyan and Mb. Justice Stevens. 


Mohibul Huq.’..Defendant 

versus 

Shew Sahay Singh.Plaintiff/ 


Bight of suit—Suit to set aside sale for arrears of Road and Public cesses— 
Appeal to Commissioner—Act XI of 1859, section 3:1 — Public Demands 
Recovery Act (Bengal Act VII of 1880), section 2. 

A suit to set aside a sale for arrears of road and public cesses will lie. although no previous 
appeal to the Commissioner has been made under section :Wt of Act XT of 1859. Such a sale 


* Appeal from Appellate Decree No. 1441 of 1896, against the decree of P.abu Hemangu 
Gbunder Bose, Subordinate Judge of Patna, dated the 1st of June 189(5, affirming the decree 
of Babu Sudhangshu Bbusan Roy, Munsif of Behar, dated the 16th of December 1895. 


t [ Sec. 33:—No sale for arrears of revenue or other demand, realizable in the same 
i t r - l manner as arrears of revenue are realizable, made after the 

junsaicM n oi urii passing 0 { this Act, shall be annulled by a Court of Justice, except 

Courts m suits to annul U p 0n t j 10 g r0UIJ j 0 f its having been made contrary to the provi- 
8ftles * sions of this Act, and then only on proof Shat the plaintiff has 

sustained substantial injury by reason of tho irregularity complained of : and no such sale 
shall be annulled upon such ground, unless such ground shall have been declared and 
specified in an appeal made to the Commissioner under Section XXV of this Act; and no 
suit to annul a sale made under this Act shall be receivod by any Court of Justice unless it 
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, , is not one foe " arrears of revenue or other demands realizable in the same manner as arrears 
bf revenue are realizable ” within the meaning of that section, 

The facts material to the report in this case appear from the judgment. 

The defendant appealed to the High Court. 

Moulvie Mahomed Yusuf and Moulvie Sernjul Islam for the Appellant 

Babu Baikanth Nath Das for the Respondent was absent. 

The judgment of the High Court (Trevelyan and Stevens, JJ.) was 
as follows: — 

This was a suit bo set aside a sale for arrears of road and public work 
cesses on the ground that no notice had been served under section 10 of 
Bengal Act VII of .1880, and that no sale proclamation had been published on 
the land, and that the property had been sold for a very inadequate price. The 
findings of fact arrived at by the Lower Appellate Court are in favour of 
the plaintiff. 

The only question before us is whether such a suit would lie without 
a previous appeal to the Commissioner from the order of the Collector. 

It has been contended that section 33 of Act XI of 1859 applies to cases 
like the present. Section 2, Bengal Act VII of 1880, says: “ This Act, so far as is 
consistent with the tenor thereof, shall he construed as one with Act XI of 1859.” 

[86] We think that this contention is not correct. Arrears of road cess 
are recoverable under section 98 of Bengal Act IX of 1880, " by any process 
provided by any law for the time being in force for the realization of public 
demands; " and it is provided by that section that such arrears “shall be 
deemed to be a public demand under such law.” The law under which public 
demands are recovered is Bengal Act VII of 1880, and under the provisions of 
that Act, such demands are realized by the certificate procedure. Section 19 
of tiie Act provides that a certificate under the Act, “ may he enforced and 
executed by all or any of the ways aud means mentioned and provided in and 
by the Code of Civil Procedure for the enforcement and execution of decrees 
for money.” 

It thus appears tint the sale in the present case for the realization of the 
arrears of cesses was not a sale for “ arrears of revenue and other demands 
realizable in the same manner a« arrears of revenue arc realizable ” within the 
meaning of section 33 of Act XI of 1859, and therefore the provisions of 
section 33 can have no application to the sale with which we are concerned. 

We therefore dismiss this appeal without costs, the respondent’s pleader 
not being present. 

0. C. Appeal dismissed. 



NOTES. 

[See also (1899) 20 Cal., 414 at 427.] 


shall bo instituted within one year from the date o£ the sale becoming final and conclusive, 
as provided in Section XXVII of this Act; and no person shall be entitled to contest the 
legality of a sale after having received any portion ol the purchase-money. Provided, 
Proviso however, that nothing in this Act contained shall be construed 

to debar any parson considering himself wronged by any act or 
omission connected with a sale under this Act, from his remedy in a personal action for 
damages against tbo person by whose act or omission he considers himself to have been 
wronged.] 
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[28 Cal. 86] 

The 13th July, 1897. 

Present: 

Mr. Justice O’Kinealy and Mr. Justice Rampisi. 

Durga Prasad Banerjee and others.Plaintiffs, Decree-holders 

versus 

Lalit Mohon Singh Roy.Defendant, Judgment-debtor/' 


Execution of decree—Adjustment or satisfaction of decree — Civil Procedure 
Code ( Act XfV of 1882), sections 257 A, 258—Sanction of Court to agree¬ 
ments for satisfaction of decree - Payments by judgment-debtor under 
void agreement — Effect of uncertified payments to decree-holder. 

A sum paid under an agreement void under section‘257A of the Civil Procedure Code 
cannot be acknowledged or recognised in execution of a decree under section 258 j of the Code, 
unless it has been certified within the proper time. 

Agreements for the satisfaction of a judgmonl-dr-bt not sanctioned under section ‘257A 
of the Civil Procedure Code are void; but, if sanctioned, they may be carried out 
in execution. 

[87] Gajapnfi Nnr ay min hcvu v. Chalk Venkata ramanaya [(1890) 1 Mad. Law Journal, 
332] and Chedumbara Pillai v. Itntna Annual W1881) 1. L. R., H Mad., lid] referred to. 
THE decree-holders obtained two decrees for rent, and in execution thereof had 
the tenure of the judgment-debtor attached and advertised for sale; upon that, 
on the 2nd of September JH93, the judgment-debtor, with the consent of the 
decree-holders, presented a petition to the Subordinate Judge, who passed the 
decree, praying for time, and stating in the petition that the decree-holders had 
agreed to allow him time in consideration i>f his agreeing to pay interest, at 12 
per cent, per antuim from the date of the institution of the suits, i.e., at a higher 
rate than what was allowed in the decrees ; and the Court thereupon ordered 
that “ the case ho struck off : ” and it was further ordered that “ the sums paid 
by the judgment-debtor to the decree-holders on account of the decretal debt in 
each of the two execution cases respectively he noted in the register,” On 
the lOtih of May 1894 the decree-holders again applied for execution, without 
mentioning the fact of the aforesaid agreement for payment of excess interest, 
and the tenure of the judgment-debtor was again attached : on which the 
judgment-debtor filed another potition on the 2nd July 1H9<1 with tho decree- 
holder’s consent, praying that a further time of six months ho allowed him, 
and the case struck off, as the decree was going to he sal isfiod amicably. Upon 

* Appeal from Order No. 323 of 1896, against the order of Balm Koilar Nath Mojumdar, 
Subordinate Judge of Hurd wan, datod the 1st of August LB90 

t£Sec. 258 :— If any money payable under a decree is paid out of Court. or the decree is 
v , otherwise adjusted in whole or in pari to the satisfaction of 

laymen o eeice- the decree-holder, or if any payment is made in pursuance of 
Bolder. an agreement of the. nature mentioned in section. 257A, the 

decree-holder shall certify such payment or adjustment to tho Court whose duty it is to 
executo the decree. 

The judgment-debtor also may inform the Court of such payment or adjustment, and 
apply to the Court to issue a notice to the decree-holder to show cause, on a day to be fixed 
by tho Court, why such payment or adjustment should not he recorded as certified ; and 
if, after due service of such notice, the decree-holder fails to appear on the day fixed, or 
having appeared fails to show cause why the payment or adjustment should not be recorded 
as certified, the Court shall record the same accordingly. 

No such payment or adjustment shall be recognized by any Court unless it has been 
certified as aforesaid.] 
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V .that the Court made the following order: ‘‘Case struck off as per judgmenfc- 
\ debtor’s petition filed with the consent of the decree-holders. Attachment 
to subsist.” 

On the 14th of April 1896 the decree-holders applied for the third time for 
execution, to which the judgment-debtor objected, stating that the sums of 
money paid to the decree-holders as excess interest (the receipts of which had 
been admitted by the decree-holders) over and above the interest payable 
under the decree, should be deducted from the decretal amount, as the agree¬ 
ment entered into by the parties with respect to the payment of the excess 
interest was not sanctioned by the Court rs provided by section 257A of the 
Civil Procedure Code, and that the said sums should be applied to the 
satisfaction of the judgment-debt. 

[88] The decree-holders contended that ns payment of the aforesaid sums 
was not certified to the Court under section 259 of the Civil Procedure Code, 
the Court executing the decree could not recognize that payment. 

The Subordinate .ludge observed that when the judgment-debtor applied 
for time, the Court simply struck off the execution case without directing its 
attention to the provision, in the judgment-debtors’ petition, for payment of 
the excess interest, and it did nob nass any order with respect to it, nor did it 
consider whether that provision was reasonable or nob; and he held that the 
agreement for payment of the excess interest was therefore void, as it did not 
receive the necessary sanction of the Court under section 257A of the Civil 
Procedure Code. He furthor held that the contention of the decree-holders 
was nob a valid one, inasmuch as the provisions of section 259 of the Code 
had no application to any payment made in pursuance of an invalid agreement 
not sanctioned by the Court; and he ordered, relying upon the last clause of 
section 257A of the Code, and also upon the case of Gnjapati Narayana 
Deun\. Chath Venkotaramanaya, (1890) 1 Mud. Law Journal, 332, that the 
money paid to the decree-holders as excess into tost be credited in payment of 
the decretal amount. 

From this order the decree-holders appealed to the High Court. 

Dr. Bash Behary Ghose and Babu Nalini Banjan Chatter jee for the 
Appellants. 

The Advocate-General (Sir Charles Paul) and Babu Karuna Sindhu 
Mookerjee for the Respondent. 

The judgment of the High Court (OKinealy and Rampini, JJ.) was 
as follows :— 

This is an appeal from the decision of the Subordinate Judge of Burdwan, 
dated the 1st August 1896; and the question we have to determine is whether 
a sum paid under an agreement void under section 257A of the Code of Civil 
Procedure, can be acknowledged or recognised in execution of a decree under 
section 258, unless it has been certified within the proper time. 

Section 257A refers to two kiuds of agreement, (1st) “agree-[89]m8nts 
to give time for the satisfaction of a judgment-debt,” and ( 2ndly ) “agreements 
for the satisfaction of a judgment-debt.” If the Court does not sanction them 
they are void. If the Court sanctions them they may be carried out in execu¬ 
tion. For the section states that “ any sum paid in contravention of the 
provisions of this section,” that is any sums paid under agreements void, “shall 
be applied to the satisfaction of the judgment-debt; and the surplus, if any, 
shall be recoverable by the judgment-debtor.” 

The agreement in thiscase is an agreement between the parties, and its foroe 
depends upon the sanction of the Court. It was not sanctioned and is void. 
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Section 258 says: “If any money payable under a decree is paid out of 
■Court, or the decree is otherwise adjusted in whole or in part to the satisfac¬ 
tion of the decree-holder, or if any payment is made in pursuance of an agree¬ 
ment of the nature mentioned in section 257A, the decree-holder shall certify 
such payment or adjustment to the Court whose duty it is to execute the decree.” 
Then the section goes on to say that, “unless such payment or adjustment has 
been certified as aforesaid, it shall not be recognised as a payment or adjust¬ 
ment of thedecroe by the Court executing tho decreo.” 

The learned Advocate-General argues that the Judge in the Court below 
was right in saying that the agreement referred to in section 258 is a “ valid 
agreement; ” but the section itself makes no reference to validity, and section 
257A provides for agreements null and void. Wo are unable therefore to 
agree with the construction placed upon section 258. The case of Gajapnti 
Moray ana Devil v. Chath Venkataramanaya, (1890) 1 Mad. Law Journal, 332, 
cited to us seems to militate against the roasons given in the decision of the 
case of Chedumhara Pillai v. Ratna Animal, (L*1HI) [. L. R., 3 Mad., 113. 

We think the view taken by tho Court below is wrong, and we sot aside 
the decree of the Subordinate Judge with costs in both Courts, and direct that 
the money allowed by him under that agreement be not allowed in execution 
of the decree. 

B. D. B. Appeal allowed. 


MOTES. 

[See the G.P.C., 1908, O. *20, r. 11, which altera the previous law. 
Seo also (1911) 22 166; (190S) P.R., 29 ; (1904) P.R., 88.] 


[90] The 20th April, 1897. 

Present: 

Mr. Justice Rameini and Mr. Justice Stevens. 


Perma Roy and another.Plaintiffs 

versus 

Kishen Roy and others....Defendants.* 


Evidence Act (I of 1872), section So —“ But warn Khasra” —Estates 
Partition Act (Bengal Act VIII of IS78), section 54 — 

Measurement papers. Entry made, in —“llecord.” 

A butioarn khasra nr measurement paper prepared under section 54 of the Estates Parti 
tion Aot (Bengal Act VIIIof 1876) is not a “ record ’’ witffin the meaning of section 35* of 

* Appeal from Appellate Decree, No. 778 of 1896, against the decn -0 of F. H. Harding, 
Efiq., District Judge of Sbahabad, dated tho 22nd of February 1896, reversing the decree of 
Baba Debendra Prosad Bagchi, Munsif at Arrah, dated the *28th of May 1895. 

t [ See. 35;—An entry in any public or other official book, 
Entry in public record, regLster 

or record, ataLing a fact in issue or relevant fact and 
made in performance of xnade by a public servant in the discharge of his official duty, 
duty enjoined by law, when or an y other person in performance of a duty specially 
relevant. enjoined by tho law of the country in which such book, 

roister, or record is kept, is itsolf a relevant fact.] 
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. the Evidence Act (I of J872). Ap entry made therein of the name of a tenant ip possession 
■ is not admissible in evidence under that section. 

Mohi Chmcdhry v. Dhiro Miarain, (1880) 6 C. L. R., 139, referred to. 

The plaintiffs in this case claimed to recover possession of a plot of land 
on the allegation that they took a settlement of it in 1296 and paid rent to 
the landlords till 1300, when a butwara having been effected the land fell to 
the shave of one of them, and rent was paid since then to that person; that 
in consequence of certain criminal proceedings at the instance of the defendants, 
plaintiffs’ crops were put under attachment and finally the plaintiffs were 
forcibly dispossessed from the lands. The defendant No. 1 contested the claim 
as regards the southern portion only of the plot in question ; he admitted that 
he had no concern with the northern portion, and that that portion belonged 
to the plaintiffs and defendants Nos. 2 and 3. Defendants 2 and 3 confessed 
judgment. 

The Munsif decreed the claim, and one of the reasons on which his judg¬ 
ment was based was stated by him as follows : — 

“ The copy of the khasra of the Jmtioara measurement of 1891 also shows 
that the land in suit was then measured in the name of the plaintiffs. This 
would never have been done unless the plaintiff s were then in possession of it." 

On appeal hv the defendant the District Judge set aside the 191] decree of 
the Munsif, and held, with reference to the Ichasrn, that that paper was not 
admissible in evidence. 

The plaintiffs appealed to the High Court. 

Balm Joqendra Chandra (ithose (or the Appellants. 

Babu Kanina Sindhu Mukcrji and Babu Lalmohan Ganqnli for the 
Respondents. 

The judgment of the High Court (Rampini and Stevens, JJ.) was as 
follow's :— 

This is a suit in which the plaintiffs seek to establish their title to and to 
recover possession of certain land. The Lower Appellate Court has given them 
a decree for the northern half of the land in suit, but lias dismissed their claim 
to the southern half of it. 

The plaintiffs now appeal to this Court, and on their behalf it has been 
urged that the Lower Appellate Court has erroneously excluded from evidence 
throe documents, the first being a plaint, the second, an application for the execu¬ 
tion of a decree, and the third, a butwara khasra. The first two of these docu¬ 
ments are said to he admissible in evidonce under the provisions of section 32, 
clause 7, of the Indian Evidence Act read in connection with, section 13, 
clause (a) inasmuch as it is said that they contain statements by one Gulzar.who 
is dead, to the effect that the plaintiffs’ land is to the west of Gulzar’s land 
and is haqar land. It must here be noted that the statement of the land being 
west of Gulzar’s land, and being in possession of the plaintiffs, is only to be 
found in the second document, the application for execution of a decree. In the 
other document, the land is merely described as bugar land. 

Now, the learned District Judge has rejected these documents and has 
excluded them from the evidence in the case on the ground that, although 
Gulzar may he dead, yet these documents do not come within the provisions 
of section 13, clause (a), of the Evidence Act, as they are not transactions in 
which any right of the plaintiffs has been recognised or asserted. We certainly 
agree with the Warned District Judge in this view of the case. There is no 
recognition ol the plaintiffs’ right in any land in these documents, and even if 
there were any such recognition, [92] we do not see how they could haveany 
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weight. Such admissions made by a third party as Gulzar was, could have no 
weight at all. 

The third document, which the learned District Judge has excluded from 
evidence, is a butwara khasra prepared under the provisions of section 54 of 
the Bengal Act VIII of 1876, that is, the Estates Partition Act. ft is contend¬ 
ed that this document is admissible in evidence under the provisions of seel ion 30 
of the Indian Evidence Act, and certain rulings have been citr-d befoie us. 
both for and against this contention, namely, the rulings in the cases of i>'opal 
Chunder Shaha v. Mad hub Chunder Shaha, (1873) V 21 \V. R.. 29, 1 Join ('hou- 
dhrjj v. Dhi ro Misraiv. (1880) 6 C. E. R., 139: Govt ad ran Deslunvkh v. Ray ho 
Dcshmulch, (1884) I. E. It., 8 Bom., 043, and Turn Palm v. Abnuisli Chunder 
Dutt, (1878) l.h.K.,4 Cal., 79. 

The only rulings which we think are applicable aro Gonmiiao Deshmukh 
v. Rayha Deshmukh , (1884) 1. L. R., 8 Mom., 043, a ml Mohi ('howdin n \.J)hno 
Misrain, (1880) 6 C. E. It., 139. Hut the former case is not on all fours 
with the present case, inasmuch as it relates to statements bv Survey 
Officers contained in an extract from a village register of lands. The docu¬ 
ment referred to in 1.1 rat case is not of the nature of the buhrnra khasra in 
dispute here. The other case, however, namely, tire case of Mohi Chnirdhry 
v. Dhiro Misrain, (1880) 6 C. E. R., 139, seems to us to he exactly in point, 
and it lays down that measurement papers prepared by a buhrnra Amin 
deputed by the Collector to make a partition do not come within section 35 
of the Evidence Act. 


Applying this ruling to the present case, it is clear that this buhrara. khasra 
has boon rightly excluded from evidence bv the learned District -lodge, and 
independently of that ruling we think that the buhrara khasra in question 
cannot come within the provisions of section 35, inasmuch as it is not an 
official book, register, or record, such as is referred to in that, section. Tiro 
“ record,” it is clear, must he ejusdem yearns, or of the same class, with tire 
“ official book ” and “rogister ” referred to immediately before, and we do not 
think a butwara khasra is sue*' a [93] record as is contemplated by section 35 
of the Indian Evidence Act. Moreover, it would also appear that even if it was 
a record, the entry as to the possession of the plaintiff is not an entry which 
the Amin had to make under the provisions of section 51 of Bengal Act VI11 
of 1876, because all that the Amin, or rather the Deputy Collector, who 
is referred to in this section, is authorised to make* is the measurement 
of the land comprised in the estate to be divided and a rent roll: hut t he 
section, as far as we can see, does not authorize him to make any entry a-, ro 
the names of the parties in possession of the land which he measures 

For these roasons, then, we think that the learned District Judge lias not. 
committed any error in law in excluding these three pieces of documentary 
evidence, and we accordingly dismiss this appeal with costs. 

S. C. C. Appeal tiismissed. 


NOTES. 

[This w.is followed in I r.C., -SOT ; (I'.MO) H I.C., 390. 

See also (ItlOG) 30 Bom., 5*23. The Estates Partition Act. A' of 1897 (ll.C.) was held to 
have altered the law as to admissibility, (1903) 13 C.W.N., 93. See also (19181 17 P-.W.W, 
779 where this case was followed as regards batirarn proceedings held prior to that enactment.] 
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KCDHATHI BEGUM i\ 


[ 85 Cal. 93 ] 

The 16th’August, 1897. 

Present: 

Mr. .Justr'K Trevelyan and Mr. Justice Stevens. 

Kurlrathi Beguin.Plaintitf 

versus 

NajibunnosBa.Defendant." 

Registration Act ( Ill of 1877), sections 35, 73, 76, 77 — Denial of execution — 
Suit to enforce registration—Right of suitP- 
Where the executant of ft document.did not appear before the Sub-Registrar, although 
a summons was issued to such executant, and the Sul>-Registrar thereupon refused to regis¬ 
ter the document, Held, in a suit under section 77 of the Registration Act to enforce 
registration of the document— 

(1) That the ea.-.o"was one of " denial ” of execution within the moaning of sections 35t 
and 73) of the Registration Act (Til of 1877), Luck hi Nnrnin Khettry v. Salcoun'ie Pyne 
j(1888) J. L. R., 18 Cal., IB 1 .).!. and lladhnliis'ien linicra Dalnin v. Ghooneelall lhitl 
M1879 I. L- R.. 5 Cal.. 445;, referred to. 

(2) That an application to the Registrar made under section 73 of the Act in this ease 
was property made under that section. 

(3) That the order of the Special Sub-Registrar to whom the case was referred, refusing 
registration of the docuniint, was equivalent to an order by the Registrar. 

* Appeal from Original Decree No. 302 of 1896 against the decree of Rabu Juggaddur- 
labh Mozmndar, Subordinate Judge of Tirhoot. dated the 2nd of Juno 1890. 

f f Sec. 35 - if all the persons executing the document appear personally before the regis¬ 
tering officer, and are personally known to him, or if he be 
Procedure on admission otherwise satisfied that they arc,,the persons they represent 
of execution. themselves to he, and if they all admit the execution of the 

document ; 

or, in the ease of any person appearing by a representative, assign or agent, if such 
representative, assign or agent, admits the execution : 

or, it the person executing the document is dead, and his representative or assign appears 
before tlu; registering officer, and admits the execution, 

the registering offieei shall register the document as directed in sections 58 to 61, 
inclusive. 

The registering oilier, may, in order to satisfy himself that the persons appearing before 
him are the persons they represent themselves to be. or for any other purpose contemplated 
by this Act, examine any one present in his office. 

Procedure on denial of If any of the persons by whom the document purports to 
execution, etc. be executed deny its execution, 

or if any suoli person appears to be a minor, an idiot, ora lunatic, 
or if any person by whom the document purports to be executed is dead, and his repre¬ 
sentative or assign denies its execution, 

the registering officer shall refuse to register the document. Provided that, where such 
officer is a Registrar, he shall follow the procedure prescribed in part XII of this Act.3 - , 

Application whore Sub- + [Sec, 73;—When a Sub-Registrar has refused to register 
Registrar refuses to register a document on the ground that any person by whom it purports 
on ground of denial of exe- to be executed, or his representative or assign, denies its 
cution. execution, 

any person claiming under such document, or his representative, assign or agent autbo- ' 
rj/ed as aforesaid, may, within thirty days after the making of the order of refusal, apply 
to the Registrar to whom such Sub-Registrar is subordinate in order to establish his right 
to have the document registered. 

Such application shall be in writing and shall be accompanied by a copy of the reason 
recorded under section 71, and the statements in the application shall be verified by the 
applicant in manner required by law for the verification of plaints J 
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[94] (i) That the ease came under clause (a) of scutum 76 of the Act, and the present 
suit did lie under the provisions of seetiou 77.. 

The facts of this case appear sufficiently from the judgment of the High 
Court. The plaintiff asked for a decree directing that a deed of sale execut¬ 
ed in her favour by the defendant bo registered under the provisions of section 77 
of the Indian Registration Act. The Subordinate Judge, before whom the 
case was brought, held that the suit did not lie, as the case was not one of 
denial of execution, and the plaintiff in applying under section 73, instead of 
appealing undor section 72, mistook her remedy, and virtually did not go to the 
Registrar as the law required her to do before proceeding under section 77. 

The plaintiff appealed to the High Court. • 

Dr. Asuiosh Mnkerjec for tire Appellant. -The original order was one 
under section 35, and a proper order under that section. The order should be 
construed to be a refusal on the ground of denial n( execution. Non- 
appearance in this case comes within the meaning of denial of execution in sections 
35 and 73, and the present suit was properly brought under section 77. Luekhi 
Nam in Khettry v. Satcovcrie Pynr, (1888) I.L.R., 16 Cal., 189, and Had hakhsen 
liowru Dakna v. Choonee Lall Dull, (1879) I. L. R., 5 Cal., 445, were cited. 


Moulvie Mahomed Mustafa for the Respondent contended that there was 
no denial in this case, and that the cases cited were not in point. This case 
really came under section 72. The Sub-Registrar was the person who passed 
the-order and nob the Registrar; sections 76 and 77 would not apply. All the 
remedies provided for iri the Registration Offices were not hove exhausted, and 
the present action should fail. 

Dr. Asuiosh Milker/re in reply. 

The judgment of the High Court (TrkvbIjVAN aud Stk\ isns, JJ.j was 


delivered by 


Stevens, J.— This appeal arises out of a suit under section 77 of the Regis¬ 
tration Act. Registration was in the first instance refused by the Sub Registrar 
under the following order: “Eight months from the date of execution have passed. 
Although summons was [95] issued against the executant to appeal, she did 
not appear to admit execution. L refuse registration undor section 35 of Act 
III of 1877, paragraph 159 of the ' Registration Manual. ’ ” The plaintiff (now 
appellant) who was the party interested in the deed in question, then presented 
a petition under section 73 of the Registration Act to the District Registrar of 
Mo/utferpore, praying that an order for the registration of the document 
might be made after taking of evidence. The Registrar made over this applica¬ 
tion to tho Special Sub-Registrar for the necessary action and report. The 
Special Sub-Registrar passed the following order: “This deed, dated the 
24th Novomber 1894, was presented by Mahomed Ilossein, agent of Kudrathi 
Begum, before the Sub-Registrar of Momifferporo on tho JSth March 1895. The 
oxecutaut Najibunnossa did nob appear either personally or by hor authorized 
agent within eight months from the date of execution. The Sub-Registrar 
refused registration under paragrali 159 of the ‘ Registration Manual on the 
26th July 1895. The appeal does not he under section 73 of Act 111 of 1877. 
I reject the application accordingly.” It was in consequence of this order of 
the Special Sub-Registrar that the present suit was instituted under section 77 
of the Registration Act. 

The learned Subordinate Judge has held that the suit does not lie. He 
takes the order to be equivalent to an order of the Registrar, which is apparently 
the correct view, looking to the provisions of section 7 of the Registration Act, 
and the first of the rules made by the Inspector-General under the provisions 
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69o/the Act. Under that rale the Sub-Registrar at the head-quar- 
; .tersSf a district, whose office has been fimalgaraated with that of the Registrar, 
is authorised to act as the working deputy of the Registrar exercising, as a 
matter of routine, all tho functions of a Registrar, except the powers of super¬ 
vision and control undor section 68, and that of heaving appeals from orders 
refusing to venter under section 7 "2. Ho is authorised to deal with applications 
under seotion 73 of the Act as a matter of course. 


The ground on which the learned Subordinate Judge lias held that no suit, 
lies in this case is that registration had been refused on aground other than 
the denial of execution, and therefore [96] the proper remedy of the plaintiff 
was an appeal to the Registrar under section 72 against the order of the Sub- 
Registrar rolusiug to adroit the document to registration, and not an application 
under section 73. lie says: “ When plaintiff ought to have appealed to the 
Registrar under section 72, but mistaking her remedy she made an application 
under section 73, it is the same us if she did not at all go to the Registrar. It 
is thus abundantly clear that the plaintiff lias not complied with the provisions 
of the Registration Act. She is therefore oul of Court.'' 

Tho attention of tho learned Subordinate Judge does not appear to have 
been directed to the case of Ltwkl.i Na ru in Khettry \. Satcoirno Pyne, (1888) 1. 
L. R,, l(i Cal., 18!). and {he case of Hadhakm>>en Ilowra Dakna v. Choonee Lall 
Dull, (1876) I. L. R., 5 Cal., 44b, wlieie it has been held that a wilful refusal 
or neglect to attend and admit execution is equivalent to a denial of execution 
within the moaning of tho Registration Act: and that where such refusal or 
neglect occurs a suit will lie under section 77 of the Act for tho purpose of having 
the document registered. In paragraph 146 of the rules made by tho Inspector- 
General, the latter case and another ease, In re. Abdul Aziz, (1887) I. L. R., 11 
Rom., 691, are referred to as authority for that proposition, and it is stated 
that as soon as such refusal or neglect is proved before him, a registering officer 
may record his refusal to register the document under section 35. It is remarked 
that an appeal, by which is apparently meant an application, will then 
lie to the Registrar under section 73, who will make inquiry and pass orders 
under sections 74 and 75 just as il execution had been specifically denied. 
We think that in accordance with the rulings to which wo have referred 
and tho practice of the Registration Department, tho plaintiff did not 
mistake her remedy in applying in the present case to the Registrar under 
section 73. Tho original order of refusal was on the face of it an order 
passed under section 35 of tho Act, and it was passed in consequence of the 
neglect of the executant to attend and admit execution. Taking the order of the 
Special Suh-Registanr on the application under section 73 as equivalent to an 
order of the Registrar, 3 lie case come* under[97]clause (a > of soeion 76 of tho Act, 
and, therefore, the plaintiff lmd a right of suit under tho provisions of section 77. 

The decree of the lower Court must be set aside, and the case remitted to 
that Court for disposal on the merits. 

The appellant will got the costs of tins appeal. 

S. C. C. Appeal allowed ; case remanded. 


NOTES. 

£ This was followed in (1907) 29 AIL, 284 ; (1912) 16 I. C., 614 (Cal.).] 
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C SB Cal. 97 ] 

The 28th July, 181)1. 

Present: 

Mu. Justice Maopherson and Mr. Justice Ameer Ate. 


Kami Deku..Defendant 

versus 

Brojo Nath Saikia and othors.I'laintills. 


■Judgment --Form of judgment on appeal—Judgment not tn conformity with 
law -Dismissal of appeal—Civil Procedure, Code ( let XIV of 1882), 

sections 001, 574, 584. 

The Lower Appellate Court, in dihpodng of :m appeil from a decree of the Munaif, 
recorded the following judgment: “ Suit laid at R.s. ISO. value nf buflalo.-s. Appeal 
rejected under section 551 t of the Civil Procedure Code." 

Held, that this was not a judgment in conformity with law. 

The dismissal of an appeal und"r section 5*1 of th - Civil Pro ;■> lmv Code by a Court, 
whose decision may be the subject of an app sal, d vs int relieve the Court from the necessity 
of writmga judgment which, according to the provisions of sec-lion 17 J J of the Code, should 
show the points raised, the decision upon those point*, and the ri'tsmis for deciding them. 

Foil* the purposes of this report the facts and points for decision are 
sufficiently stated in the judgment. 

Babu basanta Counter base for the Appellant. 

Babu Mon Mohan Dull for the Respondents. 

The judgment of the High Court (Macpherson and Ameer Ali, JJ.) 

was as follows : — 

The judgment of the Lower Appellate Court in this case is . “ Appeal 
rejected undov section - r nl of the Code of Civil .Procedure.” 


It is contended that this is not a judgment in 
that there is an error ol procedure, which brings 


conformity with law, and 
the ease under section 084. 


[98] The dismissal of an appeal under section 051 In a Court, whose 
decision may be the subject of an appeal, does not, wo think, relieve the Court 
from the necessity of writing a judgment which, according to the provisions 
of section 071, should show the points raised, the decision upon those points, 


•Appeal from Appellate Decrvi' No. :il 1 or lS'.Xi, ugiinsl the decree of M. A. linn. 
Esq., Subordinate Judge of During, dated the 1st ol Noviiuber L895, -iflirmiiig the decree 
of Hubu J’rosaimo Coomir flho.-e. Muu of of To j pore, dated the 'J2nd ol July I N05 


t[Sec. 551'.—llie Appellate Court nu* . if it thinks fit, after fixing a time for hearing the 
p „ , . appellant or Ins pleader, and hearing him accordingly if he 

lower to confirm d_eci- appo . irs hUt; i 1 tiiioc, confirm the deeisiou of the Court against 
sion of lower Court with- ^ dccrcc the apperd 18 m;id e, without sending notice of the 
out sending it. notice. appcil to such Court and without serving notice on the respond¬ 

ent or his pleader ; but in such ease the confirmation shall be notified to the same Court.J 

1 [See. 571;—The judgment of the Appellate Court shall 
state— 


Contents of judgment. 


(а) the points for determination ; 

(б) the decision thereupon ; 

(c) the reasons for the decision ; and, 

(d) when the decree appealed against is reversed or varied, the relief to which the 

appellant is entitled, 

. and shall at the time that it is pronounced be signed and 

Date and signature. dated by the Judge or by the Judges concurring therein.] 
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and the reasons for deciding them. There was an appeal before the Court, and 
the judgment disposing of that appeal must, we think, be in conformity with 
the provisions of the Code. We set aside the decision and remand the case in 
order that the appeal may bo disposed of according to law. The costs of this 
appeal will abide the result. 

B. D. B. Case remanded. 


NOTES. 

t This was followed in (190.>) ‘J O. C.. 32; (1907) ;il Mad., 469 : 18 M.L.J., 31 ; but not 
followed in (1907) 30 AH.. 319 ; (1910) 8 T. C., 911 (Sind). It has been held in (1911) 86 
Bom., 116 : 13 Bom. 1j. R., 1002 : 12 I. 0., .004. that under tlio corresponding provisions 
of theG.P.O., 1908, writing out a judgment was unnocess:m. 

In (1906) 5 G.L.J., 348, it was held that, there was a sufficient compliance with the 
requirements of s. 674, C.P.C., 1882. 

Sec also (1909) 13 C.W.N.. 1031.] 


[ 27 Cal. 9B ] 

The doth June, lb!>/ ■ 

Present: 

Mr. Justice Mactugiison and Mr. Justice Ameer Ali. 


fssnr Chandra Out!.Plaintiff 

tenia 

Gopal Chandra Das.Defendant.' 


ltiqiil of suit — Benamidar- Suit for ejectment — Parties'. 

A mere benamidar cannot maintain a suit for ejectment, he having neither title to. nor 
possession of, the property. 

Hari Gobinda, Adhikan v. Akhay Kumai Mczuiudar, (1889) l.L.R., 16 Cal., 364, 
followed in principle. Nnnd Kis/iore Lnl v. Ahmed Ata , (1896) I. L. R., 18 All., 69, 
dissented from. 

Foil the purposes of this report the facts are sufficiently stated in the judgment 
of the High Court. 

Babu Saroda ('kman Milter and Balm Jadub Chunder Seal for the 
Appellant. 

Babu Seen Nath Dass and Babu (iirija Snnhai Moznmdur for the 
Respondent. 

The judgment of the High Court (Macpherson and Ameer Ali, JJ.) 

was as follows - 

The appellant brought this suit to eject the defendant as a trespasser. 
The defendant contended that the plaintiff had no right to bring the suit, as 
be is a mere benamidar of Guru Churn Dutt, under whom and others the 
defendant admits that [99] ho is a tenant.. Both the Courts have found that 
the appellant is a mere benamidar of Guru Churn Dutt, and that he cannot 
maintain the suit. This is quite in accordance with the decision of this Court in 
Hari Gobindo Adhilcari v. Akhoy Coomar Mozoomdar, (1889) I. L. B., 16 Cal., 
g64, in which it was held that a person who was a benamidar for one of the 

•Appeal from Appellate Decree No. 19S2 of 1895, against the decree of K. N. Roy, 
Esq., Officiating District Judge of Pulma and Bogra, dated the 23rd of August 1895, 
affirming the decree of Babu Sarat Ghandcr Sen, Munsif of Fubna, dated the 22nd el 
August 189-1, 
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defendants could not maintain a suit for a declaration of bis right, to, and for 
possession of, immoveable property ; such a person cannot, it seems to us, any 
the more maintain a suit for ejectment. He has neither title nor possession. 
Our attention has been called to a recent decision of the Allahabad High Court 
in the cabo of Nand Kishore Lai v. Ahmad Ala, (189f>) LL.R., 18 All., 09. 
In that case it was held, dissenting from the decision of this Court, that a 
benamidar can maintain, a suit of the kind mentioned. We cannot follow that 
decision as we think the casein this Court referred to above was rightly decided, 
and is in accordance with the previous decisions on the satne point. The only 
contention raised in this appeal is that the appellant, assuming him to be a 
benamidar for some one else, can maintain the suit, and as that fails, the 
appeal must he dismissed with costs. 

B. D. B. Appeal dismissed. 


NOTES. 


[This was followed m (1898) -25 Cal.. 871 : (HK)2) SO Cal.. 268: (10021 7 C.W.N., 220 : 
(l906) :10 Mad.. ‘24.7, but disputed from in (!«!>;)) -21 All . AS0 ; 11899) 1.‘! D.P.L.R., :W.] 


[23 Cal. 99] 

The / 7th June, I Aft? 

Present: 

Mr. Justice M.utjiehkon and Mr. Justice Amfj-r Ale 


Kali Kishore Deb Sarkar (Purchaser).Plaintiff 

rersus 

Guru Prosad Sukul (Decree-holder).Defendant." r 


Appeal—Order unde) Civil Pioceduic Code (Art XIV of sect,ton 293, 

on defaultinq purchase.) to make q*od dr/icinic)/ on resale —Second, 
appeal— Sale in execution of decree -Civil Piocedure. Code 
(Act XIV of ISA2), sections 244, 413- Misdescrip¬ 
tion of proper Ip in proclamation of sale. 

Bath an appeal and a second appeal lie from au order under seel' in 298 t of the Civil 
Procedure Code, directing a defaulting purchaser at an execution-sale to make good the 
deficiency of price happening on a resale owing to bis default. 

C10QJ Srcn Narain Milter v. MahatabChand, (lfiH.'S) li \V. R., 8 ; Swuj Bit kill Singh v. 

' Sree Kislien Doss, (1866) 6 W.R., Mis.. 126 : Jmbraj Sing v. Hour Snksh Lull, (1*17) 7 W. 
R., 110 ; Baij Nath Sahai v Moheep Narain Singh, (1889) T. L. R., 16 Cal., fi.'lft ; and Amir 
Baksha Sahib v. Yenlcatachala Mmlali, (1895) 1. L R., 18 Mad., 489 ; followed. 

* Appeal from Order No. 4 of 1897, against the order of \V. II. Lee, lssip, Officiating 
District Judge of ltlymensingh, dated the 2nd ot October 1896, affirming the order of Babu 
Krishna Chundra Chatterjee, Subordinate J udge of that district, dated the 6th of August 1896. 

t [Sec. 298.—The deficiency of price (if any) which may happen on a re-sale 
under this Code bv reason of the purchaser’s default, and all 
Defaulting purchaser an- cxpcnse8 attend 1 lig such re-sale, shall lie certified to the Court 
awerable for loss by re-sale. by thc <)ffice r holdl ng tho sa i 0 , 

and shall, at the instance of either the judgment creditor or the judgment-debtor, be 
recoverable from the dofaultor under the. rules contained in this chapter for the execution of 
a decree for money- 
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Deoki Nandan Hat v. Tapesri Lai, (1892) 1. L. R.', 14 All., 201, refereed to and discussed. 

In this case it was held on appeal, reversing the decision of the lower Courts, that under 
the circumstances the purchaser was not lialito for the deficiency. 

The facts of the case sufficiently appear from the judgment of the High Court. 

Babu Dirarka Nath Clincher butty for the Appellant. 

Bnbu Tara Kwhore Chowdliry for the Respondent. 

The judgment of the Court (Macpherson and Ameer Ali, JJ.) was 

as follows:— 

The appellant having purchased a share of a taluk at an execution sale 
failed to pay the balance of the purchase-money, and there was a resale at 
which the price realised was much smaller than tho price realized at the first 
sale. Both Courts have held that the appellant must make good the deficiency 
according to the terms of section 293 of the Procedure Code. Tho decree-holder 
is the person seeking to enforce the payment and tho respondent in tho appeal. 

A preliminary objection is taken that no appeal lies, hut thero is a current 
of decisions in this Court dating from 1865, showing that an appeal does lie, 
and .we feel hound to follow them. The eases are .Siw No rain Mi tier v. Mahatab 
Chand, (1865) 3 W. R., 3; Soonij I ink ah Singh v. Sire Ki shell Don, (1866) 
6 W. R., Mis., L2G ; Joabraj Singh v. Goar Jiuhsh Lull, (18G7) 7 W. R., 110 ; 
and Bari Math Sahai v. Mohecp Mara in Singh, (1889) I. L. R., 16 Cal., 535. 
No decision to the contrary has been cited, although the question has been 
raised in several other cases but not decided. The first three cases were under 
the Code of 1859 as amended by Act XXIIJof 1861, but there is in this respect 
no substantial difference between tho old Code and the present Code Tho 
Madras Court has taken [101] the same view in Amir Baksha Sahib v. 
Venkatachala Mudalt, (1895) I. L. K., 13 Mad,, 439. The Allahabad Court 
took a different view in Deoki Xaudan L’ai v. Tapesri, Lai, (1892) J. L. R., 14 
All., 201, and held that there was no appeal. But it may he noticed that 
Mr. .Justice STRAIGHT dissented, and Mr. Justice IvNOX seems to have held 
. that an appeal would lie from an adjudication in proceedings to enforce an 
order under section 293. 

In all tho eases in which it was held that an appeal lay the question was 
regarded as one under section 244 of tho present Code, or the corresponding 
section of the old Code, so that if thero is an appeal at all thero is no doubt as 
to the right of second appeal. Jt seems that before the resale the appellant 
applied to have the first sale sot aside under section 313 of the Code on the 
ground that the judgment-debtor had no saleable interest in the property. It 
was found that what was sold was the judgment-debtor’s interest in a ahikrni 
taluk called Radha Govind Biswas with r. rental of Rs. 890 odd, and compri¬ 
sing certain mouzahs, ki. smuts and paras, whereas what was advertised and 
put for sale was his interest in a shikmi taluk called Ram Govind Biswas 
with a rental of Rs. 495, hut comprising the same mouzahs, kismuts and paras. 
The first Court refused to set aside the salo, holding that the misdescription 
was immaterial, as the judgment-debtor had no other shikmi taluk in those 
mouzahs, and that the appellant, who was his co-sharer, must have known 
this and understood quite well what he was buying. The order rejecting 
the application was upheld by the Appellate Court on the same grounds. The 
property was put up at the first sale, realised Rs. 3,200, the next highest bidder 
being the decree-holder, and when put up at the second sale under precisely 
the same description, it realised Rs. 850. The decree-holder had obtained 
leave to bid at the second sale, provided ho did not bid less than Rs. 3,100, 


it 
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' The appellant: resisted the afcteihpt to make him liable on three grounds : 
first, that there was no suoh property as the one sold *, second, that the decree- 
holder and judgment-debtor had made false representations to him as to the 
property which was being sold ; and, third, that the purchaser at, the second sale 
was a mere benamidar of the decree-holder. His objections were overruled by both 
11022 CourLs without any inquiry, and an order was made for the realization 
of the deficiency by the process prescribed for the execution of decrees. We can¬ 
not, of course, interfere with the order under section 313, or with the order 
confirming the second sale, which it appears has been confirmed, hut the ques¬ 
tion is whether on the facts as stated above the appellant is liable for the 
deficiency, and we must hold that lie is not in any view of the case. 

Before the defaulting puichasor can be made liable under section 293, 
it must appear that the property which is the subject of t he two sales is the 
same in every respect. If the Courts were right in holding in the proceeding 
under section 313 that, notwithstanding the misdescription, the property 
sold on the first occasion was the* judgment-debtor’s share in s htkmi taluk, 
Radha Govind Biswas, hearing a rent of Rs. H90, it is clear that is not what 
was put up for sale on the second occasion, ostensibly at least. It may be 
said that the same property was really sold, but that there was a misdescrip¬ 
tion on both occasions. Assuming this to be so, it makes no dilToronce. If 
there was a misdescription on the first occasion the decree-holder was aware 
of it, and he ought not to have had the property again proclaimed for sale 
under a description which he knew lobe wrong. Having done that he cannot 
make the defaulting purchaser answerable for the deficiency,. 

It is not necessary to consider what would have happened if the property■ 
which the Courts considered was the property sold on the first occasion, had 
been rightly described on the second, as wo must deal with the f,n;t.s as they 
are. Possibly in that case the decree-holder might have found himself in a 
difficulty in attempting to realize from the defaulting purchaser any deficiency 
in the price. He cannot, however, he allowed to evade that difficulty by 
having the property proclaimed for sale under a description which he knew 
to be wrong. 

We set aside the order of both Courts. The application of the decree-holder 
fails and must he rejected. The appellant will get his costs in this Court. 

B.D.B Appeal a Unwed. 


NOTES. 

[See also (1«98) ‘iC.YV.N.. -411 ; (JH39) 13 Mad., 137 ,rmihn ltK<12)14 All. 201 ; (|tm) 12 
3.P.. SCO: 7 N.L.R.. 134.J 
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SARAT CHANDRA BANEBJEE &Q. V. 


[l03] The 3rd August, 1807. 

Present: 

Sir Francis William Maclean, Kt., Chief Justice, and 
Mr. Justice Bankrjke. 


Sarat Chandra Banerjee and another.Plaintiffs 

versus 

Blmpondia Nath Basu and others.Defendants. 1 


Hindu law — Will— Executor—Position of an creditor under a Hindu will 
before the Hindu Wills Act (XXI of 1870) came into force —Difference 
m position between an executor under a Hindu will and tin executor 
under an English will—Probate and Administration Act (V of 
1881), sections X, 4 and 00. 

An executor under a Hindu will, before the Hindu Wills Act came into force, is not in 
the same position as an English executor under an English will, and the property does not 
vest in him : he holds it only as manager. 


THE facts of this case are shortly these; One Titurnm Haidar died in the 
month of July 1867, leaving behind him his widow and three daughters. He 
executed a will on the day of his death, and appointed his widow Bam Kumari 
Debi and his son-in-law executors. On the 21st January 1864 the executors 
of Tituram Haidar’s will conveyed the property in dispute to one John 
Bay ley, from whom it passed by subsequent assignments until the defendant 
Troilucko Nath Basu obtained it under a mortgage decree. The plaintiffs, 
who now represent the entire estate of Tituram Haidar, brought this suit to 
recover possession of the property sold to John Bay ley on the allegation that' 
Tituram Haidar's executors were not competent to give an absolute title. 
Bhupendra Nath Basu was joined as a defendant because he lived with bis 
brother Troilucko Nath Basu. The Court of First Instance gave the plaintiffs 
a decree, holding that the executors did not hold any higher position than that 
of an ordinary manager ; they had not the sums power as an executor in 
England had, and that they could give a title only under circumstances in 
which an ordinary manager could do so. On appeal, the District Judge of 
24-Parganas reversed the decision of the first Court. The material portion of 
his judgment was as follows :— 

“The plaintiffs raise the question of the validity of transfer to John Bayley [104] and 
whether the plaintiffs are entitled to dispute it. It will therefore be necessary here to Ret 
down an abstract of the provisions of the will. 

Paragraph 1.—Testator's wife Rani Kumari Debi is to remain in possession of and 
enjoy during her life-time all the testator’s moveable and immoveable properties ; she shall 
manage the same as executrix, take care ol the testator’s daughters, be entitled to institute 
and defend suits. Testator’s son-in-law Umcsh Chunder Bandopadhaya, husband of 
Kadambini, is vested with the same powers as Ram Kumari Debi. Both shall manage with 
equal rights and with each other's consent. If the son-in-law causes devastation, the testa¬ 
tor’s widow will henceforth act as sole executrix. 

,* Appeal from Appellate Decree No. 2267 of 1895 against the decree of J. Pratt, Esq., 
District judge of ziljah 24-Parganas, dated the 16th of September 1395, reversing the decree 
of Babu Puma Chandra Shome, Subordinate Judge. 1st Court of that District, dated the 
■10th of August 1894. 
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Paragraph 2.—On the decease of the testator’s widow the property shall be equally 
divided between testator’s thr-fo daughters ; but none of the property is to be alienated for the 
payment of debts that may be incurred by the testator's daughters or their successors. 

Paragraph 8.—Testator’s wife with the consent of their sou-in-law is empowered to pay 
ofi the testator’s debts by sale, but no transfer shall be valid unless effected with the consent 
and signature of both of them ; and none shall have authority to transfer any property for 
any roason other than that mentioned above. 

Paragraph 4.—During the lifetime of the testator’s widow', their three daughters and also 
the husbands of the two younger ones shall be maintained out of the testator’s estate. 

Paragraph 5.—Specifies a legacy to testator’s nephew. 

Now it appears to me clear that the executors had an estate under the will, and they 
were fully empowered to sell in order to pay ofi the testator’s debts. The sale to John 
Baylcy was made ostensibly for that very purpose. On the principle enunciated in In re 
Tanqueray Willnmne , (1882) L. R.. 20 Ch. D., 4G5, the sale conveyed a good title, and it 
was neither necessary nor prudent for the purchaser to inquire whether there were any subsist¬ 
ing debts. That this principle holds good may be deduced from certain observations of 
Mr. Justice PHBAK in the case of Ronploll Khfthy v. Mohuna Churn Itoy, (1870) 10 B.L.R., 
271 note. 

From this decision tho plaintiffs appealed to the High Court. 

Sir Griffith Evans, Babu Girnh Chnndvr Chowdkry, and Babu } lor end r a 
Nath Mookvrjce for the Appellants. 

Mr. C. I'. Hill, and Babu Sara da Churn Millet, for the Respondents. 

' The following judgments were delivered by the High Court (M A CLEAN, 
C. J., and Bankh.iuk, J.) : 

[105] Maclean, C.J .- -In nn opinion tho learned Judge in the Court 
below has made a mistake in law. In point of fact he holds that an executor 
under a Hindu will, before the Hindu Wills Act came into force, is substan¬ 
tially in the same position as an English executor under an English Will, in 
the sense that tho property vests in him ; and that this is his view is clear 
from the fact that ho relied upon the well-known case ol hi re Tanqueray Wit- 
laume, (1882) lj.lt., 20 Ch. 1) , 165, decided in the English Courts, which shows 
that he regarded the property under the will as vested in the executor. I think 
it is clear from the authorities that have been cited that an executor under a 
Hindu will is not in that position which the learned Judge in the Court below 
seems to think, but he practically holds tho property as manager, as is stated 
by Mr. Justice Maukhv in the case of Eher->dvnwncy Dossec v. Doorgamoney 
Dossee^ (1878) I.L.R., 4 Cal., 455, where he says: “ It has been frequently 
held that, the mere appointment of a person as executor to a Hindu does 
not cause any property to vest in him at all; and that if as executor he 
is entitled to hold the property, ho hold-< only as manager.” I think that 
view of the law is correct as applied to the executors appointed under 
the particular will in this case; hut that does not dispose of this point, 
Mr. Hill argued ingeniously that, having regard to the provisions of sections 
2 and 4 of the Probate and Administration Act V of 1881, the property vested 
in these executors under the effect of section 2 of that Act. which says that 
section 4, amongst others, is to apply to the case of every Hindu dying before 
the 1st April 1881, which is the date on which the Act came into operation. 
Admittedly, in this case, the testator did die before that date, and Mr. Hill’s 
contention is that, having regard to the language of sections 2 und 4, the effect 
of those sections is to vest in these executors, who were appointed, so far back 
as 1857, under a Hindu will, which it was then not obligatory to prove, the 
property of the testator. This argument does not commend itself to me as 
sound ; one must look to the whole purview and intention of the Act. If wq 
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look to the preamble of the Act, it is there stated that the Act is intended to 
provide for the grant of probates of wills and letters of administration to the 
estates of [ 106 ] deceased persons, in cases to which the Indian Succession 
Act does not apply; that is the object of the Act —the grant of probates of 
wills and letters of administration. The Act did not come into foroe until 
April 1881, and to my mind it would be a very strong conclusion to draw from 
the words of section 2 “ dying before the 1st April 1881 ” that it was intended 
—this Act having been passed for the purpose which I have stated above — 
that section 4 should have a retrospective operation, so as to vest in an executor 
appointed under a Hindu will an estate which but for that section would admit-, 
tedly not otherwise vest in him. T think sections 2 and 4 read together mean 
that in the case of a Hindu dying before April 1881. where the estate is unad¬ 
ministered, if any one desire to come in and prove the will and get the benefit 
of the Act in that sense, he may have the opportunity of doing so, and the 
, effect would he that the estate from that time would vest in such executor under 
section 4. That view to my mind is strengthened by the consideration that 
section 4 comes in under Chapter II of the Act, and the heading is " of grant of 
Probate and Letters of Administration," which to my mind indicates strongly 
that the vesting was only to follow upon t,lie grant of probate of the will in the 
one case, or grant of letters of administration in the other. That view is further 
strengthened bv tin* consideration that the section applies, not only to executors, 
hut to administrators who obtain letters of administration under the Act. 

But assuming that view of sections 2 and 4 of tho Act to be wrong, it 
appears to me that Air. Util does not carry his case much further by reason of 
the provision? of section 90 of the Act, which says that the ‘’power of an 
executor to dispose of immoveable property so vested in him" under the will 
“is subject to any restriction that may he imposed l>y the will appointing him.” 
Now, in this case, the will distinctly states that there was to he no sale and no 
alienation other than an alienation for the payment of debts. Mr. Hill tries 
to get. out of this difficulty by contending that, once concede that the estate is 
vested in the executor, tho cases in the English Courts show (amongst others 
that to which T have referred) that, where an executor, in whom the estate is 
vested, has a power to sell for debts, the purchaser need not inquire as to the 
existence of those debts or the necessity for the [107] sale., But 1 doubt if 
the principle of those English cases can apply in the face of the clear statutory 
provision <4 section 90. However, as in my view no estate was vested in this 
executor, tho point becomes immaterial. T think the Judge was wrong on this 
point of law. . f 

That being so, it appears to me that we must remand the case, and must 
remand it because the Judge in the Court below has not, as a matter of fact, 
gone into the question of whether this sale was effected for the purpose of 
paying the testator's debts. 1 desire, however, to point out, I hope for the 
assistance of the learned Judge in the Court below when the case is retried,, 
On this remand, that it is not necessary, as a condition precedent to the validity 
of this transaction, that the defendants should make out the real existence of the 
necessity for raising this money. Beyond that he will doubtless &ive every. 
due effect to the lapse of time, which has occurred in this case, for the sale is ■' 
30 years old, to the fact that the original vendee is dead, and can give no account 
of the transaction, to the long possession and enjoyment of which the defendants', 
have had of this property, and to that which looks primd facie something like' 
acquiescence on.the part of the plaintiffs, and especially to the recital on the 
face of the kobala itself that “ according to the provisions of the will made by 
the deceased Tituram Haidar, we, to clear the debts and liabilities of his estate, 
have sold to you the said land with buildings and all interests for a. 
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. consideration of Re. 8,000; you are vested this day with the right to dispose 
of the said property by sale or gift, etc." 

Now in the case of Ilunoomanpermud Panday v. Mnndraj Koomvarce, 
(1856) 6 Moo. I.A., 393 (119)—the passage which I am about to read is at 
page 419—the Privy Council say : “ It is to be observed that the represen¬ 
tations by the manager accompanying the loan as part of the res gesice and 
contemporaneous declarations of an agent, though not actually selected by 
the principal, have been held to be evidence against the heir ; anrl as their 
Lordships are informed that such prima facte proof has beon generally required 
in the Supreme Court of Calcutta between the lender and the heir, whore 
the lender is enforcing his security against the heir, they think it reasonable 
C108] and right that it should he required.” In the present case there was a 
clear representation by the executors that they were selling the property to 
clear the debts and liabilities of the estato, and that, in the opinion of the Privy 
Council, is prima facie evidence as to the necessity for the loan. Jt is, in fact, 
an admission; it is an admission by a Hindu executor as to the object and 
necessity for which the money was being raised. We must, therefore, ask the 
learned Judge to consider whether on the face of these recitals there is not 
prima facie evidence in favour of the defendant’s case, and, if so, that would 
be sufficient to shift the onus and throw it upon the plaintiff's to show that, 
there was no necessity for raising this loan. In remanding this case, we remand 
ifc upon the terms that neither party is to he allowed to go into fresh evidence, 
“but the case is to ho docided upon the evidence already adduced. Having regard 
to the length of time during which this case lias been going on, we direct that 
the lower Court should dispose of this matter as soon as conveniently can bo. 
The costs will abide the result-. 

Banerjee, J.—f am of the same opinion. I only wish to add one word 
with reference to Mr. Ifill’s argument based upon section 2 read with section 4 
of the Probate and Administration Act. It is quite true that section 2 of 
that Act makes chapters 11 to XII1, both inclusive, applicable to the case 
of every Hindu dying Ir fore, on, or after, the first day of April 1881 ; and 
if the words of the section are to be. taken in an unrestricted sense, section 4, 
which oucurs in chapter IF of the Act, would apply to this case, and would 
have the effect of vesting in the executor in this case the property of the 
testator. But the provisions of the Act must he taken to he controlled by the 
preamble of the Act which is very significant, and which runs in these words : 

“ Whereas it is expedient to provide for the grant of probate of wills and 
letters of administration to the estates of deceased persons in eases to which 
the Indian Succession Act 1865 does not apply, it is hereby enacted as 
follows.” The Act then is passed with a view to provide for the grant of 
probates and letters of administration to the estates of deceased persons in 
cases to which the Indian Succession Act does not apply, and any provision of 
the Act which is said to be applicable to [109] the case of a Hindu dying 
before the 1st September 1870, in which the taking of probate is optional 
[See Krishna Kinkur Lion v, lim Mohan Bog (188G) l.L.R. 14 Cal.. 37 ; and 
Moosa v. Essa (1884) 1. L. Ii., 8 Bom., *241] must be taken to be applicable 
to his case only in the event of the Act being iesorted bo for bho purpose of 
obtaining probate or letters of administration But where the Act is not availed 
of for the purpose of obtaining probate or letters of administration, for the 
granting of which it was passed, 1 do not think it would be right to hold that 
the provisions of the Act would apply to such a case. 

Granting, however, that section 4 of the Act was applicable to this case, 
and that the property of the testator was, therefore, vested in the executor, that 
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would not affect the result, because by sub-section 2 of section 90 the power 
of the executor to dispose of immoveable property so vested in him is subject 
to the restriction imposed by the will. The question would still remain whether 
the power of sale was exercised in this case within the limits prescribed. 

S. 0. G. Appeal allowed ; ease remanded. 

MOTES. 

[I. DICTA IN THE CASE 

“Tbo question in 25 Cal., 108 was as to the validity of u sale made by an executor 
under a Hindu Will in the year 18B4, long before the Pro bale and Administration Act was 
passed. It was contended on behalf of the alienee that the acts of the executor were as valid 
as if they had been done after Act V of 1881 had come into force * * * There are no doubt 
observations to lie found in the judgment of these learned Judges which would show that in 
the case of a Hindu dying before 1881 if the executor or administrator should wish to get 
the benefit of sec. 4 of the Act he should come in and prove the Will and take out Probate or 
Letters of Administration. * * ' The inference is appa''ontl> drawn that a party could obtain 
the benefits of the provisions of the Act only on obtaining Probate or Letters of Administration, 
but this inference, so far us t.ho decision is concerned, is expressly limbed to the case of a 
Hindu dying hafore April 1881. We cannot assume that Lhe learned Judges would have taken 
the same view with respce.l to wills m ule by a person who died after 1H81. If the learned 
Judges had taken the view, which v.'" do, that no executor could before 1881 claim powers 
which were for th>'first time give.ibvth.it Act, they would probably not have considered 
it necessary to lest, their dm ision ou the ground that a person who did not take, out probate 
of the Will of ,i testator who died helore 1881 could not claim the benefit of any of the pro¬ 
visions of the .-V’t " —11912) 23 M L.J., 306. 

II. POWERS OF EXECUTORS 

Before the Statutory provisions in the Hindu Wills Act ; The Probate and Administra¬ 
tion Act; the position of the executor of a Hindu Will was that, of n mere manager whose acts 
were subject to the restrictions in B M. I A.. 808 .—(11105) 82 Cal., Mil : l C.L.J., 270. 

In (1912) 28 M.L.J., 306 it was held that the executor of a Hindu Will after 1881 could 
sell without obtaining probate. 

The position regarding executors of a Mahomed,-in Will is the same in principle:— 
(1910) 37 Cal.. 889 : 15 C.W N„ 185 : 8 I.C.. B55. 

III. ONUS 

Represcutatioiis of the borrower ma\ siilliec to sink the onus to the person who impeaches 
the debt or alu'uation (1910) 21 M.L.J., 593.] 

[25 Cal 109] 

The ‘43rd June, lHi>i. 

Present: 

Sir Francis William Maclean, Kt., Chief .Justice, and 
Mu. Justice Banekjee. 

Golnm Gafi'ar Mai)dal and others.Decree-holders 

versus 

Golptn Bibi and others.Judgment-debtors. 

Limitation. Act [XV of 1^77), Schedule [l, drf. I/O —Meaning of the 
words date of the. decree"—Execution of decree.—Code of Civil 
Procedure [Act XIV of Jfihli), sections 205 and 235. 

The words “date of the decree “ in schedule II, art. 179, ol the Limitation Act, mean 
the date the decree is directed !o bear under section 205 of the Code of Civil Procedure, and 
that is the date on which tbo judgment was pr mouncyl; therefore an application to execute 
a decree, if not made within thro? ye irs from the date when the judgment was pronounced, 
is barred by limitation. 

* Appeals from Order Nos. 1.34-135 of 1896 against the order of Babu Bulloram Mullick, 
Subordinate Judge of Khulna, dated the 2k>t of December IR95, afiirming the order of Babu 
Aahutosb Mitter, Munsif. 3rd Court, at Satkhica, dared the 29th of October 189$. 
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CHO] Bam Mad hub Milter v. Matungini Dassi, (1886) I.L.R., 13 Cal., 101, referred to. 
THE facts of the case for the purposes of this report appear sufficiently from the 
judgment of the High Court. 

Babu Nund Lai Sarkar for the Appellants. 

No one appeaved for the Respondents. 

The following judgments were delivered by the High Court (MACLEAN, 
C.J., and BanisrJEE, J.) 

Maolean, C.J. —In my opinion these appeals are not susceptible of serious 
argument. It is clear that the period of limitation began to run from the date 
of the decree, and the date of the decree was the 14th September 1892. It is 
quite immaterial on’ what date the Judge signed it. The appeals must be 
dismissed but without costs, as Uie respondents have not appeared. 

Banerjee, J. —I am of the same opinion. The quostion for decision in 
this case is what is the meaning of the words “ date of the decree ” in clause 1 
of article 179 of the second schoduloof the Limitation Act. Do they mean the 
date that the decree is by section 20-5, of the Code of Civil Procedure directed to 
bear, or do they mean the date on which the Judge actually puts his signature 
to the decree? I am of opinion that they must mean the date the decree is 
directed to hear under section 205, and that is the date on which the judgment 
was pronounced: and if time runs from that date, this application was clearly 
out of time. It was argued by the learned Vakil for the appellant that the 
words in question should ho construed to mean the date on which the Judgo 
put his signature to the docree. and the only reason assigned in support of this 
contention was that otherwise the decree-holder would not have Lhe full period 
of three years allowed him by law for making an application for execution, 
because it was said that lie was icquired by section 235 of the Code 
of Civil Procedure to insert certain particulars in Ins application for execu¬ 
tion, which particulars could bo given only after the decree was drawn 
up. Granting that some of the particulars required by section 235 could 
be given only after the decree was drawn up, that does not deprive the 
decree-holder of the benefit of the full period of three years, if the [ill] words 
in question mean the date that the decree is required by section 205 to hear. 
He must have known the date on which judgment was pmnounced in his 
favour, and ho could have made all necessary preparations for making an appli¬ 
cation for exocution from that date, and thus he can avail himself of the full 
period of three years. An extremo case might ho put, where the decree is not 
actually prepared until aft er t he expiry of three years from the date of the 
judgment. Practically that is an extremely unlikely case. But if such a case 
were to happen, there would he nothing to prevent, the successful party in the 
suit from making the application for exocution within three veais, without such 
of the dotails required by section 235 as could not ho given by reason of the 
decree not being ready, representing to the Court that the application was 
made iu that imperfect form to save it from being barred 

I may add that the decision of a Full Bench of this Court in the case of 
Bani Mad hub Mitter v. Matuncjini Dassi, (1886) I. L. R., 13 Cal., 104 fully 
supports the view' we take. There the learned Judges had to construe the 
words “ the date of the decree " occurring in article 152 of the second schedule 
of the Limitation Act; and Sir Comer Petheram in delivering the judgment 
of the Court, after referring to section 205 of the Code of Civil Procedure, 
observed : " It is provided bv that section that the decree shall hear date the 
day on which judgment was pronounced, and when the Judge has satisQed 
himself that the decree has been drawn up in accordance with the judgment, he 
shall sign the decree, so that whatever may be the day on which the actual 
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signature is made, the date of the decree for all purposes is to ba the date oh 
which the judgment was pronounced.” If then the words “ the date of the 
decree” in article 152 hear that meaning, there is no reason why those same 
words occurring in another article of the same schedule should not bear the 
same meaning. 

8. C. G. - Appeal dismissed. 

NOTES. 

J Date of decree means the date the decree is direeLed to hoar. i.e., the date when the 
decree is actually signed, 0. P.C.. 1903, O. ’JO, r. 7 —(19071 11 248; (1909) 10 

C.L.J., 467 ; (1913) 19 I.C.. 410 ; (1913) 25 M.L.J.. 560: (1914) 25 I.O.. 07 (Mad,); (1898) 23 
Bom., 442. ] • 


[112] ORIGINAL CIVIL 

The 9 th July, isfti. 

PRESENT : 

Mb. .Iostick Salk.' 


Bhuggohuity Prosonno Seri.Plaintiff 

versus 

Gooroo Prosonno Sen and others.Defendants.'"' 


Will—Construct ion of will —Administration Suit --Chancery practice 
“Living," Meaning of—I rust for religions purposes — 

Perpetuities , little as to. 

A testator bv his will devised certain hou-ss propertv, first lor the celebration of pujahs 
and the worship of an idol, and then that, hu children with their families should be allowed 
to live there. One of the sorts used the premises I jr the purpose of his business as a kabiraj, 
which was objected to by the -it, her sous as ln.-ing contrary to the terms of the will. One of 
the defendants also coin.m le 1 t h iI>.‘fore the Court emild const rue the terms of the will 
to ascertain the limning nt th • n-M tor it was u“iMiir.' t i bring a proper administration 
suit. Held, that considering Lhe character of the consequential relief sought the Court 
could construe the will without an administration suit. 

That question, between trustees and beuefiei trio, ,md between trustees and strangers re. 
qlliriiig the construction ot provisi ui> in a trust need htv.; been determined without the 
Court being asked to undertake the entire adminisl ration of lhe trust. 

In rc I Vcall (1889) L. it., 42 Cli. 1)., 674, approved. 

To ascertain the meaning intended t > he applied to a particular phrase, it is necessary 
first to consider t'.io \%mds of the will and nasi the surrounding circumstances, which may 
affect the testator’s meaning. Snorjee.mntct/ Dosser Denolmndoo Muliicli, (1857) 6 Moo. 
1. A., 526 (535). 

If there is a valid dedication of premises for religious purposes, this is not invalid merely 
because it transgresses against the rule forbidding the creation of pcrpotnitios. 

Under Hindu law an idol, as symbolical of religious purposes, is capable of being 
endowed with proporty, but no express words of gift te such idol in the shape of a trustor 
otherwise are required to create a valid dedication. 

Manohor Gane.sk TnmJbekar v hnkhmiram Govindram, (1887) 1. L. R., 12 Born., 247 ; 
(263) approved. 

fllS] SonatunBysack v. Juggnlsoondree Dossne, (1859) 8 Moo. I. A., 66 and Ashutoth 
Dull v. Doojga Churn ('■hatteriee , (1879) I. L. R., 5 Cal., 438: L. R.. fi I. A., 182, 
distinguished. 

•Original Civil Suit No. 439 of 1896. 
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Gunga PROSAD Ben*, a kabiraj of considerable repute for .several yosrs 
prior to his death, lived with the plaintiff, his eldest son, the defendant 
Gooroo Prosonno Sen, his youngest son, and another son, who had since died, 
and their wives and families, in premises Nos. 1G and 17, Kumertolli Street, 
and carried on and practised his profession ns a cabiraj iri another houso 
belonging to him on the opposite side of the street, No. 91, Kumertolli Stioet, 
where he had established a dispensary. On 9th December 189o Gunga Prosad 
died leaving him surviving the plaint iff, his oldest son, the defendant Gooroo 
Prosonno Sen,his youngest son, and the infant defendants Bivrossur Prosad and 
Bamessur Prosad, the sons of Ins second and predeceased son 1 lurry Prosad 
Ben. He also left a will, whereby he apjminted the plaintiff, his nephew, the 
defendant Nishi Kanfco Ben, and his brother, the defendant Annoda Prosad Ben, 
executors, and purported to deal with his family residence as a religious endow¬ 
ment dedicated in perpetuity to the worship of certain thakurs , which he 
had established therein and to other religions purposes, reserving only in favour 
of his sons and grandsons with their respective families a right of residence 
therein. His other three residences wore specifically devised t,o his two 
surviving sons and the children of his deceased son re-.peotivel>. The testator 
trained all his sons for the profession or business of a kabiraj, and it was 
admitted in the course of the suit that the plaintiff and his second son Ilmry 
Prosad had started dispensaries on their own account with their father’s help ; 
the former in Chitpore Road, and the latter in Burtollali Street. Previous to 
tiie testator’s death, the plaintiff and the defendant, Gooroo Prosonno Bon, had 
‘‘quarrelled and had separated in mess, and the testator, for the last two or 
three years of his life, meRRed alternatively with them. Sliorth after the 
testator’s death, fresh disputes broke out betweeen the two surviving sons. 
The plaintiff alleged that the defendant Gooroo Prosonno Son had, 
after the lostator’s doath and contrary to the wishes m the testator, 
and in breach of the trust created bv his will, taken exclusive possession 
[114] of two of the rooms on the ground floor of the family residence, and, 
after making certain structural alterations therein, had established tlie v o a 
dispensary and was practising his profession there as a kabiraj to the inconve¬ 
nience and annoyance of the testator's family. This defendant, while admitting 
that he had established « dispens e y there and was practising his profession 
as a kabiraj, denied that he had done so contrary to the wishes or directions 
of the testator, hut alleged that tho dispensary was started in the,lifetime of 
the testator and with his express sanction and consent. 

The plaintiff instituted this suit to have it declared that tin* defendant 
Gooroo Prosonno Sen was not entitled to establish a dispensary or practise as 
a kalmaj at the family residence and to restrain him from so doing by a 
perpetual injunction. The plaintiff also asked that ns far ns it might he 
necessary for tho purposes of the suit, the testator’s will might he construed 
and the rights of all parties thereunder in this behalf ascertainml and de¬ 
clared. No relief was asked against the infant defendants or the other executors ; 
although hy their written statement tlv: infant defendants supported in the 
main the case for the defendant Gooroo Prosonno Sen. 

The terms of the will were as follows: - 

This Instrument of will is rxoeutod l>v (me) Sri (riinga I’r.isad Sen, knhirnj, inhabitant 
ot No. 17, Kumertolli, Town of Calcutta, to the following ofluol.: I am far »-1 vnneed m ago 
and am now attacked with such a disoas. 1 tint it i s likely to prove fatal. 1 have a small 
ancestral property and f having hy my owu acquisitions acquired various immoveable and 
moveable properties have boon in possession (thereof). I have several things in contemplation, 
as specified below, and 1 desire that all the said contemplated things being mentioned in 




28 Cal 118 


BHtrQGOBOTTV PEOSONNO' SEN 0 . 



Ga: permanent way my ancestral and self-acquired properties, etc., shall be divided among and 
received by my heirs as per paragraphs, below. 

Paragraph 1. I endow my house Nos. 16 and 17, Kumertolli Street, for the celebration 
of Durgotsub every year, and for the worship of the thaknrs existing in the said house. In 
the said bouse the thakurs established by me shall for ever remain, and in accordance 
with the undermentioned rule their worship shall be carried on; and Sri Sri Is&ur 
Durga Pujnh shall be annually celebrated in accordance with the undermentioned 
rule and every year the annual tthrnd of my issur thakur in heaven (deceased father) 
shall be i>erfonned and on such occasions Brahmins and people of other castes shall 
CilS] be fed, and every year the Dnlejatra festival shall be celebrated. Besides those my sons 
and grandsons (son's sons) with their respective families shall live in the said house. In ease 
of disagreement among them the person who would be the cause of disagreement shall leave 
the said house with his family. I endow (make urpon) this house forall these purposes. 
With regard thereto no right of my heirs shall exist or accrue. They shall simply live 
(therein) as mentioned above. Mv furniture, etc., which exist in the said house shall be 
used for the worship, etc., of the said idols: my heirs shall get nothing whatever of Lite 
same. The said house and the said furniture shall never be partitioned amongst any persona. 

Paragraph ‘2. I give my house No. 9/1 Kumertolli Street and the land thereto apper¬ 
taining to my eldest sou Srimari Rhuggobutty Prosonuo Sun in absolute right, that is lie 
being Vested with right to make gift and sale shall remain in enjoyment and possession thereof 
down to son. grandson, etc., in succession. I give my house No. ‘21. Bonomally Sircar’s 
Street and the land thereto appertaining to.my youngest son Sri man Gooroo Prosonno Benin 
absolute right, that is, lie being vested with right to make gift and sale shall remain in 
injovment and p ^session thereof down to son, grandson, etc , in .succession. I give to two 
persons Srimau Bissessur Prosad Sen and .Sriman Ramessur Prosed Sen, the sous of my sou 
Hurry Prosonno Seu,deceased. No. 10,SelinIch Street nr Kumertolli Street,and the land thereto 
appertaining in equal shares in absolute right, that is they heiug vested with right to make 
gift and sale shall remain in possession and enjoyment down to son, grandson, etc., in 
succession. 

Paragraph 3. There is at present a Shib thakur in the hou^e which I have at Kasliidham 
(Benares). My executors shall cause a good temple to l)‘ Imilt (for it) making an expendi¬ 
ture up to two thousand rupees out of my estate. 

Paragraph 1. 1 give my house No.179UhitpurUo.il, and the land thereto appertain¬ 

ing to my eldest sou Srimau BhuggnbutU Prosonno Sen in absolute right, that is he being 
vested with right to make. git*, and sale shall remain in possession and enjoyment thereof 
down to son, grandson, etc., in succession. 

Paragraph 5. My executors shall realise the rent of my house and lands Nos. 162 and 
164, Harrison Road, and out of the same pay at firsl the tax revenue and cost of repairs of 
the said house and tax revenue and eost of repairs of my aforesaid house Nos. 16 and 17, 
Kumertolli Street, and then spend 103 (one hundred) rupees per month for the worship of 
Shib thakur at Knshidham (Benares) afore.s tid and for feeding (there) charity at least 10 
persons (aud) for preserving the said house and temple and for employing servants and others 
for performing all the acts in respect of the same, and after that my executors shall spend 
16 (sixteen) rupees per m mth for the worship of the /hakim established in my aforesaid 
. house Nos. 16 and 17, Kumertolli Street, and foi daily recitation of chundipath in my aforesaid 
[116J house Afterwards out of the said rents (the executors) shall every mouth save 
(literally hold in deposit or lay aside) 250 (two bundr'd and fifty) rupees per month, and thus 
secure every* year 3,000 (three tbon.sanl) rupees in a lump mid (with the said money 
secure m a lump) Durgatvub and Dnlejatra shall every year be celebrated in my aforesaid 
house Nos. 16 and 17, Kumertolli Street, out of the same a,500 (two thousand and five hun¬ 
dred) rupees shall he spent on Durgatsub and 503 (five hundred) rupees on Dnlejatra. After¬ 
wards out of the sa'd rent 000 (five hundred rupees) shall be annually spent for the annual 
shrad of my fisur Pita Thakur (deceased father) and for feeding Brahmins and persons of 
other castes on the occasions of these s hr ads. The balance left after paying tho expenses, 
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specified in this paragraph, out of the rent of this house (these houses) shall bo divided in 
the mode stated below. 

Paragraph 6- Out of my estate, that is out of the general estate 10,000 (ton thousand) 
rupees shall be spent on my first shrad, and the said expenditure shall be made through (by) 
my eldest son Sriman Bhuggobutty Prosonno Sou, and out of my general estate my executors 
shall on my demise pay tho costs of (taking out) probate of this will and 5,000 (five thousand) 
mpoes for the marriage of my grand daughter (hyson) Sremutty fndoobala 6,000 (six thou¬ 
sand) rupees to my youngest brother Sriman Auuada Prasad Sen and my eldest son Sriman 
Bhuggobutty Prosonno Sen’s 7,000 (seven thousand) rupees which is in deposit with me. 

Paragraph 7. My remaining properties and goods and effects that may remain and 
the remaining rent of my aforesaid houses Nos. 16‘2 and 164, Harrison Road, shall be diviilod 
into three equal parts. My eldest son Srim.m Bhuggobutty Prosonno Sen shall gut one of 
these parts and my youngest son Sriman Gooroo Prosonno Sen the other one part and my 
two grandsons (by son) Sriman Bissessuv Prosonno Sen and Sriman Ramossur Prosonno Son 
the remaining one part in equal parts. 

Paragraph 8. I appoint my eldest son Sriman Bhuggobutty Prosonno Sen and nephew 
(brother’s son) Sriman Nisikanta Son and my brother Sriman Annoda Prasad Sen as ex- 
editor?, of this rav will. When my eldest son Sriman Bhuggobutty Sen is not available {i,c. 
dies) my youngest son Sriman Gooroo Prosonno Sen shall become, executor of this my will. 
Be it further declared herein that after the acts of the executors of this will have been 
finished, that is after all my other properties and things. &c., excluding the properties 
which I have endowed for the worship of the above-named idols, and have been partitioned 
among tho above named persons, the entire charge and authority for collecting the rent of 
the saul houses Nos. 162 and 164, Harrison Road, and for paying out of the same the expenses 
specified above in paragrrph 5, and of giving by division the remaining rout thereof, and of 
performing the worship of the idols mentioned m the said paragraph and doing other acts, 
&e., shall be revived by and devolve on the person who might be senior in age among my 
lineal descendants and heirs following the Hindu religion. 

11171 Paragraph 9. Out of my general estate my executors shall pay 2,000 (two 
thousand) rupees to my youngest- son Sriman Gooroo Prosonno Sen. Finis. Dated the 
Stb December 1895. 

Mr. Hill (Mr. Jackson, Mr. Bonncnee and Mr. P. L. Roy with him), for 
the Plaintiff.—It is not necessary that hofore the wiil in this suit is construed, 
an administration suit should bo brought to have the whole will construed and 
the rights of parties thereunder ascertained. Tho Court can construe this 
will to see if defendant should not be restrained from carrving on business in 
the family residence. That position is not warranted by the practice of this Court. 
It is an old practice ol' the Courts of Cliaucery in England. It is an attempt 
to get rid of this suit on a mere technicality as to the procedure. £n re Wilson, 
(1885) L. K., 28 Oh. D., -157 ; hi rc Davies, (1888) L. R., 38 Ch. D., 210. If 
the right exists the jurisdiction this Court has is that given by section 11 of 
the Code of Civil Procedure. Under the will the defendant had only a right 
of living. What is the meaning of tho word “ living.” There may bo an occupation 
of the house by a tenant; Mannox v. Greener, (1872) L. R., 14 Eq , 45G (4G1); 
Rabbelh v. Squire, (1859) 4 Do OeX and Jones, 406 (412). Again, he may live 
and carry on business at two separate places. The word “ living ” does not 
contemplate the carrying on of a business for the purpose of obtaining a liveli¬ 
hood. Ex parte Breull,Inrc Bowie, (1880) L. R., 16 Ch. D., 484. There the 
word “ reside ” is defined. The plaint discloses a good cause of action and the 
right to live does not involve the right to practise as a medical man. This 
was never contemplated by tho testator. 

The Advocate-General (Sir G. Paul) with him Mr. Hitter and Mr. Stephen 
for Defendant Nd. 1.—The right to live includes right to carry on a business 
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V : and earn a living. It is a part of the mao’s life. “ Living ” cannot mean only 
' eating, drinking and sloeping. It is not alleged that 1 am carrying on a nui¬ 
sance. “ Living’’ cannot exclude a man from earning on his profession on the 
premises. If lie was a lawyer could it, bo said that ho was precluded from 
seeing clients in bis study. If the defendant [118] wishes to sue two patients 
there per day, it is said the terms of tho will preclude him from doing so. 

Tiie plaintiff is not competent to sue for the construction of the will with¬ 
out bringing an administration suit—Williams on Executors, p. 1810. The 
practice which prevails in England now of a. suit on an originating summons 
does not extend to this Court. This Court mint he guided by the old Chancery 
Court practice. Annual Practice, 1897, p. 998. We have nothing like tho 
originating summons here, hut the old Equity practice is retained. 

Further, the intention of the will bore is to make a perpetuity and tie up 
the property, which the testator could outdo. Bhuttueharjeo’s Commentaries 
ou Hindu Law, p. 604. Sonalun liysaokv. JuyyiUsoondrea Dossce, (1859) 8 Moo. 
1. A., 60 (83). The testator granted the property first for the celebration of 
pi/jahs, then for the worship of an idol, and then that the residence should 
be occupied by the children. Who was the owner of the house ? They would 
say the idol; hut under what wordsWhere is the grant to the 
idol .’ There L a difference between a grant to the idol and a grant to trustees 
for tho benefit, of tho worship of an idol. The testator would, by this moans, 
be creating a perpetuity and making a permanent provision for the benefit of the 
children, which ho cannot do. Pramnllio Dosser v. JituUnka I’e.maud Butt, (1875) 
14 ILL. It., 175, SJtilwh.uuier iMss v. Smkissen bomierjai, (1856) 1 JBoul., 71. 
This is not a propel dcbatler property j the property has not passed out of the 
hoirs-at-htw to am one else. They are still tenants in common. If so the de¬ 
fendant is acting lawf ully in carrying ou his business. Jacobi, v. Seward, (1872) 

5 Eng. ii, Ir. App., 164(474). In Fillniynaniv. Bromley, (1823) lTurn.ife Russ., 
530, tho words “ live and reside " were hold to he incapable of definition. 

.Mr. J. Wood raff a (Sir G. Eoana with him), lor the Infant Defendants. - - 

As regards the preliminary issue dealing with the maintainability of the 
suit, tho Court will not allow tho construction of the will to lie carried out 
. piecemeal, If there is a suit which illustrates the evil of partial con¬ 
struction and partial administration, it is this The meaning of the words 
[ 119 ] “ live in the house "depends on whether the clause in which they occur 
gives a proprietary in iciest in the house or not. If a benoficial interest is 
taken by the heirs, a heavy onus will lie on the other side to establish a 
forfeiture. The clause with regard to disagreement is ancillary to the partition 
clause. There is besides no warrant or precedent for bringing an action of 
this kind. It is for the p ! aintiff to satisfy the Court that it ought to adopt the 
same practice us in England. Before tho system of an originating summons 
was introduced it was only in a proper administration suit that questions such 
as these could bo dealt with. There is no grouud for following the practice 
under an originating summons in this Court. Say v. Greed, (1844) 3 Hare., f55. 

Can it he contended that Iho decision in this matter wifi set aside all 
questions between tho parties hereafter if the plaintiff withdraws the ques¬ 
tion ielating to the shebmtin this suit, it still leaves an important question 
undecided. This does not come within tho purview of cases brought on an 
originating summons in England. In re Wilson, (1885) L. R., 28 Ch. D., 157 
(461); In re LofUiou.se, (1885) L. JR,., 29 Ch. D., 921, (932). 

Sale. J. (after stating tho fasts, continued).—The first objection, which 

has been urggd against the suit, is that it is not maintainable aa framed. The 

* • 
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objection is thus stated in the 1st paragraph of the written statement of Gooroo 
Prosonno Sen:— 

“ This defendant submits that the suit as framed cannot bo maintained, 
inasmuch as it is not competent to the plaintiff to sue for the construction in 
part only (and not as a whole) of the will of tho testator Gunga Prasad Ben, 
nor for the administration or execution of part only (and not of the whole) of 
the trusts of the said will, nor for the relief claimed, otherwise than in a suit 
for general administration of the estate of the said testator. ” 

The argument is that the course which this Court ought to adopt as regards 
the present suit is tho course which the Court of Chancery would have followed 
in a like case before tho practice was introduced of determining on an 
originating summons isolated questions arising in the course of administration 
of an estate without taking the accounts of the estate or making a 
[120] general order for administration. The old and new practice as regards 
Liie question of the necessity of making an administration order before dealing 
with any point arising in the course of the administration of tho estate are 
contrasted by PEARSON, J., in In re Wilson, (1885) L.R., 28 Ch. I)., 457 (460). 
In showing how the practice as to administration actions was changed by tho 
rules of the Supreme Court., 1883, the learned Judge makes the following 
observations ;— 

“ There were formerly in the Court of Chancery numbers and numbers of 
cases.in which an administration suit was necessarily instituted, not because 
the parties desired the administration of the estate generally, but because there 
were certain questions —they mav have been minute, they may have been 
limited, they may have been very important-- over which the Court would have 
had no control, without the existence of an administration action. There were 
no means according to the old practice of bringing isolated questions under a 
will before tho Court for its determination except by an administration suit. 
It was felt that that verv often involved parties in an amount ol expense which 
was unnecessary and which they ought to be relieved from.’' 

Accordingly, in order to umid this expense, power is expressly givon to the 
Court by the rules of 1883 to determine*am question without making a judg¬ 
ment or order for the administration of a trust or of the estate of a deceased 
person, if the question between the parties can be properly determined without 
such judgment or order. This power is not con lined to eases which can, under 
Order EV, rules 3 and l, he raised by originating summons, hut under Order 
LV., rule 10, the Court lias this power, whetbei the question arise on summons 
11 or otherwise . " and it extends to administration actions commenced before, but 
tried after, the rule came into operation. Williams on Executors, 0th Edition, 
Vol. 11,1810-1811. 

The question then is whether the Court of Chancery m England would 
have declined to grant tho relief sought in this suit, except in a suit framed for 
the general administration of tho estate of the tostutor on the ground that it 
involved the partial construction of the testator’s will. This is a question 
which it [121] is admitted does not, affect the jurisdiction of this Court. 
It is a question of the practice ol tho Court, and that only. It is undoubtedly 
the fact that before the Court can determine whether the jilaintiff is entitled 
to the main relief which he seeks, the testator’s will must be construed ; for 
upon the construction of tho will of the testator must dopeud the question 
whether the trust in fact exists, tho breach* of which is charged against the 
defendant Gooroo Prosonno Sen. There is therefore a question of the construc¬ 
tion of'the testator’s will, which arises necessarily, though incidentally iu 
form, in this case. But then this question has not been raised as an aid to the 
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administration of the testator’s estate, nor is the Court being asked to take 
upon itself the execution of the trusts or tho administration of the estate. 

The plaintiff claims to be a trustee, who is entitled to ask the Court’s 
assistance in preventing a breach oi trust. Is there any reason why in a suit 
of this character, where all tho panics interested in the question of construction 
are before the Court, the Court should refuse to construe the will of the 
testator simply because this is not an administration suit? 

I have nob been referred to any authority, nor am I aware that any such 
authority exists which establishes the proposition that this Court ought not 
under any circumstancos to consider any question involving the construction 
of a will or deed of trust, except in a suit lor the administration of the trust or 
for the administration of the estate of the testator. Circumstances might, no 
doubt, exist which would vendor it undesirable or improper that the Court 
should make a mere declaratory order based on a partial construction of a will, 
or that it should declare the rights of parties at all except in an administra¬ 
tion suit. But l am unable to say that any such circumstances exist in the 
present ease. 

In tho first, place it is no mere declaratory decree or order that is sought. 
The plaintiff seeks consequential robot' of a very special kind, and he bases his 
claim on a cause of action which exists only is against tho defendant Gooroo 
Prosouno Sen, although it indirectly affects the infant defendants as heirs of 
tho testator and beneficiaries undor his will. 

[122] In the next place there seems to be no reason why the question, 
whether there has been a valid declaration in perpetuity of the family dwelling 
house for religious purposes, should not be dealt with in this case separately 
and apart from any other questions which may arise in the course of 
the administration of the testator’s estate. Assuming, although this is 
not admitted, that the estate is still unadministered in full, it is said that 
the infant defendants are interested in the question ot the dedication of the 
house, and that it is inconvenient that this matter in which they are concerned 
should be disposed of without at the same time disposing of other questions 
as to their rights undor the will of the testator which remain for determination. 
They complain that the plaintiff has deprived them of certain accommodation 
in the family dwelling house to which they are entitled undor the will. It is 
difficult Iosco ho-.v the question of the amount of accommodation, to which the 
infants raav ho entitled to m the family d welling house, depends in any sense on 
the question whether there lias been a valid dedication of the house for religious 
purposes, or on the question whether the defendant Gooroo Prosonno Sen should 
be restrained from exorcising his profession on the premises. The causes of action 
in the two cases are distinct and exist, if they exist at all, against different 
individuals, and no good or convenient purpose would bo served by insisting 
on both heing joined together and dealt with in one suit. 

Moreover, assuming that the old practice of tho Chancery Court as regards 
administration suits is binding on or ought to be rigidly followed by this Court, 
it is not clear bo my mind that in accordance with that practice the Court of 
Chancery would have declined to entertain this suit. Having regard to the 
consequential relief sought it seems impossible that it could be said that the 
question of construction, which is raised in this case, is a question over which 
(to use the words of Pearson, J.) the Court “ would have no control without 
the existence of an administration suit.” 

On the contrary, questions between trustees and beneficiaries, aud between 
trustees and strangers, necessitating often, it, may be presumed,the construction 
of certain provisions of the trust-[428]deed have been enff&rtaindd and determined 
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by both Courts of Law and Equity, without the Court being asked to undertake 
the onbive administration of the trust. The ease of lie. Weall, (18B9) L.R., 42 Ch. 
D., 674, may be cited as an illustration. See also Lewin on Trusts, 9th Ed., 
p.246, and also at p. 290, where there occurs this passage : “ A trustee is called 
upon, if a breach of trust be threatened, to prevent it by obtaining an injunction, 
and if a breach of trust has been already committed, to bring an action for the 
restoration of the trust fund to its proper condition, or at least to take such other 
active measures as with a due regard tu all the circumstances of the case may 
be considered the most pvudontial.” 

In view of all these considerations, it appears to mo that the objection 
that the present suit cannot ho maintained is not sustainable. 

The next objection is that the plaint discloses no cause of action. The 
argument on this point is put in this way. Tins plaint, it is said, discloses no 
facts or circumstances which would justify tho Court's interference to prevent 
the defendant Gooroo Prosonno Sen from carrying on his dispensary business 
and otherwise following and practising his profession a* kctbnaj at the pro¬ 
mises Nos. 16 and L7, Kumortolli Street. Admittedly the defendant Gooroo 
Prosonno Sen has a right under the will to her in the premises, and, if lie has 
ft right to live there, ho has a right, it is argued, to carrj on his profession 
there as a means of livelihood, so long at least as ho does not interfere with 
the rights of the other beneficiaries. 

This contention involves, it is obvious, the question of the construction 
of the will of the testator. 


What is included in the right of living in the premises which the testator 
has reserved to his sons and grandsons and their families? Or to put the 
question in another way, is the carrying on tho business or profession of a 
kabiraj on the premises in question inconsistent with the disposition which 
the testator has made of the properly, so as to constitute the action of the 
defendant Gooroo Prosonno Ben, a breach of a valid trust created by the 
testator ? 

[124] A great deal has been said as to what is the proper definition of the 
word “ liviug,” and as to wliar. are the rights which are comprised within the 
right of living in an> given place. It seems to me impossible to lay down a strict 
hard-and-fast definition of tho word, which shall bo applicable under all 
circumstances. The meaning must vary according to the circumstances under 
which tho word is used, or the purpose or object for which it is employed, ft 
may have a very extended meaning from the point of view of International 
Law as indicating the country whore a son is entitled to exercise all the privi¬ 
leges of a subject or citizen. On tho other hand, it has a much restricted 
meaning when used in Statutes for the purpose of defining the personal juris¬ 
diction of a particular Court. Tlio cases which have been decided in this 
country under clause 12 of tho Chatter, or under section 16 of the Civil 
Procedure Code, or under tlie Insolvent Debtors’ Act, and also in England 


under the County Courts’ Acts, 
“living,” “residing” or “dwelling 


show in, what different senses the words 
” and similar expressions ma.\ be used, 


and that sometimes a very narrow and artificial moaning is applied to 


them. * Tho quostion to my mind to he asked in this oaso is —What is the 
meaning which thetostator intended the word should hear ? 


Now, when the testator’s meaning has to bo discovered, the well-known 
ruling of the Privy Council in S oorjremoneij Douse?, v. Dennbundoo Mullick, 
(1.857) 6 M) 0 . I. A., 535, lays itdnvn that primarily the words of the will are 
to be considered, and next the surrounding circumstances, when the testator’s 
meaning may be affected by them. I turn first to the will itself. 
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The first question which suggests itself is what was the testator’s real 
object and purpose iti dealing with the family residence? Did he really mean 
to make an absolute dedication of the property to religious purposes, or was 
this purpose colourable only, and did lie really intend to secure to his family a 
permanent beneficial interest of the nature of a perpetuity 4 * 

The right of living, which the testator reserved to the members of his 
family, must, as the one or the other was tho truo [125J purpose of the testator, 
receive a wide or a restricted interpretation. Was there then a valid dedication 
of the premises for religious purposes ? If there was this intention on the part 
of tho testator, tho dedication will not he invalid merely by reason of its trans¬ 
gressing against the rule, which forbids tho creation of a perpetuity. Mayne’s 
Hindu Law, 4th Edition, paragraph .‘195. 

By paragraph l of the will the testator declares that he endows (or as the 
defendants suggest assigns) his house Nos. Hi and 17, lvurnertolli Street, for 
certain specific purposes. These purposes are as follows : For the residence and 
worship for ever of the Thabit's established by him. Next, for the celebration 
in the house annually of tho Sii. Sn Issue Durtja Pnjak and the Dole.jatra 
festival. Thirdly, for the performance of the annual shradh of the testator's 
father, and for the feeding on such occasion of Brahmins and people of other 
castes. 

Aftor describing theso religious purposes for which he desired to dedicate 
tho house, tho testator proceeds : “ Besides these my sons and grandsons (son’s 
sons) with their respective families shall live in the house. In case of dis¬ 
agreement among them, the person who would he the cause of disagreement shall 
leave tho house with his family ■ / endow (or make over or assign) this house 

for all those purposes. With regard thereto no right of my heirs shall exist 
or accrue. They shall simply live (therein) as mentioned above. My furniture, 
etc., which exist in the said house shall he usod for the worship, Ac., of the 
said idols. My heirs shall get nothing whatever of the same. The said 
house and the said furniture shall never be partitioned amongst any persons.” 
By this clause of the will the testator prescribes the particular uses to which 
the house is to be put, and except in tho manner expressly provided the testa¬ 
tor declares that his heirs shall have no beneficial interest in, or enjoyment 
of, the property. 

Moreover, the testator makes express pecuniary provision for thepornianont 
maintenance of the endowment, which he has created. lie does not contemplate 
that the property shall ever be rent-producing, for lie provides by paragraph 
5 of the will that “ tax revenue and cost of repairs ” of the house Noa. 16 and 
17 are to be [1263 paid out of the rents realized by his executors of the 
testator’s house and lands in Harrison Hoad. The testator then proceeds :— 

“ My executors shall spend Rs. 1(5 por month for tho worship of the 
Thakurs established in my aforesaid house, Nos. 16 and 17, Kumertolli Street, 
and for daily recitation of Chandiput in my aforesaid house. Afterwards, out 
of the said rent ( i.e ., the rent of the property in Harrison Road) the executors 
shall every month lay aside Rs. 250 per month, and thus secure every year 
three thousand rupees in a lump and (with the said money secured in a lump) 
Durgatsuh and Dole,j air a shall every year be celebrated in my aforesaid house 
Nos. 16 and 17, Kumertolli Street. Out of the same Rs. 2,500 shall he spent 
in Durgatsuh and Rs. 500 in DolejaLra. Afterwards out of the said rent 
Rs. 500 shall be annually spent for the annual shrad of my Ishur Pita Thakur 
(deceased father) and for feeding Brahmins and persons of other castes on the 
occasion of the shrads. The balance left after paying the expenses specified in 
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this paragraph oat of the rent of these houses (i.e., the Harrison Road property) 
shall be divided in the mode stated below." 

By paragraph 7 the testator provides that the residue of his property, 
inoluding the balance of the rent of the Harrison Road properties, shall be 
divided into three parts, and given to his two sons and the sons of his pre¬ 
deceased eon. The testator having thus provided for the permanent dedication 
of his family residence for certain particular purposes, and having created a 
charge on the Harrison Road properties for the maintenance of this endowment, 
proceeds to say that the person who shall collect the rents of the Harrison 
Road properties and carry ont the trusts created for religious worship, and the 
celebration of the festivals in the house dedicated for this purpose, shall be 
the senior in age among his lineal descendants and persons, following the 
Hindu religion. 

It is said that there are no express words of gift in favour of the 
idol, and that failing such words of gift there is nothing more than a trust for 
worship created by the will, and that suhject to such trust the benelicial 
interest in the property passes to the heirs of the testator or falls into the 
residue. But no express words of gift to the idol either directly or indirectly 
in the shape of a trust are required to create a valid dedication ; see 
[127] the remarks of WEST, J., in Manohar (fauesh Tmnbr.kar v. Lakhmiram 
Govindrnm 1(1887) J.L. R„ 12 Bom., 203]. 

~ • Under the Hindu law an idol as symbolical of certain religious purposes 
is capable of being endowed or vested with property. But it is not an essen¬ 
tial condition of a valid endowment that it should take the form of an express 
gift to an idol. All that is necessary is that the religious purposes or objects 
of the testator should be clearly specified, and that the property intended for 
the endowment should he set apart for or dedicated to these purposes. 

In the present case the language of the will shews that the testator 
intended that the dedication or endowment that he was making should operate 
so as to cover the whole o f the beneficial interest he had in this property. 
There is no reservation of an\ proprietary or pecuniary right or interest in 
the property in favour of his family which could be attached in execution in 
satisfaction of their debts. His heirs as such are excluded in express terms 
from all rights to the property. The right of living, which is reserved in favour 
of his sons and grandsons and their families, is rather of the naturo of n per¬ 
sonal privilege which the testator intended to continue to certain persons who 
were in the enjoyment of it, by his permission, during his life-time. It is 
noteworthy that the language employed by the testator in making this reser¬ 
vation seems to exclude the idea that he intended to create a heritable right. 
The words used for sons and grandsons in the vernacular do not convey the 
idea of a line of succession of heirs, and in this respect this clause of the will 
differs from the subsequent clauses which deal with the specific gifts to his 
sons and grandsons. Moreover, the testator himself by his will has drawn a 
marked distinction between the dedication or endowment of a property and a 
charge or trust to provide for the expenses of religious worship. Paragraph 1 
deals with the case of a dedication of property and paragraph 5 with a charge 
or trust for religious purposes. 

In these respects the case seems distinguishable from the oases of 
Sonatun Bysack v. Juggutsoonderce Dosses 1(1859) 8 Moo. I. A., 661 and of 
Ashulosh tl28] Dutt v. Doorga Churn Chatterjec [(1879) I. L. R., 5 Cal., 438 : 
L.R., 6 I. A., 182]. r hold therefore that there has been a valid perpetual 
endowment or dedication effected by the testator of the premises Nos. 16 and 
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17, Kumertolli Street, for the religious purposes mentioned in paragraph 1 of 
the will. 

The question still remains whether the testator, in reserving to bis sons 
and grandsons and their families the right of living in the premises dedicated 
by him for religious purposes, intended to exclude his sons or grandsons from 
carrying on or practising therein the business or profession for which they 
had been or were being trained. 

There are certain indications of the testator's mind derivable from the 
will itself, which are not without a bearing on this question. It is to be 
remembered the testator himself had kept his place of business separate from 
his family residence, at all events ever since the premises Nos. 16 and 17, 
Kumertolli Street, became the family residence. The testator then provides 
for his family continuing to reside in the same place and proceeds to devise to 
each of his sons and to his grandsons a separate house suitable (so far as one 
can judge) for business purposes, and in so doing it seems not improbable that 
the testator contemplated that his sons and grandsons would carry on their 
separate businesses in those different houses. Moreover, it is clear that the 
testator insisted that those of his descendants who chose to live together in 
the residence be had provided for them should do so amicably and peaceably. 
If, therefore, the testator was anxious so to arrange that his descendants 
should live together harmoniously, it seems inconsistent to suppose that heat 
the same time contemplated the possibility of different member's of the family 
carrying on rival businesses in th9 common residence, hecause it is difficult to 
imagine a state of things which would be more likely to introduce friction and 
discord. It is reasonable on the other hand to suppose that the testator 
would be specially anxious to exclude all such disturbing elements as might be 
likely to induce disputes amongst his heirs in connection with a property he 
desired should be maintained as a perpetual religious endowment. 

Apart from the expressions contained in the will itself, I [l29] think the 
case is one where the surrounding facts and circumstances may be fairly looked 
to, for the purpose of obtaining an indication as to the testator’s meaning in 
respect of the clause iu question. 1 think it ma> be said that the testator 
intended that the privilege of living in the family dwelling house should be 
interpreted with regard to his sons and grandsons after his death in the same 
way as ho interpreted it during his life-time; that, in other words, his sons and 
grandsons should use the premises in the same manner and for the same pur¬ 
poses as he used them, or pormittod them to he used, in his life-time. If then 
this is a tost which may be fairly applied for ascertaining the testator's 
moaning, it is necessary to inquire as to what the mode of living was which the 
testator adopted during his life-time for himself and the members of his family 
at the premises Nos. 16 and 17, Kumertolli Street, from the time it became the 
family residence. 

[The learned Judge then considered all the evidence on this point and 
continued—] 

All those facts taken together indicate I think very clearly that while the 
testator did not ohjeet to his youngest son using his baitakhana at No. 17 in a 
certain limited way for the purposes of his profession as a physician, he did 
object to the regular business of a medical dispensary being started and carried 
on in the house in which he and the other members of his family were living. 

Another circumstance which may, I think, have affected the testator’s 
meaning is the effect which the carrying on of the business of a medical 
dispensary at the family dwelling house might be expected to have on the 
slate of comfort and enjoyment which the various members of the family had 



aooftoo prosonno sen &c. £1697] 1X.R. 28 Cal, 130 

been previously accustomed to in living together. A large body of evidence 
has been adduced on the question as to the actual inconvenience occasioned to 
the female residents of the family dwelling house by the carrying on of the 
dispensary business by the defendant Gooroo Prosonno. I do not think it is 
necessary to examine this evidence in detail, because T am not prepared to say 
that the plaintiff has succeeded in showing that the offect ot the defendant’s 
action amounts to a nuisance or such an interference of the rights [130] of 
the plaintiff or his family which, apart from the prohibition to ho implied from 
the testator's will, would justify the issue of an injunction. But on the other 
hand I think there is sufficient evidence to show that the natural and ordinary 
incidents connected with the carrying on of a medical dispensary business in 
accordance with the Ayurvedic system at the family dwelling house, such as 
the supply of gratuitous medical reliof to pojr and nojdy patients, the prepara¬ 
tion, storing and sale or other distribution of drugs, and tbo condition of 
publicity which must result from all these things cannot hut interfere sensibly 
and appreciably with that condition and state of comfort and enjoyment and 
privacy of family life in which the tostitor maintained the members of his 
family during his life, and which, it may reasonably he supposed, the testator 
would, as an orthodox Hindu of wealth and position, be anxious to secure to 
them so long as they ohoso to live together in the residence which he provided 
for thorn. 

All these considerations lead me to the conclusion that the defendant 
Gooroo Prosormo’s action in opening and carrying on the business of a medical 
dispensary at the promises, Nos. 1(1 and 17, Kumertolli Street, is contrary to 
the wishes and intentions of the testator, and is opposed to the disposition 
which the testator has made in respect of theso premises, and amounts to a 
breach of the trusts created by his will, and that the plaintiff is entitled to 
have the defendant restrained hv the injunction of this Court from continuing 
so to act in breach of those trusts. 

The claim for the relief sought in clause (r) of the prayer of the plaint 
has not been pressed, and as regards clause (d) the result of the evidence as to 
the structural alterations in the promises alleged to have been effected by the 
defendant Gooroo Prosonno Sen since'the testator's death is not sufficiently 
cloar to warrant the issue of the mandatory order which the plaintiff seeks. 

The result is there will ho a decree in terms of the Lst and 2nd paragraphs 
of the prayer in the plaint, hut I think the declaration and injunction therein 
prayed for should be limited to the dispensary business now carried on in the 
premises, Nos. 16 and 17, Kumertolli Street, by the defendant Gooroo Prosonno 
Sen. 

The defendant Gooroo Prosonno Sen must pay the plaintiff’s [131] costs 
of this suit, including the costs of the commission, bo he taxed on scale 2. 
The other defendants must bear their own costs. 

Attorneys for the Plaintiff : Messrs. G. G. Chunder <(’ Go. 

Attorney for Defendant No. 1 : Babu H. N. Bnse. 

Attorneys for other Defendants : Messrs. Diqnam d' Co. 

NOTES. 

[I. A dedication to idol to be set up is valid :—(1909) 37 Gal,, 123 F.B, 

II. Property may bo bequeathed to an idol:—(1913) 24 I.C., 72 (Oulh). 

III, A valid dedication of premises to religious purposes is not rendered invalid by 
reason of its transgressing the rule against perpetuities :—(1913) 24 I.C., 72. 

IY. As to when a dedication is complete, and when it. is partial, see (1906) 3 
C.L.J., 224.J - 
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The H9th June, 1 HO? 

Present 

bin Francis William Maclean, Knic.hi, Chief Justice, 
ani> Mr Ilstkf B\m kill 

Mokbul Hossun PI am till 

l( MMS 

Vmeei Sheikh Defend lut 

Land l oi d an d l maul Suit/oi t/tunit ut St iuu tmuu JJengul luiaiuy 
Ul {VIIl of 1 SSi), returns S‘t and J Si 

Service ttmuis lit ixu ptid ft m the < jki ition 1 m. 111 n SI of tin Emga.1 1 cnancy Act 

THL plaintid lnou_,ht i suit loi let neiy of possession oi an tain land, on the 
allegation that Liu liud m dispute hid hem held b' him and lus ancostoib as 
halshakami', ot the zcnnndais tint the /eminclus hid no light to ciibtmss 
I mi, md tbit tht y tided t'u defend mts to oust lum Clip defence was that 
the plaintid hid no title to tlu lai c 1 in dispute tint lie held the land in lieu 
ol wages onl\ ind is ho w is dismissed loi n» 0 leet ot duty the lind was resumed, 
ind was gnen to the defend int who w is ippomttd in his pi ice The Munsit 
uismibsed the suit holding th it the pluntitt hid I tiled to pioye that the land 
in dispute w is In Id In him oi In his uircstois is thukittu lind and that the 
zemindai had i light to itsunit it On ippeil the Distnct Tudge confirmed 
the decision of the Ciuit ot lust Instime hi mu this decision the plamttfi 
ippoaled to the High Couit mainly on the giomuls that having leieieuee to 
the pioyisions ot section S9 ot the Bongil lonancy \ct, he was not liable to 
be ejected exec pt in o\t cution of idocut md not without i rc isonable notice 
Bahu Pi am it ha Nath St n, toi the Vppell mt 
Bahu I\.i tuna bmdhu Vuthheiju fm the Hasp indent 
[132] Pin follow ng judgments \uh lolmud In tin High Couit 
(Maclevn.C J and Bam uni 1) 

Maclean, C J I lunk the Ippeil lids on both giuunds 1'lie first 
giound is tint undu si ition 89 of the Ben, il Ton imy \et tlie plaintiff could 
not be ujecttd excopt in execution ol a det lot But this tonuie admittedly is 
a seiyice tenuit md looking it seitiou 1SI l tl ink upon the construction of 
that section si mu tenmes up ixicp*ed ttom the opet ition ol section 89 If 
the section does not ine i i tint 1 it el a difficulty in ijipteciating yvhat it does 
mean It his bee found is i I ict in this oise Hi it h ibility to dismissal at the 
will of the zemindar was incidental to the somcc tonuie m question 

The second point is that the plaint id can only lie elected aftei leasonable 
notice 

That point was not i used in the t cuitol hast Instance but it was laised 
ioi the fast tune in the Lowei \ppellate Couit Thete a> nothing, Itowevei, in 
tho findings of lactm the Couit below which enables us to say whethoi or not 
theie w is leasonable notice On both (Hants the ippeal fails and must be 
dismissed with costs 

Banerjee, J - I im ol the same opinion 1 only wish to add one word with 
tefeienee to the fust ot fhe two contentions laised befoie Ub The contention 

*Appi il from Vppell itc Decree No ISO! of 1811 j igunst the decree of F B Taylor, 
I •> ) r>i»tiul ludgi f Moorshcdil id d itid the 20th o f June 1895 affirming the decree Of 
Lali t Tog it It i 'N uh f hi su Munsif of Eaudi, dated the 22nd of Match 1895 
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was that the plaintiff was nut liable to ejectment except m execution of a decxee 
as piovided by section 89 of the Bengal Tenancy Act I am of opinion that 
the application of that sect ion to service tenuies must be taken to be limited 
b> section 181 of the Act, which enacts that nothing in this Act shall affect 
any incident of a q hat wall on othei service tenuie * it h is been found as a fact 
that liability to dismissal at the will of the /emindn is an incident of the 
particular service tenuie now undei consideiation Th it being so the question 
is wliethei, notwithstanding that that is an incident of tins sen ice tenuie and 
notwithstanding that section 181 enacts th it nothing in the \ct shall ifiect an\ 
such incident it is still open to the pluntitf to cl uni tin him lit of stction 89 
I think the question must la. mswtredin the ncgitiic 1 oi if notwithslind 
mg all this, section 89 is to h i\e opei lfcion then section 1S1 would hocome 
so fai nugatoi} and that could not b t\c been intended lv\ the Lcgislituio 
S G G ( il dismr s id 

NOTES 

[ rhtb w is ippli d in (1 K)o) 2 ( I T 403 11 (IS ) I) Hi c il n 1 J 

[133] Liu iOth 1 pul /s>/ 

PhltSLM 

Sin hiustis Will i vm Muli us Kmuiu C mi j Iislkj \m> 

Mj It slid Bam him 

\kikuunissi ihhoc otic of the Mid^tnent dehtms 

/11 sw 

Hoop Ld Dis irul mothci Dccico holdus 

C utl J J tttditit i dt (Id V/f >/ Vi S-* s tdion <ffl On stun in < locution 
of d<au Oidti ahsilult / / ■> lit Jiansfa <t firptriy let (/l </ / S S ■») 
s uiton SS—Quis ti i tii'itni is /) tin id > al s hilt fa salt 
When an rdci il 1 it 1 i il im tUig Ip | ri hi l mill u ji ucu that 
arises t*b to th it idu il s lut t i sil i n t i | it I i i lit nj, t th \ uti n f th* 
decree within the mi mint; 1 icti n 241 tf th« t di ft ml 1 1 uiui 

ljudhta Jtithad v haldt 1(18)4)1 1 K 21 C il SH (823) Jilttl Stnji/ \ 

Parsotan Pitulud (1S)>)I I K >2011 >21 lut I tlR / v l>h I l hi [(18)51 

ILB 22 Cil 911(111)1 in 1 1 ml i S \ Dint’ (18H) 1 I h It Ml 23 
followed 

hedai \ath \ I alji Sifm (1810) 1 I ti 12 All M O idk fulu if I \ \i/eshu 
Lal (1891)1 I B 13 Ml 27h di tiitid fi m 

THL tacts of this case weio hoitlj these 

An application was undo b\ the deciet 1 oldcis Hoop Lil 1) is md anothei 
on the 10th August 1H% toi an o/dei to mike absolute the moitgdj.edecree 
which they obtuned against one bolaui Mowlali bthth aftn ubstitution, on 
the death of the judgment dehtoi ol his hens iu his widow Manjuia Banu 
Bibee, bis mmoi sons and Ins diughteis, in his plict Tht tpjlication was 
gran ted,and the Suboidinate Judge tl lough inad\ u tence passed in oidei making 
the deciee absolute, without making the heirs paitus to the case substituting 
then names in the jlace ot tie deceased judgment debtoi, md without 
any summons seived on the liens who hid attained maioiity but only 

# Appe.il from Older No 174 if 1890 igimst thf> orders ot balu Bnu Crop il (huki, 
Suboidmato Judge First Com t of/ill *h Date i dittd the 22nd < f Ftbiuui 18% 
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appointing a guardian ad litem of the heirs who were minors. On the 18th 
[184] January 1896 another application was made by the decree-holder to the 
effect that as the decree was made absolute without all the representatives of 
the deceased judgment-debtor being made parties to the case, and as there were 
other defects, the previous order making the decree absolute be cancelled, and 
a fresh order for a decree absolute be made after substituting the heirs of the 
deceased judgment-debtor. The previous order was cancelled and summonses 
were issued to the representatives. Some of them objected to the decree being 
made absolute, on the grounds, amongst others, that notices should issue to 
all the defendants, that the minors were not the legal representatives of the 
deceased judgment-debtor, and that Akikunnissa Bibeo was owner of a 4-annas 
share of the properties which Golara Mowlah mortgaged as his own. The 
Subordinate Judge overruled all the objections, and made the decree absolute. 

From this decision the judgment-debtor, Akikunnissa, appealed to the 
Uigh Court, mainly on tho grounds that the Subordinate Judge was wrong in 
holding that in the present proceedings it was not necessity to decide any dis¬ 
pute as to tho representation of the deceased judgment-debtor, and also that the 
present application of the decree-holder was not an application in execution 
of the decree, and the question as to the rights and status of the legal 
representatives ought not to he decided in these proceedings. 

Mr. G. P. Hill, Moulvi Sycd Samsul- Hnda , Moulvi Abdul Jawad , and 
Moulvi Mahomed Mustapha Khan for the Appellant. 

Babu Lai Mohun Das, Balm Jogendra Chundei (those, and Babu Satis 
Ghunder (those, for the Respondents. 

The following judgments were delivered bv the High Court (MACLEAN, 
C. J., and Bankiuuk, J.) 

Maclean, C. J.— The question we have to decide is whether, when an 
order absolute for the sale of mortgaged property has been made after an 
ordinary decree in the mortgage suit has boon made, and any question arises 
as to that order absolute for sale, it is a question relating to the execution of the 
decree within the meaning of section '244 of the Code. The point is not res nova 
in this Court. Tho cases of Ajudhia Pershad v. Baldeo Singh, (1H94) I. L. R., 21 
Cal., 818 (823); [135] Tiluck Singh v. Pursote.m Proshad, (1895) I. L. R., 22 
Cal., 994: Tam Prosad lloy v. Bhobodeb Roy, (1895) I. L. R., 22 Cal., 931, 
(934), and that of llanbir Singh v. Drigpal, (1893) I. L. R., 16 All., 23, are to 
the effect that this question should be answered in the negative. I agree in that 
view. Two othov cases in the Allahabad High Court, the cases of Kedar Nath v. 
Lalji Sakai, (1890) I. L. R., 12 All., 61, and Ondh Behari Lai v. Nageshar Lai, 
(1891) X. L. R , 13 All., 278, are authorities the other way. I prefer, however, 
to follow tho previous cases, three of which are in this Court. In matters of 
procedure, and this is a matter of procedure, it is to my mind very important 
that the decisions of the various Benches of the High Court should, if possible, 
be in harmony. Otherwise confusion is created in the minds of the suitors and 
practitioners, and even of the Judges in the lower Courts who, if they find a 
conflict of view upon a question of practice in the decisions of the High Courts, 
are placed in a difficulty as to which course to adopt. I hold that this question 
is not one relating to the execution of a decree within the meaning of section 244 
of the Code. 

Then it is urged by the appellant that before the decree for sale is made 
absolute, the Court should inquire into the validity of the claim of the appel¬ 
lant to a 4-anna share in the so-called mortgaged property. The appellant is 
the sister of the deceased mortgagor. He has died pending the suit, and she 
is brought upon the record as party to the suit as one of his heirs. Being 
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brought before the Court, she olaims a 4-anna share of the mortgaged property 
in her own right, and contends that the Court below ought to have gone into 
that question in this suit, and not have left her to bring another separate suit 
to establish her right. But I think a claim such a8 this ought to be raised 
and decided in a separate suit, and not in the mortgage suit. If the 4-anna 
share really belong to the appellant, I think sh6 should assert that right in a 
separate suit, and that the present suit, in its present stage, ought not to be 
further delayed in order that this [136] entirely fresh issue may be decided. 
Thore is nothing to prevent the appellant bringing such fresh suit. 

Then it is said that the Court below was wrong in allowing both the minor 
sons of the deceased mortgagor and the present appellant and a daughter of 
the mortgagor to be placed upon the record as the heirs ol the deceased mort¬ 
gagor. But the position is this. The plaintiff does not know who are the 
heirs. The guardians for the minors allogo that the minors are: the appellant 
alleges the minors are illegitimate, and that the appellant and the mortgagor’s 
daughter are the heirs. Under the circumstances the plaintiff, to make him¬ 
self secure, brings both of these contending parties before the Court. If either 
of them consider they are unnecessary parties, they can disclaim any interest 
in the property, disclaim any right or title to the heirship and thus ho dismiss¬ 
ed from the suit. In the meantime, in the face of these conflicting claims, 1 
consider the plaintiff was justified in the course he has taken. 

In my opinion this appeil fails, and must he dismissed with costs. 

" Banerjee, J.—1 concur. 

S. C. (I. Appeal dismissed. 

NOTES. 

t This was followed in (1907) 30 Mad.. 26 : 16 M.L.J., 545 ; (190-2) 25 Mad., 214 ; (1901) 
‘20 Cal., G44 ; (1906) 33 Cal.. 867; (1904) 6 Bom.. L.R., 1041. Boo aKo 9 C.L.J., 358 ; H 
C.W.N., 102.] 

[25 Cal. 138] 

The Uih duly, JM7. 

Present : 

Mu. Justice Banerjee and Mr. Justice Stevens. 


Kasiswav Mukhopadhya.Plaintiff 

versus 

Mohcndra Nath Bhandari and others.Defendants. 4 


Res judicata —Cede of Civil Procedure {Act XIV of iHb.i), section Pi — 
Landlord and tenant—Suit for rent—Issue whether land was mal or 
lakhiiaj—Question raised in a rent suit, whether directly and 
substantially in issue in that suit—Subsequent suit for 
khas possession. 

In a previous suit brought by the predecessor in title of the plaintiff against the defend¬ 
ants for rent, one of the questions raised was, whether the land, in respect of which rent 
was claimed, was mal or lakhvaj and that question was docidod in favour of the defendants. 
In a subsequent suit by the [137] plaintiff against the same defendant for khas possession 

• Appeal from Appellate Decree No. 1882 of 1895, against the dccreo ofBabu Beni 
Madkub Mitter, Subordinate Judge, 3rd Court of Zillah Hooghly, dated the 8th of June 
1895, affirming the decree of Babu Upendra Nath Bose, Munsif of Amta, dated the 15th of 
May 1894. 
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of certain land, the defence was that the land in dispute was their lakhiraj land, and that 
the judgment in the previous suit operated as res judicata. 

Held, that though the previous suit was one for rent, yet tho issue upon the question 
whether the land was mat or lakhiraj was raised directly in that suit, and therefore the 
subsequent suit was barred as res judicata. 

Radhamadhub Holdarv. Monohur Makerji, (1885*) I. L. R., 15 Cal., 756: L. B., 151. A., 
97, followed. Srihari Banerjee v. Khitish Chandra Hai lialindoar , (1897) 1. L. R., 24 Cal., 
569, distinguished. 

THE facts of the case and the arguments for tho purposes of this report appear 
sufficiently from the judgment of the High Court. 

Babu Earn Ghunder Alitter and Balm Dirarka Nath Chuckcrbutty for the 
appellant. 

Babu Akhoy Kumar lianerjee for the Respondents. 

The judgment of the High Court (Baneujke and STEVENS, JJ.) was as 
follows: — 

Banerjee, J. —The only question raised in this appeal is, whether the 
Courts below are right in holding that the suit is barred under section 13 of 
the Code of Civil Procedure. 

The suit was one for khan possession of certain plots of land. The former 
suit, the judgment in which is made the basis of the plea of res judicata, was 
brought by the predecessor in title of the present plaintiff against the present 
defendants for rent, and one of tho questions raised in the case in the first 
Court, and the only question upon which the decision of the case was made to 
rest finally in the Appellate Court, was whether the land, in respect of which 
rent was claimed, was the mat land of the plaintiff, or the lakhiraj land of the 
defendants. That question was determined by the Appellate Court against 
the plaintiff, and his suit was dismissed. The Lower Appellate Court has held 
that the judgment in the former suit operates as res judicata upon the question 
raised in this case, namely, whether the land in dispute is the mal land of the 
plaintiff or the lakhiraj land of the defendants. There is no dispute here that 
the question raised in this suit was in issue in the former suit, and [138] was 
heard and determined in that suit; and the only ground upon which the learn¬ 
ed Vakil for the plaintiff (appellant) asks us to hold that the judgment in the 
former suit does not operate as res judicata is that, though the matter now in 
dispute was in issue in the former suit, it was not directly and substantially 
in issue in that suit within the meaning of section 13 of the Code of Civil 
Procedure, because the former suit was one for rent, and the primary question 
for decision in that suit was whether the relationship of landlord and tenant 
subsisted between the parties And, in support of this contention, the cases of 
Run Bahadooi Singh v. Lucho Kocr, (1885) I. L. R., 11 Cal., 301: L. R., 12 
I. A., 23, and of Srihari Banerjeey. Khitish Ohandra Rai, (1897) I. L. R„ 24 
Cal., 569, are relied upon. 

No doubt there are certain observations in the judgment of their Lord- 
ships of the Privy Council in the case of Run Bahadoor Singh v. Lucho Koer, 
which apparently lend some support to the plaintiff’s contention ; but then a 
subsequent decision of the Privy Council in the case of Radha Madhub Holdar 
v. Monohur Mukerji, (1888) I. L. R., 15 Cal., 756: L. R,, 15 I. A., 97, clearly 
shows that the mere fact of the former suit in which the question of title 
is determined being a rent suit, does not prevent that determination from 
operating as res judicata in a subsequent suit brought for the establishment of 
title. Their Lordships in the last mentioned case observe: “ Radha Madhab 
now corses to t redeem ; but the right to redeem rests on precisely the same 
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ground as the right to rent was rested. In each ease the question is equally— 
who is the true representative of Matangini ? Therefore, their Lordships 
conceive that the matter was expressly decided by the High Court in the ront 
suit.” That being so, we do not think that the plaintiff's contention can he 
supported to the extent to which it goes. 

A8 for the case of Srihari Bnmnjcc v. Khitish Chandra Bui, (1897) I.L.R., 
24 Cal., d69, tho facts thore woro very different from those of the present 
case. There tho issue tried in the former suit was, what was the share of the 
rent to which tho plaintiff was entitled ; whereas the issue raised in the 
subsequent suit was, what was the [139] share of the property to which 
the plaintiff' was entitled; and, as is pointed out in the judgment., the two 
questions were not identical. ” And the judgment,” the learned Judges in 
that case say, ‘ of the Court of Appeal rested upon considerations 
basod on the provisions of the Laud Registration Act, and on the fact 
of tho purchase of tho present, plaintiffs being subsequent to that under which 
the present defendant No. 1 claimed —considerations which wore necessary 
and sufficient for tho determination of the rent suit, but which are not con¬ 
clusive in a suit like tho present, which is lor determination of title to land as 
distinguished from title to recover rent, and in which the plaintiffs claim a 
preferential right, notwithstanding that their purchase was subsequent to that 
of the defendant No. 1 by leason of that purchase being in satisfaction of a 
decree on a prior moir,gage. Section 78 of Bengal Act VI1 of 1878, and s. 80 
of Act VIII of 188o, bar inquiry in a rent suit into any question of liile inde¬ 
pendently of the Land Registration Record, while clause {a) of section 89 of 
the former Act reserves the right to obtain a declaration of title independently 
of such record by a regular suit.” 

These then were the grounds upon which it was held that the decision in 
a rent suit did not operate as ns judicata in a subsequent suit brought, for 
establishment of title. But these considerations have no application t,o the 
facts of this case. 

It remains then to consider whether there is arn thing in the circumstances 
of this case which would warrant our holding that the question hoard and 
determined in the former suit, namely, that relating to the question of ami or 
lakhiraj, was not directly and substantially in issue in that suit. 

Now the Code of Civil Procedure does not define the expression “matter 
directly and substantially in issue.” The only explanation of the expression 
that is given is in explanation 11 of section Idol the Code: and that relates Ct» 
cases where a matter is to be held to have been directly and substan¬ 
tially in issue constructively, though it was not directh and substantially in 
issue actually. Hera thore is no question that the matter was in issue actually, 
and not merely constructively. The only question is whether the matter was 
directly and substantially in issue. “ Substantially,' [140] evidenth, signilies 
what was indicated by the phrase ” in effect though not. in express terms," in 
Lord HaRDWIcKE’S statement of the doctrine of r<s indicatei in the case of 
Gregory v. Molesworth, (1747) d Atkyns., 02(5), which is cited with approbation 
by their Lordships of the Privy Council in the case of Soorj'o Moure Dayee v. 
Suddanund Mohapatlcr , (1874) 12 B. L. R., d01 . L. R., I. A., Sup. Vol., 212 : 
20 W. R., 377. In the present case there can lie no question that the issue 
now raised was raised substantially in the former case within the meaning 
assigned to that word in the cases just referred to. Here the matter was not 
merely in effect, but also in express terms decided. 

Then there remains the question whether the matter was directly in issue. 
The word “ directly ” seems to have been used in contra-distinction to the words 
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“ incidentally ” and “ collaterally ” raade use of in the statement of the opinion 
of the Judges in the Duchess of Kinqston's ease, (1776) 2 Smith’s L. C. (9th 
Ed.) 812 (814). 

Without attempting to lay down any hard and fast rule for determining 
when an issue should be considered to have been directly raised, and when 
incidentally or collaterally, we think it enough, for the purposes of the present 
case, to say that, whatever meaning may be assigned to the term “directly," it 
is impossible to avoid the conclusion that the issue upon the question of Trial 
and lakhiraj was raised directly in the former suit, quite as much as it is in 
this suit. On referring to the final judgment of the Appellate Court in that 
suit we find that the learned District Judge, after setting out the previous pro¬ 
ceedings in the case, observes : “ For the plaintiff' appellant it is urged that his 
evidence in the lower Court fully established that the land was mal and not 
lakhiraj and that the Munsif erred in holding otherwise. This then is the point 
for determination." And then, after discussing the evidence at some length, 
the learned Judge concludes with these words : “ The point for determination 
is found against the appellant, and the appeal will be dismissed with 
costs." It appears clear from this that even if the decision in the former 
suit, which was one for rent, might have been made to rest upon grounds 
other than that upon which it is actually made to rest, after the first 
Court had distinctly found the issue upon the question of mal or lakhiraj against 
the plaintiff, the plaintiff, who was the appellant, thought it fit to rest his case 
before the Appellate Court upon the sole ground that he was entitled to suc¬ 
ceed because the land was proved to he his mal land, and not the lakhiraj land 
of the defendant, it is, therefore, impossible to say that, upon any view of 
the meaning of the term ‘directly,’ the issue tried in the former suit, as to 
whether the land was mal or lakhiraj, was anything but a direct issue in the 
case. The decision in the former ease, therefore, has, in our opinion, been 
rightly held to operate as res judicata in tins case. That being so, the only 
contention raised by the appellant fails, and the appeal must be dismissed 
with costs. 

8. C. (». Appeal dismissed. 

NOTES. 

[See also (1900) 10 C.W.M., 8-20; (1918) 19 I.C.. G32 iCal.) ; (1910) 10 I.C., 303 (Cal.) 

28 843.] 
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[25 Cal. 1413 

The 7th June, 1807. 

Present : 

Sir Francis William Maclean, Knight, Chief Justice, and 

Mr. Justice Banerjee. 


Kali Prosanno Ghose.Plaintiff 

versus 

Rajani Kant Chatterjec and another.Detendants. 1 


Appeal — Arbitration—Validity of Award—Judgment m accordance with 
an award—Code of Civil Procedure (Act XIV of 1882), 
sections 521 and 522. 

An appeal will lie against a decree given in accordance with an award under section 
522 of the Code of Civil Procedure, when the award upon which the decree is based is not a 
valid and legal award. 

Debendra Nath Shaw v. Aubhay Churn Bagchi, (1883) I.L.R., 'J Cal., 905; Joy Prokash 
Lull v. Shco Golam Singh, (1885) I.L.R., 11 Cal., 37 ; Bindcssuri Ptrshad Singh v. Jankee 
Pershad Singh, (1889) I, L. R., 16 Cal., 482 : Lachman Das v. Brij Pal, (1881) I. L. R., 
6 All., 174; and Venkayya v. Vcnkatappayya, (1892) 1. L. R., 15 Mad., 318, referred to. 

_ . A Court is justified in holding that an award is not valid and binding upon the defen¬ 
dant, when the arbitrator was the retained pleader of the plaintiff, and no disclosure of this 
fact was made, before the arbitrator was appointed, to the defendant who was consequently 
unaware of it. 

tlM] The facts of the case are shortly thebe : Tho plaintiff brought a suit 
for arrears of rent against the defendants. Tho matter was referred to arbitra¬ 
tion. The arbitrator made his award, but the defendants took exception to it 
on certain grounds. The Subordinate Judge, before whom the matter came on for 
bearing, overruled the detendants’ objection, and passed a decree in accordance 
with the award. An appeal was preferred against this decision to the District 
Judge by the defendants. A preliminary objection was taken to the bearing 
of the appeal on the ground that no appeal lay to him. The learned District 
Judge overruled this objection, and upon the merits held that tho award was 
not valid and binding and set aside the decision of the first Court. 

From this decision the plaintiff appealed to the High Court. 

Babu Sarada Chum Milter, and Balm Harakumar Milter for the Appellant 

Dr. Bash Behary Ghosh, and Dr. Ashulosh Mookerjee for the Respondent. 

The following judgments were delivered by the High Court (Maclean, 
C.J., and Banerjee, J.) 

Maclean, C.J. —In this case there was a litigation between the plaintiff and 
the defendants. The matter was referred to arbitration. Tho questions 
submitted to arbitration were inquired into by the arbitrator, who made his 
award. The defendants objected to that award, and applied to have it set aside. 
The matter came before the Subordinate Judge who heard the parlies and 
rejected the application to set aside tho award, and decided practically in favour 
of die plaintiff and made a decree in accordance with tho award. The defen¬ 
dants, dissatisfied with the ruling of the Subordinate Judge, presented, an appeal 
to the District Judge. Upon the matter coming before the District Jud ge 

* Appeal from Order No. 140 of 1896 against the order of G. K. Deb, Bsq., District 
Judge of Ziffab Sfuddia. dated the lOth January 1£S6, reversing the order of Babu Saroda 
PrVsad Cfo'atte'rjee, Subordinate Judge of that district, dated the 22nd of February 1895, 
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objection was taken by the plaintiff, the then respondent, that, having regard 
to the last sentence of section 5*22 of the Code of Civil Procedure, no appeal 
lay from the decree of the Subordinate Judge. Those words are these: No 

appeal shall lie from such a decree except in so lav as the decree is in excess of, 
or not in accordance with, the award.’’ Tho plaintiff contends that those 
words moan that inasmuch as in this caso the decree is not in excess of, 
[143] but in accordance with, tho award, no appeal can lie. But on the other 
band the defendants contend that tho award there spoken of must be taken to 
he au award which has been regularly and properlv arrived at by the arbitrator 
who has been appointed arbitrator; in other words it must he a valid and 
legal award. 

in my opinion the contention of tho defendants upon this point is sound. 
The matter lias been practically dealt with in various cases. It is sufficient if 

I ruler to the caso of Jay I’rnkmlt Lull v. Shea (rultini Sntyh, (1HB5) I. L. R., 

II Cal., 37. where it was held that the question under section 522 of the Code 
of Civil Procedure whether an appeal will lie against a decree in accordance 
with the award depends upon whether the award upon which the decree is 
Cased is a valid and legal award. There are several other cases which have 
been referred to in the course of the argument, cases not only in this Court, 
but in the High Courts of Madras and Allahabad, which appear to me consis¬ 
tent with the view laid down in the case which I have just eited. It appears to 
me that, if one wove to hold llieoontrary view,the result would be rather startling, 
ft is not difficult to conceive cases, in which the award may be obviously invalid, 
and where tho Judge of First Instance, cither through misapprehension of the 
tacts, or of tho law, has yet made a decree affirming tho award. In these cases 
is there to be no appeal'.' L think Lheio ought to be, and I concur in those 
decisions which lay down that there is. In m\ opinion, therefore, an ap]>eal 
does lie. 

That being so, we have to consider the second point, namely, whether 
assuming that an appeallies, the District Judge was correct in his opinion that 
the award was not valid or binding upon the plaintiff. In my opinion it was 
not binding upon him, and 1 base lliit conclusion upon one fact, and one fact 
alone, in the case, it is admitted that tho arbitrator in this case was the 
retained pleader of the plaintiff. It is proved that the defendants were not 
aware of that most important fact until after the proceedings had terminated 
before the Subordinate Judge. It is equally clear that the fact was not dis¬ 
closed to the defendants. What then is the position of matters ? You have 
a gentleman appointed in arbitrator who bad been admittedly retained 
as the pleader of the plain til': you have the fact that there is no dis- [144] 
closure of that fact nude by the plaintiff or by the arbitrator himself, to the 
defendant, and that the defendant goes to arbitration in ignorance of that fact. 
To my mind that circumstance alone is sufficient to justify the Court in hold¬ 
ing that the award is not valid and binding upon the defendant. Jn cases of 
arbitration whore a person is appointed by two parties to exercise judicial 
duties there should be nhcrrnnu /ides on the part of all the parties con corned in 
relation to his selection anil appointment, and every disclosure, which might 
in the least affect the minds oi those who are proposing to submit their dispute 
to tho arbitrament of any particular individual, as regards his selection and 
litucss for the post, ought to bo made, so that each party may have every oppor¬ 
tunity ot considering whether the reference to arbitration to that particular 
individual shouid or should not te made. In my opinion, there was such 
coucQ.dmcut-in th’s.pase on the part of. the plaintiff as to vitiate the award, 
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under the provisions of section 521 of the Code ; and holdirg that view, and 
that there was a right of appeal, the appeal must be dismissed with costs. 

Banerjee, J.—I am of the same opinion. The question raised before us 
is, whether an appeal lay to the Lower Appellate Court. The learned Vakil for 
the appellant contends that as tho decree of the first Court was made in 
accordance with the award of an arbitrator, an appeal from that deereo was 
barred by section 522 of the Code of Civil Procedure. That section, no doubt, 
provides that where judgrnout is given according to the award pronounced by 
an arbitrator, “ no appeal shall lie from such decree exctpt in so far as the 
decree is in excess of, or not in accordance with, tho award.” But these words 
have been hold in a series of cases in this Court, and in the Tligh Courts of 
Allahabad and Madras, to refer to a'decree made in accordance with a legal and 
a valid award. See the cases of Debendm Nath Saw v. Auhhoii Churn Bagchi, 
(1883) I. L. R., 9 Cal., 905; Joy Prokash Loll v. Sheo Golain Singh, (L885) 
L. L. R., 11 Cal., 37 ; Bnu/cxxui’i Peis had Singh v. Janhee Pershad Singh, 
(1889) I.L.R., 16 Cal., 182, Luekman Das v. IJrij Pal, (JB84) l.L. R„ (J All., 
174, and Vcnkaijga v. Veukaiappayifa, (1892) 1. L. R., 15 Mad., 34.8. 

[149] If it were necessary to refer to any reason iu support, of a view 
which is so amply supported by authority, I should say that it would be 
unreasonable to hold that the legislature intended to make a decree final on the 
ground of its heinu in accordance with an award when the validity of the award 
itsolfis called in question. Wlnit the Legislature meant to declare to he final was 
the decree, supposing tho awaid to he unassailable on the ground of illegality 
or invalidity for any of the reasons referred to iu section 521 of the Code of 
Civil Procedure, such as corruption or misconduct on tho part of the arbitrator, 
or fraudulent conduct on the part of either party. But though the correct¬ 
ness of the award, and therefore of the decree based upon it, may not bo open 
to question by appeal, it. doc« not follow that the oaltditu ol the award, and 
tho docision of tho Court touching the objections to the same as contemplated 
by section 521 are intended to he matters beyond question by appeal. It is 
ditlicult to suppose that a decision upon such tp’avo and important matters 
was intended to he final when orders upon comparatively less important 
matters, such as those referred to in section 5IH, are made appealable by 
section 5H8, clause 2fi. 

It was argued by the learned Vakil for the appellant that the decisions, 
which 1 have referred to above, are intended to apply only to cases whore an 
award was a nullity as distinguished from cases in which the award wasliahlo 
to bo set aside upon some one or ot I lor of the grounds mentioned in clauses 
(tt), (b) and (c) of section 521. 1 am unable to appreciate the .force of this 
argument. If, as was admitted in tho argument, and as has been held by tho 
Privy Council in liar No ra i n Si agli v. Chaudhram IJhagioaiii Kiuiv, (1891) I.L.R., 
13 All., 300: L. R., 18 1. A., 55, an award that is made after the expiry of 
the period allowed by the Court is an invalid award, and a nullity, as provided 
by the last paragraph of section 521, it is difficult to see why an award which 
is made in contravention of an order superseding the arbitration, as contem¬ 
plated by clause (c) of section 521, should be regarded as being of a different 
character, so far as the present question is concerned, or why an award which 
a party has succeeded in obtaining by fraudulent concealment of f icts should 
be viewed in a different light. 

[ 1 * 8 ] Then, as rogards the question, whether in the present ease the 
award was really valid or not, I do not think it necessary to say anything in 
addition to what has been said in the judgment ot the learned Chief Justioe, 
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The award here, upon the facta found, was clearly invalid under clauses (a) aad 
(b) of section 521 of the Code of Civil Procedure. 

For those reasons I think that the award in the case was invalid, and that, 
therefore, an appeal lay to the Lower Appellate Court. 

S. C. G. Appeal dismissed. 


NOTES. 

[ The leading ca.su on this subject is the decision of the Privy Council in Ghulatn Khan 
v. Muhammad Uassan (1901) 39 Cal., 167 P.C., in the light of which this decision must be 
taken to be erroneous. See also ‘25 Cal., 757 ; 29 Bom., 235 ; 10 G,W.N.,60l: (1906)33 
Cal.. 498 ; (1902) 29 Cal., 278 ; (1904) (5 Bom. L.R . 1132-1 

[ 26 Cal. 146 ] 

The Oth July, 1807. 

Present: 

bin Francis William Maclean, Kt., Chief Justice, 
and Mr. Justice Banerjee. 


Achha Mian Chowdhry anil others.Defendants 

census 

Durga Churn Law and others.Plaintiffs. 


Bengal Tenancy Act (VIII of 1885), sections 108, 101,145—Buies framed under 
section 189 of the Bengal Tenancy Act—Whether proceedings under 
section 103 of the Bengal Tenancy Act are suits between landlord 
and tenant—Coda of Ciotl Procedure (Act XIV of 1802)'~ 

Bcoiew of judgment—Second appeal—Settlement of 
fair and equitable rent. 

Proceedings under suction 103 of tin: Bengal Tenancy Act are suits between landlord and 
lenaut within the meaning of section 113, by virtue of the rules framed under section 189 
of that Act; therefore the provisions of the Code of Civil Procedure relating to review of 
judgment are applicable to such proceedings. 

No second appeal lies to the High Court from a decision of a Revenue Officer settling 
rents undor section 104 of the Bengal Tenancy Act. 

The facts of the case and the arguments appear sufficiently, for the purpose 
of this report, from the judgments of the High Court. 

Dr. Ashntosh Alookerjec, and Babu Janendra Nath Bose for the Appellants. 

Mr. Jackson, Babu Baikanto Nath Pal, and Babu Devcndra Nath Ghose , 
for the Bespondents. 

[147] The following judgments were delivered by the High Court 
(Maclean, C.J., and Banerjee, J.) 

Maclean, C.J.— I think we ean dispose of those appeals, considering the 
very full arguments which have been submitted to us by both sides. The 
real point we have to decide lies in a somewhat narrow compass, and is 
whether or not the present proceedings are a suit within the meaning of seotion 
1 43 of the Bengal Tertanoy Act. _ 

* Appeal from Appellate Decree No. 1352 of 1895, against the decree of 3. Pratt, Esq., 

District Judge of 24-Perguunahs, dated the 22nd of August 1895, modifying the decree of 

omfu JWtin'dra Nath Grupfa, Settlement Officer of BaraSb’t, dated tb& 21st o'f August :.J9q. 

« *' * 

* • 
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Tho facts are as follows: There were certain proceedings taken under 
section 103 of the Bengal Tenancy Act, the practical object of which, as I 
understand them, was to have a fair and equitable rate of rent in respect of 
oertain premises fixed. It was a question admittedly between landlord and 
tenant. The matter came before the Settlement Officer at Baraset, who, on 
the21st August. 1894,decided, in effect, that the rent was not enhanceable. There 
was an appeal from that decision to Mr. Pratt, tho Special Judge under the 
Act, and he, in the first instance, confirmed this decision of tho Settlement 
Officer and dismissed the appeal. This wason the 30th of May 1895. Theplain- 
tiff subsequently applied for a review of the judgment of Mr. Pratt, and on 
the 22nd of August 1895 that learned Judge heard the review, and, without 
admitting any fresh evidence, but upon the old evidence, arrived at the conclu¬ 
sion that he had on the former occasion come to a wrong decision in the 
matter, and he practically reversed his previous judgment and held that the 
rent was enhanceable. Whether the present appellants did or did not appear 
on that occasion before Mr. Pratt is, perhaps, not very clear ; at any rate the^ 
bad notice of the application, and might have appeared and raised tho point that 
they now raise, but they did not do so. The present appeal is then presented, 
and the main contention of the appellant is that Mr. Pratt had no jurisdiction 
to review the previous judgment he had delivered. That turns upon whether 
the proceedings are a suit within the meaning of the Bengal Tenancy Act. 
This point was not taken when the matter was before Mr. Pratt; it is taken 
for t"he first time in this Court: but in the view I take of the real question on 
this appeal I do not propose to express any opinion as to whether or not the 
point can now he raised, nor to express any opinion as to whether this appeal 
is maintainable, [1«] having regard to the language of section 584 of tho Code 
of Civil Procedure. Both these points are to my thinking of no practical 
importance, as in my opinion the appollant fails on the real merits of his appeal. 
If these proceedings he a suit within the meaning of the Bengal Tenancy Act, 
then the provisions of the Code of Civil Procedure would admittedly apply, 
and Mr. Pratt would have had the power of doing that which he did, viz., 
reviewing his previous decision. 

Is this proceeding then a suit within the meaning of that Act ? Tho 
documents themselves in the proceedings are such as are usual in a suit. In 
the paper-book there is a note " Bate of institution of suit.’' There is a plaint, 
a written statement of the defences, which indicate that it lias been treated 
as a suit, and one to which the Code of Civil Procedure would apply as if it 
were au ordinary suit. 

The sections of the Bengal Tenancy Act which hear upon the matter are 
these. But before I refer to them, T ought, perhaps, to state what is the argu¬ 
ment of the learned Vakil who appears for the appellants. His argument 
is that this proceeding is not a suit, but is a mere application under the Act, 
and being a mere application under the Act, the provisions of the Code of 
Civil Procedure do not apply to it. That argument is based to a great extent 
upon the terms of sections 143 and 144 of the Act in question, and also of 
sections 107 and 108. Section 143 of the Act is in these terms : “ The High 
Court may, from time to time, with the approval of the Governor-General in 
Council, make rules consistent with this Act, declaring that any portions of 
the Code of Civil Procedure shall not apply to suits between landlord and 
tenant as such, or to any specified classes of such suits, or shall apply to them 
subject to modifications specified in the rules.” 

If we stop there it is ohvious that the High Court may, with the approval 
mentioned in that section, make rules, the effect of which might be to limit 
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the operation of the Code of Civil Procedure to a certain class of suits. Then 
it goes on, “ subject to any rules so made, and subject also to the other provi¬ 
sions ol' this Act, the Code of Civil Procedure shall apply to all such suits." 
In soetion 144 there is no doubt a distinction drawn between the term ‘ suit," 
in the first part of that section, and the term “ applica- [1*9] fcion " in the second 
part of that soetion. But there is another section in the Act, which, to my mind, 
materially bears upon the question we have io decide, and that is section 189. 
Section 189 says that “ the Local Government may from time to time l»y 
notification in the Official Gazette make rules consistent with the Act (I) to 
regulate the procedure to be followed by Revenue oilicers in the discharge of 
any duty imposed upon them by or under this Act. and may by such rules 
confer upon any such officer (a) am power exercised h\ a Civil Court in tins 
trial of suits," and other powers. 

What has happened is this. In pursuance of that section, the Local 
Government has made rules, and there arc certain rules winch apply to cases 
of such a class as are now before the Court, and rules “27 and 32 of those 
rules so apply. Rule 27 says: “Ji within the period fixed and notified 
under rule 10, the landlord applies for a settlement of a fair rent (which was 
the case here) lie shall be considered as plaintiff and the tenant as defendant, 
and the proceeding shall he dealt with as a suit under the Act.” Rule 32 is 
to the same effect. The Legislature then seems to have told us that if a land¬ 
lord applies for a settlement of a fair rent his proceeding shall he dealt with 
as if it were a suit under the Act. If then it is to he dealt with, qua proce¬ 
dure, as a suit under the Act, it is a suit within the meaning of section 143, 
and the Code of Civil Procedure would apply, and if so Mr. Pratt would have 
power to review his judgment. If the Code of Civil Procedure do not apply, 
what procedure is to appl\ V I’nder what procedure is that, which is to he 
dealt as a suit, to proceed ? It is urged that we arc not to take this extremely 
reasonable view because section 144 shows a distinction between applications 
and suits, but as the rules say this is, qua procedure, to be dealt with as a 
suit. I fail to appreciate any real force in the argument. 

Then it. is urged that sections 107 and 108 of the Act are inconsistent 
with this viexv. It is urged that, inasmuch as section 108 specifies a partic¬ 
ular procedure to he followed, that is inconsistent with the procedure to ho 
followed being t.hai used in the Code of Civil Procedure. I fail to see the incon¬ 
sistency. It may be superfluous, hut I cannot see any inconsistencv between 
the two. Those responsible for the Bengal Tenancy Act may have [150] thought 
it advisable to make it clear that an appeal was to lie, and not leave that point 
open and resting upon the construction of various sections of the Code. They 
thought it advisable to make that quite clear. In my judgment, it would 
he a very narrow construction to place upon this Act, and the rules framed 
under it, if we were to say that, this proceeding is not a suit within the mean¬ 
ing of the Act. Were we to so hold, there would be no procedure applicable 
to such a proceeding. That practically disposes of the appeal. 

The other point is a very small matter. It is said that under sub-section 
3 of section 104, the Judge in the Court below ought to have presumed, until 
the contrary was proved, that the existing rent, was fair and equitable. I don’t 
know how that may be, or whether the Judge really did not do so, but it is 
pretty clear that having regard to section 100 the appeal will not lie to this 
Court on that point. The appeal fails and must he dismissed with costs. 

Banerjee, J.—I concur with the learned Chief Justice in thinking that 
this appeal ought to he dismissed with costs. It arises out of certain proceed¬ 
ings ^instituted under section 103 of the Bengal Tenancy Act. Upon the 
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proceedings being instituted the Revenue Officer found that the tenants were 
tenure-holders holding at fixed rates of rent, and he, accordingly, recorded a 
declaration to that effect. Upon appeal to the Special Judge, that officer in the 
first instance held that the tenants were occupancy-vaiyats, but on the question 
of fixity of rent he confirmed the decision of the first Court. But upon an 
application for review of judgment, being made, he granted the application, 
modified his former decision, and came to the conclusion (hat the defendants 
were ocoupancy-raiyats holding at a rent that was onhanceable, and he directed 
that the rent should bo assessed at a certain rate per biglm. 

Against this last mentioned decision the present appeal has been preferred, 
and it is contended, on behalf of the appellants, that the decision of the 
Court below is wrong in law, first, because the learned Special Judge had 
no power to review his former judgment-; and, m-ondfu, because ho was 
wrong in enhancing the rent without assigning any definite reasons, when 
under sub-section 3 of section 104 of the Bengal Tenancy Act, be was 
[181] bound to presume, until the contrary was proved, that the existing 
rent was fair and equitable. 

Before dealing with the first of these two grounds, it becomes necessary 
to consider two questions raised by the learned Counsel for the respondents, 
namely, first, whether it is open to the appellants to raise the first contention 
when they did not take any objection in the Court below as to its not having 
any- jurisdiction to entertain the application for review of judgment; and, 
secondly, whether the ground upon which we are asked to interfere is a ground 
that comes within the scope of section 584 of the Code of Civil Procedure 
which governs second appeals. 

As to the first question, I do not think that the mere fact of the appel¬ 
lants not having objected in the Court below to the lower Courts entertaining 
the application for review of judgmont, precludes them from raising the objection 
now before us, if it is a valid objection. In this view I am supported by the 
decision of thoir Lordships of the Privy Council in the case of Mmakahi Naidv 
v. Subramanya Sastn,{\HH7) I.L.R., 11 Mad., 26 : L.R. 14 I. A., 160. It was 
there held by thoir Lordships that where there is an inherent incompetency 
in the Court below 1 to deal with the question before it, no consent wmuld have 
conferred upon the Court below that jurisdiction which it did not possess. 
Here there was no consent; there was merely an absence of objection. 
Assuming 'that the contention of the appellants is right, that the Lower 
Appellate Court had no power to grant the application for review, the more 
fact of their not having raised that point in the lower Court, ought not, in my 
opinion, to prevent them from raising it now. 

Then, as to the second question, I do not think that the ground raised on 
behalf of the appellants is outside the scope of section 584 of the Code. A 
second appeal is allowed by that section on this, amongst other grounds, namely, 
that the decision is contrary to some specified law or usage having the force of 
law ; and " specified," as explained by the Judicial Committee in the case of 
Durga Chowdhrani v. Jexoahir Smgh, (1891) I. L. R., 18 Cal., 23, means 
specified in the memorandum of appeal. The decision that is appealed against 
in this [162] case is the decision of tho 22nd August 1895. It is one and the 
same decision that holds that the application for review ought to be admitted, 
and holds, in modification of the former judgment, that the defendants ought 
to be recorded as raiyats with rights of occupancy, holding at enhanceable 
rates. The correctness of that decision is called in question on tho ground of 
its being contrary to law, that is, contrary to Jaw r for this reason, that the 
decision, in so far as it grants the application for review, is in contravention 
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of the law regulating the procedure on this subject, and is in excess of the 
power of the Court. That b&ing so, the two preliminary questions raised on 
behalf of the respondents ought, in my opinion, to be decided in favour of the 
appellants. 

It becomes necessary then to consider the first ground of appeal on its 
merits. The contention of the appellants is that the Code of Civil Procedure, 
subject to certain modifications, applies only to suits between landlord and 
tenant under the provisions of section 143 of the Bengal Tenancy Act; that 
proceedings under section 103 of that Act are not suits, but are initiated by 
• applications ; and that a distinction is made bebweon suits and applications in the 
Act as will appear from section 144. It is further contended that sections 107 
and 108, which make the provisions of the Code of Civil Procedure applicable to 
proceedings under Chapter X of the Act, such as the one out of which this appeal 
has arisen, make them applicable only to a limited extent, that is, as regards 
the trial in the first Court, the appeal to the Special Judge, and a second appeal 
to this Court. And it is argued that the inference to bo drawn from these 
several provisions of the Bengal Tenancy Act, is that the provisions of the 
Code of Civil Procedure relating to review of judgment do not apply to proceed¬ 
ings like these. 

On the other hand, it is contended, in the first place, that every Court has 
an inherent power, unless there is any express provision oftho law to thecontrary, 
to correct its own errors by review of judgment; and in support of this 
contention reference is made to certain decisions of this Court and of the 
Judicial Committee. It is further contended that proceedings under Chapter 
X, at any rate, in certain cases, and the present case is one of them, 
should be treated as suits under the Bengal Tenancy Act, as provided by 
[183] paragraphs 27 and 32 of the rules made by the local Government under 
section 189 of the Bengal Tenancy Act. 

The question has been very fully discussed on both sides; and after 
giving my best consideration to the arguments advanced, I am of opinion 
that the appellant's contention is not sound, and that the view contended for 
by the learned Counsel for the respondents that proceedings like these should 
be regarded as suits is correct. 

The local Government is, by section 189 of the Act, given authority to 
make rules to regulate the proceedings to be held by Revenue Officers in pursu¬ 
ance of any duty imposed upon them under this Act. Chapter X of the Act, 
under which this proceeding was instituted, relates to proceedings to be conducted 
by Revenue Officers under this Act; and in regulating their procedure, the 
local Government has, under the provisions of section 189, made the two rules 
to which reference has just been made, which provide that the proceeding 
shall be dealt with as a suit under this Act. If, then, as regards procedure, 
and the question before us is one of procedure, the proceeding is to be dealt 
with as a suit under this Act, is there any reason why the proceeding should 
not be treated as a suit within the meaning of section 143 of the Act, and 
therefore governed by the Code of Civil Procedure ? It was argued that if the 
Legislature had intended the Code of Civil Procedure to apply to proceedings 
under Chapter X, the language of section 143, instead of being qualified as it 
is, would have been to the effect that; the Code of Civil Procedure shall apply 
to suits and proceedings between landlord and tenant under this Act. 

I do not think that this argument is valid. These proceedings could not 
have been treated as suits, and could not, so far as this ground of decision 
goes, have been treated as governed by. the review provisions of the Code of 
Civil Procedure, jf the looal Government had not thought it fit, in the exercise 
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of the power vested in it by section 189 of the Act, to declare that they should 
be dealt with as suits. The Legislature, in enacting section 143 in the way it 
has done, has left it to the local Government to say, whether certain proceed¬ 
ings which are by the Act to be initiated by applications, should be treated 
as suits or not. In this parti- C184] cular case, the local Government has 
determined to say that these proceedings should he treated as suits. In the 
absence then of any definition of the terra “ suit ” anywhere in the Act, [ thiuk 
it is only right and proper to hold that a proceeding like this conies within the 
description of a suit between landlord and tenant under section 143 of the Act. 

I may add that it would have been somewhat anomalous if it had been 
otherwise ; for then we should have had the Code of Civil Procedure governing 
the proceedings down to final judgment in the first Court, and the same Code of 
Civil Procedure governing the case so far as the first appeal and also the second 
appeal were concerned, but not so far as an application for review of judg¬ 
ment went. Proceedings like these are not summary proceedings. Decisions 
passed in them have the force of a decree. An appeal and a second appeal are 
allowed agaiust thoso decisions. But if no power of correcting its error by review 
of judgment were given to the Court, then notwithstanding the provisions as to 
appeaL, grave and irremediable injustice might sometimes result. I think, 
therefore, that it is consistent with reason and justice to hold that these proceed¬ 
ings ought to be treated as suits within the meaning of section 143 of the 
Bengal Tenancy Act, and if they are to be so treated, the Code of Civil Proce¬ 
dure applies to them, and there can be no objection to the Judge entertaining 
an application for review. 

As to the second point, it is enough to say that no second appeal is 
allowed by section 108 of the Bengal Tenancy Act upon a point like this. For 
sub section 3 ol section 108 of the Act allows an appeal to this Court from the 
decision of a Special Judge only in cases coming under section 10G, and this 
last mentioned section relates only to disputes arising as to the correctness 
of any entry, not being an entry of a rent settled under Chaptor X, and 
evidently the second objection relates to an entry of the rent so settled in 
this case. 

S. C. G. Appeal dismissed. 


NOTES. 

[In (1900) 28 Cal., 28 the question whs considered with reference to the Amending Act 
of 1898. Bee also (1902) HO Cal.. 839 ; (1906) 33 Cal., 6,37. 

An objection to jurisdiction may be taken jat any stage, when the necessary facts are on 
the record (1907) 7 C.L.J.. 152.] 
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rr,; £158] m ath April, mr. 

Present : 

Sir Francis William Maclean, Knight, Chief Justice, and 
Mr. Justlce Banekjee. 

Mahomed Ilamidulla.Decree-holder 

versus 

Toluirennissa Bibi and others.Judgment-debtors.* 

Civil Procedure Code (Acl XIV of ItiM), section Wh -Ex parte Decree — 
Effect of « decree set aside at the instance of some only of 
several defendants against idiom the decree passed was 
ex parte— Meaning of the words “ the. decree." 

The words " the decree” in section 108 o£ the Code of Civil Procedure mean the whole 
decree made in the suit. Therefore, in a case where a decree lias been passed ex parte against 
some only of several defendants, the effect of its being set aside on their application under 
section 108 of the Code of Civil Procedure, is that the whole decree made in the suit is set aside, 
notwithstanding that some of the defendants had entered appearance at the original hearing. 

This was the bearing of a rule granted to show cause why an order of the 
Munsif of Alipore setting aside a decree on the application of some only of the 
defendants against whom it had been made ex parte £«ic]. The facts of the case 
and the arguments, tor the pui'fxwes of this report, appear sufficiently from the 
judgments of the High Court. 

Dr. Ashutush Mookenee, in support ot the rule. 

No one appeared to show cause. 

The following judgments were delivered by the High Court (Maclean, 
C. J., and Banekjee, J.) :~ 

Maclean, C. J.--I am tor my own part not satistied that this case comes 
within section 6‘J2 of the Code of Civil Procedure : hut in the view 1 take of the 
construction of section 10H of that Code, to which I will advert in a moment, 
it becomes unnecessary for me to decide that question. The question we have 
to decide arises under these circumstances : A suit was brought against two sets 
of defendants upon a promissoiy note which had been made by two persons, 
one of whom died before the suit was brought. The suit was brought against 
the surviving maker of the note and the heirs of the other maker of the note who 
had, as l have said, died [136] in the meantime. Two of these heirs were 
purdanashm women, and it appears that the necessary summons was not 
served upon them, and that the decreo as against them was made ex parte in 
.these terms: “In the result a decreo for Ks. 468 be passed in plaintiff’s 
favour together with costs at ex parte scale. The liabilities of the defendants 
1 to 3 shall he to the extent of the property inherited by them from the deceased ’ 
debtor.” 

The two defendants against whom the decree had been made ex parte made-; 
an application under section 108 of the Code to have the decree set aside. 
The application was granted, and the deefee not only as against the applicants, 
but also as against the other defendants who had appeared and defended was set' 
aside. The question is whether it ought to have been set aside as against all 
the defendants, or only as against the applicants, the purdanashin women, 

* Civ il Rule No. 328 of 1837 made against the order passed by Babu Sasi Kumar Crhase, 
Munsif of Alipore, dated the I6tb of January 1897. 
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against whom admittedly the trial had proceeded ex -parte. Apparently the 
point was not mentioned to the Munsif; any way he has not referred to it. 

The question turns upon the true construction of section 108 of the Code, the 
language of which is, perhaps, not so clear upon the point as it might he. The 
first clause of the section somewhat favours the present applicant’s contention, 
but then the latter clause, after stating that the applicant must satisfy the Court 
that he was not properly served, goes on to say, “ the Court shall pass an order to 
set aside the decree ” ’ The language is imperative, “ shall set aside 

the decree.” Now what does “the decree” mean? It must, I think, mean 
the decree, the whole decree, made in the suit. It does not say part of the 
decree: it does not say that part of the decree which affects the interest of 
the applying defendant alone, -but it uses the words “the decree." Read 
according to their ordinary signification and natural meaning the words must 
mean, I think, that the Court shall set aside th e whole decree ; and that view is 
strengtUened, I consider, by the last words of the section, viz., “ and the 
Court shall appoint a day for proceeding with the suit." The suit would 
appear to mean the whole, suit, not merely the suit as against or so far as it 
affected the particular defendants making the appplication, but the whole suit.. 
There seems to me reason in this view of the section. II the original decree was 
allowed to staud as against the original [157] defendants who had appeared 
and defended the suit, and the suit were only allowed to proceed on the second 
hearing, if J may oall it so, as against the defendants against whom in the first 
instance the docree lutd been made ex parte, 1 can conceive cases in which 
complications and possibly injustice might result. And it may well he that 
the Legislature, seeing that difficulties might ensue from making in suits in 
which there were several defendants a decree against them piecemeal, may 
have deemed it better that the decree should not ho set aside partially, but 
that the whole decree should be set aside. And I may point out that the 
plaintiff can hardly be heard to complain, for when the suit came on for hearing 
he knew perfectly well that he was proceeding against some of the defendants 
ex parte, and that he was incurring the lisk—a fairly certain risk--of having 
his decree set aside, if lie knew, as he .must he taken to have known, that he 
was proceeding against certain of the defendants who had not been served. 
Nor can the defendants who appeared be beard to complain. They must have 
known that the other defendants were not in Court to defend, and a very little 
inquiry would probably have satisfied them that they had not been served. 
If then those defendants had pointed out to the Court that their co-defendants 
were not piesent, and that it was qustiouable whether they had been served 
with the requisite summons, and that they were purdanashm women, it is 
highly probable that the Court would have adjourned the case to give the 
other defendants an opportunity ol being present or at any rate of being duly 
served. If, then, the whole decree be set aside, I do not think that either 
the plaintiff or the other defendants have much real ground for complaint. 

Holding this view, on the best construction that 1 am able to place on 
the language of the section, 1 think that the Judge in the Court below arrived 
at a right conclusion, and that the rule must be discharged. 

Banerjee, J. —1 also am of opinion that this rule ought to be discharged. 
We are asked to reverse an order of the Court below made under section 108 
of the Code of Civil Procedure, setting aside an ex parte decree, so far as that 
order relates to the two defendauts who had entered appearance, and against 
whom it is contended the original decree was uot an ex parte decree. 

[188] Two questions arise for consideration : First, whether the applica¬ 
tion to this Court comes properly within section 622 of the Code of Civil 
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Procedure; and, secondly, whether the order made by the Court below is a 
right order or not. * 

If the contention of the learned Vakil for the petitioner, viz., that the older 
made by the Court below was wrong, were correct, I am inclined to think 
that the case would come under that clause of section 622 of the Code, which 
authorizes this Court to interfere in cases in which a Subordinate Court has 
exercised a jurisdiction not vested in it by law. For the contention raised on 
behalf of the petitioner is this, that the Court below, by section 108 of the Code, 
was authorized to set aside only that part of the decree which was passed 
ex parte ; atid if, in making tho order that it has made, it has set aside also that 
part of the decree that was not passed ex parte, [ think that the petitioner may 
contend that it has, in so doing, exercised a jurisdiction not vested in it by 
law. This view is in accordance with the decision of the Privy Council in 
the case of BnJ Mohun Thakur v. Hat Umanath Ghuudhry, (1892) I. L. R., 20 
Cal., 8 : L. B., 19 1. A., 154, and with the decision of this Court in Jogodanund 
Smgh v. Amrita Lai Sircar, (1895) I. L. fi., 22 Cal.. 767. 

But, then, is the decision of the Court heiow wrong, or was the Court 
below right in reversing the ent'ro decree as it has done, notwithstanding that 
some of tho defendants had entered appearance? Section 108 of the Code 
says : “In any case in which a decree is passed ex parte against a defendant, 
ho may apply to the Court by which the decree was made, for an order to set 
it aside, and if he satisfies the Court that the summons was not duly served,” 
as was tho case here, " the Court shall pass an order to set aside the decree 
upon such terms as to costs, payment into Court, or otherwise, as it thinks fit, 
and shall appoint a day for proceeding with the suit.” 

The section, therefore, evidently eonteinplatos the setting aside of the 
decree made in the suit, and it directs the Court to appoint a day for proceed¬ 
ing with the suit. 

It was argued that the decree in this ease should be treated as a [139] 
decree partly ee parte and partly not an er pm te decree, and that the section 
authorizes the Court to set it asido only s > far as it was an ex parte decree. 
The section, however, makes no such distinction, and as pointed out in the 
judgment of the learned Chief Justice, there may ho very good reason why 
the section did not make auy such distinction. It may often happen that 
the setting asido of the decree as regards some of tho defendants renders it 
necessary in the interests of justice that the whole decree should here-opened; 
and the present case is an instance in point. Here, of the two parties who 
entered appearance, one was one of the executants of the promissory note on 
which the suit is based, and tho other was one ol the three persons who are now 
sued as the legal representatives of another executant of the note, now deceas¬ 
ed; and if the decree were to stand as against the defendants who entered 
appearance, and he set aside only as regards the defendants who did not enter 
appearance, then, in the event of the suit being dismissed as against the latter, 
the result would bo obviously hard as against the defendant who is sued as one of 
the heirs of the deceased executant of the note and who had entered appearance 
at the original hearing. It is to avoid complications like this that the Legis¬ 
lature may have thought it fit to allow a decree made ex parte as againBt some 
of the defendants to be set aside in its entirety upon their application, if the 
requirements of section 108 of the Code are satisfied. 

Two cases were relied upon by the learned Vakil for the petitioners_ 

Doorga Pershaud Gho&e v. Greesh Ghunder Bose, (1864) 1 W. R., 222, and 
Brojo.wth Surmah v. Anund Moyee Debia Chowdhrain, (1867) 7 W. R., 237, 
as lending support bo his contention. They were oases under Act X of 1859^ 

* r . 

742 



tohurennissa BiBi Ac. [1897] l.L.R. 26 Cal. 160 

and section 58 of that Act, which corresponded to section 108 of the Code, 
contained this provision, that if the petitioner “ shall show good and sufficient 
cause for his previous non-appearance and shall satisfy the Collector that 
there has been a failure of justice, the Collector may, upon such terms and 
conditions as to costs or otherwise as he may think proper, revive the suit and 
alter or rescind the decree according to the justice of the case.” 

That, I think, was different from the provision in the law now [ 160 ] under 
consideration, which is imperative, and requires that the Court shall pass an 
order to set aside the decree upon such terms as to costs, etc., as it shall think 
fit, and shall appoint a day for proceeding with the suit, i, therefore, think 
that decisions under Act X of 1859 cannot be in point incases comiDg under 
section 108 of the Code, and the -view 1 take receives some support from the 
decision of this Court in the case of Dookhec Khan v. Rajessuree, Ranee, (1871) 
15 W. R,, 371, in which it was held that it was competent to the Judge of 
the Small Cause Court, on hearing the objections by one of the several defend¬ 
ants, to set aside the decree as to all, “ if justice seems to require it: as, for 
instance, if the objection is one which is common to the case of all." 

Cases may arise in which a decree, though nominally one, really consists 
of several decrees against different parties, the relief granted against each being 
separately specified. In such cases the contention urged by the petitioner’s 
Vakil may hold good. But here the decree is one and undivisable, and 1 think 
that, the Court below was right in sotting it aside in its entirety under 
section 108 of the Code, notwithstanding that some of the defendants had 
entered appearance at the original hearing. 

S. C. G. Rule discharged. 

NOTES. 

f LEGISLATION— 

In the C.P.C., l'.)08. O, 9, r. 18, the words 'an aqainnt him' were inserted alter the words_ 

‘ an order setting aside the decree’ and the proviso was added that ‘ where the decree is ol such 
a nature that it cannot be set aside as against, such defendant only it may be set aside ap 
against all or any of the other defendants also.’ 

This sets at rest the previous conflict of ease law ; see (1897) ‘25 Cal., 155 ; (1897) 25 Cal., 
175; (1899) 26 Cal., 324 ; (1900) 27 Cal., 810; (1900) 5C.W.N., 58; (1902) 24 All., 383 
(1905) 5 C.L.J., 202; (1907) 0 C.L.J., 22G; (1906)3 U.L.J., 160; (1899) 4 CAV.N.. 456 
(1903) 26 Mad., 604; (1893; 18 Bom., 142 ; (1908) 31 Mad., 454 ; (1911) 17 CAV.N., 133 
(1909) 10 I.O., 174 (Oudli).J 


748 



&SHAN OHTTHDBB “MITTBR t> 


\ l.&uft. 2$ Oft). *94 

t 

[ SB Cal. 160 ] 

77ie 28th June, 1897 
PRESLN L 

Sir Francis William Macllan Knii.hi Chili- Jistick, ani> 

Mr Ilsiici Ban* r Jir 

Cshin Cbundei Miltei Chau mm ol tho Hoo„lil> ami 
Ohinsut ill MumeipahU JXhndmt 

KlSU'y 

Bmku Boh in Pil PU Mitt 


Ttenqal Municipal lit (uinqal It/ IU >f I^i4) suit n ‘<>4 Prop t turn earned 
by lestminq a p nil >>/ of an < Id build n / it luck li is In vi pulltd doun u ith 
Ihp oh/ it f its b iitq nbuilt ’ Iianni/ of Ik ids iihi h may haw 

bun so aided a pi mi M h / hs Manaqnnent lmendmenl 
let Zs6<? (-'?<< J f Int i 1(14) action 7) 

[161] Sict on 201 t the 1 ugu Mum ipil Vet (Hiugil Ait III if 1 V S4) dies not apph 
(> ih ci f i pt j tU ii t lining put f i build g win h i m< i l> in substitution for -in 
old building wih li bis t\st d iq nth inu it b fnt (hi lit n which tin Distru t 
MuuicipiJ Iinpr \ m lit Vet 19( t i th Disti t I w is V t ISt s 1 tho H ngtl Munmpil 
\it, 1S76 is th < tsc in ii h tiol ttfn t in th MunicipilitN 

Ths wcids which mu hiu b m «i tt 1 r pli 1 in «*rti n 201 uvin eiitted or 
pluid for tho first tun 

This appeil nose oui ol s suit brought l>v tlio plnntilt lot a dcolnation that the 
ordn i issod h\ tho Mumtipil ComtniSsiontis ol floo„hl\ dnecting the plain 
titt to pulldown i veiindih which pioiertcd o\u i public rj id, w is vltia 
oih s, illegal md with nit jutisdn tion 1 lit die*, i l m ot the plaintitf w is that 
the veiandah in question existed fi im time nmntmniiil tint he pulled down 
thf tti uidih in Choitu 129SB S (A pul IS92) md it the pi ice of the old beams 
ou which the vfiind ill stud ho ifhxod tlnet hi ickets foi leronstiucfcmg the 
veiiuHh upon them t i it the new vei mdib w is to he ot thi same dimension 
as the old one th d i uotioe to lemovo the brackets h ivin*, been soned upon 
him, he moved me Chunnin etthe M mic pilifcv who duected an mvesti 
gation th it notw lthstandmg tin lep )i t of the investigation being in his favoui, 
the Municipal Oommissioneis it iiuctmg pissed i i evolution ordeung the 
brackets to he lemond th it thereupon he amoved tho hi-ickets pioteating 
against the oidn if thoCunmissioneis md nencc thi bint w is instituted b\ him 

The defouee (inter aha) w is th it tl e pi untitt had no cause ot action , that 
under the piovixions of the Bengal Munteipil \ct the suit was not maintain¬ 
able in the Civil Coutt that the projection was to be legaldt d as a new one, and 
it was pulled down about ten veais ago md is the plaintiff proceeded to erect 
the new one without the permission ot the M imnpal Commissioneisthov were 
legally cotnjietont to older its removal 

The Man«uf tound all the tacts in fuoui of tho plimtiff and decreed the 
suit On appeal to the Suboidinate ludge he continued the decision of the 
fai*st Cornt, but as to costs the decree wis modihed Fiom this decision the 
defendant appcilod to the High Couit 

* Aupc a] from Vppcllatc Decree No 1797 of 1895 eg oust the decree of Babu Beni 
Mddli it Witter Subordinate Judgf of Hoogblv ditod the 5th of Vugust 1895, modifying the 
deere* if Baku Klutra Mohan Mitter, Munsif of Hooghlj d ited the 30th of Apnl 3994 
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[ietj Bfckl Dai Mohm Dm And Baba Lot Bekary Mttier for the Appellant 

Dr. Bash Behary Ghose and Babu Shib {hosanna Bhnttaehariee for the 
Respondent 

The following judgments were delivered bv the High Court (Macle\N, 
C J, and BaNKRJEE, J) — 

Maclean, C.J —On the 17th Decerobei 3892, the Vice Chairman of the 
Hooghly <md Chmwnah Mumcipility wiote and sent to the pluntifl m this 
suit the follow mg notice - 

1 SIR,—By v resolution of the Commissi am is it i gimril mu ting held c n th» ‘Hh 
Septembei list jour pi<*>u to illow th< sajah to be mult w *s distil nved 1 Ihu f >m loquesl 
that you will be good mough to u.m v< the non brilit p it up iru ist voui h >u i within 
eight date fiom the d itt ofircupt fthu 1 lui ith uus nuts in stips should l< tikuifoi 
thor remoN il 

I undei st md and i hive specially isked the question tli it no ofhi 1 notice 
was sent by the defend nits to the plaintitl 

The lii at question which we hive to dec ule is uhttlui liayim, ie„ud to tho 
terms of section 204 of Bengil Act 111 of l w St, the Munic ipihtv weic justified 
under the cucumstmets of this cast in giving i notice which idmitkdly the 
above document puipoitcd t> lie, undei tint section Hie Munuipihty idmit 
that they considnod tlu\ wtu entitled t > ut md tint throughout the v hut 
puipoitcd t» ict undei the stitukny powcis usted m them undo* tint 
section I tniv si\ botoio l lefu totlic section tint I Invt tnlcil unedgme 
doubt whethci the pltinkff has not been piemifun in bi n.,m„ this bint 
inasmuch as beyond sending the ibovc notice the Vumupility li ivc done noth 
lug When he institutel the suit lie had buffeted no duuu,c li lie hid good 
leaflon to hclievo tlmt if ho did not lemovefche In icaets the Mumcipility would 
do si, his piopei couisc tony mind would luve hcc u to h no comt to tho Couit 
anl asked feu m injunction to lesti un thtm tiorn sc k ting upon the giound 
that then tlnoatencd ictioi w is ulti / ims In such a suit tht question of 
ulti a vice’s could hue hum kcultd ft the pi nntitf s view wcie conect, the 
seivice ol the mtm was t non outturn fuhtun md he iniglir hne put 
it behind the flic Inisinuch liowe'ii is in both tin [ 163 ] lowti Couits the 
Municipality have allowed 'lie question t> be fought out upon its meiits, and 
both paities desire to have the decision of this Coiut upon the point of liw 
involved, by putting, pcilnps, i somewhat him il constluctmn upon section 42 
of the Specific Relief \ct I think tbit is the pnties desiie it the ciso ou^ht 
now to be decided upon its meiits and that exception ought not now to be 
taken as to whether oi n it the plaint iI! w i fc pioiintuio in bunging this suit 
oi as to its foim 

Now section 204 so til as it is mitenal foi tho puipo'-es ol out decision 
provides as follows The Corn mission* is un\ give notice in wilting to the 
ownei or occupioi of any house lequn mg him to lomove oi altei in\ piojection, 
encroachment oi obsliuction ejected oi pliced a^unst oi in fiont of such 
boase which mav have been bo eicctcd oi placed after the d ite on which the 
District Municipal Tmpi ivement Act, 1864 oi the District Towns Act, 1868, 
oi the Bengal Mumcipil 4ot 1876 i 1 * the case may be took effect in the 
Municipality 

The contention of the plaintiff is, that if the piojoction be only caused by 
restoring a poition of an old building, which lias been pulled down with the 
object of its being rebuilt, section 204 does not apply, and that section 204 only 
applies to oases of a new election causing a new projection and not to the case 
nf a oroiection which ismeiely a substitution for a piojection previously existing 

• 
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Nbvr the findings of fact m the Court below, so far as they are material 
for the present purpose, are these The Subordinate Judge, as fcotheseeona 
point, which was whothei the projection which the defendant oidered to be 
removed was a new one 01 is to be regaided as such, says this 1 am of 
opinion that the pi until! has pioved by his own deposition, as well as by 
the evidence of most of his witnesses that the old \eiandah of the plaintiff’s 
house existed toi a ponod of more than thnty yens, and it was pulled down 
about two years ago in older to lebuild it m its foimei position on non 
biackets and that the iron bi ickets weie lfhxed in the same month Again, 
ho says m anotliei pait of Ins jud b nient I am of opinion that the plaintiff 
has pioved that the old md new ptojtciions tespeotnch who [ 16 t] exactly 
of the samo dimensions ind that the old sti/a/i w is li feet and 0 inchts in 
length and 3 feet 6 ini his m bieidth md a_,un he imcls is a fact It has 
been aheidy shown tint it has been pio\id In the evidence of the witnesses 
of both sides that the pioiection in question existed since 1 ng hefoie any 
Municipal Vet c une into opeianon in this own ind it has been pioved by 
the endenco ol the pi u»t fl s witnesses that the old sajih was palled down 
about two hui igo and th at the non In i K ts wue athxid wiihin one month 
fiom the tmii tht old suj >h w is pulled d > \ n foi the paipose of lcbuilding it 
m its foi mei i Osil ion bo tin pioji cti< n w as not a ni w one 

Upon tliost, findings of f itt we s tun ( hoie on second appeal must take it 
that the bt ickeos which the Municipilit\ clutnel t» hive ipm ned weie placed 
foi tho pmpisi of supposing i »tv leiiniih in s ibstilution foi the old 
veiaudah which hid hoi in exists icu ou h b hie nn Mumcipil Vet came 
into op i ition ifkctiug this distint i nd that it w is inten led to he of tho 
same di nensiois is the old vei m 1 ih 


T1 e point tliet which wi haveto leak is whethoi section 204 applies 
onh to the c ase of a pujeotm wmHi i~, c lUsol bv a building which is uew 

that is ciectel dUi th pissm b of the Vets lohued to in the section oi 

whelhei it applies 1 1 the c ase ol a prop eti an foi ming put of a building which 
is meie'v in substituLirn fu in old building whicl hul existed ui on the same 
site befoie the pis->in oi tho Vets monii nc 1 in 1 he section In m\ opinion 
it would be too nanow constluohon c f the 4 clnn to hold th it it applied to 
the case of a new builling oiectel m substitution foi in old building which 
was in existenci I cfoie the d ite cf tho 4cts mentioned in the section If, in 
point of fict the no \ piojoctum is as in tins case i tit of a now building 
elected m the p ice of m oil bull h» 0 which idmittedly w is m existence bofoie 
the date of the Vets me n*ioncd m the section, and mcicly in substitution foi 
that old building i da >1 think that tho < iso comes within section 204 of tho 

4ct I think t woids which may bavo been so elected or pi iced must 

mean elected or pitted foi the first time 

This view I consulei, teceives suppoit from the piovision mide [188] m 
section S3 of tho sune Vet winch pLoudes foi compensation being made in 
the case of a piojection oideied to he pulled down bv the Municipality in 
those case® wheit the projection existed hefoie the coming into oper ition of the 
Mumcip il Acts lofeiitd to m that section Though 1 tin not piono in constru 
mg Vote of the Indian Legislatuie to refer to ascs decided in the Com ts of 
England upon the construction of certain English Acts of Parliament, 1 feel 
that tl e view I entc itam upon this case receives suppoit, so fai is the pnnciple 
is concerned, from tho case of Lord Auckland \ Westminster Local Boatd of 
II or/s |<1H72) LB '< Ch App 597], which, as I undoratmd that decision, 
m eitoc t dec ided th it the p iwei s confei 1 ed by the 71th section of the Metropolis 
Management Amendment Vet which, in principle, is more or less w.1»p to the 
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sections X have referred to of Bengal Act III of 1884, did not apply to the 
case of a new building whioh was merely a substitution for an old building, 
which had previously existed upon the same site. The authority of that case 
is not, in my judgment, impaired by the more recent case of the London County 
Council v. Piyot [L. B., (1896) 1 Q. 13. D. 330) The two casos are quite 
reconcilable. 

Upon these grounds 1 think that the judgment of the Court helow was 
right. There is something in that judgment about “ a piescujjtivo light ” I 
sav nothing about that I do not at piesent apprecuto its healing upon the 
question we have to decide. The appeal tails and must be dismissed with 
costs, but I think the decieo—the piociso foun ol winch has not been given to 
us, ought to be contined to a duel nation that the Muiucijulity aie noli utibled 
under section 204 of the Act to lequue the plaintitt to pulL down the hiackets 
in question, and that the pluntilf is entitled to io-eiLct the sime I under¬ 
stand the jilaiutifl’s claim loi damage-, ha*- been ibindentU 

Banerjee, J. I am of the same opinion The question i used heloLe 
us is, wlietliei the oiddi ptxsolhv (he Mumcpil Comniis-iioneis upon the 
plamtili to pull down a leiandih winch piopctcd o\ei i jiubhc load was 
illegal and ultia urns 

[ 166 ] The facts found aio shoitlv, these —tint the veiandah in question 
had been inexistence fo upwiul, of Units %■ us, Mi it it w is pulled down In 
the jilamtitt toi the pui p >so ol building i new \«*i 1 i 1 » h m n-> j>1 ic» mil lhab 
the veiandah inti nded to lie lohuib w is eviclh ol the same dimensions a - the 
old veiandah Aud it w n admitted in the eontse ol the ai^ument that the 
Commissioni is in issuing notice on tho pi until! lnd pi nine ded undei sootion 
20tofBengil \< t II Tot 1^81 Tint being so, (1 e question i educes itself to tins, 
nameU whether the piojection in question was one Hi d w is etemd m jd iced 
in fiont of tho plaint)tt , house aft -u the dates meutiomd in section 201 by leason 
ol such piojeciion being line ertetum ol in old pi o|oi Hon on the site of the old 
jnojeotion Thoic is no dispute ill it the old \eiand ih n 1 1 boon in existence 
fioin hefoie those dites lint tho e mtentmi on helnlt of the appellmt has 
been th it, as tho old \ot md ill h id been t ik >u down mil i m w one was going 
to ho elected in its pi ice if'ei the Hengil Munnipil \ct bad tome into opeia 
tion, the ca-iO must ho hold to c >me within the seipe ol seition 201 

l do not think tint this contention i a mhui 1 Though, litoi il!v sjie ikmg, 
the now projection was put up altei tho dites m ntionol m section 201, leading 
section 20i with sections 206 and 233 of tho \rt I tlunk Mi it blie law makes 
a cleai distinction between a new piojection oi a piojodion put up foi the 
hrst time sftei the dates mentioned in section 204, and i mojection which had 
been in existence tiom beioie, and which w i-. hung u constiucted 

In the case of old existing projections, the liw in sections 206 and 233 
makes pionsion toi tho aw aid of compensation, wheiois m tho e iso of pi ejec¬ 
tions put up aftei the dates mentioned in section 204, no such juovision is 
made, and the intention ot the Legislatuie wins, fiom a omijjanson of the 
three sections to which 1 have ju»t t atoned, to bo t > Knit tho powi i conferred 
upon the Municipal Commissioueis undoi section 201 to ca-.es wiioie piojee- 
tions aie put up for the hist tune 

In making tins ohseivation I must guaid agunst its benig sujiposed that 
a piojection erected on the site of an old one should [ 167 ] alw i\s he tieitod 
as a continuation of it, notwithstanding that the mlei\ al that min h ive elapsed 
between the removal ot tho old stuicture an 1 the oieet'un of the now one was 
long enough to raise a proaumjjtion that the old stiucture had boon intended 
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to be finally removed, and any intention to rebuild had been abandoned com¬ 
pletely at the time 

But it is unnecobsaiy to say moio upon this point, because no question as 
to the abandonment of an intention to lebuild could arise in the present ease, 
it haiing been found bv the Couit below tl at the new stiuoture was put up 
shoitlj after the old one bad been taken down tor the purpose of being lebuilt 
The view I tako leceues some buppoit fiom the ease of Lotd Auckland v 
Wi'itinniitu Local Bond of Woiks K1H72) L R 7 Ch Ipp , 597] 

S C G Appeal dismissed 


NOTES 

[S , iKr U8 IS) 21 B n 218 ] 


[25 Cal lb7] 

l In -Uud fill If l S <t, 

Pill SI NJ 

Slh 1 HIM IS \\ 11 J JAM MULIW kMt.Ht UiU I JOsIICl , KN1> 

Mlt JlSlK 13 K\l HI LI 


NtiHu ( i iiid t i I’ il ( how dlu \ ind uutlici Plunlifls 

2 / / S// \ 

H kjcndi i IjiI Oobw uni D tend tut 

Lnnitati i hl{\ l 1 1 l$t7) 'uludun 11 iili '/ 1 >1 Liu loachmint by 
a Impawn 1 iu mul i iitoi lUius p ssmt n Puuhasu at iab of 

taluk foi an ais J i nt 

ldui « pus ssiiu is m incuinbruiii within the meitmig 1 nM 1 J21T hi ludull II if 
the Limititirn Kit (\\ f 1877) 

f til hnu a l\.lnn\ t jlh.it i iflii) Inliyt b J) \ (1S>1) 11(> Umuhh ( aundu Ooopto 
\ Ra/Annin Jtoy ushs) 10 V\ R 1) Aha nit Mini Ijih \ Bi/iy C hitul Mahatab Bahadui 
(1892) I I R mil 787 A wiki hlnn\ Lu\i Aalh l> is (ISJj) I L fl 22 Cal 244 
icfi rud tc 

Vu iuoti npuieiiM* <>1 iputni I ilu in its ntiiitj ,,ets thi talut free of all lucum 
1 iincc th» rifoii in t ml 1 mugnt b\ the mciicu puithisn u ri >vei pouse biou of land 

4 Kppitl from Original Deem No 1S9 of ISO > i&unsf the deeino of Bibu Snroda 
Pi h id ( h itteijeo Subordin it< Judgi of /illi Nuddn dited thi 25th of j ebruarj 1895 

T[Art 121 — 

1 rime fiom which period begins 
I to run 


Desuiptiou of suit 


Period of 
limit iti m 


lo itoid mtumbi tucei ot under Twelu \i trs I When the sale become*, final and 
U mires m in entire < *• ate sold for conclusive 3 

irrtars ot Covirnment -cvouue or m 
a patni tatnq or rtl i saletbl* tenure 
sold foi arrears ot rent 
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situated within the taluk against a trespasser who [188J illegcd to ha\o held the deputed 
land adveiseh, the period of limitation would begin to 1 uu from the daw. win n the salt, 
becomes final and conclusive 

THE facts of the case and the arguments, loi tho puiposes ot this lepoit 
appear sufficient^ fiom the ludgments of tho High Couit 

£abu itreenath Da s, I)i Rash lit ham (/hash md Bahu S noth l losounu 
Roy foi the Appellants 

Sn Guffth Evans, Bibu LalMohuu Das ami Iitbu hislnn Lai Lrtsuami 
foi the Respondents 

The following judgments woo dehvcied h\ tlu High Comt M v< LI AN 
C J , aDd UAELltJi 1,7) 

Banepjee, J —Thi» was a suit to ieeo\ei possession togethoi with mesne 
yiohfcs of a tiact of alluvial lind which i* alie n cl to lino ic finned on tho 
original bite oi the plaintiffs putm taluk Tuiuf Saloon a i tuluJ wlmh the 
plamtitls haio puich isc d it ooitun silcs some ol winch weic held undei 
Regulation Vltf ot 1919 and some in execution ot deciees ici mens of icut 
The defendant raised the plei >1 limit it >n m! v in )iis otln i obicetions not 
necosbaiv to be noticed m dctul tc» the put poses ot this apj t il 

The plaintitfs sought to gel ovoi the ploi ot 1 nut itiou in t\\ > w i\s fast 
hi fallowing that as meti >n puich iscis ol tho putm ulul oi i illioi taluks at 
sales m satisfaction ot me ns ot lent tlcv \\t ic c mule <1 t > icckon tunc firm 
the dates of tho auction silts which wcic ill witl in twe )\c veils Icfoic tho 
date of tho mstituti m of the suit mtl till/ bv sh wing tint ll e disputed 
land hoc line ht foi cultiv ition within l \il\t \i us hefon the institution of this 

SUlt 

The C ouit below li is lu Id th it tin ptuntilt u< not entitle! to icckoti 
limitation fiom the dale < f the n euction purchase It t he cause they wtie 
not puich isot s it the p ttni tc macs lue ot ill lricuinl i in eswi 1 m tl c me ming 
either ol Rt„ul itu n \ 111 c t 1S19 oi itlicngil Vet \ 11J ol 1H< ( ) md sc caul y 
becuuse even il tho\ wn tnlitlcd to clnm tlu t osiiion csf luetion puichiseis 
of the putm t tluks Jicc fiui i ill l u mil i ii cc s within tic meaning et those 
enactments then n,nt is such auction puuhistis 1 a l beenne e\tin„uishe.d 
b> leason ol theaiian 0 [169] mtnt tb it tbc\ entiled into with 11 i /eimndais 
undei the tin at nomas iilecl in tins e ist which hid tho i licet ot dealing new 
putm tenuies in their faitui It his fuithci liel! Ill if the jlamtitts tailed to 
show that the disj ulef liucl lice 11 e fit foi c liti\ it on within twehc \e us 
befoto tho suit 4nd iccouhi-,1\ wPhmt t ong into the questional titlo 
the Court below hi-, disunssc l tho suit as hiuoil h\ limit ition 

4gaim>t that decision ot the lowei Coiit the two pluntiffb ]ietciied this 
appeal 4t the In iiin„ it was inti n ated to the ( ouit th it ouo of tho two 
plaintiffs, Bipio ])is Pil Chow dim lied set t It cl the case between himself and 
the defendant, and tint the ipjcil so fai as lie was coin unto she uld be 
dismissed but without costs tho dticnelunt (itsicndent not picssin„ foi his 

CObtH 

The appeil, theiotme piotecds at the instance ot one of the two plaintiffs 
onl>, via, Nuflor Chare la Pal Cluwdlm and it has been ccntended on 
hib behalf that the Couit below was wiotg in holding tint the pluntiff is 
not entitled to claim the benefit of the liw lelatmg to an auction purchaser 
of a putm taluk foi aneais of lent undei aiticle i21 of the secend schedule of 
the Limitation Act and to leckcn limitation from the date ot the auction Bale, 
the seveial putm taluks puichased by the plaintiffs being distinct taluks though 
they lelate to undivided shares in one tmuf , and the thatu amahs ltfeired to 
by the Comt below not having the effect attributed to them 
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On the othei hand, it has been contended by the learned Counsel for the 
leapdndents, m the first place, that it is difficult to say th it an enoioaolnnent 
by a biespassoi is an incumbrance within aiticlo 121 of the second schedule of 
the Limitation Act, aud that, m the second place oxen if an enoioachmont by 
a tiespassoi can bo tieited as an uicumbi ince the plaintiffs weio not auction 
puichasois of a pulm taluk within the morning of the ai tide past loteaed to, as 
sevoial ol the siles at which the plnntitts mule then put chase weie not of any 
of the putm nuhah in then ontuety as ongmilh uoitod but of portions only 
of those putni s And it v\as fuithoi contended that the ikiais had leallv the 
elleci winch has been ittiched to them I y the Couit tielow 

[170] licioio dealing with the qiestionol limit il ion it becomes neces 
saiv theiefoie, t j (oiibidoi how the flets stmd Jiout Si„ooni w is lot out 
in putm undei hip different ongigomcnts cub ulitn„to i ditioient share, 
mcl tneie ult w is tbit fcheio wm the following hu putm s cioitod One }y 
Nocooi Mini Dchi e >npu‘-in h one thud of flu /(mind in h second bv Buna 
Sundan I)ehi compiisin n i one sixth i thud by Inn > \ i toinpuaing one 
twelfth i fouitli by \nnodi l J ios 1 1 Huicrju oonpusm-, i ono touifch and 
the fifth uid list by kib Bis Bmiiju comp i in tin mnumn„ ouo sixth 

Of thest tno putm* the tinea bint ippeituned to the shues ol JBann 
Sundan Tim nui ind \mudi md coined i nioieti ot the entue estate, 
wnc idmiUtdly soil in then ontu ts In it ud to tin lcmmung moieti 
oelon h m tt to \ i oi Mom md bill Bis the silt it which the plaintiffs, 
ot iithn then pudteossjis puichistd wm in'- in i sued of the entue 
shuts ot ono tlmd itid ono si th Pin / dm if tin ono thud shaio of 
Nocoor Mom hid sob iquenth hoi n sub u\> ltd int » two equal pails of 
o ic sixth t uli one ol whdi w is u iuiu 1 b\ the plnntitts it a sale undei 
the puhn Ro u it ion \ 11T ol IS1 ( ) md thr othei it i silo in i xooution of a 
deuee toi mens ot lout un In b<u„il \ct VIII >1 1 S(>y Vml the putm ot 
the ono sivh sh m olKiliDiswi sdd it 11 ict s ih s un loi Ro h uI ition VIII 
ot IS] 9 uul pm oh is< i oi u I'xh 1>\ tin | u. I (aw ts of tin plnntitts 

t shoult ili h 10 tli it mu-,u l tithe putn ot Pincowno s one twollth 
sliai i quest i n w is n et is to wUlliti tin [ii ttlls Ind icqumd any 
n-,ht to the sun In tin h ihnint ol the s i mltui ol R an Lux Chttl ingi, 
the auotion puithwr il e distlanioi bun., il \ d iti mbs quont to the dite 
ot the institution ot th suit \ the question t ustd i ono th it id ites to the 
title of tin plnntitts it shout I ho lott to the (. omt hoi iw to loliiiuine it aftei 
the letnand who h we pn posi 1 > huot in this eme 

This hem r tlie sU»e of the liets lot us now see how the liw is applicable 
to the case is it t md If flu plnntitts cm m iko out then po-ihoti as 
auction puuhaseisof i putm t il u it i [171] toi uions of lent, with a 
light to avoid moim inns it must l thu k upm the mthotities, lie held 
that they ire o itithd to leckon lmutiti n fiom tlx d ite ot then auction 
purchase eithei unclti amole 121 >1 tlo sot ond schedule ot the Limitation Act, 
adveise possession against the ddault ng putmdat being ie h ndod is an meum- 
biance, oi under aiticle 144 the possession ot the defendant being legaided as 
becoming idvtise to the plnntitts only fiom the lito ot the uictioi -puichase 

\itide 121 of the second schedule ot the Limitation \tt n > doubt speaks 
of suits to avoid mcumbiaucob oi under tonuu b in an entue estate sold foi 
Cioveimnent levenue, oi in i putm tiluk o, diet saleable tenuie sold foi 
moans of lent, but it has been uniformly held in a senes of cases m this 
Coiut that an incroachinont by a tiespas^ei comes within the meaning of an 
mcumhiauco and that the cause of action foi a suit by an auction-puichasei 
at k sale foi ureais ot Government levenue oi foi an eats ot tent, dates from 




That was, it 18 true, ft ca<« 
{or arieais of Government 
ease applies equallj to this 


The next ease, and the most important one upon the present question, 
is th iL ot Wovush Lhitndn Gnopto \ lii/inOiWl Fiotp[(l%$) 10 IT R, 15J 
That case w is decided m lshs md w is tliociso o 1 in imf/on puicbtset of an 
undei ten me suing to lecovei possession ol 1 md < l umt d to be p o t of t be undei 
tenme which h id been tnciouhcd nj on b\ i tiopissu in 1 it w is held by a 
Benchofthue Tud 0 tsof this ( oml tint limit ition l m fiomth d it of t he mciion 
purchise Ihc it isons foi thodocisi n no fulli sot ft it li in tit ludgmcnt tt 
Su BAKNLS Pi ACOCK Ibis c ist w ts f II twed in hit nit Mem I) t\t \ Lijui 
Phind Mohatub Balia loot [(lb92j l L R IOC il 7S7 in which a puichisci 
at i silo und l -Refill itjpn \ 111 of IS 10 w is held to lit mullet fed hy my 
advusc possession ollind [172] ipp it umn,, to the \uli null 1 which had 
been cneir iclicd upon \i d tl ( sunc view w is tikcn in the c isc of Kami 
Khanv Uioio Ntth Das [(L^9>) I I It, lit il it 4| 

Htsunnec ssii\ loi us 1 1 si ite it length tic ic is ms hi holding tli it the 
caseshould begoitmnl h\ o tit Ic L2I oimothoi woiK tli it in muon hment 
by a tiespissci should be it tided is m i lcuinbi met indtlnt even it uticle 
121 did not i] ply md tin cist cum urdn nt d 14J the | >ssc si ti c! the 
defendmt bec unc idytist to tin pi mt lls <ih fioin tin dit cf the uution 
sale of the putm Jut it tsons in supjoif cl tins \u v is] hive ihtauv 
obseiycd no fully set outm Sn 1 »yrms Pi \u>e k s ] idgmu t in Ucwes/i 
Ckundei (mpto \ It tin a it t L i f IS(>S) 10 W K lj mil wo 1 not think 
that the m oundsui ed In tin U lined Counsel loi tl e icspond< nt nt sufl'cicnt 
to justify oui dfilnim„t >f illoy tl t dc isi ms t it 1 ib u. wluehhiv umfeimly 
held t nt limit ition in such e l es should hcnclcmd fit in tin elite ef the 
auction pui oh ise 

flntbcnif, sc th nt t jucstio i is win hei the \ 1 untilts no iu< turn 
puich nets cf i/ it n tilt w lit. i Ji to i\ ji l ini unihi met s So f u is 
the %utm iulul v whuli weu tu m illy tit \ttd I \ Bunn Sundui Lincowiu and 
4nnod i aie concum 1 time t m Inin <pu st on tint the ) 1 m tilts iu motion 
puichisc»is with the njit to iv >t 1 liitmnhiinco I tie only question is wintliu 
they c in he i >,ud 1 is x ^ ip\m«, tin sump siiionwitlii „ id to tin putm 
taluk s tint wue n illy netted hv \ ie nn M mi md Kill Di 

Now in ie b ud to the p Mm t iluk th it w is on mills ueited by N tool 
Mom the plaintiff e innet cl uni the hem (it < l utielo 121 nci e m they tieat 
the possession of the defendant is hiyin rt h c mt uhcist to tl tin < nly horn 
thoduteof the motion ptticliisi bee msn whit wis puich wd it tin twosilis 
relating to th it piiim w is in noithoi e ise ui tntirt putn iulul the silt mcach 
case being that of i si ue in tin pntm tilitk 

4siogaidsthe putm tint w ts on^millv cieited h\ KahPis Ulhoughtbc 
sales at which the plaintiffs oi then ptcdcctssois [173] j urclused wcie tluee 
different aalts it which Kill Piss shaie ot one sixth was so’d in tlnee 
diSeienf shaies, the le u ned \ akil fox the ipi ell mt contended th it the plaintiffs 
should be held to be puich iseis of in entu a putm taluk ftce of all meum 
brances, because tholhieo shues wuc ill sdd on one and thosune day and 
weie purchased by one and the same peisou Wo do not think that the fact 
of the sale having been held cn one and the same da\ and the puiehisoi having 
been one and the same person makes any diheience 
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The sales were sales of the original putni in different shares and not in its 
entirety. The purohaser at none of these three sales can therefore be consider¬ 
ed^ o have purchased a putni taluk free of all incumbrances. That being so 
in our opinion the benefit of article 121, or the right to disregard adverse 
possession against the defaulting putnidar , can be claimed only so far as the 
eight annas share, made up of the shares of B&ma Sundari, Tincowrie and 
Annoda, is concerned. But as regards the remaining 8 annas, the suit must 
be held to he barred, unless tho second ground is made out, via., that the land 
becamo fit for cultivation within twelve years of suit. 


It remains now bo consider the effect of the ikrarnamas referred to in the 
judgment of the Court below. Though in certain respects the terms on which 
the putnis had been originally created were altered by those documents, we 4o 
not think that had the effect of extinguishing the right of the plaintiffs as 
auction-purchasers of the putni mchah to avoid incumbrances or to recover 
possession of lands belonging to tho putnia which had been encroached upon. 

The terms of the ikrarnamas which were most strongly relied upon by the 
learned Counsel for the respondents as having tho effect of extinguishing the 
rights under the original putni, are those relating to the abatement of rent, and 
to the condition that the lands reformed on the original site of the old putni, 
upon being recovered, should have a new rent assessed upon them ; bub although 
that is so, the ikrarnamas contain a further condition that the auction-purcha¬ 
sers should institute [174] suits to recover possession of these lands which 
had been encroached upon, and’that if they neglected to institute such suits, 
the condition relating to the abatement of rent should be cancelled. The terms 
of the ikrar, considered as a whole, do not, therefore, in our opinion, affect the 
right of the auction-purchasers to avoid incumbrances or recover possession of 
lands reformed on the original site. 


As to the second ground upon which the plaintiffs in the Court below 
sought to get over the plea of limitation, viz., that the lands reformed or became 
culturable within twelve years of suit, the learned Vakil for the appellants has 
very properly exercised his discretion in not going into the evidence in detail, 
as lie thought he was not likely to ho able to induce us to arrive at a conclu-. 
sion different from that come to by the Court below. 


The result then is, that as regards an eight-anna share of the entire mehal , 
Turuf Sagoona, tho suit must he held not to bo barred by limitation. But, 

, then a new issue arises for determination by reason of the withdrawal of one 
of the plaintiffs from the suit, the share of that plaintiff nob being admitted. 
The Court below must therefore determine what the share of Nuffcr Chandra 
Pal Chowdhry is in putni mehal Turuf Sagoona; and then, if he succeeds in 
establishing his title to the lands in dispute, he will be entitled to recover 
possession to the extent of one-half of the share which he has in the putni 
mehal, his claim in respect of the other half being barred by limitation. The ; 
case, will, therefore, go back to the Court below for the determination of the 
other issues raised in it, together with the additional issues indicated above,)as. 
to the extent of the share of Nuffer Chandra Pal Chowdhry, and also a* fed*: 
whether theplftintiff has acquired the interest of Rambux Cheblangi. ‘J- 

Madpftli, C.J. —I agree with the view expressed by Mr. Justice BANRIWElii* 
and I have but little to add. - A-; 

Practically the only question we are asked to decide is, whether fehteC|’ 
suit is barred by the Statute of Limitations. We must take it iri the 
of the decision in the case of Wontesh Chunder Goopto v. Jtajnarain 
1(1868) 10 W. B. r 15’J which is now nearly thirty [175] 

* ' ' 7 ; 
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which haa been since followed by other decisions of this Court, that the period 
of limitation in a case such as the present only begins to run from the date of 
the sale becoming final and conclusive. That being so, the plaintiff’s suit is 
not barred by the Statute. This view, however, only applies to the .auction- 
purchases by the plaintiff or his predecessors in title of the putni tenures, 
which were sold in their entireties. 

It will have to be ascertained what the interest of the now sole appealing 
plaintiff really is. 

With reference to the tkrnrnamas, I cannot regard the effect of those 
documents as putting an end to the putni tenures. They modify some of ite 
provisions, but proceed upon the footing of its continuance. This seems tome 
pretty plain when one reads .the documents. If so, the plaintiffs, as the 
auction-purchasers of the putni tenures, are still entitled to avoid the incum¬ 
brance on the tenure. 

With this intimation of our opinion upon the point of the Statute of 
Limitations, the case must go back to the Court below to ascertain what the 
precise interest of the present appellant now is, and to try out any other issues 
of fact which have to be tried. 

S. C. G. Appeal allowed. Case remanded. 

N0TE8. 

•• £See also (1899) 26 Cal., 4G0 ; (1905) 9 C. W.N., 795 : 2 C.L.J., 87 ; (1910) 14 C.W.N., 
487 ; (1912) 16 C.W.N., 831 ; (1912) 17 C.W.N., 340.] 

£29 Cal. 175] 

The 1st June, 181)7. 

Present: 

Sir Francis William Maclean, Kt., Chief Justice, and 
M It. ,1 u stick Banehjkk. 

Doyamoyi Dasi..Judgment-debtor No. 5 

versus 

Sarat Chunder Mojumdar and others.Decree-holders.* 

Second appeal—Order refusing to confirm a sale —Subsisting decree- - Code, of 
Civil Procedure {Act. XIV of 18*2), sections Si*, 3t(>, 341. 

A second appeal lies to the High Court against an order passed by a Judge refusing to 
oonftrni asalo, on the ground that there was no subsisting deem- at. the date when the confirm¬ 
ation of the sale was applied for, the order being not one provided for by si-oiion 588 of 
the Code of Civil Procedure, £176] and the question raised in the e.is: being a question 
relating to the execution nr satisfaction of the decree within the meaning of section 244 of 
the Code. 

Promnna Kumar S any at v. Kalidas Sanyal [(1892) T. L. B-, 19 Cal., 083 ; L. R., 191. A., 
166] referred to. 

The facts of the case are shortly these : One Koilash Chunder Bose obtained 1 
an ex parte decree against one Doyamoyi Dasi and others on the 2 ( ith .July 
1893. One of the judgment-debtors (Doyamoyi Dasi) on the 17th December- 
1894 applied for a rehea ring, and on the 12th January 1895 the anpl'cntiott 

* Appeal from order No. 155 of 1896, against thu order passed hy Babu Debendra Lai 
Bbome, Subordinate Judge of U.iekergungc, dated the 10th of December 1895, reveising the 
order of Babu Kalipada Mookerjee, Munsif of Patuakhally, dated the lfith of March 1895 
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was granted, and the ex parte decree was set aside. U nder the ex parte 
decree a certain property of the judgment-debtors was sold, and was purchased 
by a third party. The auction-purchaser applied to have the sale confirmed. 
The judgment-debtors as well as the decree-holder were mtde parties 
to the application. The judgment-debtors objected to the confirmation of 
the sale on the ground that as on the date when the application was made 
there was no subsisting decree, the sale could not be confirmed. The 
Munsif refused to confirm the sale and rejected the application of the auction- 
purchaser. On appeal, the Suboidmate Judge set aside the decision of 
.the first Court., and confirmed the sale. From this decision the judgment- 
debtor No. 5 appealed to the High Court. 

Babu Lai Mohun Das for the Appellants. 

Balm Jyoli Piosad Sarvadhicary for the Respondents. 

Babu Jyoti Prosad Sarvadhicary took a preliminary objection to the hear¬ 
ing of the appeal, on the ground that no second appeal lay to the High Court. 

Bahu Lai Mohun Das for the appellant contended that the question raised 
in the case being a question relating to the execution or satisfaction of the 
decree within the meining of section 244 of the Code of Civil Piocedure, a 
second appeal would lie to the High Court,, anrjhe referred to thecaseof Prosunno 
Kumar Sanyal v. Kali Das Snnyal [(1892) I. L. R., 19 Cal., 6H3: L. R., 19 
1. A., 1 t»6j. As to the merits he contended that though the ix parte decree was 
set aside at the instance of rne of the judgment-debtors, the whole decree was set 
aside, and therefore no [177] deciee was subsisting at the date when application 
for confirmation of the sale was made, and the sale could not he confirmed. 

Babu Jyoli Prosad Sarvadhicary contended that the decree being set aside 
at the instance of one of the judgment-debtors only, the effect of it was that 
there was a subsisting decree, and the sale ought to have been confirmed. 

The following judgments wera delivered by the High Court (MACLEAN, 
C.J., and Banishjek. J.) 

Maclean, C.J.— I think that a second appeal lies in this case upon the 
short ground that the question to be decided is a question between the parties to 
the suit relating to the execution of the decree and possibly to the satisfaction of 
the decree within the meaning of section 244 of the Code of Civil Procedure. I 
arrive at tins conclusion upon the ground that a sale has been ordered, the sale 
has been effected, and effected for the purpose of satisfying the decree. If the sale 
be held to he bad, that is a question which affects the dem o-holder, and affects 
the judgment-debtor, hoth of whom are parties to the suit. This is a question 
between the parties fo the suit, end the person claiming here is the judgment- 
debtor ; the decree-holder is made a party to the appeal and also the auction- 
purchaser. The case, therefore, is within section 241 of the Code of Civil 
Procedure, and seems fo me to come within the piinciplo laid down by the 
Piivy Council in the case of Prosunno Komar Sanyal v. Kali Das Sanyal 1(1892) 
I. L. R., 19 Cal., 683: L, R., 19 I. A,, 166] . It is conceded that if the case be 
within section 244 a second appeal will lie. 

Then as to the merits. The Judge in the Court below proceeded upon 
the ground that there was a decree, a subsisting decree, in a suit for rent. It 
was admittedly an exparte decree. Under that exparte decree the property was 
put up for sale, and sold, but one of the parties against whom the exparte 
decree had been made was successful in inducing the Court to discharge that 
■decree under section 108 of the Code of Civil Procedure, the effect of which 
was, according to a recent decision of this Court - Mahomed Hamidulla v. 
Tohurennissa Bibi {Ante, p. 155) — to [178] discharge the decree* not only in 
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favour of the particular applicant, but as against all tho defendants to the suit 
in which the decree was made. Therefore, when the ex parte decree was 
dischaiged, no decree in the suit remained. There was no decree existing in 
the suit, and if there were no decree, it is difficult, to my mind, to see how 
there could be any sale which could bo confirmed when the deciee under winch 
it was made had ceased to exist; when the decree was discharged, the sale 
which purported to be made under that decree fell to the ground. The point 
arises upon an application to the Munsif bo confirm the sale, which lie refused 
to do, upon the ground that he should not confirm a sa'e under a decree which 
was not subsisting. The latter words of section 316 ol the Code of Civil 
Procedure tend to show that the sale cmnot bo confirmed, if Lhe decree under 
which it was effected has ceased to exist. In my opinion, the Munsil was right 
and the Subordinate Judge was wrong, and this appeal must be allowed with 
costs. 

Banerjee, J .—I am of the same opinion. Upon tho question whether 
or not a Becond appeal lies to this Court, I think it will be enough 
to say that this is not a ease provided for by siction 088 of the Code 
of Civil Prociduro, the order conp'aiml of not being one of those that 
that section contemplate-?. The order here wa? an order refusing to confirm a 
sale, on tho gro >nd that the decree, in oxecuti >n of which tho sale took place, 
was not subsisting at the date when the confirmation of the sale was applied 
for. Then, I think, the question that was raised in this case may fairly lie 
considered to ho a question relating to the execution or satisfaction ol the decree 
within the meaning of section ‘214 of the Code of Civil Procedure. Having 
regard to the observations made by their Lordships of the Privy Council in 
the case of Promtn/io Kumar Suuyal v. Kal> Das Sauyal, (1892) I. L. R„ 19 
Cal, 6S3; L R., 19 I. A., 166. I think that the order complained of comes 
under section 24 f, and is therefore a decree as defined by section 2 of 
the Code; and so a second appeal lies. 

Then upon tho merits, the appellant contends that tho Munsif was right 
in refusing to confirm the sale, while for the re-pondent it is said that there is 
no express provision in the Cjde directi ig [1V9] i.he Court not to confirm a sale 
when, at the date when such confiimation is applied for, tho deciue in 
execution of winch the sale took place, ceases to he a subsisting deciee. But 
the provisions of section 316 of the C de go to show that the Court ought not 
to confiim a sale, when at the time such confirmation is asked f:>r, tho docree 
had ceased to be a subsisting decree. In the present case, the decree, which 
was an exports decree, had been set aside by an order under section 108 of 
the Code. That being so, and thorj being no subsisting decree, the first Court 
was quite right in refusing lo confirm the sale; and the Couit of Appeal below 
was wrong in holding that the first Court was bound to confirm it. 

S. C. G. Appeal allowed. 


NOTES. 

[See the Notes to 1.5 Cal., 155 supra.] 
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PRIVY COUNCIL. 



The 14th and 18th May, and 3rd July, 1897. 
Present: 

Lords Hobhouse and Macnaghten, and Sir E. Couch. 


Moti Lai.Defendant 

versus 

Karrabuldin and others.Plaintiffs. 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Sale in execution of decree—Eights of Purchasers — Two judicial sales of 
the same property, each in execution of a sevaiate decree—Conflicting 
claims thereunder — Purchase, pendente lite. 

Tha same property having been sold in execution of two different decrees, the result was 
that the two purchasers at the respective sales afterwards contested title to the property. The 
sale to the first purchaser was confirmed in November 188‘2. The sale to the second, who 
upon it obtained possession, took place in October 1884, the property having been attached 
under the second decree in March 1883. The first purchaser on the 28th July 1884 brought 
a suit, to which the second purchaser was not a party, to have that attachment declared 
invalid. By a decree of the 14th November to that effect the second purchaser was bound 
as a purchaser, pendente lite ; and his possession was of no avail to him. 

deld. that the attachment of March 1883, although it had prcceled the institution of 
the first purchaser’s suit of 1884, afforded no support to the second purchaser’s claim, attach¬ 
ment under chapter XIX of the (Jivil Procedure Code merely preventing alienation, and not 
giving title. 

Moreover, after the first sale in 1882 tbore hud been no interest left to be sold to another 
purchaser, so that, without there having been the decree [130] of 1885, the second purchaser 
would still have had no title against the first. There wis no ojc i d >o for ths setting 
aside the second sale within the meaning of articles 12 and 13of schedule II of the Limitation 
Act (XV of 1877); nor was't set aside. That sale was hold not to affect the right of the first 
purchaser, there being a wide difference between setting aside a silu and deciding that a 
plaintiff's right was not affected by it. 

APPEAL from a decree (26th May 1891) of Mm Judicial Commissioner of 
Oudh, reversing a decree (24th March 1890) of the District Judge of Luckn >w. 

The suit, out of which this appeal arose, was brought on the 29th June 
1889 by the late Nawab Mulkt Mukhaddara Usma Btlshah M thsl Sahiba, the 
ex-Queen of Oudh, who died on the 3rd April 1H94, and who was now 
represented hv her grandson Mirza Karrab-ul-Diii, her daughter Dilband 
Begum, and her executor the Administrator-General of Bengal. 

The issues, and this appeal, raised the question,—which of two purchasers* 
who had o.ich purchased at a separate judicial sale, was entitle 1 to tile proprie- . 
tary possession of village Para Kuru in the Barahauki Distr-ct The purchaser 
at an execution sale, in whose right the plaintiff, and, after her death, her repre-, 
sentatives now respondents, claimed this property, was one Hakim Mahomed. 
Masih, the ex-Queen's judgment-debtor, by a money deeree, whose e-tate she- 
had after his purchases caused to be attached in execution, Tha rival purcha¬ 
ser was Mofei Lai, now appellant- who had purchased the same villas^ at & 
sale in execution of another decree, that sale having taken place after the one 
at which Masih had bought. 

* “ - \ 
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Oa the &ft<l November 1880, Mussarhat Sahib-un-Niesa obtained a money 
decree against AaHgar Ali, who was the original owner and mortgagor of village 
Para. The subsequent charges and decrees, which affected that village, are 
mentioned in their Lordships’ judgment, with all the other facts necessary to 
be known in this case. In satisfaction of Sahib-un-Nissa’s decree, village 
Para was sold on the 21st August 1882, for Rs. 18,600 to the above mentioned 
Masih, on whose title, thus obtained, rested the claim of the present respon¬ 
dents. Masih obtained an order under section 318 of the Civil Procedure 
Code. But the proceedings of the second purchaser of Para interfered with 
him at this point. 

[1813 On the 3rd March, Para was attached in execution of a decree held 
by the heirs of Agha Hossein Khan, mortgagee, under one of the incumbrances 
above referred to; and Masih on the 21st July 1884 brought his suit against 
them to have it declared that the village was not subject to the attachment 
so obtained. While Masih’s suit was ponding, the heirs of Agha Hossein 
obtained, under the attachment of March 1H83, an order for the sale of the 
village ; and it was sold, on the 22nd October 1884, for Rs. 2,400, to the defend¬ 
ant Moti Lai, now appellant, who obtained possession. Masih's suit was 
dismissed in the Court of First Instance, but, on appeal, his heirs, he having 
died, obtained a decree, made hy the Judicial Commissioner on the 4th Novem¬ 
ber 1885, declaring the validity of the sale of the 21st August ld82 to Masih. 

The prayer of the plaint in the present suit was for a declaration that the 
sale’of the 22nd October 1884 was invalid as against Masih,and his heirs, through 
whom the plaintiff made title ; also for a declaration that the possession held 
by the defendant Moti Lai was illegal; also, for a declaration that according 
to the decision of the 4th November 1885, between Masih, on the one side, and 
the heirs of Agha Hossein on the other, the villago Para was the property of 
Masih ; and that it was liable to attachment and sale in execution of the decree 
held by the plaintiff in this suit, in which execution the village had been 
attached on the 28th December, 1887, as such property. 

Defences, amongst others, were that the property could not he claimed 
by the plaintiff upon Masih’s title, as the sale of it to Moti Lai on the 22nd 
October 1884 had never been set aside', and could not hy this suit be set aside 
with regard to the law of limitation ; and that in effect the suit was barred by 
articles 12 and 13 of schedule II of the Limitation Act XV of 1877. 


The District Judge uphold this defence, and dismissed the suit. 

The Judicial Commissioner, with the Additional Judicial Commissioner, 
heard an appeal which was preferred by the representatives of the plaintiff from 
the decree of the District Judge, whose decision they reversed. They granted 
the decree claimed. In their judgment the suit was not barred hy limitation, 
but was maintainable, without there having been any necessity for any 
082] order, or any decree, setting aside the sale to Moti Lai. The main 
reason for this was that nothing had passed to him as a purchaser at that sale. 
In their opinion also (both of them delivering separate judgments on these 
points) the Judicial Commissioner's decree of the 4th November 1885, with 
regard to the date of the second sale, after the commencement of the suit in 
which that decree was made, was binding upon Moti Lai as a purchaser pendente 
Ute. The principle was applicable here that a purchaser of the property con¬ 
tended for in a suit pending at the time of his purchase should not be free 
from the effect of the decision. 

The Judges referred to Saroda Prosand Mullick v. Lntchmeeput Singh 
Doogur [(1872) 14 Moo. I.A., 529 : 10 B. L. R., 2141 ; Prangour Mozoomdar v. 
Himanta Kumari Debya [(1886) I. L. R., 12 Cal., 597] ; Lain Mulji Thakarv. 
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Kashibai, (1886) I. L. R., 10 Bom., 400; Janki Das v. Badrinath, (1880) I. 
L. R. t 2 All., 098; Gobind Ghinder lion v. Guru Ultaran Kurmokar, (1887) I. 
L. R , 15 Gal., 94 ; and Snroda Churn Chuckerbutty v. Mahomed Isuf Meah, 
(1885) 1. L. K., 11 Cal., 376. 

On this appeal by the representatives of the plaintiff,— 

Mr. J. II. A. Branson , for the Appellant, argued that the purchase by 
Moti Lai on (.lie 22ud October 1884 ought to have been held in the Court below 
to Imve cairied the title to the purchaser. Masih’s title was already not 
enforceable when the plaintiff in this suit attached the village as his property on 
the 28th December 1897. This was so m virtue of hi tide 13 of the 
schedule II of Act XV o! 1877, no suit having been brought to set aside the 
sale of the above date within one year. Il had been decided below that, as a 
purchaser pendente hte, Moti Lai had been hound by the decree of 1885 in 
Masih’s favour. But the distincii >n hetwoeu voluutirv alienation pendente Lite 
and involuntary alienation, or transfer in due course of law, during the 
pendency of a suit, should he obsorved. He referred to the judgment in 
Scdgwu k v. ('Ireland (1838) 7 Paige, New York Ch. Hop , ‘287, and to Turner 
v. Wight, (1841) 4 Henv., 40, [l83] Story’s Eq. Pleading, Chap. VII, para. 
351 ; Mitfordon Pleading by .Jeremy, 73. But, even if it should be considered 
that the appelluit’s right was affected by the decree ol the 4th November 
1885, notwithstanding that he had not been made a party t.o it, still the 
appellant, could rely on the attachment of March 1883, which was anterior to 
the commencement of Masih’s suit in-July 1884. Regarding articles 12 and 
13, sclied. II, Act XV of 1877, refeionce was made to Sadagopa v. Jamnna 
Bhtu Animal , (1882) I. L It., 5 Mad., 54 ; Mahomed Unss'-m v. Pnrundur 
Mahto, (1885) I L. R.. II Cal. 287. As to a suit to establish n right being 
distinct from a suit to set. aside a sale, Ayyasaim v. Samiya, (1884) I. L. R., 
8 Mad., 82, and Shivaji Ye.yi Chowan v. The Collector of Jlatnogiri, (1886) 1. 
L It., 11 Bom , 429, were leferied to. Regarding limitation generally in a 
suit I)v a purchaser at an execution sale— Anundo Moyne, Dosser. v. Vhonendro 
Chancier Mookeijre., (1871) 14 .Moo., I A., 101 : 8 B. L. R., 122. As to attach¬ 
ment— Ki short/ Mohun Iioy v. Mahomed Mujajfar Hossein, (1890) I. L R., 18 
Cal., 188. 

Mr. J. IK Maync, and Mr. A. Phillips for the Administrator-General, 
Respondent, were not called upon. 

Afterwards, on 3rd July, their Lordships’ judgment was delivered by 

Lord Hobhouse. —The plaintiff in this cause, now dead and represented 
by the respondents in the appeal, was fonnerly Queen of Oudh ,* and she sued 
to assert her right- to a village in Oudh called Para Kuru. The Court of the 
Judicial Commissioner has maintained her suit, reversing the decision of the 
District Judge who dismissed it. The village has been the subject of almost 
incessant litigation, and of numerous judicial orders, during some twenty 
years, and its legal hislory is very complicated. But though it has been 
necessary to examine all the previous proceedings in order to ascertain the 
true effect of the orders and transactions which now govern the case, it will be 
sufficient for this judgment to touch only on a few of them. 

In the year 1870 a Mahomedan gentleman named Asghar, being then the 
sole recorded proprietor of the village, mortgaged [184] it to one who in this 
discussion has been.called Agha, Asghar afterwards granted the village by way 
of gift to his nephews Yusuf and Nasim, who again mortgaged it to Agha. 

In the year 1879 one Sahib-un-Nissa filed a plaint against Agha and 
Yusuf, claiming to be a creditor of Asghar and to have a charge on the village 
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for her debt: and on the 22nd of November 1880 she obtained a decree to that 
effect. Under that decree a sale took place, at which Hakim Mahomed Masih 
purchased the right and interest of the judgment-debtor, who accoiding to the 
heading of the sale-certificate was Asghar. Nasim was not made a party to 
the suit - .. This sale was effected on the 24l.h August and was confirmed on die 
14th November 1882. On it the pliiutiff founds her claim. Her right to 
recover the village if it was, and remained, the property of Masih, is not 
disputed. What the defendant contends is that Masih’s title was destroyed 
by events subsequent to 1882. 

On the 20th March 1883 Agha obtained a decree against Yusuf and Nasim 
on the mortgage effected by them; and he wont on to eufoico execution. 
On the 19i.li June 1883 Masih put in a claim which, being disallowed in execu¬ 
tion, he had to enforce by suit. Accordingly on the. 2Kth July 1884 he insti¬ 
tuted a suit against the liens of Agha who was dead, and against Yusuf and 
Nasim. Ho prayed for a decree in these terms :— 

“ That a dec roe entitling and declaring the proprietary right of the plaintiff 
to the village Para Kuru * ' be granted to the plaintiff to the effect that 

the village aforesaid is not liable to attachment and sile in the decree of Agha 
Haidar Husain deceased, dated the 20ih March 1 K 83, as tho property of 
defendants Nos. 4 and 5, and that the defendants he made to pay the plain¬ 
tiff’s costs. ” 

On the 4th November 1885 the Judicial Commissioner made an order by 
which a decree of the District Judge was reversed, and the plaintiff's appeal 
and original claim were decreed. Masih was then dead, hut the suit had been 
continued by his heirs. 

In the meantime the heirs of Agha had prosecuted their proceedings in exe¬ 
cution of his doe.me of 20th Much 1883. On the 22 id Oetob-r 1881 the village 
was put uf> for sale, and w is purchisodhv tho defendant M )ti, who either 
was theif|inCl853 possession or obtained it aftei vurnls. Jl is ccntenc'cd by the 
defendant that this sale must lie sjl aside before the plaintiff ’s light can be 
established. 

It may ho as well here to dispose of a very extraordinary contention set 
up for the defendant. He bought whatever interest belonged to the heirs of 
Agha who were mortgagees, and to Yusuf and Nasim who were mortgagors. 
But three months lx*fore he bought, Masih had instituted his suit against, those 
very persons to establish his tilde against them, and it was established by the 
decree of November 1885. Is it. possible for the defendant; to allege that, as 
against Masih or his hei-s, tho heirs of Agha or Yusuf or Nasim had any interest 
to convey to him ? The District Judge holds that the defendant is free from 
the decree hecauso lie was no paity to the suit, and because the transfer to him 
was made prior to the decree. If that were law. it is difficult to see in what 
cases a pending suit would he any protection ; and Mr Uranian very properly 
declined to argue in support of that. view. But then lie could not assign any 
reason for avoiding tho force of the decree except that Aglia’s attachment was 
prior <0 Ma«ih’s suit. Attachment, however, onlv prevents alienation, it does 
not confer fit'e; and even if it did, the interest so acquired would he that of 
Agha or his heirs, who were defendants in Masih’s suit. It is too clear for 
argument that Ihe decree of November 1885 hinds the interests of Agha, Yusuf 
and Nasim, and of all persons claiming under them by transfer subsequent to 
the 28th July 1884. 

After Masih’s death litigation broke out among his heirs, and an order in 
execution proceedings was made for placing one of them named Amina in 
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possession of one-third of the village. Under colour of that order she disturb¬ 
ed the possession of Moti, and he applied in the execution proceedings to 
protect it. The District Judge by order, dated 1st November 1886, allowed 
Moti’s application, saying that the decree of 1885 was not binding on Moti 
"at any rate in the present execution proceedings in a suit between heirs.” His 
language, though elliptioal, points to a sound ground for his decision. It was 
obviously irregular and illegal for Amina to use an order made as between her 
and her co-heirs, for the purpose of dispossessing one who was a stranger to 
Masih's [186] estate and to the litigation between his heirs* The decree of 
1885 had nothing to do with the matter. 

The cause was heard first before the District Judge whodeoided adversely 
to the plaintiff. First he held that the suit is one to set aside the order of 
November 1886, and that so it falls within article 13 of the Limitation Act 
and, not being brought within a year of the order is barred by time. But the 
suit does not pray, and the plaintiff need not pray, any relief of that sort. 
The order remains wholly unaffected. It was quite right to hold in November 
1885 that Amina had wrongfully disturbed Moti’s possession ; but the right of 
Masih or of anybody claiming under him to bring a suit within any time 
allowed by law for suits to recover property was quito unaffected by that. 

Then the learned Judge holds that the suit is barred by article 12 of the Limi¬ 
tation Act, because it is, or ought to be, one to set aside the sale of 22nd October 
1884. But the suit is founded on the fact that prior to that sale a valid sale of 
the same interests had been made to Masih, and that Moti took nothing be¬ 
cause nothing was left to pass t.o him. The sale is not set aside, hut is found 
not to affect the rights of the plaintill derived from Masih. The sale does not 
purport to pass the rights of Masih or of the plaintiff, but those of the mortga¬ 
gee Agba and the mortgagors Yusuf and Nasim, against whom Masih establish¬ 
ed his prior rights. Between setting aside a sale and holding, that the 
plaintiff’s rights are not affected by it, there is a wide difference. « 

The Judicial Commissioner and Assistant Judicial CommissiBier have 
concurred in holding the District Judge's views Lo lie erroneous, and as their 
Lordships are of the same opinion they will humbly adviso Her Majesty to 
dismiss the appeal. The appellant must pay the costs of the Administrator-, 
General of Bengal who defended this appeal. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. Barrow ft Rogers. 

Solicitor for the' Respondent, the Administrator-General of Bengal; 
Mr. J. F. Watkins. 

C. B. 


NOTES. 

[I. ATTACHMENT— 

Attachment prevents alienation but does not confer title[(1014) 25 I.C., 759 (Mad )— 
mere Attachment before charge for maintenance does not create any right or title in the 
attaching creditor.]; (1914) 24 I.C., 667 (death of coparcener after attachment does not affect 
the availability of his interest for satisfaction of tho decree), discussing 32 Mad., 429; 30 Mad. 
413 ; (1906) 11 C.W.N., 163 : 5 C.L.J., 80 [ibid) ; (1903) 26 Mad., 673 (Official Assignee has 
priority over attaching creditor); (1902) 29 Cal., 428 (ibid); (1903) 25 All., 347 (right of an 
attaching creditor to apply that property cannot bo attached by another). 

II. LI8 PENDENS— 

The doctrine of Its pendens is applicable to sales in execution :--(1899) 26 Cal., 966; 
1900) 28 Cal., 23 ; 4 O.W.N., 740 (although no appeal was actually pending at tho time) ; 
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<1900) S3 All. 60; (1909) 96 Mad., 230; (1902) 27 Bom., 266; (1904) 28 Bom., 361 ; (1906) 
11 C. W. N., 823 ; (1908) 9 C. L. J., 96: 13 0. W. N., 226; (1910) 14 C.W.N., 677: 11 C.L. 
J.. 823. 

111. There is a wide difference between setting aside a deed as void and holding that a 
person’s rights are not affected by it:—applied in (1902) 26 Bom., 677 ; (1900) 24 Bom., 435 ; 
see also (1902) 24 All., 467 ; (1906) 29 Bom., 480; (1906) 8 G.L.J., 470.] 


[187] The 8th July, 7807. 

Present: 

Lords Hobhouse, Macnaghten, and Morris, and Sir R. Couch. 

Sumbhu Nath Santra Mahapatra and others.Plaintiffs 

versus 

Surjamoni Dei and others.Defendants. * 

[On appeal from the High Court at Port William in Bengal.] 

Privy Council, Practice of—Came of respondents—Printed cases —Ex-par te 

hearing. 

The respondents in four appeals, which were consolidated and hoard as one, filed their 
printed case, and did not appear at the bearing, which was ex-parte. 

Held, that the respondents, not withstanding their non-appearance, were, on the 
dismissal of the appeal, entitled to the costs thereof up to, and including the filing of thoir 
printed ease; and also to the cost of applying for those costs. 

POUR consolidated appeals from four decrees (13th September 1890) of the 
High Court, affirming four decrees (31st December 1887) of the Subordinate 
Judge of Cuttack. 

The questions arising in all the four suits were identical, and in the order 
of the High Court admitting the last three appeals it was recorded that the 
plaintiff (appellant) undertook that the decision of them would depend upon 
the orders passed in the first appeal. 

The suits were filed by the same appellant, on dates from 1886 to 1891, to 
establish his right to the possession of the estate of Bonumali Mahapatra, who 
died in 1863, the husband of Srimati Surjamoni Dei. Litigation after his death 
as to that estate took place, and a suit was dismissed, which is reported in 
L. R. I. A. Sup. Vol. 212, and 12 B. L. R., 205. 

In these suits the allegation was that Bonomali, on the day of his death, 
gave an oral authority to Surjamoni to adopt a. son, and that she adopted 
Sumbhu Nath; but that she afterwards without right made sales of the 
family estate. The respondents in the last three suits were alleged purchasers 
of portions. 

The three principal issues, relating to the authority to adopt, and the fact 
of adoption, were treated by the Courts below as questions of fact, and they 
.concurred in holding that the affirmative had not been proved in any one 

of them. 

[18S] On this appeal, which was hoard ex parte, Mr. C. W. Arathoon 
appeared for the Appellant. 

The respondents had filed their printed case, which, among other defences, 
submitted that there was nothing to take the appeal out oE the ordinary 
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rule as to the effect of concurrent judgments on questions of fact, and referred 
to section 596 of the Civil Procedure Code. 

Tiie appeals were dismissed. 

Afterwards, Mr. Herbert Cowell, for the Respondents, applied, on notice to 
the appellant, that the costs of the prints 1 cusi should be borne bv the 
appellants. He cited 0’ Shanassy v. Joachim, (1876) L. R., 1 App. Ca. (H. L.) 
82 (90). 

Their Lordships' judgment was delivered by 

Lord Morris. —in this case appeals have been lodged on the part of the 
appellants although there have been concurrent findings of two Courts in India, 
the District Court and tho High Court, on m liters of fact. There were three 
questions submitted. First whether the widow Siimuti Smjamoni Dei was 
the donee of a power of appointment by her husband, Bonomali Mahapatra, to 
adopt a son ; second whether she had adopted a son (that of course was on the 
assumption that she had a power to adopt, for it must have been a valid 
appointment! ; and, thirdly, whether she had treated the appellant as her 
adopted son. Until Courts have found there was no power of adoption granted 
by her husband. The alleged power to adopt was sabl (o have been given 
orally, and the witnesses were examined in support of that allegation, but they 
were not believed, and consequently it must be taken that the widow had no 
power. The contentions Nos. 2 and 3 of themselves can give no estate to the 
appellant, because if this lady had no power to adopt she could not validly 
adopt. As to the further contention attempted ro he raised namely, that by the 
lady having treated the appellant for a great many years as an adopted son she 
is, as it is alleged, estopped from disputing that he is her adopted son and 
that she had a valid power of adoption —whatever value it may have as 
regards the question whether she did adopt as a matter of fact, it- is no 
[189] evidence at all to show that she had been entrusted by her husband with 
a power of adoption ; that depended on evidenco entirely outside the 
question of her acts. Otherwise any widow could, by a system of treating 
an alleged adopted son as such, validate a transaction which she had no power 
of entering into. 

Now at the bar if lias been urged that the widow has treated Sumbhu 
Nath Sintra in such a manner that, she should be considered during her life to 
have placed him in her own position as the owner of this property. Suppos¬ 
ing it would be so considered (upon which t-liev refrain from giving any opinion) 
there has heen no such ailegition made in the plaint. There is no such 
question indicated either before tho District Judge or in the Court of Appeal 
and therefore tho question cannot be raised here. 

Their Lordships must therefore humbly advise Her Majestv that these 
appeals should bo dismissed with the costs of the respondent Srirnati Surjamoni 
Dei up to and including the lodgment of tho case, and the appearance of 
Mr. Cowell on this occasion to ask for these costs. 

Appeals dismissed. 

Solicitors for the Appellants: Messrs. T. L. Wilson & Co. 

Solicitors for the Respondents : Messrs. Harrow <£ Rogers. 

C. B. 
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[28 Cal. 1691 

The 0th July, 1807. 

Present: 

Lords Hobhouse, Macnaghten and Morris, and Sir R. Couch. 


Dharain Chand Lai.Plaintiff 

versus 

Bhawani Misrain and another.Defendants. 


[On appeal from the High Court at Port William in Bengal.! 

Priry Council, Practice of—Concurrent indgmenls on fad--Hindu Law-- 
Alicnation by one of two co-widows — H'nnt of legal necessity. 

Two widows of the same husband, each having inherited her undivided share in the 
inheritance, disputed as to their lights therein. They then settled their depute by a com¬ 
promise, in which it was agreed that each had obtained !‘ absolute propiict.iry right” in 
her share as a co-widow, and that division hid been made between them. Having no 
power by this to affect the rights of the successor to the estate, on their deaths, each was 
entitled to her share for her widow’s estate only. Upon a mortgage made by the elder widow 
before her death, the mor'gagcu now claimed, not only the interests of (190] both tho 
widows, and thus to deprive the younger who had survived the other, of her int nst during 
her life, but also claimed a charge on the csi.itu of inheritance in thu land mortgaged. 

Against the competency of thu elder widow to charge the estate of both and to hind 
the reversioner, both Courts below had decided. Tbev had found that there had been no 
justifying necessity established by the evidence for the mortgage. 

Those concurrent findings having been accepted by tho Judicial Committee as correct in 
regard to the absence oT necessity for tho mortgage., they saw no ooo ision to say anything about 
any other questions, as to the competency of the older widow to morig ige the whole estate in 
the way in which she did. 

Appeal from a decree (13tl> June 1893) of tho Hit'll Court, affirming a decree 
(2fith November 1891) of the Pistiict- Judge of Putueah. 

The appellant, a mnhnjan in Punieuh, brought this suit on the 13Lh April 
1891 against Koswantmd Misser, executor und-r the will of Mussam.it Sarus- 
wati Misrain, who died in 1890 A co-defendant with this executor was 
Bhawani Misrain, co-widow with S.ir.iswati, of their late husband Sobh 
Nath Misser, who died in 1870. Keswatmnd did not appear in this suit, 
which was defended hy Bhawani alone; and she was now sole respondent. 
After the death of Sobh Nath, who left land in Purneah chief] v lield in piitni tenure, 
the two widows, disputing as to thoir righls, were litigants as t,o whether 
Saraswati had once homo to her husband a son, who lived hut a short time, or 
not. In the former case, as heir to her son, Saraswati would have taken a life- 
estate in the whole of hor husband’s propetty. In the latter case, which was 
decided upon by decree on a compromise between them, the widow’s took shares 
in the family estate. This was agreed to, while the suit, between them was 
pending in the High Court, which made a decree, in accordance with the terms 
arranged between the parties, on the 2nd May 1871, Saraswati taking a ten- 
anna and Bhawani a six- anna share. Bach in her share, as far as their agree¬ 
ment could declare, was to have complete proprietary right. Their agreement 
on this point is set forth in thoir Lordships’ judgment, where all the 
facts appear. 

On the 12th May 1H84, Saraswati executed, and presented for registration 
by her nephew and agent Bansi Lai J ha, a mortgage [191] bond, securing 
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repayment of Rs. 7,000 to Dharam Chand Lai in one year with interest at 12 
per cent, mortgaging specified lands of the estate. Again, on the 6th May 1865, 
she executed a similar mortgage to him for Rs. 4,000. These in identical 
terms recited the necessity of paying off, out of the money so to he raised, the 
rent of putni mehals for the second period of the Bengali year 1291, and to pay 
off debts due to mahajans at higher rates of interest. 

Saraswati, who died in 1890, had made a will appointing Keswanand 
Misser her executor. After her death there was a contest between Bbawani 
Misrain, who, as surviving widow, claimed administration of the share that 
had belonged to Saraswati, and Keswanand, who claimed it under the will, as 
part of the estate of Saraswati. Tnis was decided in the District Court of 
Purneah in a suit brought by Bhawani against Keswanand, which ended in 
a decree in Bhawani’s favour, dated the 25th April 1891. It was decreed that 
Bhawani was entitled by right of survivorship to succeed to what might be 
left of the estate that had devolved from their husband Sobh Nath in Sarsswati’s 
possession at#ier death, hia property having been inherited by the two widows 
for their lives. It was also decreed that Bhawani was entitled to a grant of 
administration of the propel ty left by Saraswati. 

In 1891 the plaintiff brought the present suit against Keswanand and 
Bhawani toonforce hiselaim for Rs.22,748, against the property which Saraswati 
had purported to mortgage. Bhawani Misrain, who alone appeared, filed a written 
statement, in which she alleged, among other defences, that there were no 
circumstances of necessity to justify Saraswati’s mortgages of her deceased 
husband’s estate. 

The issues are stated in the judgment on this appeal. 

The District Judge dismissed the suit. He rested his judgment on three 
grounds: tirst, that the mere existence of a debt would not justify a loan 
binding the reversionary estate, without evidence of a necessity properly 
justifying it, or of inquiries made, and representations offered, in which such 
a case had been put forward and believed. Secondly, that the terms of the 
bonds did not indicate any intention by Saraswati to pledge any estate beyond 
her own. Thirdly, that no act by one widow, with-Cl92]out the consent 
of the other, could defeat the survivorship of that other. 

On the appeal of Dliaram Chand Lai against this decree, the High Court 
(O’KlNKALY and AMlfiJiR Ali, .U.) affirmed the judgment of the Court below, 
finding as a fact, in concurrence with that Court, that there had been no evidence* 
of any legal necessity, nor of any inquiries by the plaintiff as to the existence 
of sucli necessity for the loan. 

Dharam Chand Lai appealed. 

Mr. A. Phillipa and Mr. O’. W. Arathoon, for the appellant, contended 
that the evidence showed that in advancing the mortgage money the mortgagee 
bad, on reasonable grounds, given credit to the assertion that the money was 
wanted by the widow Saraswati for one of the recognised necessities, justifying 
a mortgage by a widow, which therefore became binding on the whole estate 
mortgaged. The estate of Bhawani for her life was chargeable in respect of 
any sums that might be found to have been used, after having been raised on 
Saraswati’s mortgages, for paying off rent due on her share of the putni tenures, 
and joint liabilities having been satisfied, the life-estate of Bhawani Misrain 
was chargeable. 

At the conclusion of the argument for the appellant, their Lordships, 
without calling on Mr. J. D. Mayne, who appeared for the respondent Bhawani 

Misrain, affirmed the judgment of the High Court. 

. # 
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Their Lordships' judgment was delivered by 

Sir R. Couch. —The facts in this case are that one Sobh Nath Misser 
died about twenty years ago—the precise date of his death does not appear—and 
left two widbws, one Saraswati Misrain and the other Bhawani Misrain. After 
his death disputes arose between the widows as to their rights, and a compromise 
was come to, the terms of which are stated in a previous judgment which 
is set out in the proceedings and which seems to have been taken admittedly 
as correct. The statement is this : “ And in respect of our respective shares 

each party has obtained absolute proprietary right of every sort and division 
has been made and will be made as below, and, except in respect of the 
matter noted [193] below, neither party has any claim against any other.” 
This compromise could only apply to the shares to which the two widows were 
entitled as widows. They had no power, by a compromise between themselves, 
to affect the rights of the successor to the estate on Iheir death, and so far 
under the compromise they simply were entitled to their shares as for what is 
called the widows' estate. * 

Saraswati died in 1S90, and tho suit is brought against her executor and 
the surviving widow Bhawani upon two mortgage bonds amounting together 
to Rs. 11,000. but the amount now claimed, including the arrears of interest, 
being Rs. 22,748. The prayer of the plaint is that an order may be given that 
if the defendants do nob pay within a certain time, the properties mortgaged 
and pledged in the bonds may he sold, seeking to charge, not only tho interest 
of the widows who mado these mortgages, hut the whole estate, and lo affect 
the right of the persons who on the doath of the surviving widow would be 
entitled to rhe estate, and also to deprive Bhawani, the surviving widow, of 
her interest during her life. 

The issues were framed raising expressly the two important questions in 
the case. The first was whether the bonds were duly executed, as to which 
there was no question. The second and third raised the real questions : “ Do 

the bonds, by reason of legal necessity or other cause, bind the estate of the 
late Sobh Nath Misser, or only the personal estate of the executant? Is 
Mussamat Bhawani Misrain liable for the claim, and to what extent?” Upon 
these issues the District Judge found very expressly. He sa\s : “Here 
plaintiff fails to show that there was any real necessity for the advances or that 
any one told him that there was such real necessity, mid that tho tenures 
could not he saved without the. loans ” Upon that finding he dismissed the 
suit as against Bhawani and made a decree against the executor of Saraswati, 
and if Saraswati left any property it may he available to pay the claim of 
the plaintiff. 

From that decree there was an appeal to tho High Court, and in their 
judgment, after saying that it had been urged that legal necessity had been 
fully established, from which it is plain [194] the learned Judges had that 
present to their minds, they say : “ There is nothing to show that at the time 
these sums were borrowed there was no money in the coffer or wimh had 
beeome of the large amount Saraswati had admittedly received upon the death 
of their husband.” Then they go on to consider the question whether an 
inquiry had been made by the plaintiff, and they find that he did not make the 
inquiry which it was necessary for turn to make in order to establish his right 
to recover the money in case there had been in fact no necessity. Both 
questions are distinctly found hy the High Court against the plaintiff, and the 
decree’-of the District Judge dismissing the suit is affirmed. 

That disposes of tho whole of the questions in the case. It is unnecessary 
to say anything about any other question that might arise with regard to the 
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competency of Saraswati to mortgage the whole of the property in the way in 
which she did. The case is clearly one in which upon the material questions 
of fact both Courts concur in finding against the p.aintiff and very properly 
dismiss the suit. J 

Their L >rdships will therefore humbly advise Her Majesty to dismiss the 
appeal, and the appellant will pay the costs of it. 

Appeal dismissed. 

(Solicitors for the Appellant: Messrs. T. L. Wilson d Co. 

Solicitors for the second Respondent Mussamat JBhawani Misrain: 
Messrs. Miller, Smith d Bell. 


N0TE8. 

[See also (1907) 6 O.L.J., 490 ; (1913) 18 I. C-. 953 (Mad.).] 


[23 Cal. 194] 

The 30th June, and 24th July, 1397. 

PRESENT: 

Lords Hobfiouse, Macnagiiten and Morris, and Sir R. Couch. 

Manmatha Nath Mitter and another.Plaintiffs 

versus 

The Secretary of State for India in Council and others.Defendants. 

[On appeal from the High Court at Fort William in Bengal.] 

Land Acquisition Act (X of 1870), sections 13, 21, and 25—Valuation of land 
acquired for public, purposes—Time of acquisition—Award of compensation. 

When land has been acquired, under the provisions o{ th-: Land Acquisition Act, 1870, 
changes in its condition, between the time of such acquirement and that of the actual 
conclusion of the award of compensation, arc not t > increase, or lessen, the valuation. 

[195) The provision in section 25 points to ascertaining the value at tho time when the 
land is acquired, the right to compensation being simultaneous with the right to the land 
attaching to Lho Government. 

At the time when, according to the claim, tho light to certain plots of land attached to 
the Government, tho sub-soil had no market value, because the surface wai in use for public 
roads, having been so for about half a century. 

Held, that, even it the claimants had proved a titlo m themselves to the snb-soil of the 
plots underneath the roads, still no lnaricefe value had been shown to belong to that sub-soil 
within the meaning of sections 13 and 21 of the Land Acquisition Act, 1870, at the time of 
the right therein attaching to tho Government for a public purpose : therefore, compensation 
had been rightly disallowed. 

Appeal from a decree (8th May 1895) of the High Court, reversing a decree 
(22nd March 1893) of the First Subordinate Judge of the 24-Pergunnahs. 

This suit was brought by the plaintiffs, appellants, upon the refusal by 
the Commissioner to order compensation to them for four plots of land acquired 
by the Government under tho Land Acquisition Act, 1870, in 1886, for part of 
the area occupied for the docks at Kidderpore. The defendants, respondents, 
were: '1) the Government, undertheir statutoiy title, and (2) the Commissioners 
for making improvements in the Port of Calcutta. The plots aggregating 
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19 bigahs, 9 cofctahs, and 3 chiltacks, were alleged by the plaintiffs to have 
origiually been part of their vnonza Dakhin Sherpur, within their zemindari, and 
within the revenue-paying lands thereof, settled with their ancestor at the 
Permanent Settlement, they having succeeded to Lhe zemindari under the will 
of their grandfather. With the exception nf about 68 bighas the whole of the 
mouza had been acquired by t.he Government for the construction of the docks. 
The not fiuation issued in 1886, under the Land Acquisition Act, 187‘>, appa¬ 
rently included the plots now in question. But the surface of these plots at. the 
time of their being thus acquired for the above purpose, had, for at least about 
fifiy years, and one of them for a longjr period, formed part of four public 
roads respectively, viz., of the S onye, the Jola, the Tali gunge, and the Budge- 
Budge roads. Thus the surface of the plots had been in the possession of the 
Government. Two [196] or more of them had been in recent years made over 
to the Suburban Municipality. 

In the Courts below, questions of (1) limitation, (2) of the original title in 
the zemindar to the plots, and (3J of the value to the plaintiffs of the soil under 
the roads, were ra ; aod. On this appeal the principal question was vvhother the 
sub-soil had any value or had no value at the time of the acquisition by the 
Government, who were thon already possjsse-'l of the suiface m use lor roads. 
And the decision of this in the negative rendered it unnecessary to decide the 
other questions. 

On the 15th October 1890, the Commissioner finally rejected the claim for 
compensation in respect of ail the four plots. The plaint, filed on the 
4th November 1891, claimed Us. 11,210 as the value of the land, with 
Rs. 3,340 for interest. 

The answer of the first defendant put the plaintiffs to proof of their titles; 
and stated that the Sonyc, Jola, and Tahgungo roads were “ Poiry Fund Roads ” 
from an early date in British admimsMat'on ; and had been made over to the 
Suburban Municipality about the year 1861. That the Budge-Budge road wa3 
made about 1835 40 All the plots were handed over to the Port Commissioners 
between 18i6 and 1888. Act NLii of.1850 was referred to as a defence. 

The Port Commissioners answered that possession was given to them of 
the plots, having been public thorough!ires, for fifty years. The plot in the 
Taligunge road had never been put of the zemindari. They referred to the 
general law of limitation, and to Acts XL1I of i850 and Bengal Act 111 of 1890. 

The issues related to limitation, title, and value. Those now material 
were—“Was the Collector under Act X of 1870 justified in refusing compensa¬ 
tion,”—and another relating to compensation “ for the value of the land.” 

The Subordinate Judge decreed in favour of the plaintiffs, allowingcoinpen- 
sation in respect ot the plots in the S mye and Jola roads onlv. He was of 
opinion that, the suit was not barred by tho general law of limitation, and 
that the claim in respect of the land in the Budge-Budge road was 
[197] barred by sections 9 and 10 of Act XL1I of 1850, providing that “ when 
any land has been or shall he taken by the Government for any puhlie work 
otherwise than according to Regulation! of 1824, such land, after the lapse 
of five years, without any claim preferred fur the recovery thereof in any 
competent C uirt, or under the said R jgulation I of 1824, or this Act, shall 
vest absolutely iu the East India C»npany, freed an l discharged from all 
other claims thereto.” As regarded the plot in the Taligunge road the Subor¬ 
dinate Judge held that it had not b-en shown to lira within the plaintiffs 
zemindari. In this finding the High Court concurred. As to the other plots, 
he decided that only the one in the Budge-Budge road had been brought by the 
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evidence within the Act of 1850, and that, therefore, in respect of the plots in 
the Sonye and Jola roads there must be a decree for the plaintiffs. The 
amount lie assessed at Rs. 4,112-1-4 being at the rate of Rs. 20 a oottah. 

The Subordinate Judge was of opinion that the plaintiffs as zemindars of 
Dakhiu Sherpur had a primd facie title to all the land in that mouza, and that 
the presumption w»s that it was mat, or revenue-paying land, part of the assets, 
of the zemindari. As to this he cited Perhlad Sein v. Durga Pernhad Tewari, 
(1869) 12 Moo. I. A., 275; 2 JR. L. R., P. C., 111. This case, however, the 
High Com t pointed out, had no application here, relating to a question of 
intermediate title. On the question as to the property in the soil underneath 
a highway, the Subordinate Judge pointed out that the decisions were that it. 
remained in the zemindar after the dedication of the surface for public rights 
of way. He referred to the English cases on this subject (Smith's L. C.,, 
6th ed., 136), and also to those decided in India, which are mentioned below in 
the argument on this appeal. 

From this decree the defendants appealed, on the ground that the entire 
claim shou'd have been dismissed. The plaintiffs cross-appealed on t.he ground 
that their claim as to the plot in the Budge-Budge road should have been 
decreed, as well as for a larger area in respect of the plots in the Sonye and 
Join roads. 

On t‘«e defendant’s appeal, a Division Bnneli of the High Court D98] 
(Macpherson and Banerjek, J.J.), dismissed the suit with costs, dismissing 
the cross-appeal. 

Their judgment stated theftets, and continued as follows:—- 
“ The settlement proceeding Ins not boon put in, and th to could of course be no evi¬ 
dence as to the possession of the plaintiff’s nr any one else, for public mads were constructed 
on th^ land at a time unknown, but cirUiulv n »l l-n-. th vn forty or fifty years ago. 

"The plaintiffs were put to strict proof of their title, and on the above ground alone 
their case must fail as regirds the whole of the lao 1. It is unnecessary, therefore, to consider 
the other and more difficult questions raised. 

" As-uming. however, that the land is not hkheraj, it is bv no moans clear, in the 
absence of any proof of tho time when the folds were e instruct id, that the land forms part 
of the pliintiffs’ pormunontiy-soUlivl estico. Tho survey imp of 1811 shows th it the throe 
Toads were thou in existence. There is nothing to show when, hv whom or under what 
circumstances, tho Sonye and Jola roads were, constructed. Tho eorrospoude.n -o put m ph iws 
that the Budge-Budge road was part of the muu line of commuoicition between Calcutta 
and Cuttack, the construction of w iich was sauctiono 1 in 1818, uni thtt th s part of the 
road from Cilcutla to Budg ‘-Budge, which wts then in existence, was to bo utilized. For 
all that is known, all tus three roads may hive been c instructed as public roads by the 
ruling power before the D-cennial Settlement; and, if so. the mire circumstance that the 
land lies within their mouza, is in its ilf an insulfi dent foundaii ui for tho assumption that 
it forms part of their permanently-settled estate. The case might be different if it was 
proved that the roads were constructed after the Decennial Settlement, or if wo knew what 
the settlement was. The questions whether the plaintiffs have lost their title to the land, 
and whether the land, when it ceised t> h-’ used as a void, would revert to them, only arise 
when it is d'termined that they had a title. It is unnecessary, therefore, to discuss the 
meaning and effect of sections 9 and 10 of Act XLII of 1850, and the application of the cases 
cited. If. however, those sections apply to the Budge-Budge road, it is difficult to see why 
they should n»t also apply to the other roads. The difference between them appears to be, 
th.«t the Budgo Budge road has for many years been what may be called an Imperial road, 
maintained out of Imperial revenue, while the other roads are what may be called local 
roads maintained out of local funds : but what they were when constructed it is impossible 
tosav,' 

, * 
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“ Even if the plaintiffs had succeeded in establishing their title to the land, we should 
have held that the sum allowed as the value of it was excessive. The Subordinate Judge 
has valued it at the price fixed for some of the adjoining land. T'le land as road land had no 
separate market value ; at [199] least no value is proved. The value of the adjoining land 
was undoubtedly enhanced from its vicinity to the roads, and in that enhanced value it may 
fairly be considered the plaintiffs have obtained the value of the road land. 

“ Taking the adjoining land and the road land as one plot, it would be difficult to Bay 
that the value of the two together was greater than the value of the former alone, and that 
the value of tho one was not included in that of the other. 

“ We need not, however, in the conclusion at which we have arrived, consider what the 
value would be.” 

The plaintiffs appealed. 

Mr. J. Graham, Q. C., and Mr. J . 1). Mayne, for the appellants, argued 
that the decision of the High Court against their title was wrong. That Court 
bad also erred in dating tho roads from the early period assigned by them ; 
and in throwing upon the plaintiffs, who had shown title as zemindars 
to tho mouza Dakhiu Sherpur, the burden of proving that the plots were an 
asset of the zemindari, taken by them by devise from their ancestor. The 
presumption was that the plots were originally part of the permanently-settled 
lands of the zeinindari, and the suggestion that the roads, one or some of 
them, might have existed before the Decennial Settlement, was not supported 
by any sufficient evidence. The ground taken by the Subordinate Judge 
should be supported, at all events, as to the conclusion that, as there was no 
date established for the making of tho roads, there was a presumption of a 
dedication to public use by the oiiginal owner ; and that when the land was 
used for purposes other than those of highways, the ownership of the plots 
reverted to the successors of tho grantor. Thus the plaintiffs would be 
entitled, when this suit was brought, to compensation, the roads having been, 
at the time of its being aw aided in respect of the adjoining land, already 
broken up, and the plots having been set free from the original dedication. 
Compensation, refused in the ordinary course, was claimable in this suit, 
arid had been rightly assessed in tho first Court, at tho same average value 
as that u{ tho adjoining land. It had been rightly adjudged in the first 
Court that he who dedicates to the public a way for their use retains 
to himself tho land below the surface, unless the property is vested by some 
[ 200 ] enactment in another person —The Mayor of Tunbridge, v. lfaird, (1896) 
L. R., 4 Ap. Ca., II. L., 434, and in the Court below, 2 Q. B., 867, 883. 
Reference was also made to Vestry of St. Many Keivington v. Jacob, (1872) L. 
R., 7 Q. R., 47; Vestry of St. George the Martyr v. Roll, (1880) L. R., 14 Ch. 
D., 780; Nihal Chand v. Azmat All Klian, (1886) I. L. R., 7 All., 362; Tota v. 
Sardul Singh, (1888) l. L. li., 10 All., 553 ; Chairman of Naihati Municipality 
v. Kishori Lai Goswami, (1880) I. L. R., 13 Cal., 171. 

Mr. A. Cohen, Q.C., and Mr. A. Phillips, for the respondents, supported 
the decree of the High Court, relying mainly on the construction of the 
Land Acquisition Act (X of 1870) as Lo the assessment of compensation upon 
the value of the property acquired under it. That value should he the 
market value of such land at the time of the acquisition of the plots v 
The question was raised by the issues. The value was not to be taken 
from what the property might have been worth at a date subsequent to ita 
acquirement by tho Government, but at the period when the surface was still 
in use for roads. Of that subsoil, according to the evidence, there was no 
market value; and, therefore, no compensation could be assessed thereupon. 
In order to make good their claim, as laid by them, the appellants should have 
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shown that before the acquisition under Act X of 1870, the public use of the 
roads had been abandoned, so as to have set free, from the dedication of the 
surface to the use of the public, their original title !o the subsoil. There had 
been no evidence of this having happened before the acquisition. The Act on 
a true construction of sections 24 and ‘25 provided for compensation based 
upon valueattho timeof the acquisition, but whatever was done, in the way 
of the change the mode of using the plots, was done after they had been ac- 
quired by the Government. Reference was made to Stubbing v. The Metropolitan 
Boaid of Works, (1870) L. R., 6 Q. B„ 37. 

Mr. /. Graham, Q. C., replied. 

Afterwards on the 241 h .July their Lordships’ judgment was delivered by 

[201} Lord Hobhouse. —The question raised in this appeal is whether 
the appellants, who wore plaintiffs below, are entitled to compensation for 
land taken by the Government of India for the purpose of making a dock. 
The land consists of three plots, being respectively portions of three public 
roads within the ambit of a tnoma belonging to the plaintiffs. A large 
quantily of the plaintiffs’land in the mouza has also been tiken and their 
compensation awarded. The land now in question is less than 20 bighas. 
The evidence shows that the roads were in use, two about fifty years ago, 
and one about 70; bow much longer is left to conjecture. 

The Subordinate Judge decided partially iigainst the plaintiffs and partially 
in their favour. As to some 7 bighas in the Budge-Budge road, he held there 
was evidence to show that it was taken ” hv the Government within the 
meaning of Act SLIT of 1850, and that the title oi the Government became 
indefeasible live years after the taking. As to the remaining 13 bighas 
in the two other roads, lie hold there was no such evidence, and that they 
formed pint of the assets of the village included m the settlement with the 
plaintiff’s predecessors. He fuither held that as there is no ovidence of the 
origin of the roads, there must have been a dedication of the Jar.d by the owner 
for the purpose of a highway ; and that theory has been suppnited at this bar 
by the plaintiffs’ Counsel. From that ho infers that when the lund was other¬ 
wise used, viz., for the purpose of a dock, it reverted to the grantois, and that 
they arc entitled to recover possession as in fact they ai-k by their plaint. His 
decre«, however, is nob for po-seshion hut for the inonov equivalent of the land. 
That be assessed at Rs. 4,112, being the same average value as that of the 
adjoining land, of which the plaintiffs had full enjoyment. 

Both parties appealed to the High Court; the plaintiffs in respect of the 
Budge-Budge road, and the defendant in respect of the two other roads. The 
High Court thought that, as there is no evidence that the roads wire made 
subsequently to the Permanent Settlement, the plaintiffs had shown no t'tle, 
and the speculation of the Subordinate Judge as to dedication and reverter uf 
the land had no foundation. They also held that the Subordinate .Judge was 
wrong in his valuation; that the land as road [202] had no separate market 
value, or at all events that none was proved. Reversing the decree, they 
dismissed the suit with costs. 

Their Lordships think the High Court so clearly right on the questions 
of value that they do not enter into the questions affecting the plaintiffs’ 
title. Tho land was taken for a publio puipose under the provisions of thq 
Land Acquisition Act, 1870, and the plaintiffs’ light is nob to recover the land 
but to claim compensation for it. By sections 13 and 24, the market value of 
the land at the time of awarding compensation is to be taken into consideration. 
Jt is not. suggested that there is any market value of these lands as roadways. 
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Mr. Graham argues that when the compensation was awarded in this case 
the roads had been broken up, and therefore the Subordinate Judge rightly 
valued the laud as belonging absolutely to the plaintiffs, free from the 
burden of the roads and capable of being used for any purpose. In their Lord- 
ships’ opinion that would be a very unreasonable construction of the Act. There 
is an express provision in section 25 that the Assessor shall not take into 
consideration any increase to the value oi the land acquired likely to accrue 
from the use to which it will be put. Tn.it points to the tune when the land 
is acquired as the time for ascertaining its value. Independently of that pro¬ 
vision it would lead to very strange and capricious results if changes in the 
condition of the land between the timo when it was taken and the actual 
conclusion of the award were* to increase or to lessen its value. The 
time of awarding compensation must ho construed as meaning the time of com¬ 
pensation, the time at which the right to compensation attaches. At that time 
these plots of land were roadways ; and the plain tills are claiming for a 
supposed loss of value which had no existence when the ownership of the land 
was changed. 

Their Lordships will humbly advise Her Majesty to dismiss the appeal 
with costs. 

Appeal dismissed. 

Solicitor for tho Appellants: Mr. Augustus C. Hell. 

Solicitors for the Respondents: Messrs. Sanderson, Holland, Adlcin i£ Co. 

a b . 


NOTES. 

[ Sea also (1906) 33 Cal., 12)3 : 10 C.W.N., 1011 : 4 C.L.J., 313; (1909) 13 C.W.N., 
1046; (1904) 31 Cal., 839.J 

[203] APPELLATE CIVIL. 

The 1st -May, 1897. 

PRESENT : 

Mr. Justice Trkvklyan and Mr. Justice Stevens. 

Pryag Singh.Decree-holder 

versus 

Raju Singh and others.Judgment-debtors.* 

Limitation—Application for ascertainment of mesne profits - Decree, for 
possession and mesne profits—Rfiact of striking off application for 
execution — What are proceedings and orders “in execution 

of decree .” 

An application for delivery oi possession of land decreed and for ascertainment of mesne 
profits was made in 1892, more than three jears after a previous application for the same 
purpose, and was "struck off" for non-service of notice. On a fresh application foe ascertain¬ 
ment of mssno profits in 1893, 

Held, that that portion of the proceeding or order of 1892 which related to mesne profits 
was not one “ in execution of deem ilint under tho circumstances th.- present, apnlicatiou 

* Appeal trorn Older No. 310 ot 18J6, ag un.t t ui order of D. O tinerun, JS-q., Disiriofc 
Judge of Tirhoot, dated the 15th of June 1896, affirming tho order of Babu Joya Prosad 
Panda, Munsif of Somastipur, datud tho 31st of March 1896. , 
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•was not b&rred by that proceeding or order ; and that the application was not barred by 


limitation, although the claim to possession was barred. 

Puran Ch-ind v. Boy Rodim Ki&hen, (1891) I. L. R., 19 Cal., 132, followed; Burnt* 
Singh v. Nueuf .4H Beg, (1874) 22 W. R., 328, distinguished. 

This appeal arose out of a decree for possession of land and mesne profits 
finally confirmed by the High Court on the 10th August 1886. The first applica¬ 
tion for delivery of possession and mesne profits made on the 27th Novem¬ 
ber 1888 was rejected. The next application was found to have been made 
on the 2lst August 1892 more than three years after the previous ono was 
made. This application, however, was “ struck off” for want of proof of due 
service of notice on the judgment-debtors. The last application was for 
ascertainment of mesne profits only, and was made on the 20th August 1895. 
The judgment of the District Judge on appeal was as follows ;— 


1204] “ It seems to mo that the application is out of tune. Tin dc-uee-holder admit¬ 
tedly never got possession of the land for which mesne prolits arc claimed. It is urged 
foi the judgment-debtor that until possession is obtained the application cannot be enter¬ 
tained —Bunsne Singh v. Nvevf Ai Beg, (1874) 22 W. R., 328, and that tho decree-holder no 
longer had a right to obtain possession. I think this contention is sound. It appears that 
on the 21st August 1892, the decree-holder applied for possession as well as for mesne profits, 
and that the application was dismissed. This order for dismissal is final.” 


The decree-holder appealed to the High Court. 
Babu Uma Kali Mookerjce for the Appellant. 
Dr. Aaulush Mookerjce for the Resp< ndents. 


The judgment of the High Court (Trevelyan and Stevens, JJ.) was 
as follows: — 

The facts necessary to narrate for tho determination of this case are not 
many. A suit was brought for possession of a certain property, and a decree 
was made on the 10th August 18S6 giving a right to obtain possession of li 
bighas of the property claimed and mesne profits. On the 27th November 
1888 an application for execution was made, and on the 21st August 1892, 
according to tho facts found by the Court below, the next application was 
made. That was an application for possession and for an inquiry as to mesne 
profits. Our decision must in reality turn on what took place on that appli¬ 
cation. A notice was issued and rightly so, inasmuch as more than a year 
had expired since the date of tho decree, and inasmuch as the defendant was 
entitled to notice of an application for an inquiry as to mesne profits. This 
application, we m;>v observe, was partly an application in execution of decree, 
that is to say, in so tar as it sought for possession of tho property. But as pointed 
out by the decision of the full Bench in Puran Ghand v. Hoy liadha Kishen, 
(1891) I. L. R. 19 Cal., 132, so far as regards wanlat, it is not an application 
for execution, but an application in the suit, not in execution of tho decree but in 
pursuance of the decree. A proceeding in execution is a proceeding enforcing a 
decree made requiring a party to do or to abstain from doing some particular 
thing. It may be that the decree provides for possession or the payment of 
money. A proceeding in execution means a proceeding to enforce an order 
[205] already made. The order made in this case was not an order to do a 
particular thing, as a result of the decree, hut an order in the suit directing an 
inquiry into the mesne profits. That is not a proceeding in execution of the 
decree. To that extent, therefore, the application was not an application in 
execution of the decree. The order was as follows : “ Notice could not be served 
on account of want of identifier; no further step is taken. The case is, 
therefore,-struck off.” 


772 



RAJU singh &c. 11897] 1L.R. 28 Cal. 208 

It is a common practice in the Courts in the districts, when no steps are 
taken in execution proceedings, to strike off the case from the hie. It is 
necessary in each case to see what is meant by an order striking off the case. 
If the object is only for the convenience of the Court’s work and to ascertain 
the number of pending cases by taking the case off the list, then such order does 
not prevent a fresh application. But, on the other hand, if the intention of the 
Court was thereby to determine a matter in issue between the parties, then it 
might be that the effect of striking off the case would be to prevent further 
proceedings. As far as we can see the District Judge has treated this matter 
as if it was entirely a proceeding in execution of decree, and did not realize the 
distinction between the two portions of the claim, and that there was one 
portion which was not a proceeding in execution. 

If that was so, it was not his intention to determine the question between 
the parties. The question remains whether this would operate as a bar to 
further proceedings in regard to the inquiry into mesne profits. In our opinion 
it does not. If there had been anything approaching to a determination of the 
question, then the removal of the case from the file might have operated to 
prevent a re-consideration of that question ; hut, in our opinion, in this case 
nothing of the kind was done. 

A further application was made for the ascertainment of mesne profits on 
the 20th August 1895. It is quite clear boat, having regard to the decision of 
the Full Bench in Purav Chand v. Hoy Jiadha Kmhrn, (1891) I. L. R., 19 Cal., 
132, this application is not barred by limitation. 

The learned Vakil for the respondent says that wo ought not [206] to 
accept a construction of law which would result in keeping alive such applica¬ 
tions for an indefinite timo. But, unless there is any limitation provided by 
the law, it is not for us to make one. There might bo, apart from the limita¬ 
tion which has been contended for, a limitation applicable to a case of this kind. 
At any rate, it is quite clear that the Court would have power to prevent the 
abuse of its processus. Every Court has the power to do that. Following 
the decision of the Full Bench in I'uran Chand v. Hoy lladha Kishcn, (1891) 

I. L. R., 19 Cal., 132 we hold that this application was not barred. That 
disposes of the main portion of the argument. 

The learned District Judge has acted on a decision of PllEAIt and MORRIS, 
JJ.— Dimsee Singh v. Nuzuf Ah Beg. (1874) 22 W. R., 328,— and lias held that 
the application could not bo made because the applicant has lost his right to 
possession to the property. That was a decision upon a section of Act VIII 
of 1859, section 196, which differed ftom the terms of section 211 of the Code 
of Civil Procedure, which is the law now in force. Section 196 of Act VIII 
of 1859 is in these terms : “ When the suit is for land or other property paying 
rent, the Court may provide in the decree for the payment of mesne profits or 
rent on such land or other property from the date of the suit until the date of 
delivery of possession to the decree-holder with interest thereupon at such rate 
as the Court may think proper." 

The law on the subject now in force, section 211 of the Code of Civil • 
Procedure, runs thus: "When the suit is for the recovery of possession of 
immoveable property yielding rent or other profit, the Court may provide in 
the decree for the payment of rent or mesne profits in respect of such property 
from the institution of the suit until the delivery of possession to the party 
in whose favour the decree is made or until the expiration of three years from 
the date of the decree (whichever event first occurs) with interest thereupon at 
such rate as the Court thinks fitso that as matters stand at present, the plain¬ 
tiff cannot obtain mesne profits for more than three years after decree. PHEAR 
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and MORRIS, JJ., after referring to the words they had used in the case of 
> £207] Fuzeelun v. Keramut Hossein, (1874) 21 W. R., 212, say this : And 
applying these words to the present case, it is plain that the steps for t he esti¬ 
mating or assessing or adjusting of mesne profits, from the date of suit up to 
the date when the plaintiff obtained possession, could not have been instituted 
until that possession was obtained ; that is, could not have been instituted until 
the 18th January 1870. And the application of the 8th November 1872 was 
not even threo years distant from this date.” The reasons for this decision 
are inapplicable to the present law. 

The result of the argument in this case would he that, because a defendant 
refuses to obev an order of the Court and deliver over possession to the plain¬ 
tiff, the plaintiff must lose his right to mesne profits. We cannot say that this 
argument commends itself to us. 

In the result we are of opinion that the plaintiff is entitled to an enquiry 
in accordance with the decree, as to mesne profits, and we decree the same. 

The appellant is entitled to his costs in this appeal. In the lower Court 
each party will pay his own costr. 


S. C. C. 


Appeal allowed. 


NOTES. 

f This was not followed in (1899) 24 Bom., 149; but see (1904) 20 Alt., 623; (1903) 25 
All., 385 ; (1910) 5 T.C., 272 (Gal.) ; (19131 20 1. C.. 035 (Oil.) ; (1913) ‘21 96 ; (1911) 
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APPELLATE CRIMINAL. 

The 6th Jttli/, 1807. 

PRESENT: 

Mb. Justice Chose and Mb. Justice Wilkins. 


Kashi Nath Naek.Appellant 

versus 

Queen-Empress.Respondent.* 

Forgery—Abetment of forgery by writing out the deed—Unregistered 
document purporting to be a valuable, security—Penal Code 
(Act XL V of I860), sections 100, 114, and 467. 

The accused was not only the writer but also took an active part in the preparation of a 
document, the alleged executant of which was dead before the date of the document, and the 
person who really had an interest under the document was convicted nndcr section 82 of the 
Registration Act (III of 1877). But evidence was wanting to show that tho accused took any 
part in the forgery of the name of the alleged executant. 

[208] Held, that the accused could not be convicted of the offence of forgery under section 
4(^7 of che Pen il Code. There bei ng nothiug on the record to show that the accused was a party 
t». or took any part in, tho actual forgery of the document, or that he was present on the 

* Criminal Appeal No. 308 of 1897, made against the order passed by H. JR. H. Coxo, 
Kwj., St 1 :.lions drudge of Midnapore, dated the 22nd of March 1897. 
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occasion when it was forged, the proper section to convict him under would be section 467/10!) 
that is of abetment of forgery and not section 467/114. 

An unregistered document, tbough it may not be a valuable security until the registration 
is completed, still “ purports ” to be a valuable security witbin the meaning of section 407 of 
the Penal Code. 

Queen-Empresi v. JRamasami [(1888) X. L. R., 12 Mad., 148J, approved of. 

The facts of the case for the purpose of tins report sufficiently appear from 
the judgment. 

Bahu Sarat Chinnier Uni Chcvdhry, for the Appellant. 

The Officiating Deputy Legal Remembrancer (Mr. Ahtlnr Rahim) for the 
Crown. 

The judgment of the High Court (Ghose and Wilkins, JJ.) was as 
follows 

The appellant before us, Kashi Natl) Naek, has been convicted by the 
Sessions Judge of Midnapore of offonces under sections 4(5? and 467/114 of 
the Indian Penal Code, and section 82, clause id) of the Registiation Act. The 
document which is said to have been forged is a Kabaln, hearing date the 16th 
March 1896, purporting to have been executed bv one Khettor Nath Das in 
favour of a certain lady, the wife of one Kashi Nath Das. The deed was present¬ 
ed for registration to tho Sub-Registrar ; but he, suspecting something wrong, 
refused registration. It is said, however, that the appellant before us made 
cerlain representations before the said Registrar in regard to the person who 
presented the document for registration, and asked that officer to register the 
document, saying that it was all right. A prosecution was afterwards started 
against Kashi Nath Das and tho appellant, Kashi Nath Naek : and it. would 
appear fiom the record that Kashi Nath Das, the person who really had 
an interest under the document in question, was convicted by the Magistrate 
under section 82 of the Registration Act. As regards tho appellant, Kashi 
Nath Naek, alter certain proceedings had been taken against him by 
the Magisterial authorities, lie was committed [209] to fake his trial 
before the Sessions Court for offences to which we have already made reference, 
and he was convicted accordingly. It seems t.o ho perfectly clear upon the 
evidence in the case that the alleged executant of the document, Kiielter Nath 
Das, was dead before the date of the document in question ; and there can also 
be no doubt that the appellant, Kashi Nath Naek, was not only the writer of 
it, but was also the person who took an active part in the preparation of the 
document; but the evidence is wanting to show that he tooR any pait in the 
forgery of Ihe name of Khetter Nath Das, the alleged executant of tho docu¬ 
ment ; and we are of opinion that it is almost impossible to convict the 
appellant before us, upon tho materials upon the record, of the offence of foigery. 
It appeals to us, however, at the same time that whoever the forger of the docu¬ 
ment might have been, Kashi Nath Naek abetted the act of forgery ; and in that 
view of the matter we think that lie ought to he convicted under section 467/109 
of the Indian IVnal Code, namely, that ho abetted the offence of forgery of 
the document. As we have already observed, there is nothing to indicate that the 
appellant was a party to, or took any part in, the actual forgery of the docu¬ 
ment; nor does it appear that he was present upon tho occasion when the 
document, was forged. We, therefore, think that section 114* of the Indian 

*[Sec. 314 :—Whenever any person, who, if absent,, would be liable to be punished as 
- an abet tor, is pa sent when the art or offence for which he 

Abettor present when would be punishable in consequence of tho abetment is com- 
offence is committed. mitted, he shall be deemed to have committed such act 

or offence.] 
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• Penal Code has no application to the present case; and that the proper section 
to convict him under would be section 467/109 of the Indian Penal Code. 

As regards the offenoe said to have been committed by the accused under 
section 82, clause ( d ), of the Registration Act, the evidence, to our mind, is doubt¬ 
ful. The Sub-Registrar, who is a respectable and responsible officer of Govern¬ 
ment, distinctly swears that the appellant did not take that part at the time 
the document was presented for registration which has been attributed to him ; 
and in the conflict of testimony which exists in this case, we think it would be 
unsafe to convict him under clause (d), section 82 of the Registration Act. 
We, therefore, set aside the conviction under the Registration Act, and convict 
him under section 467/109 of the Indian Penal Code only. 

In the circumstances, we think that the justice of the case will be amply 
met, having regard to the terms of the section £210j of the Penal Code under 
which we convict him, by sentencing the appellant to two years’ rigorous 
imprisonment. 

We might add that a point was raised before us by the learned Vakil for 
the appellant to the effect that section 467 of the Indian Penal Code had no 
application to the present case: because the document, which was a kobala, 
was not actually registered, and, therefore, it could not possibly operate as a 
valuable security within the meaning of that section. We are, however, unable 
to accept this contention as correct; because the section in question runs thus : 
“Whoever forges a documont which purports to boa valuable security ora 
will,’’ and so on. The words are “ which purports to he ” and not “ which is ” 
a valuable security. The document may not be an effectual document so as to 
pass title until it is registered; but so soon as it is registered it takes effect 
from the date ol execution thereof; and although it may not he a valuable 
security until the registration is completed, still it “ purports " to be valuable 
security within the moaning of the section. We find tlmt the Madras High 
Court in the case of Queen-Empress v. Kama so mi, (1888) I. L. R., 12 Mad., 
148. referring to the case in 2 East’s Pleas, p. 955, took very nearly the same 
view which we have just, expressed ; and although the facts of the case were some¬ 
what different, from those of the present case, still the principle which is laid 
down therein equally applies to this case. 

S. C. 13. 
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APPELLATE CIVIL. 

The 14th July, 1897. 

Present: 

Mr. Justice Macpherson and Mr. Justice Ameer Ali. 


Gyanne8sa and others.Plaintiffs 

versus 

Mobarakannessa and' others.Defendants. : 


Transfer of Property Act {IV of 1882), section 118 — Exchange — Partition- 
Evidence Act (/ of 1872), sections 21 (d), 11 {2) —Admissibility 
of petition and written statement filed in a previous proceeding. 

Some of the co-owners possessing an undivided share in several [211] properties took 
by arrangement a specific property in lien of their shares in all the properties. 

Held, that this transaction was not an “ exchange ’’ within the meaning of section 118t 
of the Transfer of Property Act, but the completed transaction amounted to a “ partition ” 
which is not required by law to be effected by an ni-itnuncnt in writing. 

' Frith v. Osborne [(1876) L. R.,3 Oh. IX, 618J referred to. 

Where the plaintiffs and some of the defendants were co-owners of certain properties, 
the question at issue being whether there was a partition between them, and whether under 
that partition the defendants eaine to be in possession of a specific property in lieu of their 
shares in all the properties, a petition and a written-statement filed by the defendants In 
certain previous suits admitting the partition and the exclusive acquisition of the specific 
property were put in, hut objected to as inadmissible in evidence : 

Held, that the documents were admissible against those defendants under sections 11 
cl. (2) and 21 cl. (3) of the Evidence Act. 

Naro Vinayekv. Nathan [(IHUl)I. L. R,, 16 Bom , 125] relied upon. 

THE facta of the case fully appear from the judgments of the High Court. 

Dr. Rash llehary Ohose and Bahu Upendra Nath Milter for the Appellants. 

Mr. C. Gregory and Moulvie Mahomed Mustafa Khan for the Respondents. 

The following judgments wero delivered by the Court (MaOI’HKKSON and 
Ameer Ali, JJ.) 

Macpherson, J.—The plaintiffs Nos. 1 to 3 and the defendants Nos. 2 to 
4, being the descendants of one Naffar Mahomed, were the owrmrs of the jote 
which is the subject of this suit and other properties. In June 1888, they 
entered into a written agreement called a solenamn, by which the plaintiffs took 
a two-third share and the defendants a one-third share of the jote. The solenama 
is not before us, and we are not acquainted with its precise terms, hut it is said 
to have effected a settlement of the disputes relating to all the family properties 
and to have provided for a partition of them. One provision admittedly was 

•Appeal from Appellate Decree. No.147 of 1896, against the decree of R. R. Pope, Esq., 
District Judge of Dinajpur. dated the 7th November 1895, reversing the decree of Baboo 
Kali Prasanna Mukerjee, Subordinate Judge of that District, dated the 27tli of June 1895. 

t [Sec. 118 :—When two persons mutually transfer the owner- 
“ Exchange ” defined. ship of one thing for the ownership of another neither thing nor 

both things being money only, the transaction is called an 
“ exchange". 

A transfer of property in completion of ail exchange can be made only in manner pro¬ 
vided for the transfer of such property by sale.] 


12 CAL.—98 
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■Vwiat, in the event of a partition, the defendants should take the whole jots as- 
\ representing their share of all the properties. 



[21 w ] The plaintiffs claim a two-third share of th ejnte alleging a disposses¬ 
sion by the defendants in March or April 1892. The first defendant claims to 
have purchased the entire jote from the other defendants after the partition con¬ 
templated by ihe solenama had been made. The facts in issue are: (l) Whether 
a partition in accordance with the terms of the solenama had been effected ; 
(2) whether after partition the first defendant had purchased the jo'e from the 
other defendants. The Lower Appellate Court deciding both those issues in 
favour of the defendant reversed the first Court’s decree and dismissed the suit. 


It is now contended that the transaction by which the vendeo defendants 
obtained the jote being one of “ exchange ” under section 11H of the Transfer of 
Property Act, could only he effected by a registered instrument and that there 
was no valid transfer nf the ./We to them. Also, that the District Judge in 
finding a partition lias improperly relied up m two documents which were 
irrelevant and not evidence against the plaintiffs. 

The solenama, it mav he observed, was registered, but there was no sub¬ 
sequent writing giving effect to the partition. 

The learned pleader for the appellant relies upon the case ol Frith v. Osborne, 
(1876) L. R, 3 Cli. D. 618. as showing that the transaction referred fro was 
in substance an exchange ” as defined in section 118. There, an undivided 
moiety of lands was vested in A, B and C as trustees of a settlement, which 
expressly authorized a partition, and the ether moietv was vested in D, E and 
F as trustees of a settlement with power to sell or exchange, and a partition 
deed was executed by the trustees of the two moieties. The question arose as 
to whether the power of sale and exchange given to D, E and F authorized a 
partition, and that involved the further question, which was then douhtful, of 
the power of tenants in common to effect an exchange of their respective moieties 
of the land held in common before they bad made a partition. The Master of 
the Rolls held that such an exchange could be made, and that the power of 
exchange was properly exercised by a partition. In deciding a question such as 
that now raised, we must avoid getting involved in the intricacies of the law of 
England relating to real property. 

[213] Assuming that there was what amounted to an “exchange” within 
the words of section 118 between the vendor defendants and the plaintiffs, the 
undivided interest of the former in all the other properties being exchanged for 
the undivided interest of the litter in the jote, the Transfer of Property Act does 
not apply to the transaction. The exchange was intended to and did effect a 
partition. The completed transaction was the partition by which the parties 
held in severalty the lands which had been before held in common. The law 
dot's not require a partition to be effected by an instrument in writing, and the 
right of partition being an incident of property held as this property was, the 
right is not., according to the second section, affected bv any of the provisions 
of the Act. The Act, moreover, does not profess to deal with partitions or the 
way in which they are to he effected. 

Treating, therefore, the transaction as a partition, although it may have 
been effected in a way which involved, as botween the co-owners, a transfer of 
the ownership of parts of the undivided property amounting to an exchange* 
I hold that it does not come under section 118, and that it was not necessary 
to complete it by a registered instrument. 

The documents objected to are Exhibits 9 and 43, the former being a 
petition, apd the latter a written statement, putin by the vendor defendants 
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in certain suits, and they contain statements of those defendants that they 
were in possession of the entire jote. The District Judge says they were 
objected to before him as containing admissions made by the defendants which 
oould not he proved on their behalf, and that is all we know about them. 

The vendor defendants, who are charged in the plaint with colluding with 
the vendee, the first defendant, putin a verified written statement denying the 
partition apd the sale, and one of them, it is said, was examined as a witness 
for the plaintiff. It. is clear that they were supporting the plaintiffs' case, and 

1 think the statements which wont to show that there had beon apirtition and 
that they had changed their attil.udq could bo proved as against them. The 
reference to section 157 is probably a mistake, hut I think the Judge was light 
under the circumstances of the ca«e in holding that the statements were 
admissible under section 21 (.1) and section 11 (2} of the Evidence Act. 

[214] The appeal is dismissed with costs. 

Ameer All, J.—1 am of the same opinion. Two questions were raised in 
this appeal: (l) That the District Judge was wrong in relying on certain docu¬ 
ments referred to in his judgment as they were inadmissible in evidence against 
the plaintiffs ; arid (2) that, as the transaction by which defendants 2 to 4 are 
alleged to have acquired the property in suit was or amounted to an “ exchange,” 
under tire provisions of section 118 ol the Transfer of Property Act, it ought 
to have been effectuated by a registered document, and not having been so 
done, the defendants 2 to 4 could not acquire any title thereto or convey any 
title by their sale to the first defendant. 

As regards the first point, it must he remembered that the question at issue 
in the case was whether or not there was a partition between the heirs of one 
NafTar Mahomed, viz , the plaintiffs and defendants 2 to 4, and whether under 
or in consequence of that partition, defendants 2 to 4 had acquired an 
exclusive right to the property in suit. The defendants 2 to 4, from whom the 
first defendant purchased tbo jote, denied in their written statement that they 
had exclusively acquired or were in exclusive possession of the property. 
They denied also the fact of the sale to’the first defendant. It appoirs that 
the second defendant was examined on commission on behalf of the 
plaintiffs. Under tho chcurnstances, therefore.it is clear that the defend¬ 
ants 2 to 4, though placed in the category of defendants, wire exactly in 
the same position as tho plaintiffs, and that their interests were more or less 
identical. The two documents objected to are a petition and a written state¬ 
ment filed in some previous proceeding or proceedings, in which tho defendants 

2 to 4 admitted tho partition, and the exclusive acquisition by them of the 
jote in suit. These documents were, therefore, clearly admissible against 
them. But I go further and hold that, having regard to the position of the 
parties, the statements contained, in those documents are admissible generally 
in corroboration of the first defendant’s allogati >n. The plaintiffs aud defend¬ 
ants 2 to 4 were co-owners of certain property, and the fact in issue in the 
present case is, as already stated, whether there was a partition between them, 
and whether under that partition tho defendants 2 to 1 acquired or came to be 
[218] in possession of a specific property in lieu of their shares in all the 
properties. Any act done or statement made by any of the co-owners which 
tends to corroborate the fact of partition would lie relevant to the inquiry and 
consequently admissible in evidence. In Naro Vinayek v. Narhnn , (1891) 1. 
L.R., 16 Botn., 125, statements such as we find here were held to come 
under the provisions of section 11 of the Evidence Act I ain, therefore, of 
opinion that the petition and wiitten statement, to the admissibility of wheih 
objection has been taken in this Court, are facts which by section 11 are 
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';T®l6vattt as they make the existence of the partition, which is the fact in issue, 
highly probable, and that no error has been committed by the District Judge 
in relying on them. 

As regards the second point the grounds of decision have been so dearly 
stated by my learned colleague that I have very little to add. I only wish 
to observe that English cases are of much assistance in elucidating genera 
principles and construing enactments when the Acts of the Indian Legislature 
happen to be in pari materia with English Statutes. But it would be 
dangerous, I think, to introduce into this country the complicated principles 
or incidents of the English law relating to real property. The question, how¬ 
ever, is whether section 118 of the Transfer of Property Act is applicable to a 
transaction of the nature alleged, and found by the Judge to have taken place 
bfcV'JJeeii the pY&vntAfts. and the defendants 2 to 4. Section 118, in my opinion, 
is not applicable to cases where some of the co-owners jvvjsMsing an undivided 
share in several properties take by arrangement a specific property in lieu of 
their shares in all. Section 118, as its language shows, refers to cases where 
two persons owning two specific properties transfer or convey their respective 
ownership one to the other. 

In tills country a partition between co-owners does not require to be 
effectuated or evidenced by a written document, and there is nothing in the 
Act or in the phraseology of section 118 to warrant the suggestion that the 
Legislature intended to make any alteration in the recognized law on thesubject. 

For these reasons I agree in dismissing the appeal with costs. 

B. D. B. Appeal dismissed. 


NOTES. 

[A partition of joint property is not tin etching 1 within sue. IIS, Transfer of Property 
Act. 1882 10 C.L.J., 503 ; (1914) 10 M.L.T.. 502 ; (1912* 18 I.C., 524 (Burma) ; see also 

(1901) 5C.VV.N., 724.] 


[216] The 3rd September, 1807. 

Puli SENT : 

Mb. Justice Macpiieuson and Mu. Justice Ameek All 

Abdool Latif Moonshi and another.Judgment-debtors 

versus 

Jadub Chandra Mitter.Decree-holder, Auction-purchaser.'' 

Sale for arreais of rent—Application to set aside, sale—Bengal Tenancy Act 
(VIII of 1885), section 174, clauses ( 1) and (2)—Deposit of decretal 
amount incorrectly calculated by ministerial officers of Court — 

Effect of deposit without a prayer in express terms to set 
aside the sale — C'kalians — Practice. 

The judgment-debtor, within thirty days from the date of sale of his holding for arrears 
of rent, deposited in Court under section 174 of the Bengal Tenancy Act the decretal amount 
by a ehallan endorsed by the chief ministerial officer of the. Court executing the decree. 
Subsequently it was discovered that the amount was short by 9 pies, which the judgment- 
debtor forthwith paid in, making up the deficiency, and presented a petition, praving that 

* Appeal from Order No. 292 of 1896 against the order of R. B. Pope, Ksq,, District 
Judge ot Dinajpur, dated tho llth of May 1896, affirming the order of Babu Debendra Nath 
Roy, Mwrmif of Dinajpur, dated the 22nd of February 1896. 
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“ tb® execution ease may be declared aB finally dosed," but without applying in express 
terns to have the sale set aside : Held, that under section 174 of the Beugal Tenancy Act 
the Court was bound to set aside the sale, notwithstanding that the applicant did not in 
express terms ask for that relief. Ugrah La.ll v. Radha Pershad Singh, (1891) I. L. R., 
18 Cal., 255, referred to. 

Per AMEEK ALI, J.—Tho fact of his depositing the amount was a sufficient indication 
of his intention to seek the relief. 

Per MaCPHEBSON, J.—The challan which sets out the purpose of the deposit may be 
regarded as a suflicient application. 

The facts of the -case sufficiently appear for the purposes of this report from 
the judgments of the High Court. 

Syud Shamsul tluda for the Appellants. 

Dr. Rash Uehary Ghose and Babu Jasoda Randan Paramanik for the 
Respondent. 

Tlie following judgments were delivered by the High Court (Macphehson 
and Ameek Ali, JJ.) : — 

Ameer Ali, J. —It appears that on tho 6th of January 1896 the holding 
of the appellant, who is a ratyat, was sold in execution of a decree obtained by 
his landlord, respondent in this Court, for [217] arrears of rout, and was 
purchased by the latter on the 3rd of February. The appellant deposited in 
Court, under the provisions of section 171 ol the Bengal Tenancy Act, the 
amount recoverable under the decree, with costs and a sum equal to five per 
cent, of the purchase-money. On tho 7th of February the decree-holder 
presented an application to the Munsif, stating that the judgment-debtor had 
deposited 9 pies too little, and praying that the sale be confirmed, whereupon 
the Court ordered that the judgment-debtor might apply to have the sale set 
aside. The Court did not express any opinion whether the statement, made in 
the decree-holder’s petition that the amount deposited was short by 9 pies 
was correct or not. Ftom the form of the order it would seem that the Munsif 
did not consider it well founded. However that maybe, on the same day, 
presumably in order to be on the safe side, tho judgment-debtor presented the 
following petition to the Court: - 

“ That on account of the claim in the above ease together with costs and damages a sum 
of Rs. 52-9-15 gds. was deposited on the 3rd February, but upon a calculation it has been 
found that the said amount of claim lias been clep Kited less by 8 pice (15 gds.). It is there 
loro prayed that the Court may be pleased to allow the said deposit of 3 pice to bo deposited 
and to declare the execution case as finally closed.” 

This petition does not appear to be dated, but tho impression of the seal 
of the Court hears date the 7th of February. The 9 pies was thus brought 
into Court on the 7th of February, anti was ordered to he received on the 10th 
of February by a challan of that date. 

The lower Courts have rofused to set aside the sale of the appellant’s 
holding, on the sole ground that as he made no application it could not be set 
aside. The District Judge, in affirming the order of the Munsif, says that 
“subsequently on the 10th February the judgment-debtor deposited in Court 
the 9 pies necessary, but made no application to set aside the sale.’’ It 
seems to me that the learned Judge is in error on both points ; the 9 pies 
was brought into Court on the 7th of February at the latest and not on the 
10th, and the judgment-debtor did apply by the petition of that day to have 
the sale set aside. No other meaning can reasonably ho attached to the 
prayer of that petition. 
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”■ \ The Courts below have rejected the appellant’s application to [218] set aside 
the Sale of bis holding, apparently on the ground that under tfce law the 
judgment-debtor is bound to apply for that purpose in express terms. 

Section 174 of the Tenancy Act, which gives to the raiyat the right of 
having the sale of his holding set aside, runs as follows :— 

(1) “ Where a tenure or holding is s >ld for an acre ir of rent due thereon, 
then, at any time within thirty days from the date of sale, the judgment-debtor 
may apply to have the sa'e set aside ori his depositing in Court, for payment 
to the decree-holder, the amount recoverable under the decieewith costs, and, 
for payment to the purchaser, a sum equal to five per ceuttfm of the purchase- 
money. 

(2) If such deposit is made within the thirty davs, the Court shsll pass an 
order setting aside the sale, and the provision of section 31-5 of the Code of 
Civil Procedure shall apply in the case of a sale so set aside.” 

The remainder of the section is imrniterial for the purposes of the present 
case. The Act nowhere provides how or in what mole the judgment-debtor 
is to apply. There is nothing to compel the judgment-debtor to apply by a 
mukhtcar or pleader, and in fact it is conceded that lie might have applied 
verbally and in person. Hut it is said that the words “ may apply” indicate 
that some sort of application is necessary. Suppose the judgment-debtor 
happens to bo a dumb person, would lie lie debarred from having the benefit of 
this section, or would he be compelled to employ a proxy in (.he shape of a 
pleader or muklitear? Surely this could hardly he the intention of the Legis¬ 
lature. in my opinion the fact of his depositing the amount is a sufficient 

indication of his intention to seek the relief which the law provides. He 

brings in the money with what object ? Surely for no other teason but to have 
the sale of his holding «et aside. And T think the provisions of sub-section 2 
clearly support this view. It declares that if the deposit is made, the Court 
shall pass an order setting aside the sale, lb shows that when the amount is 
deposited, it becomes the duty of the Court to set aside the sale. In 

my opinion the appellant did, as a matter of fact, apply to set aside the 

sale, and even if lie did not, having deposited the amount he is entitled 
[219] to have Mies lie set aside, and the Court is bound (under sub-section 2 
of section 1471 to make an older to that effect. 

This, as I have already slated, was the sole ground on which the lower 
Courts have refused to set a->ide the sale. Tn this Court it was urged that as 
the amount deposited bv the appellant on the 3rd of February fell short by 9 
pies, the sale ought not to be ses aside. This point dues not appear to have been 
pressed in either of the Courts below, for there is nob the smallest reference 
to it in their judgm nits. And 1 do not feel disposed to entertain it in this 
Court. Nor are the circumstances of the ease such as to induce me to do so. 
The auction-purchaser, who isalmittediy the 1 an 1 lord decree-holder, incurs no 
loss: he seeks to tie the appellant down to the strict letter of the law. In 
that caso he ought to have pressed the point in the Courts below. 

So far as the question raised here is concerned, the present case is exactly 
similar to the case of (Jqrah Ln.ll v. liadha Pershid Singh, (1891) I.L.R., 18 
Cal., 255. decided by Pethekam, C.J., and myself. In that case also the 
ratyal, judgment-debtor, deposited within the month a certain amount which 
was found afterwards to he short of the exact sum required by a trifling 
amount, which was subsequently paid up. And we held that the Munsif had 
acted rightly in setting aside the sale. 
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Assuming that the decree-holder, ill a case like this, is entitled to urge 
the poin#here, I think that as the materi ils on the record are sufficient to 
enable the Court to form an opinion whether it is well founded cr not, it 
would only cause harassment to the judgment-debtor to remand the case for 
further inquiry. Ordinarily a judgment-debtor has no idea of the amount of 
costs and the additional sum payable by way of damages or compensation, 
whiuh is calculated on the basis of a percentage on the purchase-money. As 
a matter of well known practice the calculation is made in the office of the 
Judicial Officer executing the decree; and the aggregate amount is then entered 
in a challan or order to the Treasury Officer to receive and credit the same. 

These challans contain three parts: The first part, is to he filled in by 
the payer, the second is to be filled in bv the Court [220] or under its orders, 
and the third part is to he filled in at Court by tho cashier or the Treasury 
Officer. The fiist part of the challan, daled the 3rd February 1890, given to 
the appellant, runs thus:— 


Name of person 
or persons on 
whose hehalf 
tho money is 
tendered. 

Name of person 
or persons to 
whose credit the 
amount is to he 
placed 'n the 
Court’s Book 

Number of suit 
for dale of judicial 
decree or order 
(if any) the 
aniuunl is 
tendered. 

Particulars 

1 of 

1 Receipts. 

Amount 

tendered. 

) 

1 

1 

Remarks, 

if 

any. 

1 

‘J 

i 

a 

1 

4 

I 

1 

i 5 

1 

1 

l 6 

| 

Abdul Latif 
Mutisliee. 

Judgment-debtor. 

J.idnb Ohundur j 
Milter. | 

Decree holder, j 

Reut Decree. 

No. 882 of 18!)5. 

Mention in the 
sale proclama¬ 
tion. 

Its. AS. 1*. 
48 15 5 

Rs. AS 1? 

Fifty-two 


1 

i 

j 

1 

1 

Sale 

fee J 1 10 
Dama¬ 
ges a 7 0 

5 2 7 15 

52 7 9 

rupeos 

Si‘Vl‘11 

iinnas and 
ninu pi os 
only. 


(Not legible.) Abdul Bar, if. 

Signal urc of Chief Signature of the person 

Ministerial ollioer. ieiKleriug the mono,. 


It hears the endorsement of the chief ministerial otlicer, presumably bo 
vouch the accuracy oi the amounts entered in tho 4th column; otherwise his 
endorsement would ho meaningless. 


The second part runs thus: — 


Registered 

Number. 

Regisi oral 
Date. 

j 

1 Account to be credited whether 
Civil Court depi sit lines or 
forfeitures, stamp dutv and 
penalties, or miscellaneous 
or petty receipts. 

i 

As per Court’s 
challan 
register. 

1 

2 

a 

4 

1161 

3rd Feb. 1896. 

) 

0. Deposit. 
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£221] and contains the following order to the Treasury Officer, Dinajpur:— 
To * 


The Treasury Officer, Dinajpur. 


(Not legible.) 

Receive and credit itae above if tendered to you 
Signature of the before 3 F.M. to-day. 

Accountant. (Not legible) 

District Judge’s Signature of the Judge in charge. 

Court, dated 3rd February 1800. 


This order is signed by the Judicial Officer in charge, and is counter-signed 1 
by the Accountant of the District Judge’s Court. 


Part third runs thus :— 

Received Notes. 
Received silver and copper. 


Treasury Officer entered here 
i number of notes. 


Received Total Rupees... 52 


Signature Cashier of the Court, Ac. 

(not l- gible) (not legible) 

3rd February' 1890. Accountant of the Treasury. 

It will be seen from the above that the amount which the appellant 
deposited was checked in the shemhta or office of the Judicial Officer executing 
the decree ; its accuracy is vouched by the chief ministerial officer; it is then- 
placed before the Judicial Officer, and receives his sanction. With all those 
guarantees for accuracy the appellant goes and deposits the money, ft can 
hardly he said under the circumstances that the appellant, a raiyat, is respon¬ 
sible for a mistake in calculation made in the offieo. He did what under the 
law he was required to do, viz., to obtain a chaltan for the amount that he had 
to deposit, for without the necessary chaltan. he could not have paid the 
amount. With that document he goes to the Treasury [222] and deposits the 
sum of money stated therein. The decree-holder (purchaser) then discovers 
the deficiency of three farthings, and as soon as the judgment-debtor comes 
to know of it he pays in that also. 

To my mind it would bo grievous under the circumstances to hold that 
he is disentitled to have the sale of his holding sot aside. 

For all these reasons, 1 would decree the appeal and set aside the orders of 
the Courts below, and would direct that the sale of the 6th of January 1896 
be set aside with costs in this Court. Wo allow the appellant no costs in the 
Courts below. 

Macpherson, J - I agree that a separate and formal application for the 
setting aside of tho sale under section 174 is not essential, and that if the 
necessary amount is deposited in due time the Court must set aside the sale. 
The challans, by which the amount is deposited with the Court’s permission 
and which sets out the purpose of the deposit, may be regarded as a sufficient 
application. The decision of the lower Courts cannot, therefore, be supported on 
the ground on which it rests. 
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That being so, I am not prepared to dissent from the conclusion of my 
learned colleague, that the case is practically governed by the case to which 
he has referred. 

B. D. B. Appeal allowed. 


NOTES. 

I As regards the effect of deficiency in deposit dm* to miscalculation l>v oflioers of the 
Court, see (1899) 26 Cal., 440F.B. ; fl'JOG) 11 C.W.N., Ilf,.] 

[ 25 Gal. 222 ] 

MATK1 MON IA L .1UBI8DICTION. 

The Oth September, 1 SO 7. 

Present: 

Mh. Justice Ameer Ali. 


K. M. Butt.Petitioner 

versa s 

F. C. K. Butt.Respondent. ' 

Practice — Divorce - Withdrawal of petition for dissolution of marriage .— 
Costs of petitioner, on what scale allowed —Divorce Act (IV of l HO !)), 

sections 7, -15 and 40. 

Tho petitioner on the ‘2nd June 189G presented her petition, m which she prayed for the 
dissolution of her marriage with the respondent on the grounds of adultery and cruelty. A 
commission was issued at her instance to ex mime witnesses* in England on tho charges of 
adultery and cruelty, and the result of their evidence w.is that the petitioner was 
satisfied that [223] the charges .relight bv her against her husband were wholly un¬ 
founded, and she oil tin 2nd Septum he-, 1997 applied for leave to withdraw her suit, and for 
payment of her costs hv the respondent. She contended that hei costs should he paid by 
him as between attorney and client. The respondent, submitted he ought to pay costs as 
between party and party. Held, that the p -titioner’s costs, including costs of this applica¬ 
tion, be taxed as between pirly and ptrty. it being open fur the attorney for the wife to sue 
the husband for the rest of the costs. 

ON the 2nd June 1B96 the petitioner Kathleen Mary Butt presented her peti¬ 
tion, in which she prayed for the dissolution of her marriage with tho respon¬ 
dent Frank Charles Kernot Butt on tho grounds of adultery and cruelty, or in 
the alternative fot a judicial separation and for the custody of her child. 
Subsequently a commission was issued at the instance of the petitioner to exa¬ 
mine certain witnesses in England IJnon the return of the commission exe¬ 
cuted the petitioner found that the evidence taken thereundor did not support 
the charges made by her in her petition, and determined to withdraw her suit. 

On the 2nd September 1897 she applied by petition for liberty to withdraw 
her suit, and for an order that the respondent should pay her costs of the suit 
to be taxed on such scale as the Court might direct. 

Mr. Garth for the Petitioner.—The Petitioner withdraws her petition. 
The only question now before the Court is what the scale of costs should be. 
The respondent contends that he ought to pay costs as between party and 
party, whereas tho petitioner’s contention is that ho ought to pay her costs as 

* Matrimonial Jurisdiction, Original Civil Suit No. 4 of 1896. 
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between attorney and client. The withdrawal of the petition is no reason why 
the solicitor should be deprived of his costs. The Court assumes the wife has 
nothing, and the solicitor is entitled to be paid his costs in full, and that would 
be costs as between attorney and client. In Robertson v. Robertson , (1881) L. 
R,. 6 P. D., 119, it was held that the costs of the wife payable by the husband 
were not limited to the amount paid into Court or secured by the husband for 
that purpose. Otway v. Oticay, (1888) L. R., 13 P. D., 141, and Holt v. Holt 
and Fleming, (1858) 28 L. J., P. and M., 12, also support this contention. The 
Court would not allow the solicitor to lose costs due to him from his client, 
and the client under the circumstances is in reality the husband. 

[224] Mr. J. G. Woodroffe for the Respondent.—There is express authority 
that the costs should be as between party and party; it was so held by the old 
Ecclesiastical Courts, and the same rule lias boon followed after the passing of 
the Matrimonial Causes Acts of 1857 and 1858. In an ordinary suit the costs 
would be as between party and party, costs as between attorney and client be¬ 
ing allowed only when it is expressly provided for, as in a mortgage. The 
general rule, therefore, is that costs should be allowed as between party and 
party. There is nothing in matrimonial causes to take them out of the general 
rule. Sections 7, 35 and 45 of the Indian Divorce Act (IV of 1869) are 
the only sections which apply to costs, and they seem to indicate that the 
Courts in India should act on the principles of the English Courts of 
Divorce. The general principles of taxing costs against a husband in a matri¬ 
monial cause are the same as in other cases,—Browne on Divorce, 5th edition, 
p. 361. In England formerly the wife was allowed costs as between party 
and party up to the setting down of the case for trial,—Browne on Divorce, 
5th edition, p. 342. Can it be said that the principle is different after the 
case is set down for trial as to the recovery of costs reasonably incurred by the 
wife ? [See Browne on Divorce, 5th edition, pp. 359 and 360— Ottaway v. 
Hamilton (1878, 3 C. P. D., 393) J. The Matrimonial Causes Acts of 1857 and 
1858 do not contain provisions for costs as between attorney and client. That 
shows that the costs should be taxed as between party and party. If a case 
can be made out with reference to the other costs so as to bring them in as 
necessaries, then the remedy is by suit properly framed ; those costs cannot 
be proved before the taxing officer- Allenv. Allen and D'Arcy, (1860) 2 Sw. & 
Tr., 107, Stocken v. Pattrick, (1873) 29 L. T., (N. S„), 507. There is no doubt 
on the English authorities that the scale of costs should be as between party 
and party. The only authorities in the Indian Law Reports are P. v. P. (1872) 
9B. L. R., Ap., 6, and Natali v. Natali, (1885) I. L. R., 9 Mad., 12. They 
appear at first sight to be against this contention ; but in the first case the 
point was not alluded to in the judgment, and in the second case the point 
was not raised. 

[225] Ameer Ali, J .— This was a wife’s petition for dissolution of her marri¬ 
age on the ground of the respondent’s cruelty and adultery. A commission was 
taken out to examine witnesses in England, and the result of tbeir evidence 
is that the petitioner is satisfied that the charge of adultery brought by her 
against the husband was wholly unfounded. She therefore applied to withdraw 
the suit, aud by consent an order was made to that effect on the 2nd Septem¬ 
ber instant. I, however, reserved for consideration the question of the prin¬ 
ciple on which the petitioner's costs to be paid by the respondent should be 
taxed. On her side it has been argued that the costs should be taxed as 
between attorney and client. On the respondent’s side it has been urged that 
they should be taxed as between party and party. So far as can be gathered 
from the reports this is the first case in which the question has been expressly 
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raised in this country, and as it involves a principle of some importance 
it is necessary that it should be carefully and fully considered. 

The Indian cases cited at the bar do not afford much assistance. In the 
case before MACPHIRSON, J., in P. v. P. (1872) 9 B. L.R.,Ap., 6, the prayer was 
that the petitioner, who was the attorney for the wife, should have his costs 
taxed as between attorney and client. The learned Judge, after dealing with 
the facts and circumstances of the case, made the following order : — 

“ Therefore, although I shall order the petitioner’s cost3 to be taxed and 
to be paid by the respondent to her attorney (ho being substantially entitled 
to such an order), her attorney must personally bear his own costs of this appli¬ 
cation. The petitioner’s costs will be taxed on scale 2. ” 

There is in the ordering part no reference to the prayer in the petition 
that the costs should be taxed as botween attorney and client. The inference 
is that that portion of the prayer was not acceded to. 

In Natali v. Natali, (1885) I. L. R., 9 Mad., 12, it was directed that the 
costs of the wife should be taxed as between attorney and client, but it does 
not appear that the point was argued or considered. 

[226] The Indian Divorce Act (section 7) provides : “ That subject to 
the provisions contained in this Act, the High Courts and District Courts 
shall, in all suits and proceedings hereunder, act and give relief on principles 
and rules which, in the opinion of the said Courts, are as nearly as may be 
conformable to the principles and rules on which the Court for Divorce and 
Matrimonial Causes in England for the time being acts, and gives relief.” 

Section 35 deals with the question of costs, but docs not lay down any 
rule regarding the mode in which the costs of the wife should he taxed. Sec¬ 
tion 45 declares that “ subject to the provisions herein contained, all proceed¬ 
ings under this Act between party and party shall be regulated by the Code 
of Civil Procedure.” 

Under these circumstances l must, having regard to the provisions of 
section 7 of the Act, look for guidance to the English cases. 

Mr. Garth for the petitioner has contended that as the husband has bo 
pay the wife’s costs, it follows that he must pay what she is liable for to 
her attorney, and he has referred to Robertson v. Robertson, (1881) L. R., 6 
P. D., 119. This was an appeal from the judgment of the Divorce Court, 
and one of the questions raised was whether the costs of tho wife payable by 
the husband wero not to exceed the amount paid into Court or secured by 
him. It was held that such costs were not limited to the amount paid into 
Court or secured by the husband, and the conclusion come to is thus exprossed 
by the Master of the Rolls at p. 123 :— 

“ It appears to me, therefore, that when the defence is fairly and reason¬ 
ably conducted the solicitor ought to be paid in full his costs, that is his 
costs properly incurred. ” 

In Otway v. Otway, (1888) L. R., 13 P. D., 141, a similar question came 
up for consideration. In that case the wife was found guilty of adultery, and 
the question was whether the husband was liable to pay the costs reasonably 
incurred by her in the Appellate Court, and it was held that be was. No 
question as to the mode of taxation was considered or decided in either of those 
two cases. 

[227] The cases cited for the respondent bear more directly on the 
question. In Stocken v. Pattrick, (1873) 29 L. T., (N. S.) 507, the solicitor 
brought an action at common law for the recovery of bis costs from the hus¬ 
band, and Chief Baron KELLY, in dealing with the questions raised before him 
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, expressed himself in terms which clearly indicate the principle on which I 
ought to act in this Court. The husband, who was the defendant in that action 
had taken various objections to the suit of the solicitor, and in dealing with 
one of them, the Chief Baron says at p. 509:— 

“ Then there is another defence set up on behalf of the defendant which 
Mr. Griffiths argued with much earnestness and considerable ability. He 
says, and says truly, that where a suit of this nature is instituted by a wife 
against her husband, it must be carried on through the medium of an attorney, 
and the attorney may, under certain circumstances, call for his costs from day 
to day. That is the rule in the Divorce Court having jurisdiction over causes 
of this nature, and no doubt he is entitled to claim his costs from day to day. 
Moreover, if the suit is proceeded with and the result is a decree, he may claim the 
costs in that suit, if the suit has terminated in favour of the wife. No doubt 
it is in the discretion or judgment of the Court to allow them and decree to the 
wifo the costs of tho suit; but whether the plaintiff shall recover and so be 
held entitled t.o the costs of suit, or whether, as it may be, tho suit may be 
found agaiint h ;r and no costs are allowed,—if the costs are allowed, no doubt 
the attorney may obtain these costs, but only costs hetwoon party and party, 
and they have nothing to do with the costs as between attorney and client any 
more than in any action of debt in this Court. The attorney may recover those 
costs. He is nevertheless entitled to sue his client on whose behalf he has 
carried on the suit for the extra costs between attorney and client, and recover 
them subject to the deduction of uny money lie may have received on account.” 

This shows that in the Matrimonial Court the wife's costs are taxable as 
between party and party, and that the attorney may recover the rest of the 
costs in an action at law against the husband. 

Another case Ottaway v. Hamilton, f.1878) L K., 3 C. 1\ D., 393, bears still 
more distinctly oh the subject. There also the wife’s attorney had brought an 
[228] action lor his extra costs not covered by the taxation in the Matrimonial 
Court. Tho nature of the claim is thus stated by the Judge in the first Court: 
“ The costs of tho wife against tho defendant as between party and party had 
been taxed upon the application of the wife, but the costs for which the plain¬ 
tiff sued defendant in this action had been disallowed, and the plaintiff sought 
to recover them as costs which would be properly allowed as between attorney 
and client, and as such being necessaries supplied to the wife.” And holding 
that they were necessaries tho Judge decreed the plaintiff's claim. 

On appeal by the defendant, Lord Justice Beam WELL observed as follows : 
“ I cannot see that because the plaintiff has obtained from tho Divorce Division 
such sums as are allowed upon taxation, he is to be debarred from recovering 
the extra costs by an action against the husband.” 

The rule applied to taxation in the Divorce Division is indicated here, but 
it is more clearly expressed in Lord Justice THESIGER’S judgment at p. 401. 
He says 

“ I now come to the question whether, under the Divorce Acts, taxation 
is the only remedy which the wife or the solicitor appointed by her has for the 
recovery of extra costs. If it could have been established that these statutes 
provide for the taxation of a w ife’s costs against her husband as between solicitor 
and client, there would have been great foiee in the argument that the remedy 
to be adopted is the use of the process of the Divorce Division to obtain 
payment of then; At all events the contention would have been well founded 
that where a wife, or a solicitor employed by- her, applies to the Divorce 
Division to tax the costs, there would be such an election as to prevent either 
of them suing subsequently in an action at law.” Then, after referring to 
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section 51 of the Matrimonial Causes Act, 20 and 21 Viet., Chapter 85, he 
proceeds: “ These words seem to confer only the power of giving costs as 
between party and party, and in many cases the jurisdiction of the Court 
ought to be thus confined, for it has to deal, not only with husband and wife, 
but also with other parties, at least where the husband is the petitioner." 

I may here observe that the power over costs contained in the Code of 
Civil Procedure is given to the Matrimonial Jurisdiction [229] of this Court by 
section 45 of the Indian Divorce Act, and that this section is thus in effect 
similar to section 51 of the Matrimonial Causes Act, and points to the same 
conclusion. 

Lord Justice Thesiger also refers to Allen v. Allen and D’Arcy, (I860), 2 
8w. Ik Tr., 107, as showing that the Matrimonial Courts tax the costs of the 
wife payable by the husband between party and party. 

In this case it was takon for granted that the wife’s costs are taxed as 
between party and party, but the Judge Ordinary pointed out that in applying 
the rule a liberal construction should be put upon it. lie says : “ This taxation 
must certainly be reviewed. The question of the principle on which costs aro to 
be taxed in matrimonial suits has not yet been settled, hut 1 apprehend that I 
must adopt, as far as 1 can, the principles on which the Ecclesiastical Courts 
proceeded. 1 am infotmed that the principle of taxation in those Courts was as 
between party and party : but that term had a very different construction from 
that put upon it in Common Law Courts, because there they only allow' the costs 
of such issues as are found for the persons who are to receive costs.” He then 
proceeds to state the grounds on which a liberal construction should be put on 
the rule. 

The result is, that 1 must follow the English rule, which seems clear. It 
will be open to the attorney of the wife to sue the husband for those costs 
which may not be allowed as between party and party. My direction is that 
the petitioner’s costs, including the costs of this application, bo taxed as 
between party and paity, but liberally according at [to?] the meaning put upon 
the scale in Allen v. Alien, (18(50) 2 Sw, & Tr., 1071. The conclusion at which 
I have arrived is, l find, in accordance with the practice followed in this Court. 
Mr. Belchambers, the Taxing Officer, has at my request furnished a note, in 
which he says : “ The wife’s costs in a matrimonial suit are taxed as between 

party and party on a liberal scale, full costs properly incurrod being allowod.” 
See note at pp. 291 and 292, Belchambers’ “ Rules and Orders." 

Attorneys for the Petitioner : Messrs. Morgan A Co. 

Attorneys for the Respondent: Messrs. Sanderson d Co. 

H. W. 
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[230] APPELLATE CRIMINAL. 

The 23rd September, 1897. 

Present: 

Mr. Justice Banerjee and Mr. Justice Wilkins. 

Ali Fakir......Appellant 

versus 

Queen-Empress.Respondent." 

Charge to Jury—Misdirection by the Judge-Erroneous verdict oiving to 
misdirection—Failure of justice—Criminal Procedure Code (Act 
X of 1882), sections 418, 423 (d) and 337. 

On a charge of rape the Judge in his charge to the jury said : “ You will observe that 

this sexual intercourse was against the girl's will and without her consent, Ac.,” instead of 
saying, as he ought to have done, “ you will hive to determine upon the evidence in this 
ease, whether the intercourse was against the girl's will, &c..'' and the charge wont on in the 
same style of stating to the jury what had been proved instead of leaving it to them 
to decide what in their opinion was proved. In the concluding sentence of the charge 
the Judge said : '' You have seen the witnesses, and I have no doubt that you will return a 
just verdict.” 

Held, that such a charge amounted to .t clear misdirection, and that the verdict was 
erroneous owing to suoh misdirection. Even the concluding sentence did not satisfy the 
requirements of a proper charge. 

The provisions in section 423 ( d ) and section 537 of the Criminal Procedure Code do not 
require that the Court is to go through the facts and find for itself whether the verdict is 
actually erroneous upon the facts. 

The accused in this case was charged under sections 376 and 351 of the Penal 
Code. The jury returned a verdict of guilty, and the Judgo accepting the 
verdict sentenced the accused to transportation for life. The accused appealed 
against this finding and sentence on the ground that there was misdirection 
to the jury, and that the verdict was erroneous in consequence of such 
misdirection, and also on the ground of severity of sentence. 

No one appeared for the accused. 

The Officiating Deputy Legal Remembrancer (Mr. Abdur Rahim ) appeared 
for the Crown. 

The judgment of the High Court (Banerjee and Wilkins, JJ. j was as 
follows:— 

[281] The appellant in this case was tried by jury before the Sessions 
Court of Dacca on charges of rape and assault to outrage female modesty, 
punishable under sections 376 and 354 of the Indian Penal Code. The jury 
returned a verdict of guilty, and the learned Sessions Judge accepting the 
verdict has sentenced the accused to transportation for life. Against this 
finding and sentence the accused has appealed ; and the appeal lies on a matter 
of law only (see section 418 of the Code of Criminal Procedure) and also on 
the question of the severity of the sentence which, as the section just referred 
to provides, is to be deemed a matter of law. Clause ( d ) of seotion 423 further 
prov ides: “Nothing hereinafter contained shall authorize the Court to alter 

* Criminal Appeal No. 629 of 1897. against the order passed by P. S. Hamilton, Esq” 
Additional Sessions Judge of Dacca, dated the 2nd of August 1897. 
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or reverse the verdict of a jury unless it is of opinion that such verdict is 
erroneous owing to a misdirection by tiie Judge or to a misunderstanding on 
the part of the jury of the law as laid down hy him.” Therefore, before a 
verdict can be interfered with, we must be satisfied that such verdict, is 
erroneous owing to a misdirection by the Judge or a misunderstanding on the 
part of the jury as to the law laid down by him. In the present case, the 
law has been clearly laid down by the Judge, and no question can be raised 
as to the law laid down by him being misunderstood by the jury. The question, 
therefore, which really arises for our consideration here is whether the verdict 
is erroneous owing to a misdirection by the Judge ; and that question resolves 
itself into two other questions, first, whether there was any misdirection by the 
Judge in this case, and, secondly, 'if there was any misdirection by the Judge, 
whether it can be said that the verdict was erroneous owing to such misdirec¬ 
tion, or, in other words, whether within the meaning of section 537 of the 
Criminal Procedure Code the misdirection has occasioned a failure of justice. 

With reference to the first question, we observe that the learned Judge’s 
charge to the jury is vitiated hy this material misdirection, that it never once 
tells the jury that it is for them to consider whether upon the evidence adduced 
in the case the offences are established as a matter of fact. After having 
explained the law to them, the learned Judge says to the jury You will 
observe that in this case the sexual intercourse was against the girl’s will 
[232] and without her consent, or, at any rate, with only such consent as she 
gave under fear of the accused’s threats of violence to her,” instead of saying, 
as he ought to have done, “ you will have to detormino upon the evidence in 
this case whether the sexual intercourse was against the girl’s will, etc.,” and the 
charge goes on in that same style of stating to the jury what has been proved, 
instead of leaving it to them to decide what, in their opinion, is proved. This 
amounts to a clear misdirection. The view taken upon this point is fully 
supported by the case of the Queen-Empress v. Brpin Biswas, (1884) I. L. R., 
10 Cal., 970, where the learned Judges observe : “ It was certainly open to the 
Judge to express his own opinion regarding it ” (that is, the evidence), “ and he 
did so when he stated that ho was unable to attach any weight to it. He 
should, however, have been careful to add that it was for the jury to form their 
own opinion on this evidence; ” and wo may add that the same view is taken 
by PHEAR, J., in the Queen-Empress v. Raj Kumar Bose, (1873) 10 B. L. K., 
Ap., 36 

Our attention was called by the learned Deputy Legal Bemembrancer to 
the concluding sentence of the charge, in which the learned Judge says : “ You 
have seen the witnesses, and I have no doubt that you will return a just verdict." 
Even that does not in our opinion satisfy the requirements of a proper charge. 
The learned Judge there does not tell the jury to form their own opinion upon 
the evidence. The passage just quoted in our opinion means no more than 
this, that the learned Judge expects the jury to return a verdict which, in his 
opinion, as indicated throughout the charge, was the just verdict, or, in other 
words, a verdict of guilty. 

We are, therefore, of opinion that the first question, namely, whether 
there has been any material misdirection by the Judge, must, in this case, be 
answered in the affirmative. 

Then there remains the question, whether, owing to such misdirection, the 
verdict is not erroneous, or, in other words, there has not been a failure of 
justice. On this point the view we take is this, that both clause ( d ) of section. 
423, and section 537 of the Code of Criminal Procedure, require that before the 
verdict of a jury [233] can be reversed on the ground of a misdirection by the 
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Judge, this Court must be satisfied that the misdirection was of a nature suoh 
that it may reasonably be supposed that the verdict was erroneous by reason 
of such misdirection ; or, in other words, that there has been a failure of justice 
by reason of such misdirection. But the two provisions of the law just refer¬ 
red to do not in our opinion require that this Court is to go through the facts, 
and find for itself whether the verdict is actually erroneous upon the facts. 
The view we take on this point is in accordance with that taken by this Court 
in the case of Wafadar Khan v. Queen-Empress, (1894) I. L. R., 21 Cal, 955. 

Having regard to the nature of the misdirection pointed out above, it is 
impossible for us to say that the verdict has uob been erroneous, that is, is not 
vitiated, by reason of the misdirection. Wo must, therefore, set aside the 
finding and sentence and order the case to be retried. 

S. 0. B. Conviction set aside. 


NOTES. 

[ Set' also (1902) 26 Mad-, 1.1 

E 23 Cal. 283 ] 

CRIMINAL REVISION. 

The -mh October, 1H97. 

Present: 

Mr. Justice Banerjee and Mr. Justice Wilkins. 

Choa Lai Dass.Petitioner 

versus 

Anant Pershad Misse»'.Complainant Opposite party. " 

Revision—Power of Interference by the High Court -Test as to whether case 
is of exceptional nature or not—Practice m Criminal Case. 

The High Court will not interfere in a case during it- pendency in a subordinate Court 
unless it is of an exceptional nature ; and one test of its being of such a nature is that a bare 
statement of the facts of’the case without any elaborate argument should be sufficient to con¬ 
vince the High Court that the case is a fit on*’ for its interference at an intermediate stage. 
Chandi Persad v Abdnr Rahman [(1894) I. L. R., 22 Cal., 131] discussed. 

THE accused in this case was charged with having committed criminal trespass. 
He moved the High Court to set aside the proceedings of the Deputy Magis¬ 
trate, including the charge framed, on the ground that upon the facts stated 
by the com-[234]plainant the trespass complained of was not criminal but 
civil trespass. 

Mr. Siuha and Babu Dasarathi Sanyal for the Petitioner. 

Mr. P. L. Roy and Babu Romesh Chuuder Bose for the Opposite Party. 

The judgment of the High Court (Banerjee and Wilkins, JJ.) was as 
follows:— 

We are asked to set aside the proceedings in this case including the charge 
that had been framed against the petitioner, on the ground that upon the facts 
stated by the complainant, the trespass, which is the offence complained of, was 
not criminal trespass, and could only be civil trespass, if trespass it could be 
called ; and in support of the contention that we ought to interfere in this case, 

* Criminal Revision No. 597 of 1897 made against the order of Babu H. M* Sandyal, 
8nb-Depa£v ’Magistrate of Seopale, dated the 30tb of July 1897. 
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three eases have been referred to, namely, Isliur Chunder Karmokar v. Scetul 
Dass Mitter, (1872) 17 W. R., Cr. 47, Shumbliu Nath Sarkar v. Ram Kamal 
Guha, (1883) 13 G. L. R., 912, and Clumth Per sit id v. Abdur Rahman, 
(1894) I. L. R.,22 Cal., 131. 

The first question that arises for consideration is whether we ought 
to interfere at this stage of the case. The learned Counsel for the petitioner 
contends upon the authority of the last mentioned case that \vc ought to 
interfere. 

No doubt wo have the power to interfere in any case and at any stage of 
it; and we quite assent to the proposition enunciated in the case of Chandt 
Pershad v. Abdur Rahman that “ there can he no doubt whatever that we 
have the power to interfere at any stage of the case, and when it is brought 
to our notice that a person has been subjected to harassment of an illegal 
prosecution, it is our bounden duty to interfere.” But whilst on the one hand 
it is our bounden duty to prevent the harassment of parties by illegal prose¬ 
cutions, on the other hand it is our duty fo allow proceedings in the 
subordinate Courts to go on and take their natural course, unless there is any 
exceptional ground for our interference; because il' the rule was not limited in 
this way, the result would be, that it would bo open to every person accused of 
an offence before a subordinate Court to come up [235] to this Court at any 
stage of the case, and as often as he likes in the course of the trial, and ask us 
to put a stop to further proceedings. Such a thing the Legislature could never 
have intended by an\ provision in the Code of Criminal Procedure, and such 
a thing would seriously impede the speedy administration of justice. The 
learned Counsel for the petitioner very properly concedes that the cases for 
our interference during their pendency in the subordinate Courts must be of 
an exceptional nature. The question then is, what should he the practical 
test to apply, to determine whether any particular case is of that exceptional 
nature. Without meaning <o lay down any hard and fast rule, which it is 
impossible as it is undesirable to do upon a question like this, we think wo 
may sav that one safo practical test would ho this, namely, that a bare state¬ 
ment of the facts of the case without anj elaborate argument should he 
sufficient to convince this Court that it is a fit one for its interference at an 
intermediate stage. The learned -fudges who decided the case of Chandi 
Pershad v. Abdur Rahman thought in the exercise of their judicial discretion 
that the case before them was of a nature such that their interference was 
justified. In the present instance, without, prejudging it in nny way, and 
without pronouncing any opinion upon its met its, we must say that the case 
does not fulfil this test. The contention of the learned Counsel (hat upon 
the facts alloged by the complainant the offence of criminal trespass is not at 
all made out, may be perfectly sound ; hut as we have said above, wo do not 
think it necessary for us at this stage of the case to go into that question, if 
it has to be determined upon any lengthy or elaborate argument. 

In this view of the case, ami for the reasons stated above, the rule must 
he discharged. 

S. C. B. Rule discharged, 


NOTES. 

[Sec also 26 Cal.. 780 ; (1U10) P.B., :.W 
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[236] APPEAL FROM ORIGINAL CIVIL. 


The 14th January, 1897. 

Present: 

Sir Francis Maclean, Kt m Chief Justice, Mr. Justice O’Kinealy, 
and Mr. Justice Trevelyan. 


Mohendra Lall Mitter and another.Plaintiffs 

versus 

An undo Coomar Mitter and others.Defendants. 51 ' 


Letters Patent, High Court, 180-1, clause 15—Order refusing application 
to commit Jor contempt — Appeal—Judgment. 

An appeal lies from an order refusing an application to commit for contempt of Court. 

THIS was an appeal against a decision of Mr. Justice Balk, made in suit 
No.. 1 ) 22 of 1882 on the 13th August 189G. The JUDGMENT was as follows: — 

Sale, J.— “I think the circumstances clearly show that this is not a case 
where the Court ought to commit the parties on whom the rule was served 
for contempt. 

The rule was obtained on these grounds, that the Receiver was in posses¬ 
sion of the estate of Durga Churn Mitter, and that in 1895 his possession had 
been interfered with by the persons named in the rule, and that that interference 
amounted to a contempt. 

The parties on whom the rule was served have appeared to show cause 
“ why they should not he committed to jail for contempt for interfering with 
the possession of the Receiver of this Court and Receiver appointed in this suit 
of the aoniindaries belonging to the estate of Durga Churn Mitter, deceased, 
in the pleadings in this suit named." 

The whole question is whether, on the materials before me, I am prepared 
to say that it has been proved that the parties showing cause have been guilty 
of contempt. The affidavit which has been filed on behalf of the persons 
showing cause places a complexion on the case very different from that which 
it bore when the rule was obtained. 

The decree in the suit was made so far back as 1884. By it the Receiver 
was appointed Receiver of the estate of Durga [237] Churn Mitter, There 
was a very long delay in completing the decree. That was not done until 1889, 
and no steps appear to have been taken by the parties to fcbe suit to put the 
Receiver in possession till June 1895, and it is quite clear that the Receiver 
has never succeeded in getting complete possession of the estate. He found 
what one would have expected him to have found after all these years of delay, 
that the parties to the suit had been busy in transferring their shares to 
outsiders, and that these outsiders denied all knowledge of the appointment of 
the Receiver, and claimed that they had paid good consideration for leases 
executed in their favour, and insisted on their right being recognised. The 
result was that there was a struggle between the Receiver on the one side and 
the lessees on the other; and the assistance of the Criminal Courts appears 
to have been invoked by both sides. Now, while it is yery difficult to say 
that the Receiver has succeeded in obtaining possession of the estate, it is 

* Appeal from Order No. 44 of 1896, against the decision of Mr. Justice Sale, dated the, 
18tu August 189C 
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beyond doubt that he is entitled to possession; and if the usual steps had 
been taken in the proper time, I should have given him every assistance in 
obtaining possession. 

It seems to me he would have been well advised if, instead of going to the 
Criminal Courts,.he had applied to this Court for its assistance and for an order 
for possession against the persons who dispute his title. It is impossible, in 
a proceeding of this kind, finally to determine the question whether or not these 
transfers sec up are valid or morely benami, and executed for the purpose of 
resisting the Receiver. But having regard to the nature of the dispute and the 
steps taken for the purpose of ousting the lessees, it seems to me it would be 
an injustice to visit the lessees with the punishment for contempt. In order 
that the Court should exercise its powers of punishment for contempt, it must 
first be shown clearly that the Receiver is entitled to possession of the property, 
and next that that possession is interfered with by some person who has no 
bond fide claim to a superior title. That is not the sort of case which, under 
all the circumstances, can he fairly said to have been established here. 

The rule must be discharged with costs. I have keeu asked to make an 
order for possession as against the lessees If the rule served on them had 
called on them to show cause why such [238 j an order should not be made, 

I should, as at present advised, have been inclined to make the order; but I 
cannot do so now, as they have not been called on to show cause against any 
such order. They are here merely to show cause why they should not be 
committed to jail.” 

The plaintiffs appealed. 

Mr. T. A. A pear and Mr. Chowdhry for the Appellants. 

Mr. Dunne and Mr Avetoom for the Respondents. 

Mr. Dnnne raised the preliminary objection that there could be no appeal 
from such an order as this. There can certainly he no appeal under the Civil 
Procedure Code; if there he any appeal it must he under the Charter, But 
the order is not a ‘ judgment' within the meaning of clause 15 of the Charter. 
The persons sought to he committed are not parties to the suit; and there is 
no final decision as to any right or liability. There can be no appeal from 
such an order as the present ono because it is tho mere exercise of a discretion. 
Mohabir Prosad Singh v. Adhikan■ Kunwar, (1894) I. L. R., 21 Cal., 473, 
475; Kishen Pershad Panday v. Tiluckdhari Lall, (J890) I. L. R., 18 Cal., 
182; Lutf Ali Khan v. Asgar Beza, (1890) I. L. R., 17 Cal., 455. The case of 
The Justices of the Peace for Calcutta v. The Oriental Gas Company, (1872) 8 B. 
L. R., 433. shows what a “judgment” is; and that case has always been 
followed. [O’KlNEALY, J., referred to Achaya v. liatnavelu (1885,) I. L. R., 9 
Mad., 253 to In re Raj ay opal (1886,) I. L R., 9 Mad., 447 and to Banno Bibi 
v. Mchdi Husain (1889,) 1. L. R., 11 All., 37o.j Section 591 of the Code prohi¬ 
bits an appeal in such a case as this. And in England it has boon held that no 
such appeal will lie, Ashworth v. Outram, (1877) L. R., 5 Gh. P., 943. 

Mr. T.A. A pear for the Appellants.—According to the usual practice .of 
this Court, this question has never been considered arguable. The cases 
cited by Mr, Dunne were all under the [239] Code ; this is not. It is a 
matter falling within the general jurisdiction of the Court, and the Court is 
invested with all the powers of the Queen’s Bench Division and Chancery 
Division in England— Martin v. Lawrence, (1879) I. L. R., 4 Cal., 655. In 
Jarmainv. Chatterton, (1882) L R., 20 Ch, D.* 493, it was held that there ip, 
an appeal from a refusal to commit, as it is not purely a matter of discretion, 
and that decision Wag followed in Bristow v. Smjth , (1885) 2 Times L. S (i 38. 
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The term “ judgment" must be liberally construed, as in DeSouza v. Coles , 
(1868) 3 Mad. H. C. t 384 ; ami if the decision determines a question of right 
or liability, as this does, it is appealable, The Justices of the Pence tor Calcutta 
v. The Oriental Gas Company, (1872) 8 11. L. B., 433. An appeal lies from an 
order for committal for contempt because contempt is a kind of offence; and it 
is difficult to see why an appeal should not lie from an order refusing to commit. 
Mr. Dunne in reply. 

The Court (Maclean, C. J., 0 Kinealy. J. and Trevelyan, J.) were of 
opinion that the order was appealable, and thoy accordingly heard and 
dismissed the appeal. iTlie rest of the decision, however, is immaterial for the 
purposes of this report.] 

Attorney for the Appellants: Balm Silauatli Das. 

Attorney for the Respondents : llahu Bhuban Mohan Das. 

H. W. 


[ 25 Cal. 239 ] 

The 7th January, 1697. 

Present: 

Sik Francis Maclean, Knight, Chief Justice, Mr. Justice O’Kinealy, 

ani* Mr. Justice Trevelyan. 


The Secretary of Stale for India in Council.Defendant 

versus 

Bajlucki Dehi and another.Plaintiff and Defendants.* 


Civil Procedure Code (Act XIV of 1682), section 424—Suit against the 

Secretary of State for India in Council - Notice— Public Demands Recovery 
Act (Bengal Act VII of I860), sections 8, 9, 20—Sale for default 
in payment ut costs of realising Government revenue— Common 
ground of appeal—Code of Civil Procedure, section 544. 

Section 4-21 of the Civil Procedure Code provides that “ No suit shall be instituted 
against the Secretary of State in Council, or against a public [240] officer in respect of an 
act purporting to be done by him in bis official capacity, until the cxpir.itiou of two mouths 
next after notice in writing hn-, bren in tli ’ of the Secretary of State in Council, delivered 
to, or left a' the office of, a Secri tary In tiu> Local Government or the Collector of the 
District” etc. 

The plaintiff had instituted a suit against the Secretary of State for India in Council to 
set aside a certain sale of the plaintiff's property (possession of which had been given to the 
purchaser), but had not given him the notice prescribed by section 42-1 of the Civil Procedure 
Code. The first Court (AMEER ALI, J.) gave the plaintiff a decree. 

Held, on appeal (rovorsing the decision of AMEER ALI, J.) that whether or not the words 
“ in respect of an act purporting to be done by him in bis official capacity” relate onlv to a 
public officer and not to the Secretary of State, no suit whatever is maintainable against the 
Secretary of State, unless the notice prescribed by section 424 of the Code of Civil Procedure 
has been given and that therefore the present suit could not be maintained. 


A SUM af Bs. 4-4-0 was due from the plaintiff to the Collector of the 24-Par- 
gannahs, by way of process fees incurred in the realisation of income-tax 
from the plaintiff. Th e plaintiff declined to pay that amount; and certain 

* Appeijs from Original Decrees, . Nob. 22 and 23 of 1896, agaimit the'decision 7f 
Mr, Justicf^AMEEn ALI. dUtcd the 7th February. 1896, in Suit No, 106 of .1894, > 
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land of hers was sold by the Collector in default of payment, and purchased 
for Rs. 2,600 by the defendant Radharomon Shaw, who was put into posses¬ 
sion. The plaintiff subsequently brought a suit against the defendants, in 
which she prayed, niter alia, that the sale certificate, and the sale and all 
proceedings connected therewith, might be set aside, and that the defendants, 
or one of them, might be ordered to pay the costs of the suit. 

The suit was tried by Ameer Ali, J., who made a decree in favour of 
the plaintiff, directing that the sale certificate should bo cancelled, that the 
purchase-money should be returned to the purchaser, and that the defendants 
should pay the costs of the suit. lie held on the authority of The Midland 
llailway v. Local Board of Wellington , (1883) Ij. R., 11 Q. B. I)., 788; 
Waterhouse v. Keen, (1825) 4 B. and C., 200; Davies v. Mayor of Swansea, 
(1853) 8 Bxch., 808 : 22 L. J. Exoh., 297 ; Wilson v. Mayor and Corporation 
of Halifax. (1868) L. R., 3 Ex. 11.1 ; Flower v. Local Board of Low 
[241] Leyton, (1877) L. R., 5 Ch D., 347 . and Bhau Balapav. Nana, (1888) 
I. L. R., 13 Bom., 343, that the qualification “ in respect of an act purporting 
to be done by him in his official capacity,” in section 424 ol' the Civil Proce¬ 
dure Code, related to the Secretary of State for India in Council, as well as to 
a public officor, and that in actions of tort no notice was necessary. 

The Secretary of State appealed 

Mr. Dunne (with him The Advocate-General Sir diaries Pan!) lor the 
appellant.—Notice of action as prescribed by section 124 of the Civil Procedure 
Code is essential. The qualification with regard to acts done in an official 
capactiy is not referable to the Secretary of State. The section is an absolute 
prohibition of a suit against the Secietary of State, without notice, whatever tho 
nature of the suit may be. But in any event tho sale, if it can be said to be tho 
aot of the Secretary of State at all, was an act done iri his official capacity. In 
Act X of 1877, section 424, tho words “in respect of an act purporting to be done 
by him in his official capacity” wore not present; they were introduced by 
Act XII of 1879. But thi* latter Act also introduced the same qualification 
into two other sections, via., 428, 429, showing that it had reference only to a 
public officer; for section 428 relates only to a public officer, and in section 
429 the Secretary of Stato is differentiated from a public officer. The case of 
Bhau Balapa v. Nana, (1888) I. L. R., 13 Bom., 343, was a totally different 
case ; it was not a suit against any one in his official capacity, but only against 
the Collector as guardian ol a minor’s property. 

Mr. Hill for the pureba-ir, Radharomon Shaw, supported the argument 
of Mr. Dunne, and urged that the sale could not bo set aside, unless the 
certificate of sale also was sot asido, so that the purchaser could only be made 
a party if the plaintiff sought to set a«ide the salo as well as the certificate. 

The plaintiff' did not appear on tho appeal either in person or hy Counsel. 

The following judgments wove delivered by tho Court (MACLEAN, C. J., 
md O’Kinealy and Trevelyan, JJJ 

[242] Maclean, C.J . —It is unfortunate that in this case we have not had 
she advantage of the plaintiff being represented by Counsel, so that we might 
nave heard from him the arguments by which he sought to maintain the judg¬ 
ment of the learned Judge in the Court below. The point which wo have to decide 
,s a very short one, nor does it strike me as one of any real difficulty. 

The suit was instituted 'by the plaintiff against the Secretary of State for 
India and another gentleman, who is the purchaser under a certificate of sale 
ioHowing a decree under which certain property was put up for sale, and sold 
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to meet the claim of the Government in respect of certain moneys due from 
the plaintiff, to set aside that sale. 

An objection is taken by the Secretary of State in Council that he has 
not been served with the necessary notice under section 424 of the Code of 
Civil Procedure to which he submits he is entitled before an action can be 
instituted. The question to my mind depends upon what is the true construc¬ 
tion and effect of that section of the Code. The section runs as follows :— 

“ No suit shall be instituted against the Secretary of State in Council, or 
against a public officer in respect of an act purporting to be done by him in 
his official capacity, until the expiration of two months next after notice in 
writing has been, in the case of the Secretary of State in Council, delivered to, 
or left at the office of, a Secretary to the Local Government or the Collector of 
the District, and in the case of a public officer, delivered to him or left at his 
office, stating the cause of action,” and so forth. 

It is admitted that no such notice was given. In his defence the Secretary 
of State raised the point that such notice ought to have boen'given, and that 
in the absence of such a notice tho action is not maintainable. 

It was contended before the Court below, and it is contended here, that 
upon the true construction of section 424 the words ” in respect of an act 
purporting to be done by him in bis official capacity ” do not apply to the 
case of the Secretary of State in Council. Looking, if one may look, at the 
punctuation of the section and at the section grammatically, I incline to 
take the view so submitted as the correct construction, but it is not really 
[243] material for the purpose of this decision, for it is clear that what was 
done in this case by the Secretary of State in Council was done and must 
be regarded as having been done by him in his official capacity. Therefore, 
whether the view suggested that those words do not apply to the Secretary of 
State in Council, but only to public officers, be sound or not, becomes 
immaterial. 

Now, the language of that section, road according to its ovdinary aud 
natural meaning, is precise and clear. It is a section dealing with procedure. 
We are asked to cut down the ordinary meaning of the words, and to hold that 
they mean something quite different from that which in their ordinary accep¬ 
tation they do. The section says : “ No suit shall he instituted.” We are told 
we ought to confine the words to a particular class of suits, that is, to suits 
founded on tort, and claiming damages. T am unable to sec why the section 
should be cut down as suggested. 

A variety of cases were cited in the Court below,—English cases based 
upon English Acts of Parliament in which the language and the subject- 
matter is different. Upon this it is not. out of place to refer to what has been 
said by Lord Macnaghten in delivering the judgment of the Judicial Committee 
in a very recent case, Narendm Nath Sircar v. Kamalbasim Dasi, (1896) I. L. 
B„ 23 Cal., 563 : L. R., 23 I. A., 26. It is true that iu that case the Judicial 
Committee was dealing with the question of the construction of a will having 
regard to a particular section of the Indian Succession Act. 

The judgment runs : “ The learned Judgos of the High Court have taken 
tho line which was approved in the House of Lords. The Subordinate Judge 
followed exactly the opposite course. His judgment, with much display of 
learning and research, is a good example of the practice which Lord HerscEELL 
condemns, and the. mischief which the I ndiaq Succession Act, 1865, seems 
designed to prevent. To construe one will by reference to expressions of more 
or tuts doubtful import to be found in other wills, is for thb most part an 
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unprofitable exercise. Happily that method of interpretation has gone out of 
fashion in this country. To search and sift the heaps of cases on wills which 
cumber our English law reports, in order to understand and interpret wills of 
people speaking a different tongue, trained in different habits of thought and 
[244] brought up under different conditions of lifo, seems almost absurd.’’ 

It seems that substituting “ English Acts of Parliament ” for “ wills ” the 
observations of the Privy Council may be usefully applied to this case. In lieu 
of reading section 424 by the light of the decisions oi the English Courts in cases 
under various English Acts of Parliament, where the language and in most 
cases the objects of the Acts are different, t prefer to road the section itself and 
try to arrive at a conclusion from* the language used as to what the Legislature 
actually meant. But even if the true principle be that the statutory notice is only 
requisite in cases of tort, as I understand is the principle of Mr Justice AMEKli 
Aljl’s judgment, the plaintiff’s suit in this case is based upon an alleged tort on 
the part of the Secretary of State, namely, in wrongfully selling the property, 
and asking for costs against him on the footing of such wrongful act. 

If the object of such a section as 424 he that the notice is given so that, 
before an action is hrought, the Secretary of State may have breathing time 
so as to enable him todetermine whether reparation ought not to he made,— 
it that, I say, be the object,— I fail to see why the principle does not apply to 
the present case ; if so, the notice was requisite. There is a short reference in 
the judgment to a decision of the late Master of the Rolls (Sir George Jessel) 
in Flower v. Local Board of Low Leyton, (1877) L.R., 0 Oh. D., 347, to the effect 
that notice cannot be necessary where the object of the action is to restrain an 
immediate and irreparable injury. The materials before us do not enable us to 
say how far the present case comes within the principle laid down in the 
decision of Kir George Jessei., though 1 notice that no injunction is asked 
for against the Secrotaiy of State. Jfc would appear, therefore, that he, at 
any rate, could not be described, and was not regarded by the plaintiff, as 
doing any immediate or irreparable injury, which necessitated, as against him, 
an immediate interlocutory order for-an injunction. For these reasons it 
appears to me that upon tho preliminary point the judgment of the Court below 
is erroneous, and I think the appeal must succeed with costs. 

[245] O'Kinealy, J .--I agree in the judgment just delivered by the learned 
Chief Justice, becauso reading section 421 ol the Procedure Code, I find 
that it declares that no suit can be instituted against the Secretary of State 
“ until the expiration of two months next after notice in writing has been de¬ 
livered to or left at the office of a Secretary to the local Government, ” and I 
can find no indication that any limitation has been put upon the word “ suit.” 

Trevelyan, J. —I think it quite clear that the Secretary of State was 
entitled bo notice of this suit for tho reasons given by the learned Chief Justice. 

Mr. Hill. —The purchaser is entitled to his costs against somebody, and 
in the view of this Court the Secretary of State certainly ought not to have 
been made a party. LMaclean, C.J.—l)o you ask to have the suit dismissed 
as against, the purchaser?] Yes : for, although he is only the respondent, he is 
entitled to take a ground common to all the defendants. The question of 
notice is common ground. Notice must bo given in order that the suit may 
lie against the Secretary of State; and as the suit has been dismissed as against 
him, it should be dismissed as against the other defendant also. By the dis¬ 
missal of the suit, the sale certificate is allowed to remain, and the purchaser’s 
title is complete. If the suit is not to be dismissed as against the purchaser, 
the Court would be bound to direct the Secretary of State to refund. But it 
cannot do that, because, by the present decision of the Court, there is no suit 
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against the Secretary of State. [MACLEAN, C.J.—Is that a ground of defence 
common to you both within section 544 of tho Code ?J Yes, because it goes to 
the entire suit of the plaintiff. 

Maclean, C.J.— The result of the judgment of the Court is that the 
suit is dismissed, not only against the Secretary of State for India in Council, 
hut also against tho defendant Radhavomnn Shaw with costs both in the 
Court below and in this Court. 

We make no order as to the costs of the Appeal No. 23 of 1896. 

Attorney for the Appellant: The (lover ament Solicitor (Mr. TP. K.Eddis). 

Attorneys for the Respondent Radharomon Shaw : Messrs. Dignam it Co. 

H.W. - 

MOTES. 

TSee also (1911) 35 Bom., 362 , (1910) 35 Bom. 42 : (19141 18 C.W.N., 1340 ; (1912) 17 
C.W.N., 64 ; (1907) 34 Cal.. 257 : 5 C.L.J., 14S ; (19021 30 Cal., 3G at 72 ; (1906) 10 O.C., 
49 : (1901) 4 O.C., 133.] 

[246] APPELLATE CIVU 

The 3th Mag, IS!)?. 

Present: 

Sir Francis William Maclean, Kt., Chief .1 ustice, and 
Mr. Justice Banehjee. 


Sarala Dasi and others.Plaintiffs 

versus 

Jogendra Narayan Basu and another.Defendants. + 


Interest—Mortgage — Construction of Mortgage- Post diem interest, where none 

is stipulated for in the deed. 

Where a mortgage-clued contained a covenant lor payment of principal and interest 
at a fixed rate in two years, and further covenant* not to transfer the mortgaged property 
until payment of principal and interest, and also on failure of ptyiueut of interest for " one 
year ” to treat the amount after the lapse of Unit year, as principal 

Held, upon the construction of the mortgage-deed, the parties intended that if the prin¬ 
cipal were not paid by the stipulated date, ini.-,rest -.houkl continue to run at the rate men¬ 
tioned in the deed, and that tho mortgagee was entitled to recover the principal with interest 
at tho stipulated rate to the date of the decre-of the first Cmrt, and at the rate of 6 per 
cent, thereafter. 

Mathura Das v. Narindar Bahadur Pal, (1897) L. L. R., 19 All., 39: L. R., 231. A., 
138, referred to. 

THIS appeal arose out of an action brought by the plaintiff upon a mortgage 
boud, dated the 25th Falgoun 1292 B. S. (8th March 1886). The bond 
amongst others, contained the following covenant :— 

“We shall pay interest on the said amount at tho rate of 1 per oont. per mensom, until 
tin: said principal and interest thereon arc paid up; wo shall not sell or make a gift of the 
said mehid or any way prejudice outrights . . . If we fail to pay the interest of one year, 
theu. after the lapse of one year the said amount of interest will bo considered as principal, 
and we shall pay interest on it at the above mentioned rate. We shall repay the whole 

* Appeal fr >m Original Decree No. 150 of 1896, against the decree of Babu Beni Madbub 
Hitter, Subordinate Judge of Hooghly, dated the 31st of March 1896. 
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amount together with interest thereou in the month of Chaitra 1294 B. S. (March 1888) 
the time fixod for tho payment of the same. If we cannot repay the principal amount 
together with the interest thereon within the fixed time, then voushall institute a suit against 
us and realize the whole amount by sale of the mortgaged properties ; and if the whole 
sum fails to he realized by this means, then you shall realize it by the sale of our pother 
moveable and immoveable properties standing oil her in our names or henami 

The only question material for the purposes of this report [247] was, 
what was the rate of interest {if any) the plaintiff was entitled to after the due 
date. Tho Subordinate Judge on this que&tion observed 

“ I am of opinion that, although there is no express stipulation iu the bond for payment 
of interest after the due, date, '.till the pi until! is entitled to claim damages for breach of 
contract from the defendants, from the due date to the date of the instil uliou of this suit. 
Had tho defendants paid the amount due to the plaintiff on the due date, then the piainiifl 
would be able to lend that amount to some other person and get interest troiu him. It has 
been already shown the defendants did not pay the amount due to the plaintiff on the date 
on which.it was due, and canthe plaintiff to refrain from instituting a suit bv their 
entreaties. Under such ciri ninstaiiei s the plaintiff is entitled to gel during' < in the shape 
of interest, after the due dale, .it a rate at which in onearc lent with security. Neither 
party has adduced any evidence to prove the rate of interest of mortgage bonds in the 
locality at the time the due date expired. Under these circumstance-, f think t-lie Court 
ought to allow simple interest in lieu r.f damages to the plaintiff after the due date at t he rate 
of 6 per cent, per annum " 


Front this decision the plaintiff' appealed to the High Court, on the ground 
that, upon the construction of the mortgage bond, the Subordinate Judge 
ought to have allowed interest after due date at the stipulated rata. 

Babu Sarada Churn Milter and Babu Haro Ktimcn .1 film for the Appellants. 

Bahu Ntl Madhuh /tosc and Babu Shih Chunder I'ulil for the Respondents. 

The judgment of tho High Court iMaclkxn, 0..)., and Banhkjkk, J.) was 
as follows 


Maclean, C.J., (BaNKIMUK. -I., conr.urnntj). —Tho appellants complain that 
the Judge in the Court below has not given them the inte.est to which the> 
aro entitled on tho mortgage created in their fa\our by the defendants, the 
realisation of which security was the subject matter of the present suit. The 
questions we have to decide are first-, whether, upon the construction of the 
mortgage deed, the plaintiffs us mortgagees are entitled to post d/pin interest 
at the rate stipulated for in the deed. 


If upon the construction of the deed, we arrive at a conclusion adverse to 
the plaintiffs, the appellants, then a further question would arise whether the 
plaintiffs are entitled to any and [248] what interest upon the mortgage 
money up to the date uf payment. 

In the view we take of the construction of the deed the second question 
does notarise. In my opinion, there is, though not an express, an implied, 
stipulation that post diem interest is to he paid and to he paid at tho rate 
stipulated for in the deed. We can only determine the intention of the parties 
upon the question of interest from the terms of the deed itself. One deed 
cannot be construed by reference to the construction judicially put upon another 
deed, but it is impossible to avoid noticing the marked resemblance between 
fche terms of the deed in this case and those in the deed in the case of Mathura 
Dasv. Narindar Bahadur Tal, (1897) I. L. R., 19 All., 39 : L.R , 23 I. A., 138, 
a case which has been much commented upon in the course of Lho present 
argument. But I refer to and rely upon that case, not by reason ot the simi¬ 
litude of language between tlie deed in that and in the present case, but with 
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reference f,o the arguments upon which, in construing the deed in that case, 
the Privy Council relied and based their conclusion. The reasoning in that 
case appears to me to be very pertinent to the present. Looking at the provi¬ 
sions of the deed in this case, I think it was the intention of the parties,—and 
in a simple mortgage transaction it is not an unusual intention,—that if the 
principal money he not paid by the simulated time, interest should continue 
to run, and run at the stipulated rate. Such a construction is consistent with 
the ordinary intention of mortgagor and mortgagee in an ordinary mortgage 
transaction. 

I will now consider certain of the provisions of the deed itself. At the top 
of page 21 of the Paper Book, we find this, " we shall pay interest on the 
said amount at the rate of one per cent, per mensem. ” I pause there for 
a moment. There is nothing there confining the payment of interest only 
until the time stipulated for payment off of the principal. As regards 
time the payment of interest is unlimited. The deed then proceeds: 
“Until the eaid principal and iutc-Test then on are paid up, we shall Dot sell 
or make a gift of the said mehal, or in any way prejudice our rights in the 
same. ” The “said interest" in that clause refers of necessity to the interest 
[249] mentioned in the preceding clause,— interest, as I have pointed out, 
unlimited as to tho period over which it was to be payable. 

Now I find, in the ease to which I have referred, an almost similar pro¬ 
vision in the deed in that case. I find in that deed this clause: “ Until the 
payment in full of this amount, principal and interest, I shall not transfer, 
either directly or indirectly, the mortgaged property to any one else, and if I 
do, such a transfer should he deemed false and inadmissible." Now what do 
their Loidships of the Privy Council say upon such a condition as that—“If 
it be true,” they say, “ that covenants net to transfer till principal and interest 
be paid are sometimes inserted, when the intention is only to secure interest 
for a single year, such intention must he gathered Irom other parts of the deed 
itself. If such a covenant, not being controlled hy other parts of the deed, 
does not mean that interest is to run till payment, it is very difficult to say 
what it does mean.” I may also rely upon the reasoning of their Lordships 
at page 145 of the report (1. L. R., 19 All., at p. 49), as applying with equal 
force to the present case. 

There are other provisions in the deed which appear to me to support our 
present view. For instance there is the provision that, if tho mortgagors fail 
to pay interest for “one year,” then, after tho lapse of that year, the amount 
was to be treated as principal. The time stipulated for repayment of the 
principal was at a date between one and two years from the date of the mort¬ 
gage. This reference to the failure to pay one year’s interest appears to me 
to indicate that it was in the contemplation of the parties that interest was 
to he paid until the principal was repaid, and that the transaction was not to 
be closed when the day fixed for payment of the principal arrived. Then the 
provision for sale in default of repayment of the principal sum “ together with 
interest ” thereon, the provision for realising “ the whole amount,” the refer¬ 
ence to the non-realisation of “ the whole sum,” are expressions which appear 
to me to indicate that the interest referred to in the deed is interest up to the 
time of realisation. As I have pointed out before, such construction is in 
accordance with the usual intentions of parties to such a transaction. In my 
opinion, therefore, upon the construction of the mortgage deed the parties 
intended that if the principal were not,paid by the stipulated [250] date, 
interest should continue to run at the rate mentioned in the deed. Being of 
that opjpion I think the Court below was in error as to the amount of interest 
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allowed to the plaintiff, and the decree must be varied by directing that the 
plaintiff he entitled to principal with interest, at the rate mentioned in the 
mortgage-deed, up to the date of the decree in the first Court, and after that 
date at the rate of six per cent, per annum until payment. The appeal must 
bo allowed with costs in proportion to the amount decreed and disallowed 
respectively. The costs in the Court below will he increased proportionately 
by the additional sum to be recovered on the security. 

S. G. G. Appeal allowed. 

NOTES. * 

[See also (1899) 23 Mad., 534 ; 10 101 ; (1901) 14 U.P.L.R., 49.] 
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The 29th April, 1697. 

PRESENT: 

Sir Francis William Maclean, Knight, Chief Justice, 
and Mr. Justice Banerjee. 


Mohesh Chandra Bhuttacharjee and another.Opposite Parties 

versus 

Biswa Nath Bhuttacharjee.Petitioner/ 


Prohate and Administration Act ( V of IShl), section 9S—Act VI of 1HM), 
section 16, Amending Act V of IftHl — Const/uction of Act—Meaning 
of the words “ an account.” 

The provision:* of '.eel.mn 93 of the Probate and Administration Act, that an executor 
shall within one year from the grant of probate or letters of administration "or within 
such farther time, as the Court mu- from time to time appoint, exhibit an account of the 
estate,” mean that one account is to be exhibited, and not a series of accounts from time 
to time ; the words “ from tun i titinu appoint"’ reliting to an extension of the period 
within which an account is to be exhibited. 

The facts of the case, so far as they are nocessary for the purposes of this 
report, appear sufficiently from the judgments of the High Court,. 

Mr. W. C. Bonnerjcc and Babu Horcndra Nurayan Miller for the Appellants. 

Mr. C. P. tldI and Baba Basanta Kumar Bose for the Respondent, 

The following judgments were delivered by the High Court(MACLEAN, C.J. 
and Baneh.tee, J.J. 

[2511 Maclean, C. J. —The point vve have to decide is a short one, viz., 
as to the true construction of section 98 of the Probate and Administration Act 
V of 1881. The facts of the easo lie within a narrow compass. The testator 
made a will on the 17th of July 1884, and the two appellants and the respond¬ 
ent, who is represented by Mr. Hill, were appointed executors. The testator 
died on the 14th September in that year leaving an adopted infant son, and on 
the 1st of June 1885 probate was granted to the appellants alone. On the 
31st of January 1887, the appellants filed, l presume under the section I have 
referred to, their accounts from 16th September 1884, a day or two after the 
testator’s death, to 30th September 1886. On the 10th of June 1887, by what 
I may call a somewhat short cut, the respondent’s name was inserted into the 

* Appeal from Original Order No. 89 of 1897, against the order of S. J. Douglas, Esq., 
District Judge of Dacca, dated the 15th of January 1897, and Rule No. 140 of 1897, 
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probate as one of the executors, the other executors not objecting.' In 1888, 
the respondent brought a suit against the appellants for an account of the 
executorship, alleging that he was not allowed by his co-executors to interfere 
in the management of the estate. However, on the 8th of January 1889, the 
respondent withdrew that suit and admitted that the accounts were correct. 
In .1891, another suit, on behalf of the infant beneficiary was instituted by the 
mother, as his next friend, against the appellants for accounts from September 
1884 to April 1891. I understand that the respondent in this appeal was not 
a party to that suit. I do not understand how au administration suit could 
be regarded as properly framed, one of the oxecutors not being a party. Be 
that as it may, on the 31st of December 1891 that suit was compromised, the 
compromise being declared by the Court to be lor the benefit of the infant. 
Matters rested thus until the 9th of September 1895 when the respondent 
applied to the District Judge of Dacca under section 98 of the Act to which I 
have referred, asking for accounts from the appellants from the 1st of December 
1886 to the 31st December 1896. That application was resisted by the 
appellants, but on the 15th of January 1897, the learned Judge ordered the 
appellants to give accounts for the period which .1 have mentioned ; hence the 
present appeal. 

These being the facts, the question turns upon the true construction of 
section 98 of the Probate and Administration Act, the [252] question admit¬ 
tedly beisg. whether the Court can under that section go on from time to time 
directing executors to deliver accounts, or whether, according to the true meaning 
of that section, that power can onlj> be exercised onco. The section has been 
read "aud l need not read it again ; but to in> mind the language is reasonably 
clear. It say* first, that “ the executor or administrator shall within six months 
from a certain date, or within such further time as the Court, which granted 
probate or letters of administration, may from Lime to time appoint, exhibit an 
inventory,” and so on. Stopping there. 1 think it is clear that the words 
from time to time appoint,” relate to an exterisi >n of Lhe period within which 
the inventory is to bo exhibited, and if this be so, these words so used in this 
pait of the section throw considerable light upon the meaning of Lhe same words 
used in the subsequent part of the section. The words ” from time to time 
appoint,” cannot mean, in the earlior part nl the section, that the Court can 
go on, again and again, calling on executors to furnish an inventory. One 
inventory would be sufficient, but as, say in the case of a large estate, it might 
not be practicable to furnish that inventory within tiie time specified in the 
section, the Court is empowered to extend that period from time to time. 

I now come to that part of 'die section dealing with the executor’s account. 
The material words are, “ aud spall in like manner within one year from the 
grant, or within such further time as the said Court may from time to time 
appoint, exhibit an account [253] of the estate showing the assets,” and so forth. 
The language used is identical in both parts of the section, and I am of opinion 
that the words in the latter part of the section “ from time to time appoint” 

* Section 98 (as amended by section 15 of Act VI of 1889), so far as is material to this 
report, is as follows: — 

“ Au executor or administrator shall, within six months from the grant of probate or 
letters of administration, or within snoh further time as the Court which granted the probate 
or letters may from time to time appoint, exhibit in that Court an inventory containing a 
full aud true estimate of all the property in possession, and all the credits, and oIbo all the 
debts owing by any person to which the executor or administrator is entitled in that 
character, aud shell in like manner, within one year from the grant, or within such farther 
time as the Court may from time to time appoint, exhibit an account of the estate showing 
the assets which have come to his hands, and the manner in which they have been applied 
or disposed of." 
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relate to an extension of time for patting in the account, and does not authorize 
the Court to go on calling upon the executors to exhibit accounts from time to 
time, as often as the Court thinks lit. This view is emphasised by the con¬ 
sideration that the section speaks of “ an account,” that is one acoount, not a 
series of accounts. As 1 have pointed out there are good reasons for giving 
the Court a discretionary power of extending the time both for the inventory 
and the account. In the case of a large estate it might not be possible for the 
executors to exhibit an account of tie assets within the time fixed. The Legis¬ 
lature, therefore, era powers the C)urb to extend that period. I see nothing in 
the language of the section, road in its ordinary sense and signification, to 
authorize the Probate Court to .go on from time to time ordering executors to 
go on exhibiting their accounts. With respect to the suggestion that the res¬ 
pondent’s contention, if successful, would have a useful result in ensuring that 
an estate is properly administered, the answer to that is, that the ordinary 
Civil Courts are the proper tribunals to which to an ply if the parties interested 
are under the impression that the executors are not properly doing their duty. 

Upon theso grounds I think that the construction which the learned Judge 
has put upon the section is erroneous, and that the appeal must succeed, and be 
decreed with costs; and the appeal succeeding, it is admitted by Mr. Bonncrjec, 
who obtained the rule, that the rulo becomes unnecessary. That being so, the 
rule will be discharged with costs 

Banerjee, J. —1 am of the same opinion. Section 98 of Act V' of 1881, 
so far as it is necessary to refer to it for the purposes of this case, enacts that 
“ an executor or administrator shall within one year of the grant of letters of 
administration, or within such further period as the said Court may from time 
to time appoint, exhibit an account of the estate showing the assets which 
have come to his hands and the manner in which they have been applied or 
disposed of,” and that means, evidently, that there [254] is bo he a filing of 
accounts, and that is to be within one veir from the granting of the probate or 
letters of administration, o. within such further time as the Court granting 
probate or letters of administration tiray from time to time appoint. The sec¬ 
tion does not say that the tiling is to he first, within one year of the order, and 
then again within such further time as the said Court ma> from time t.o timo 
appoint; but it speaks of the time of filing being within one year from the 
time of the probato or lettors of administration being granted, or within such 
further time as the said Court may fiom time to time appoint. What is 
spoken of as taking place from time to time is not the fifing of a series of 
accounts, but the appointment of the time within which the filing of the account 
is to take place ; or, in other words, the clause relates merely to the extension 
of the time within which the filing of the account must take place. 

S. C. G. Appeal allowed, and Buie discharged. 


NOTES. 

[ See also (1904) 31 Cal., 3-28: 8 C.W.N.. 578; (39131 18 C.W.N.. 153.] 
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SARK A MOYEE BEWA l). 


[29 Cal 354 ] 

The 6th September, 169/. 

Present: 

Sir Francis William Maclean, Knight, Chief Justice, and 

Mr. Justice Bankrjee. 

Sarna Moyee Bewa.Petitioner 

versus 

Secretary of State for India in Council.Opposite Party.' 

Hindu Law-—Inheritance-—Letters of Administration—Probate and Adminis¬ 
tration Act (V of 1661) — Prostitute—Succession to property of 

degraded worn,in. 

In the absence of any local custom or usage to the riuilr.ir,, a woman of the town is no 
heir to her deceased sister, who was also a woman of the town. 

Sinnsanyu v. \final. (1889) 1. L. R., 1 2 Mid., 277, distinguished. 

A woman of the town, who.is a Hindu by birth, does, not cease to be a Hindu by 
reason of her degradation, and suee.esniou to her jn-oportv is governed by Hindu law. 

THE facta of the case, so far as they arc nuoessary for the purposes of this 
report, and the arguments, appear sufficiently from the judgment of the High 
Court. 

Babu Gotap Chnnder Snrkar, and Babu Gnbind Ch under Deb Hoy for the 
Appellant. 

[255] Babu liam Chnnder Milter for the Respondent. 

The judgment of the High Court (Maclean, C.J., and Banerjee, J.) 
was as follows : - 

This appeal arises out of an application for let ters of administration to the 
estate of Sahachari Bewa by the appellant, who claims bo bo her sister and 
only heir. The application was opposed I,y tlu» .Semetarv of State for India, 
who alleged that the deccise 1 Ka'uiohari llj.va w is a woman of the town, that 
the petitioner was not her heir, and that the estate of the deceased had 
escheated to the Grown. 

The Court below has disallowed the application, holding that the sister 
was no heir to the property of a woman under the Bengal School of Hindu law, 
and that the evidence was not sufficient to prove that the petitioner was the 
sister of Sabachan. 

The petitioner has preferred this appeal against that decision, and it is 
contended on her behalf, first, that the learned Judge below is wrong in holding 
that the sister is no heir to a woman’s property; and secondly, that the learn- 
ed Judge below is wrong in bolding that the evidence is insufficient to prove 
the relationship set up. 

It is conceded, as it must be, that if the Hindu law governs this case, 
it must be the Hindu law of the Bengal School, and that according to the law 
of that School the sister is no heir. But the learned Vakil for the appellant 
seeks to make out the right of his client upon two alternative grounds. 

In the first place, he argues that as the deceased Sahachari was a woman 
of the town, and the petitioner also belongs to the same class, the ordinary 
Hindu law does not apply to this case, and that it is governed by those 

•Appeal from Original Decree No. 202 of 1896, against the decree of J. Pratt, Esq. 
District Judge of Ut-Pergunnaha, dated the 31st of March 1896. 
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principles of natural justice not inconsistent with the Hindu law, according to 
which the sister, as a near consanguineal relation, should be held to be in the 
line of heirs ; and in support of this argument he relies upon the definition of 
“ heritage ” in the Dayabhaga, Ch. I, para. 5, according to which the right of 
inheritance depends upon relationship with the former owner, and also upon the 
cases of Myna Boyce v. Ootarom, (18G1) 8 Moo I A., 400 ; S.c. in High Court 
after remand (1864) 2 Mad. II. C., 196; Sivaxanyuv. Min.tl, (1889) 1. L. R., 12 
Man., 277; Narasanna v. Ganyu, (1890) I. L. R., 13 Mad., 133; and Tara 
[256] Naikin v. Nana Lokshman, (1890) I. L. R., 14 Bom., 90. And in the 
second plaoe he contends that Sahachari Bewa should be considered as a person 
who was not a Hindu within the meaning of section 331 of the Indian Succes¬ 
sion Act, that succession to her property should be held to he governed by that 
Act, and that her sister should therefore be held to be her heir. 

The first branch of this argument is ingenious, but not sound. The passage 
of the Dayabhaga (Ch. 1, 6) relied upon only shows at the most that ovory 
right to inherit is creattd by relationship with the former owner ; but it does 
not establish the converse proposition that, every relationship with the former 
owner creates the right to inherit. Moreover, it would he a strange anomaly, 
that though the sister is no heir to a female proprietor under the Bengal School 
of Hindu law, if they remain undegradod, yet, if they both lapse into prostitu¬ 
tion, the one becomes an heir of the other, quite apart from custom. The 
rule that of the ordinary heirs to a woman, those who remain undegraded are 
not competent, to inherit her property, if she becomes degraded by leading the 
life of a prostitute, which has boon laid down in severa l cases of which 1 may 
mention one, namely, hi the qooth of Kammey Money Bewah, (1891) T. L. R., 
21 Cal., 697, is based upon tho principle that by her degradation the tie 
hetween her and her undegraded relations becomes severed ; and this principle 
is unaffected by Act XXI of 1850. which only removes the disqualification by 
degradation of the person claiming the light to inherit. But that rule cannot 
help the petitioner in this case ; for here there is no question of competition 
between a degraded and an undegraded relation ; the question being whether 
the petitioner is an heir of the deceased at all. Nor is there any question here 
as to whether the petitioner is by custom an heir to the deceased, no custom 
being pleaded or proved. Of tho cases cited, Myna Moyer v. Ooiaram, (1861) 8 
Moo. I. A., 400; S.C in High Court after remand (1864) 2 Mad. H.C., J9G, 
has only a remote hearing upon tho present case. In that case certain persons 
being tho illegitimate sons of a Christian father by Hindu moliicra, were brought 
up as Hindus, and lived us members of a joint, Hindu family, and one of the 
questions raised was whether [287] any one of them could claim as 
heir the property of his uterine brother. The Courts in this country 
having answered the question as a point of Hindu law in the affirmative, 
their decision was reversed hv the Privj Council, and the case was 
sent back for further inquiry, especially with reference to local custom 
or usage. After the remand, the Madras High Court re-affirmed the 
original answer, the learned Judges “ feeling satisfied ” as they said “ that all 
the analogies of Hindu law and the plain rules of equity and justice are in 
favour of the evidence of heritable blood between the illegitimate sons.” 
Whether this view is correct or not it is unnecessary for us now to consider. 
It will be sufficient to say that accepting it to be correct, it does not help the 
appellant before us, because in the case cited tho party claiming to be the heir, 
the uterine brother of the deceased, was certainly his heir under the ordinary 
Hindu law, but for the stain of illegitimacy on the relationship between the 
parties, and all that the Madras High Court decided was that that stain did 
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not affect the heritable right of the plaintiff; whereas in the present ease the 
appellant is no heir to the deceased nnder the ordinary Hindu law of the pro¬ 
vince, and what she has to make out is that the stain of degradation creates 
a new heritable right in her. 

As for the other three cases relied upon, Sicasavgu v. Minal, (1889) 1. L. 
R., 12 Mad., 277, Narasanna v. Gangu, (1890) 1. L. R., 13 Mad., 133, and 
TaraNaikin v. Nana Lakshman, (1890) I. L. R., 14 Bom., 90, they and other 
similar cases, of which there are several in our reports, are based more or less 
upon local custom and usage. It was ingeniously argued upon the authority 
of a text of the Skanda Bur an a cited in the Mitakshara in its Commentary on 
Yajnavalkva, Ch. JI, v. 290 (see Sanskrit, Mitakshara, Bombay Edition, p. 265, 
(Irish Chunder Tarkalankar’s Translation, p. 231) which treats prostitutes as 
forming a fifth class or caste, that prostitutes belong to one caste or community 
all over India, and that if a degraded sister of a prostitute is her heir in Madras 
as has been held in Sicasangn v. Nival, (18b9) 1. L. R,, 12 Mad., 277, the 
same rule should he hold to bo true for Bengal. One simple answer to this 
argument [258] is that in the case just, mentioned, the deceased and her 
degraded sister lived jointly, and this circumstance is relied upon in the 
judgment, whereas in the ca»o hot ore us the appellant and her deceased sister 
lived in widely distant places, and did not since their degradation meet each 
other more than twice or thrice in the course of nearly a quarter of a century. 
And we need hardly add that a custom obtaining amongst any caste in Madras 
or Bombay cannot, in the absence of evidence, he assumed to govern the same 
class in Bengal. 

The second hranch of the argument advanced by the learned Yakil for 
the appellant is clearly untenable. The deceased S&hachari was clearly 
a Hindu by birth, and it is neither shown nor even suggested that she ever 
abjured Hinduism. By lapsing into prostitution she became an ontcaste, 
hut did not cease to be a Hindu. The passage of the Mitakshara referred 
to above fully supports this view. The Indian Succession Act cannot therefore 
apply to this case. 

Tn the view wo take that assuming the appellant to he the sister of the 
deceased, still she is no heir to her, it becomes unnecessary to consider the 
question whether the relationship set up has been proved. 

The result then in our opinion is that the appeal fails, and must he 
dismissed -with costs. 

S. C. G. Appeal dismissed. 


NOTES. 

£It has been hold fcv a Full Bench of the Calcutta High Court that prostitution does 
not sever the pre-existing kinship and that her hen-ship to others or the heirship of others 
to her is not as a general rule affected by the condition of prostitution- Hiralal v, Tripura 
(1918)«»Cal.,fl80F.B. 

Soo also (1907) G C.L.J., 872; (1906) 10C.W.N., J0H5 ; 38 Cal.. 193.] 
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[ 29 Cal. 299 ] 

The 27th July, 1697. 

Present: 

Sir Francis William Maclean, Kt., Chief Justice, 
and Mr. Justice Banekjek. 

Kali Prosunno Basu Roy and others.Decree-holders 

versus 

Lai Mohun Guha Roy.Judgment-debtor." 1 ' 

Limitation Act (XV of 1877), Article 179, schedule II, clause, 3—Execution 
of decree—Order allowing amendment of a decree—lUn iriv of judgment — 

Code of Civil Procedure, (net XIV of 1682), sections 023, 024 and 200. 

An order granting an application for amendment of a decree under section 200 of the 
Code of Civil Procedure is an order passi d upon review of [259] judgment within the meaning 
of article 179,t schedule II. clause (3) of the Limitation Act : therefore an application for 
execution of a decree within three years from such an order is not barred by limitation. 

Kishen Sahai v. The Collector of Allahabad, (1882) 1. L. ft., 4 All., 137, referred to. 

The facts of the case for the purposes of this report appear sufficiently from 
the judgments of the High Court. 

Rabu Hore.ndra Xar.iyan Mitter for the Appellants. 

Babu LSepin Ilehary (those for the Respondent. 

Ttao following judgments were delivered by the High Court (M A CLEAN, 
C. J., and BANERJEE, J.) 

Maclean, C. J.— On the 18th November 1891, judgment was given in 
this case bv the Subordinate Judge on an appeal to him. The effect of that 
judgment was to dismiss th? suit against the defendants (the present appellants) 
with costs in that Court and in the Court below II subsequently transpired 
that the decree diawn up, although it gave the defendants their costs helore 
the Subordinate Judge, did not give them their costs before the first Court, and 
in consequence of that error the present appellants, on the 3rd of March 1894, 
made an application under section 206 of the Code of Civil Procedure to have 
the decree amended and made to harmonise with the judgment, and on the 
10th March 1894 that application was granted. On the 26th February 1896, 
the appellants, who had thus obtained a judgment in their favour for their 
costs, took proceedings in execution for the purpose of recovering them. Their 
right to do so was disputed by the judgment-debtor, and disputed upon the 

* Appeals from Older Nos. 144 and 145 of 1897 against the order of liabu Rim Copal 
Chaki, Subordinate Judge of Dacca, dated the lfiih of Decern tier 1898. affirming the order of 
Babu Paresh Chandra Bancrjce, Munsif of Munshigunge, dated the 18th of April 1896. 


T [4rt. 179, cl. (3) 


Description of Application. 

Period of 
limitation. 

Time from which period begins 
to run. 

For the execution of a decree or 
order of any Civil Court not provided 
for by No. 180 or by the Code of Civil 
Procedure, section 230. 

i 

Three years; or 
where a certified 
copy of the decree 
or order has 
been registered, 
six years. 

• * * 

cl- (8.) (where there has been a 
review o£ judgment) the date of the 
decision passed on the review, or 

* * 
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ground that article 179 of the second schedule of the Limitation Act was a bar 
to their claim. The question we have to decide is whether hie right to 
execution is or is not barred. 

The question to my mind is not free from difficulty, but as the result of 
the argument we have heard I am of opinion that the appellants ought to 
succeed and to succeed upon thegiound that, the order of the 10th March 1894 
was substantially an order passed upon a review of judgment within the meaning 
of article 179 of the second schedule to the Limitation Act, and that being so, 
the period would run, not from the 18th November [260} 1891, the dale of the 
judgment, but from the 10th of March 1894, the dale of the decision passed on 
the review. I have indicated what, was the natuic of the application, which 
resulted in the decree being amended on the 10th Muich li-94, and looking at 
sections 623 and 624 of the Code of Civil Procedure, it would appear that the 
terms “ review of judgment ” or “ review of the deciee ” are applicable, not only 
to cases where there is something faulty in the judgment itself—I mean the 
actual judgment pronounced as opposed to the deciee—hut t he cases where 
there is any mistake or error on the face of (ho record or any clerical erier ap¬ 
parent on the face of the decree. This shows that the temi “review of judgment'’ 
is not confined merely to cases when- the judgment itself was to he reviewed. 
This, in my opinion, is the sense in which the teim “review of judgment” is 
to be read under the above sections of the Code, and, if so, ib is not unreason¬ 
able to suppose that the Legislature in the Limitation Act u<ed the same term 
in the same sense, that is, iu the sense in which it is used under the Code. I 
do not think that in this view I am placing too wide or too comprehensive a 
construction on these words as used in t' e Limitation Act. My opinion gains 
support from that expressed by I he Allahabad High Court in the case of 
Kishen Sahai v. The Collector of Allahabad, (1882/ 1. L. R., 4 All., 137, whore 
the Judges say this: “ We consider that the proceedings under this applica¬ 
tion,” which was an application practically similar in its nature to that made 
in this case in Match 1894, “weie substantially of the nature of a review 
of judgment, and will, under article 107, .-.clndule 11 of Act IX of 1871, at the 
time in force, give a period from which limitation will run iu respect of the 
subsequent application for execution which will therefore be within time.” 

Upon these grounds J think the appeal must succeed, and must be 
allowed with costs. 

Banerjee, J. — I am of the same opinion. The question raised in this 
case is whether the application for execution of deciee is barred by limitation. 
The Courts below have answered that question in the affii iiiative, and it is 
contended on appeal la-lore us by the learned Vakil for the decree-holdois that 
the Courts below are [261] wrong in holding that the application lor execution 
is barred by limitation, bocause in tho first place limitation should be 
reckoned in this case Ircm the date of the amendment of the decree upon the 
application under section 206 of the Code of Civil Procedure; and in the second 
place, even if that contention fails, the decree-holders should be allowed to 
reckon time from the date of the application for amendment of the decree 
under clause 4 of article 179 of the second schedule of the Limitation Act. 

In my opinion the second contention is not tenable, because the appli¬ 
cation that was made was not one to tnke some step in aid of execution of the 
decree within the meaning of clause 4 of the said article, the decree itself not 
having been such as it ought to have been, and the application really being 
one not foe having any step taken in aid of execu'ion, but for having the decree 
amended, so as to make it lit for execution by the decree-holder. But upon 
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the first contention I think, though n )t without some hesitation, that the view 
which the learned Vakil for the appellants asks us to adopt is the correct view. 

The date of the decree must, no doubt, be taken to be the date of the 
judgment; and it is dilhcult to say that the dato of the decree here was the 
date on which the amendment was made, when the date of the judgment 
remained unaltered. But, then, there was here an application for amendment 
of the decree, and for amendment on a most material point, the point being 
that the costs of the first Court should be made recoverable by the appellants 
before us. According to the directions contained in the judgment, the appel¬ 
lants before us wore entitled to those costs. By some error in the preparation 
of the decree, this pait of the direction in the judgment was left <>ut of the 
decree. Was the amendment of the decree then a review of judgment within 
the meaning of the third clause of article 179 ? If it was, then the decree-holders 
are entitled to reckon time Iro'm the date ol the decision passed on the review, 
and that data is within three years Irom the date of the application for exe¬ 
cution. The expiession ‘‘review of judgment ” is not dt lined anywhere in 
the Limitation Act, and evidently the Legislature used that expression in the 
Limitation Act in the sense in which it is used in the Code of Civil Procedure. 
Now, in the Code of Civil Procedure, on referiingto sections 623 and 624, 
[262] I find that the expression “ review of judgment” is used interchange¬ 
ably with the expnss:on “ leview tftlcciee,” that is an amendment of the 
decree that does not necessitate any alteration in ihe judgment. If that is so, 
there seems to bo good reason lor thinking that a case like the present was 
intended to be coveied by the thiid clause of ariiclol79. It is not likely that 
the Legislature did not provide fora case like this, nluit a dccue is sub- 
fitant ally altered, although the proccduie adopted for having the alteration 
effecti d was by way of an applicat on under section 206, and not by way of 
an application under section 623 of the Code. There being no reason for 
taking the expression ‘ review of judgment ” in any limited i r narrow sense, 
I think we may take it ii a sense such as would include a case like the 
present; and tins view receives some support from t 1 «o case of Kishcn Sakai 
v. The Collector of Allahabad, (1862) I. L. It., 4 All., 137. 

8. C. G. Appeals allowed. 


NOTES. 

[In the Indian Limitation Act, 1908, Art. 182, clause 4, was added to the effect that 
(whore the decree has been amended), the date of amendment should bo the starting point 
of limitation. This sots at rest the previous conflict of c ise-1 iw between decisions like (i901 
24 Mad., 25 ; (lSfls) ‘25 Cal., 258 ; {1900; 28 Cal., 177 ; (1900) 5 C.W.N., 192 ; {1905) 9 C.W. 
N., C05; (1909) ■•12 Cu., 90S ; 10 C.L.J., 4G7 and thoso liko (1891) 13 AH., 121; (L905) 27 
All., 575; (1W07) 4 A.L.J., 469.] 
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[ 25 Cal. 282 ] 

APPEAL FROM ORIGINAL CIVIL. 

The 101 h and 21st December, 1896. 

Present: 

Sir Francis Maclean, Kntgiit, Chief .Icstice, Mr. Justice 
Macpherson, and Mr. Justice Trevelyan. 


Gouri Sunker Pan day.Plaintiff 

versus 

Abhoyeawari Dabee.Defendant.” 


Execution of decree — Charge—Attachment vnthout sale. Transfer of Pro¬ 
perty Act {IV of 1882), sections 67, 99, 100 —Res judicata. 

The plaintiff, a judgimjiit-creilitor, had in the High Court obtained a decree against the 
defendant, wherebv it was ordered tbit the defendant should pay to the plaintiff a sum of 
Rs. 1.G8,123, and that the said sum should be a charge on certain immoveable properties 
situated in the inofussil and specified in a schedule to the decree. In August, 1894 the 
plaintiff obtained an order for transfer of the decree to a inofussil Court, and sent a copy of 
the decree for execution there. He obtained in that Court an order for attachment and sale 
of the property, but that order was reversed on appeal in May 1895, the High Court holding 
that the properties could not be sold in execution of the decree, but that a separate suit 
must be brought under [263J section 07 ot the Transfer of Property Actt, The plaintiff 
then applied to the Court that pissed the decree for an order for transmission of the decree 
to the mofussil Court with a view to execution. That application was refused by SALK, J., 
who held that the decision of May 1895 was conclusive as to the plaintiff’s right to attach 
the property as distinct from a sale, or to sell it except after a suit under section 67 of the 
Transfer of Property Act. 

Held, on appeal (reversing the decision of SALK, J.) that the application was not res 
judicata. 

Held, also, that an order for attachment only as distinct from a sale could be made. 

Aubhoyessury Dabee v. Gouri Sunker Panday, (1895) I. L. U., 22 Cal., 859, explained. 
Cliundra Nath Dey v. Durroda Shnondury Ghose, (1895) 1. L. It., 22 Cal., 818, referred to. 

UNDER a decree of the High Court iu its Original Juris-dietion, the plaintiff 
was the ]udgmont-cieditor of the defendant; and the decree directing payment 
also gave the plaintiff a charge on certain immoveable property belonging to 
the defendant, and riluahd in the mofussil. On the 22nd September 1893, 
the plaintiff obtained an order for sale ; but that order was set aside on appeal. 
On the 7th August 1894 he obtained an order and sent a certified copy of the 
order to the ruotussil Court for execution. The defendant put in objections, 
which, however, were disallowed, and an order was made for execution. An 
appeal was preferred from that order, and a rule was obtained on the 13th 
March 1895 to stay execution pending the appeal. On the 27th May 1895 the 
High Court (NORRIS and GORDON, JJ.) reversed the order for execution.! 
The plaintiff then applied to the High Court in its Original Jurisdiction for an 
order for transmission of the decree with a view to attachment of the property. 
The order was refused, Sale, J., holding that the matter was concluded by the 
decision of NoBRlS and GOBDON, JJ. 

* Appeal from Order No. 9 of 1896, against the decision of Mr. Justice SALE, dated the 
3rd March 1896 in suit No. 41 of 1892. 

t See Aubhoytssury Dabee v. Gouri Sunkur Panday (1895)*1. L. R., 22 Cal., 859. 
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ABHOYESWARI DABEE L1B96] l.L.R. 28 Cal. 264 
The Judgment of Sale, J., was as follows:— 

This is an application for transmission of the decree of this Court for exe¬ 
cution to a mofussil Court, that is to say, the Court [264] of the .1 udge of the 
24-Purgannahs ; and the application raises the question as to whether the 
plaintiff is entitled to proceed by way of execution lor the purpose of realizing 
the amount due under the decree. Mr. A pear has referred to section 99 of the 
Transfer of Property Act, and lie has contended that that section contemplates 
the precise right which he says he desires t > exercise—the right to attach the 
properties. The effect of the decree is to charge certain properties with the 
decretal amount, and it is admitted that the present application is a step in the 
procedure to enable the applicant to attach certain of the properties charged 
under the decree. Section 99 does riot in teems give, nor was it intended 
thereby to give, to a person who has obtained a mortgage decree, a right to 
attach the mortgaged properties. The right to proceed hy way of attachment 
must he dependent, 1 think, on the provisions of the Civil Procedure Code. 
The object of section 99 of the Transfer of Property Act is (in those cases 
where mortgaged property has been attached) to prevent the judgment-creditor 
from proceeding to sell that property, except in a particular way, viz., under 
section 67 of the Act; and it may he, as Sir (hffiitli Evans has suggested, 
that the section was framed in view of tho practice which, though not recog¬ 
nized in this Court, certainly prevails in the mofussil, whereby mortgagees who 
have obtained money decrees are allowed to attach the mortgaged property. 
The same question was raised between tho parties in tho cases of Aubhoyes- 
sury l)abee v. Goan Sunken ■ Panday, (1895) I. L R., 22 Cal., 859- 

Mr. A pear has contended that that case does not conclude him on the 
point as to whether he has the right to attach. It is said that the case only 
decides that tho plaintiff has not the right to proceed to sale of the property. 
And Mr. Aprar contends thaL he is entitled to pub himself in the position 
contemplated by secLion 99, and that for that purpose ho is entitled to an order 
for attachment. 

But tiro order appealed against was in effect an order directing the attach¬ 
ment to issue against a portion of the property ehai'ged by the decree. Tire order 
was that the property, the subject-matter ol the attachment, should be sold after 
attachment, which must mean that the property should he attached in the first 
[265] instance; there could he no sale in execution till after attachment. 
That order the Appellate Court said should be set aside. At page 864 of the 
report the learned Judges say : “If the plaintiff wishes to sell the properties 
charged, tie must hring a suit." That seems to me to be a ruling to the effect 
that no step in execution can tic taken for the purpose of realizing any por¬ 
tion of the money due under the decree. That being so, l have no option hut 
to refuse the present application xvith costs. 

The plaintiff' appealed. 

Mr. liill (witli him Mr. Stephen) for the Appellant.—The question for the 
Court is whether the plaintiff is entitled to have the decree transmitted. The 
matter is not res judicata. The Court has put an erroneous construction on 
the Transfer of Property Act, aud the plaintiff is entitled to show that, and to 
ask for transmission of the decree. There is nothing in seel ion 99 of the Transfer 
of Property Act prohibiting an attachment of this kind, nor h it necessary to 
bring a separate suit - Chandra Nath Deyv. Iinrroda Shoondury Ghnse, (1895) 
I. L. R., 22 Cal., 813. Section 100 of the Transfer of Property Act does not 
apply to a charge created by a decree of the Court; it, refers only to charges 
created hy the parties or by operation of law\ But this charge was created 
by the decree of the Court, and nob the less so because that decree was a 
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consent decree. It is submitted that the decision in Aubhoyessury Dabee v. 
Gouri Sunkur Pa.nday, (1895J I. L. R., 22 Cal., 859 is wrong. For the decree 
is something higher than any agieement between the parties; and it was not 
the agreement but the decree that created the charge. IMactHEPSON, J-—At 
present the effect of such an order is that you cannot execute the decree at 
all.] That is so. That decision is merely a precedent; and the decree in this 
ease is a subsisting decree. IMaci'HEHSON, J. — Had the learned Judge any 
authority to say whether the mofussil Court could or could not attach these 
properties?]. I submit not. All that he was asked to do was to transmit 
the decree. Wo confessed that the object of the application was to attach 
with a view to sale; and because [266] he said that object could not be 
attained, he refused to make the order. 

Mr. Woodicfie and Mr. S. R. Doss for the respondent.—The Couit has 
declared that the decree made in this suit was a charge on the property. 
[MaCPHEUSON J.— Taking that order at iis highest, all that it holds is that 
the Court wcuId not attach and sell. It does not hold that the Coin fc could 
not attach. Is that ies judicata ?j Yes,— Ram Kir pa l Shukul v. Rvp Kuari t 
(1883) I. L. R., 6 All., 269: L R., 11 l.A. 37. In the present ease, the 
appellant applied for a review ol the decision of NoHIilS and COUPON, ,7 J.; it was 
refused, and he has never appealed against it. He concedes that he cannot 
attach and sell the property, and the Court will not make an order which it 
knows will be of no effect. There is no such step known to the law as merely 
sending a decree from one Court to another ; the sending is alwavs for the 
purpose of executing the decree. [MaCPHISUSON, -J.—He could possibly benefit 
under section 2i*5 of the Code by such au order.! That section applies only 
to the execution of decrees for money. This is not a money decree, it is a 
mortgage decree, and the execution of moitgnge decrees is regulated by the 
Transfer of Property Act. The decree-holder cannot bring the property to 
sale otherwise than by a suit under section 67 of the Act,— Jadub hall Shaw 
Chowdhry v. Madhub Lall Shaw Chowdhry, (1893) I. L R., 21 Cal., 34; 
Matnnqmi Vashcc v. Chooneymoney iJassce, (1895) I. L R, 22 Cal., 903, 
Azim-Ullah v. Najm-vn-nissa, (1894) l.L. R., 16 All., 415. If he docs, the 
sale is invalid— Durgayya v. Anantha, (18901 I. L. R., 14 Mad., 74. 

Whenever real property is to he dealt with in execution proceedings under 
the Code, sale is to he preceded by attachment. Thus, in seciions 244 and 
266 attachment and sale are troited as one process. In Dcnananth Ruckit v. 
Mutty Lall Paul, (1863) llvde, 158 it is lain down that the words “attach¬ 
ment and sale” are to be taken together, and not road distributive!v. There¬ 
fore, if an order for attachment he made, and the attachment effected under 
section 274, the Court may,—and ‘may' in section 274isdeelared in [267] Kashi 
Nath Ray Chowdhry v. Surbanand Shaha, (1895) 1. L. R., 12 Cal.. 317 
to mean ‘ shall '-—order the sale of the property. Leaving aside prohibitory 
orders, which are cleaily distinguishable, there is no provision in the Code, 
with respect to immoveable property, for attachment not to be followed by sale. 

It is res judicata that the appellant is in the position of a mortgagee; he 
cannot now be allowed to contend that he has a mere money decree. [TREVE¬ 
LYAN, J.—Suppose a mortgagee has a decree on a claim entirely apait from 
the mortgage—say a decree in respect of work done—cannot he attach the 
mortgaged property without selling it?) No, because section 99 of the Trans¬ 
fer of Property Act. says he shall not, whether the claim arises on the mortgage 
or not. (Trevelyan, J.—Then he is in a worse position than any other 
person by the very reason that he is a mortgagee of the property.) Nor can 
he oorne in under section 295 of the Code, uuless he has a mere money decree. 
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And as a sale of the property is barred by section 99 of the Transfer of Pro¬ 
perty Act, the Court will nob issue a useless order for attachment merely. 

Mr Hill in reply.—An order refusing execution does not make the matter 
a res judicata —Delhi and London Bank y. Orchard , (1877) L L. R., 3 Gal., 
47 : L. R., 4 I. A., 127; liurrosoondary Das%ee v. Jugohundhoo Dull, (1880) 
I. L. R., 6 Cal., 203. 

In the argument before Norris and Gordon, JT,, it was conceded that 
the attachment, without the order for sale, could go. It does not follow that, 
because a sale cannot bo had without attachment, therefore an attachment 
must necessarily be followed by a sale. There are vaiious sections in the Code 
which recognise an attachment, apart from a sale; and this is intended for the 
protection of the jmlgnient-croditf r as against both the judgment-debtor and 
third persons. See, for instance, sections 235 O'), 274, with Form No. 141,— 
and the Forms are by section 64 4 of the Code made of statutory obligation. 
So in section 260 whore the attachment of the property is put in the same 
category as imprisonment of the person, as a means of exerting pressure 

[268] on the debtor. So, again, sections 275 and 284 show that a subsequent 
order is contemplated if a sale is desirt d. 

Further, this decree is not a mortgage decree. .It is a money decree 
combined with a charge croated by the decree. But the fact that it is a money 
decree and something more does not make it cease to be a money decree; and 
it is recognised as such by NORRIS and Gordon, JJ. There are many advant¬ 
ages in hiving an attachment,, whether the plaintiff is a first mortgagee or a 
subsequent, incumbrancer. The judgment, in Auhhoyessnry Dahee v. Gonri 
Sunkitr Panday did not decide that we could not have an attachment, hut only 
that, we could not sell. The learned Judge in the Court below is wrong in 
supposing that it did so decide Section 99 (f the Transfer of Property Act 
clearly points to a recognition of the right to attachment quite apart from the 
right to sell. 

C. A. V. 

The following judgments were delivered by the Court (MaglkaN, C.J., and 
Macpheuhon and Tre\ki.yan, JJ.): — 

Maclean, C.J. —This case has been very elaborately argued, and many 
cases have been cited, and various sections of the Code and Acts of the legisla¬ 
ture referred to ; but in my opinion the ease is reduced to a short, and I do not 
think a really difficult, point. 

The plaintiff is a judgment-creditor of the defendant, and the decree 
directing payment also gave him a ciiarge upon ccil-ain property of the 
defendant I purposely refrain from expiasking any opinion as to whether 
the plaintiff is a moitgageo within the meaning of section 99 of the Transfer 
of Property Act; in the view 1 take of this case it is immaterial to say 
anything as to that.. Having obtained his judgment he not unnaturally wishes 
to obtain the fruits of it. He has made, two unsuccessful attempts to do 
this. On the 22ud September 1893 he obtained an older from this Court 
for the sale of the property, but that order was teaersed on appeal. On the 
7th August 1894 he obtained an order to send a certified copy of the decree 
to the Judge of the Assam Valley Districts for execution, and then applied 
in that Court, for a sale after attachment of the property, to the Judge 

[269] of that Court, and on the 2nd March 1895 the Court made the order, 
notwithstanding the objection of the defendants, who urged that the properties 
could not be sold in execution of the decree, unless and until the plaintiff had 
instituted a suit for sale under the conjoint operation of sections 99 and 67 of 
the Transfer of Property Act. 
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l.L R. 28 Cal. 270 

It is clear that the point raised, discussed, and decided in the Court at 
Dbubri was, whether or not the property could be sold unless and until a fresh 
suit for sale had been brought under section 67 of the Transfer of Property 
Act. There is nothing in the judgment as to mere attachment as opposed to a 
sale. The judgment did not deal with that point in any way. The judgment- 
debtor appealed, and the appeal was heard before Justices NoRKISand GORDON, 
and thoir judgment was given on the 27th May 1895. It is quite clear from 
what is stated in that judgment that the point really argued on the part of the 
judgment-debtor was that no order for the sale of the properties could be made, 
until the plaintiff had instituted a suit under section 67 of the Transfer of 
Property Act. That was Sir Griffith Evans's contention. The contention 
of the plaintiff, as stated in that judgment, is perfectly consistent with this view. 
He contended that the decree wa* tantamount to an agreement, by the debtor 
that the properties should be sold in default of payment of tho instalments. I 
have looked at che report of this case in I.L.R , 22 Calcutta series, pige 859, 
and there is not a suggestion in the arguments on either side that the question 
whether a mere attachment could not issue as opposed to a sale was ever 
raised. Tho head-note of tho case tends to show that the judgment was 
intended to deal only with Lho question of a right to a sale. 

The learned Judges themsoivos say : “ We are of opinion that Sir GRIFFITH 
EvanB’ 8 contention must prevail." I havo shown what his contention was. 
Again they say : ‘‘Unless the construction of the decree is such as Mr. Hill 
contends for, it is clear that the plain til! cannot sell without bunging a suit.” 
But for the somewhat loose expressions at the end of the judgment, the point 
would have been in my opinion quite unarguable. 1 will road tho sentence. 

* “ As the decree stands, tho plaintiff can realize the instalments [270] by 

execution by sale and attachment of any property of the defendant’s, but if ha 
wishes to sell and attach the properties charged, ho must bring a suit.” I do 
not quite understand what is meant by the expression ‘ by execution by sale 
and attachment,” and the expression ‘ to sell and attach.” 

Those expressions appear to me to put the cart before the horse. I could 
understand them if they were “ attachment and sale,” or “ attach and sell.” 
In my opinion these words “and attachment,” “ and attach,” have slipped into 
the language of the judgment by mistake : they are at variance with the argu¬ 
ments in the case, and with the reasons given for, and with the previous 
portions of, the judgment and with the terms ot the order as drawn up ; and I 
do nob think that by the use of those somewhat ambiguous plmvses the Judges 
ever meant to decide, or that they over did decide, that under the circumstances 
an order for attachment, as opposed to an order for sale, could not he made. 
In my opinion, by that judgment all that tho Judges intended to decide and 
did decide was, that if tiie plaintiff wished to sell lie must irintilufo a suit. 

In this state of circumstances, the judgment-creditor applied to the Court 
below that the case might he transmitted to the Court of the 24-Pergunnahs 
for execution byway of attachment. Mr. Justice Sai.k refused the application, 
holding that Justices N ORRIS and Gordon had hold, in the judgment I have 
criticised, that an attachment could not issue ; that upon that, point the matter 
was res judical a, and that therefore the Court would not transmit tli6 ca'-e, as 
there would be no object in so doing if an attachment could not issue. Hence 
the present appeal. It is clear from the case of Chundra Nath Dey v. liurroda 
Shoondum Ghase, (1895) I. L. R, 22 Cal., 813, (817), that the property could 
be attached ; and it is clear to my mind from the various sections of the Code 
which have been referred to that certain advantages do accrue to a judgment- 
creditor from obtaining such attachment. 
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Mr. Woodroffe contends that attachment and sale constitute one step 
•only in the path of execution. I am quite unable to accept that view. Attachment 
is one thing, sale is another. [271] There may be an attachment, not of neces¬ 
sity to be followed by sale, and there may be a sale not necessarily the result 
of an attachment. But the respondents urge, as they did in the Court below, 
that the matter is res judicata by reason of the judgment of Justices Nokris and 
GORDON. I am by no moans satisfied that, look ng at what is now asked, and 
what was asked before J ustiees Norris and Gordon, the question of res judicata 
is not disposed of against the respondent by a mere comparison of what the 
two applications were, and that the question of res judicata ought not properly 
to have been left for decision, when, it at all, an application is made in the 
moftissil Court for an attachment. However, the point has been argued and 
decided in the Court below, and 1 will deal vith it. 

I need not lay down at this time of day what is necessary to constitute a 
res judicata, nor neod 1 refer to section 13 of the Code. The principle is 
now, I think, well established. The only difficulty is as t > its application to 
the particular circumstances of each particular case. The question hove is, did 
■the learned Judges intend to decide, and did they in fact decide, that an 
•attachment, as opposed to a sale, could not issue ? I have stated before 
what I think the real point before them was, and what they really decided and 
intended to decide. They were asked to direct; a sale “ after attachment,” and 
they refused to do so ; they were novor asked merely to make an order for 
attachment. So far as 1 am aware no such application has ever been made 
in this Court. In my opinion the case is not one of res judicata. I think that 
Mr. Justice SALK has misapprehended the true purport and effect of the judg¬ 
ment of Justices NORRIS and Gordon, that his conclusion was consequently 
erroneous and that this appeal must he allowed with costs. 

Macpherson, J.--I agree. The decision of the Division Bench of this 
Court d jes not, J think, prevent the pi lintilT from attaching this property in 
execution of his decree. There was in that case an order for sale alter attach¬ 
ment. The appeal was ugiinst the older for sale, and the contention before 
tho Court was that as the po sent appellant had, by the decree winch lie sought 
to execute, a charge upon the, property attached, he could not sell it without 
instituting a suit, under section 07 of the Transfer of Property [272] Act. 
The contention prevailed, but I see nothing in the judgment to indicate that 
the Court considered or dealt with the appellant's right to attach tho property 
under Ins decree as distinct from his right to sell it. There is certainly one 
loose expression at the end of tho judgment, in which it is said “ if he wishes 
to sell and attach tho propeitios charged he must bring a suit,” hut the cir¬ 
cumstance that the sale is referred to beforo the attachment indicates, as is 
apparent from the rest of the judgment, that the right to sell after attachment 
was tho question which the Court was considering. 

The question which the Court had to determine in the present case was 
whether the decree should he transferred to tho District Court, for execution 
under section of the Civil Procedure Codo. It the plaintiff has the right 
to attach the pioporlv within the jurisdiction of the Court to which lie wishes 
the decree to he transferred, the Court was, 1 think, bound to make the order 
for transfer. Whether, having m ide Lhe attachment, he can proceed further 
or can get anything out of the attachment, is a matter for the Court executing 
the decree to decide, and this may possibly to some extent depend upon events 
which may yet happen. 

I geo nothing in the law to prevent an attachment in execution of the 
money decree, even if before the property could be sold in pursuance of the 
attachment it is necessary for the appellant to take further proceedings. 
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Trevelyan, J. —I agree that this appeal should be allowed, and that 
the r< spondtnt should pay to the appellaut the costs of the application and of 
the appeal. 

There are two questions—(l) whether tins application is barred by the law 
of res judicata ; (2) whether, if ib be not so barred, the plaintiff is entitled to an 
order which can apparently lead to an attachment only, and not be followed by 
an order for sale. 

On the first question I think that the right to an attachment per se has 
not been judicially determined between tho parties. 

The only question which arose in the matter which eventually came up on 
appeal before Norris and GORDON, JJ., was whether the judgment-creditor was 
enti'led to obtain an order for sale. [273] This is, I think, clear from the 
memorandum of appeal and from the judgment. The whole judgment is directed 
to a consideration of the right bo a sale, and it is only an expression at the end of 
it which can give any handle to the contention that tho question is now barred. 

There is no discussion in the judgment as to the right to an attachment 
independently of the right to a sale, ami this right cannot be said to have been 
directly or substantially in issue, or to have been finally or at all decided. I 
read the judgment and the order as setting aside the attachment, only because- 
it was ancillary to the sale. 

I would, therefore, hold that the matter of the present application is not 
res judiraia. 

As to the second question I am exceedingly doubtful whether Mr. Justice 
SALE had any power to determine the question as to whether land situate out¬ 
side the limits of the original jurisdiction was capable of being attached under 
this decree. Jb is not necessary to determine this question here; but ib is 
capable of contention that the duty of the Judge transmitting the decree is 
confined to determining whether there is a bond rile application to transmit a 
live decree, and whether the conditions contained in section 223 of tho Civil 
Procedure Godohave been fulfilled. 

Assuming that he had power to decide this question, I cannot agree with 
the view which he has taken of it. 

An att ichment and a sale are nob so indissoluhlv wedded as never to be 
capable of separation. Ib is true that, as a rule, a sale is the ordinary con¬ 
sequence of an attachment, but a mere attaching creditor has certain rights 
apart from his right to a sale ; for instance, lie has a right to participate in the 
proceeds of sale under section 293 of the Civil Procedure Code, and he has a 
right to redeem the property under the Transfer of Property Act. The Code 
of Civil Procedure itself deals with an attachment, as a proceeding separate 
from a proceeding to sell (see sections 235, 274, and 2-14). I am not prepared 
to say that if theie is no right to sell there cannot, under any state of circum¬ 
stances, be an attachment. 

[274] Whether in this particular ease the Court should allow an attachment 
is, in my opinion a matter to be determined only by the Court to which tha 
decree is sent for execution. I would allow the appeal. 

Appeal allowed. 

Attorneys for the Appellant: Messrs. Ilemfry & Bose. 

Attorney for the Respondent: Babu Bhutan Mohan Dass. 

H. W. - 


N0TE8. 

[See also (1904) 7 0.0., 314.} 
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CRIMINAL REFERENCE 

The hist September, 1897. 

Present: 

Mr. Justice Banebjee and Mr. Justice Wilkins. 

Durga Charan Mali.Complainant 

i ersus 

Nobin Chandra Ril.Accused.*' 

Penal Code {•let XLVof I860), section 183 — Resistance to attachment — 
Laioful authority—Village Chaukidari Act (Iiengal Act VI of 1870), 
section HO, section 27 and section 34. 

Where a village chaukidar, without the preparation and publication of a list of default¬ 
ers, and without any written authority as required by section 2G and section 27 of (ho Vil¬ 
lage Chaukidari Act (Bongal Act VI of 1870), attached some property for levying the amount 
of arrears, Held, that resistance to such attachment was not an offence undir section 183 of 
the Penal Code. 

REFERENCE by the Sessions Judge of Mytnensingh under section 438 of 
the Criminal Procedure Code in respect of a conviction and sentence under 
seetion 183 of the Penal Code by the Joint Magistiale of Mymensiugh. The 
material portion of the letter of reference was as follows: — 

“ The petitioner has been convicted by the Joint Magistrate of Mvmensingh under section 
183 of the Indian Penal Code for offering resistance to a chaukidar, who w.is attaching a 
drum for chaukidari tax, arid has been sentenced to a fine of Rs. 15, or in default to fourteen 
days' rigorous imprisonment. 

" I think this conviction is illegal because the chaukidar had no “ lawful authority ” to 
take the petitioner's property. By the Chaukidari Act, section 2, the authority could only 
be in writing signed by the collecting member of the Panchayel. Moreover, by section 26 
this distraint could only be made ifior [2?5] the preparation and publication of the list of 
defaulters. The Joint Magistrate finds there-was no written authority to distrain and m 
publication of a list ol defaulters. In my opinion section 34 of the Act has not the force the 
Joiut Magistrate gives it. It is intended to protect the Panchayet and persons acting under 
his authority from prosecution or suit, except as therein provided for any act which is techni¬ 
cally i’legal. It does not, as I take it. rentier all irregular acts legal, sc as to debar those 
who are affected by them from resisting them.” 

No one appeared in support of the reference. 

The judgment of the High Court (Banerjee and Wilkins, JJ.) was as 
follows: — 

Upon the facts found by the Joint Magistrate himself, the provisions of 
sections 26 and 27 of the Village Chaukidari Act (Bengal Act VI of 1870;, had 
not been complied with, and the chaukidar had no authority' to attach the 
properly in question. Resistance to the attachment by him cannot, therefore, 
we think, constitute an offence under section 11-3 of the Indian Penal Code. 
•This view is to some extent supported by the case of Abdool Gaffur v. Queen- 
Empress, (1896) I. L. K., 23 Cal., 896). 

We, therefore, set aside the conviction and sentence, and order refund of 
the fine if it lias been realized. 

S. C. B. - 

•Criminal Reference No. 259 of 1897, made by R. H. Anderson. Es>q., Sessions Judge 
of Mymensiugh, dated the 10th of September 1897. 
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QUEEN-EMPRESS V. 


c as Cal. 875 ] 

CRIMINAL REFERENCE. 

The 12th September, 1897. 

Present: 

Mb. Justice Banerjee and Mr. Justice Wilkins. 


Q aeon - Empress 
versus 

Beni Madhav Chakravarti.Accused/ 

Penal Code, ( Act XL V of I860), section 283 —Obstruction in a public way. 

The accused was charged generally with obstructing a public way, no danger, obstruction» 
or injury being alleged to have been caused to any person nor was there any clear evidence 
that the way was a public way. Held, that the conviction under section 283 of the Ponal 
Code could not be sustained. 

REFERENCE made by the Officiating Sessions Judge of Pubq,a and Bogra 
undor section 438 of the Criminal Procedure Code in respect of a conviction 
and sentence passed by thp Sub-Divisional Magistrate of Serajgunge on the 
22nd of July 1897. 

[276] Tin*, material portion of the letter of reference was as follows:— 

“ It appears tbut a road passed by tho west nf the petitioner’s house which ho blocked 
up ten years ago by building a house on it, and his brother Horn Chandra Chakravarti brought 
thereupon a suit in the Civil Court to have the road opened out. The case resulted in a 
compromise by which the petitioner agreed to deviate the road by his bahirbari or outer 
apartment, and he has now attached a gate to his deviated road, and is said to have caused 
obstruction to it It is said that tho petitioner keeps the gate open during day but closes it at 
night. The case originally arose from a complaint of some of the villagers and was supple¬ 
mented by a report of the chnukidnr who could not pass through the road at night on his 
round. It uftim itely went to the Chairm in of the Shabax id pore Union, the substance of 
whose report was that there was a road to tho west of the petitioner’s house from a very long 
period, that he constructed a house upon it about ten years ago and deviated the road through 
a portion of his outer apartment, which he has now blocked up by a gate. 

“The Sub-Divisional Magistrate of S"rajgungo, having treated those reports as com¬ 
plaints, and without proceeding under section 133 and the cognate sections of the Criminal 
Procedure Code, lias convicted the petitioner under section 283 of the Indian Penal Code for 
obstructing the roao, and lias sentenced him to p.iv a fine of Its. 50, and in default to 
undergo simple imprisonment for one month, lie has also passed an order that the road must 
be cleared and hilt two cubit-, wide within three days. 

In order to sustain a conviction under section 283 of the Indian Penal Code it should 
in the first place h n shown that some particular person or persons have been obstructed by 
the accused, and tue accused cannot be charged generally with obstruction iu a public way. 
In the present case, the chnukidnr, who is said to have been obstructed, has not been examin¬ 
ed, none of tho ladies said to have boon obstructed has been examined, and all the witnesses 
speak of the general obstruction of the road, not of their personal case. 1 submit that under 
the circumstances the conviction cannot be sustained under section 283 of tho Indian Penal 
Code. This has been clearly held in the. matter of Empress v. Earn Singh, (1882) 11 C. L. 
R., 462, and in the case of Queen v. Klinder Maiden . (1881) 1. L. R_, 4 Mad., 235. In the 
second place it must bo shown that the road is a public way. The compromise petition by 
which the petitioner granted a deviation of the road to his brother is on the record. It does 
not show that the road in question was a public cue. The road was granted by one brother 
to another only ten years »go, and. as it passed through the petitioner’s outer apartment, 

* Criminal Reference No. 246 of 1827, made by K. N. Roy. Esq., Officiating District 
Judge of Pubna and Bogra, dated tho 30th of August 1897. 
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unlens there be very good evidence it cannot be said that it is a public thoroughfare. In the 
report of the Chairman of the Union tho road is not described as a public way. All that is 
said is that nearly [2773 ah the villagers pass through it to a bil, and its obstruction has 
caused inconvenience to the public and specially to the ladies of tho Hindu families who 
have no other road to go to the ghat. The evidence of Sub-Inspector Bania Charan Sen is 
that the females of the village use the road from a long time for going to the glial. Though, 
therefore, there can be no doubt that tho road in question has been very much in use by tho 
women of the village, I have doubts whether it was thrown open entirely to the public. The 
long use by the women of the village cannot make the road to be a public way—See Sham 
Sooruler BhiUtacharjee v. Manee Ham Doss. (1870) ‘25 W. It., ‘233. Applying also the tests 
of Mr. Justice Wll.SON iu tho Full Bench case of Chuni hall v. Ram Kishen Snhu, (1888) 
I. L. R., 15 Cal., 4ti0, it is doubtful whether this road can be held to be a public way. The 
propor course for tho Suh-Di visional Magistrate was to take proceedings under section 133 of 
the Criminal Procedure Code and the cognate sections, and give the benefit of a jury to the 
petitioner with regard to the question wheiher the road wn-, public or private. The order 
directing the widening of tho road could not be passed except under these sections. T, 
therefore, recommend that the conviction of the petitioner as well as the order directing tho 
clearing of the road be quashed.” 

No one appeared in support of the reference. 

The judgments of the High Court (Banerjee and Wilkins, JJ.) was 
as follows:— 

We think the view taken by the learned Sessions Judge in this case is in 
the main correct. The accused lias been convicted by the Kub-Divisional 
Magistrate of Serajgungo of an offence punishable under section 283 of the 
Indian Penal Code and sentenced to pay a tino of Rs. 5(1, and lie has been 
ordered to remove within three days the obstruction complained of. But all 
that the learned Magistrate in his judgment lias found against the accused is 
that ho has blocked up altogether by a gate a road which, in his opinion, is a 
public road. This finding is not in our opinion sufficient t,o sustain the convic¬ 
tion. To warrant a conviction under section 2b3 ol the Indian Penal Code 
for causing obstruction in a public way, it must he established that tho act of 
the accused has caused “ danger, obstruction, or injury ” to sonic person ; see 
Empress v. Ram Singh, { 1HB2) J1 C. L. R., 462, and (Jiieen v. Khadcr Moidm, 
(1881) I. L. R., 4 Mad., 235. But there is no finding to that effect in the 
[278] judgment of the Magistrate. Then, again, though the learned Magis¬ 
trate in effect finds that the road in question is a public road, what the evidence 
shows is, to quote the words of the judgment, “ that a road passed by the west 
of the accused’s house which he first blocked up by building a house on it, and 
then deviating it over his ban blocked up altogether by a gate.” Tho four 
witnesses examined for the prosecution all say, either expressly or in effect, that 
the road which lias been obstructed is not the old road but the road passing 
througli the bahirbari , or the compound of tiie outer house of the accused, 
which the accused opened after having closed the old road by building his 
house over it. The evidence leaves it very doubtful whether the way is a public 
way within the meaning of section 283 of the Indian Penal Code. 

For these reasons we set aside the conviction and sentence and the order 
for removal of the obstruction complained of, and direct that the fine, if realized, 
be refunded. 

S. C. B. 


821 
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( 88 Cal. 878 ] 

CRIMINAL REVISION. 

The 15th October, 1897. 

Present: 

Mb. Justice Banerjee and Mu. Justice Wilkins. 

Preonath Dcy and others.Petitioners 

versus 

Gobordhone Malo .Opposite Party. 11 

Criminal Procedure Code (Act X of 1882), section 133 and 137—Reference 
by Sub-Divisional Magistrate to a second class Magistrate —Bon& fide 
question of title—Jurisdiction of Magistrate —Public nuisance. 

A Sub-Divisional Magistrate having made a conditional order under section 133 of the 
Qriminal Procedure Code (Act X ot 1832) -igain-t a person to remove an ob-itruction on a 
public thoroughfare, or appear and show cause before a second class Magistrate, the said 
per-on appeared as directed, and the order was made absolute under section 137. In revision, 
the High Court held that, having regard to the penultimate paragraph of section 133, the 
order was not iilegvl, on the ground ihit it was mule ab.-oluto by a Migistrate with sicond 
class powers other than tho M i gist rate who made ibo conditional order. In re harasimha, 
(1886) I. L. R., 9 Mid., 201, approved of. 

1,2793 Wtien a question of title is bond fide raised, the Magistrate ought not to make an 
order under sectioni 133 and 137 of the Griinitial Procedure Code, but should allow tho party 
an opportunity for tho determination of the question by a Civil Court. Tho claim of title 
must, however, be bona fide and not a mere pretence to ou-.t jurisdiction ; and it is tor the 
magistrate to say whether the claim is a bona fide r ue, or a pretence. Luckheenarnin tinner - 
jee v. Rmn Kumar Mukherjec, (1S8S) I.L It., 15 Cal., 561). and Queen-Empress v. Bissessur 
Sahu, (1890) 1. L. R , 17 Cal., 502, followed 

Although no length of enjoymutit e.m legalise a public nuisance—See Municipal Commis¬ 
sioners of Calcutta v. Mahomed Ali, (1871) 7 B.L.Ll , 499,—yet the long possession or enjoy¬ 
ment of what is said to be a miis nice may give to the objection of the person so possessing or 
enjoying it the character of a bond fide dispute as to title such as might have the effect of 
ousting the jurisdiction of the Magistrate under sections 133 and 137 of thoCode, and making 
the question a proper one for the Civil Court. 

THE petitioner moved against tho order of a second class Magistrate passed 
under section 1 37 of the Criminal Procedure Code (Act X of 1882/, making 
absolute an order under section 133 passed by the Sub-Divisional Magistrate 
for iho removal of certain obstructions in a place alleged to be a public 
thoroughfare upon the grounds: (l)Tbat tho Magistrate who made the condi¬ 
tional order absolute had no authority to do so as he was a Magistrate with 
second class powers ; and (2) that the Magistrate had no jurisdiction inasmuch 
as there was a bond fide claim of private right as regards the land in dispute. 

Babu Atulya Charan Dose for the Petitioners. 

Babu lioidya Noth Dutl for the Opposite Party. 

The judgment of the High Court (Banerjee and Wilkins, JJ.) was as 
follows:— 

This is a rule calling upon the Magistrate of the district to show cause 
why ti>e order complained of in this case should not be set aside upon the 

* Crimiii.il Revision No. 623 ol 189/ against the order of Bobu Mano Mohan Chntterjee, 
Sub-Deputy Magistrate of Jehd.na.bad, dated the 11th of August 1897. 
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.ground that the Magistrate who made it had no authority to invesfigate the 
matter and to make the conditional order passed by the Sub-Divisional Officer 
absolute. 

The order complained of is one passed by a second class Magistrate under 
section 137 of the Code of Criminal Procedure, [280] making absolulc an order 
under section 133 passed by the Sub-Divisional Officer for the removal of 
certain obstructions caused by the petitioners in a place which was alleged to 
be a public thoroughfare. 

Thu grounds upon which we are asked bv the learned Vakil for the peti¬ 
tioner to set aside the order are : first, that the Magistrate who made the condi¬ 
tional order absolute under section 137 of the Code of Crimimil Procedure had 
no authority to do so as he was a Magistrate with second chtss powers ; and, 
secondly, that he had no authority to make the conditional order absolule in 
this chS6 as there was here a bo tut fide claim of private right raised by the 
petitioners as regards the land in dispute. 

As to the first ground, tho penultimate paragraph of section 133 of the 
Code distinctly provides that the Magistrate who makes the order under the 
section may direct the person against whom it is issued “ to appoar before 
himself or some other Magistrate of the first or second class at a time and 
place to he fixed by the order, and move to have the order set aside or modified 
in manner hereinafter provided.’’ The section itself, therefore, clearly autho¬ 
rizes a second class Magistrate to hear tho objections of the paity against whom 
an'order under the section is made. It is quite true that clause (b) of section 
135 provides that, where a party against whom an order under section 133 is 
issued applies for the appointment of a jury to try whether the order is reason¬ 
able and proper, such application is to he mide to tho Magistrate by whom 
the order under section 133 was passed ; Out the ex pi ess mention of “the 
Magistrate by whom it” (i.e., the order) “ was made” in clause (/>) itself goes 
to show Unit it is onlv when the party ng oust whom the Older is issued wants 
to avail himself of tho alternative of buying a jury appointed that his appli¬ 
cation must be made to the Magistrate by whom the original Older was issued. 
Section J37, however, under which the ouler now complained against was made, 
does not require that, the Magistrate who is to hear the objections and take 
evidence must be the Magistrate by whom the original order was made, but 
Bimply provides that if Uie paity against whom the order is made appears and 
shows cause against the order, the Magistrate shall take evidence in 
[281] the matter.” That, in our opinion, evidently means the Magistiate to 
whom the proceedings may he referred under the peuu.tiinate paragraph of 
section 133; and, as that section distinctly provides that the caso may he 
referted to a Magistrate of the second class, we think the mere fa-1 of the 
Magistrate who made the ouler under section 137 being a second class Magis¬ 
trate, does.not show that he hud no authority to make tho ouhr complained 
against. We may add that ihis view is in accordance with the decision of 
the Madras High Court in the cas-e of In re Narnsimha , (1886) I. L. It., 
9 Mad., 201. 

It remains then to consider the second ground upon which cur interference 
is asked. The learned Vakil who appears to show cause contends that it is 
not open to the petitioner to rai»e the second grouud, having regard to the 
terms of the rule. No douht the matter is open to argument; hut we are 
inclined to think that the rule, as it stands, is broad enough to admit of the 
second ground being urged. Wo may add that our taking this view cannot be 
said to have any prejudic al effect, as the learned Magistrate of the district who 
has shown cause in the explanation submitted by him. entered into matters 
relevant to the second ground as well as those concerned with the first. 
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Now, the law on the subject is laid down in a series of cases of which we 
need only refer to two, vis*., Queen*Empress v. Bissessnr Sahu, (1890) I. L. B. K 
17 Cal., 562 ; Luelcheenaram fian'-rjee v. Ham Kumar Mukherjee, (1888)1. L., 
JR., 15 Cal., 564). It is this, that when a question of title is bona fide raised, 
the Magistrate ought not to make an order under sections 133 and 137, but. 
should allow an opportunity for the determination of the question by a Civil 
Court. The claim of title must, however, bo buna fide and not a mere pretence 
to oust jurisdiction ; and it is for tho Magistrate to say whether the claim is a 
bona fide one or a pretence. 

In the present case the Magistrate who made the conditional order abso¬ 
lute under section 137 has not considered the question whether the claim, of 
title raised is n bona fide claim or a mere pretence. He has, it is true, found 
that the land in dispute is part [282] of a public thoroughfare; but that find¬ 
ing does not dispose of the question whether tho dispute raised by the 
petitioners before us was or was not a bona fide, dispute as to title; and one 
reason which induces us to take this view is that, although one of the peti¬ 
tioners urged that he h td raised the oinbankment for over twelve years and had 
been in undisputed possession of it since then, and so tho question of obstruction 
could not arise now, this is all that the learned Magistrate says with reference 
to this objection : “ Tho last argument, however, cannot aland in tho face of 

the ruling in The Municipal Commissioners of Calcutta v. Mahomed Ali, (1871)' 
7 13. L. R., 499, where it is laid down that no length of enjoyment can legalize 
a public nuisance.” The Magistrate does not find that the allegation about 
the petitioners’enjoyment for twelve years and upwards is a mere assertion 
without any foundation for it; hut lm simply says, whether that was true or 
not would not affect the question. We are of opinion that he should have 
gone into the question and seen whether tho fact of long possession did not 
give to the objection of tho petitioners the character of a bona fide dispute as 
to title such as should have the effect of ousting the Magistrate of his 
jurisdiction under soclions 133 and 137. 

As the Magistrate has not considered the case from this point of view, we 
think the proper course to take in this case would bo that taken by this Court 
in the caso of Queen-Empress v. liissessur Sahu, (1890) 1. L. R , 17 Cal., 562, 
to which wo have already referred ; and we accordingly set aside the order 
under section 137, and direct that tho Magistrate, after notice to both parties, 
do investig ito the case de novo. If he is sat isfied that the contention of the 
petitioners that the way is not a public way is a bona fide one, he should set 
aside the conditional order. If, however, he finds upon proper reasons that 
the contention is not bona fide, he should affirm that order. 

S. C. B. 


NOTES 

c This was followed in (1906) 10 C.W.N., 845 ; sec also (1904) 31 Cal., 979 : 9 O.W.N.* 
72; 6 C.W.N., 880.] 
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ABDUL HYE V. GAJltAJ BAHAI UBH'/J i.li.If. HO Uai. 5JBB 

, ■ ■ W - ' 

[3883 APPELLATE CIVIL. 

The 13th August, 1897. 

Present : 

Mr. Justice Trevelyan and Mr. Justice Stevens. 

Mahomed Abdul Hye.Judgment-debtor 

versus 

Gajraj Sahai .Decree-holder/ 

Public Demands Recovery Act (Bengal Act VII of 1880), section's 2 and 20 — 

Limitation — Act XI of 1859, section 34 —Execution of decree annulling 
sale — Decree of Privy Council—Decree for costs—Rate of exchange. 

Section 2 of the Public Demands Recovery Act (Bengal Act VII of 1880) docs not make 
the provision of limitation in section 34 of Act XI of 1859 applicable to the execution of a 
decree annulling a sale under section 20 of Bongal Act VII of 1880. 

In converting into Indian currency tho amount of costs expressed in sterling in an 
order of Her Majesty in Council, the rate of exchange is the rate which prevailed at the time 
when the order was made. 

Dakhina Mohan Roy Chowdhry v. fiareda Mohan Roy Clwwdhry, (1890) I. L. R., 23 
Cal., 357, followed. 

THE facts material to the report in this case appear from the judgment of the 
High Court. 

Sir Griffith Evans, and Dr. Asutosh Mulcerjee, for the Appellant. 

Babu Lai Mohan Das and Babu Nalini Ranjan Chatterjee, for the Respondent. 

The judgment of the High Court (Trevelyan and Stevens, JJ.) was 
delivered by 

SteYens, J.— This is an appeal from an order of the District Judge of 
Tirhoot, disallowing an objection by the judgment-debtor to the execution of 
the decree in respect of costs awarded against him by an order of Her Majesty 
in Council. The case in which those costs were awarded was one for the 
setting aside of a sale under the certificate procedure, Bengal Act VII of 1880. 
The contention was that, inasmuch as section 2 of Bengal Act VII of 1880 
provides that that Act shall, as far as is consistent with the tenor thereof, 
[284] be construed as one with Act XI of 1859 passed by the Governor- 
General in Council and Act VII of 1868 passed hy the Lieutenant-Governor 
of Bengal in Council, the provisions of section 34 of Act XT of 1859 apply to 
the present case. That section provides that “ if a sale made under this Act ” 
(i.e., Act XI of 1859) "be amended by a final decree of a Civil Court, applica¬ 
tion for the execution of such decree shall be made within six months after the 
date thereof, otherwise the party in whose favour such decree was passed shall 
lose all benefit therefrom.” Admittedly in the present case the application for 
execution was made more than six months after the date of the decree, and it 
is contended that under the provision of law which we have just quoted the 
decree-holder has lost all benefit from his decree. 

We think that section 2 of Bengal Act VII of 1880 cannot have the effect 
of making the provisions of section 34 of Act XI of 1859, which relates to a 
decree annulling one class of siles, applicable to such a decree as is referred to 
in section 20 of Act VII of 1880, that is a decree setting aside a sale of 

* Appeal from Order No. 329 of 1896, against the order of P. Cameron, Ksq , District 
Judge of Tirboot, dated the 8th of June 1696. 
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another kind. We think that this is apparent from the faot that section 20 
contains separate provisions applicable to the case oF decrees setting aside sales 
in execution of certificates, those provisions not being consistent in some res¬ 
pects with the corresponding provisions of section 34 of Act XI of 1859 relating 
to a decree for the setting aside of a sale under that Act. 

Another question which arises in this appeal is as to the time when the 
rate of exchange is to be calculated on the costs expressed in sterling in the 
order of Her Majesty in Council. Those costs have been estimated by the 
decree-holder at the rate of exchange which prevailed at the time when execu¬ 
tion was applied for. It is contended that they should have been estimated 
at the rate which prevailed at the time when the order was made. In 
support of this contention a ruling of this Court, Dakhina Mohan Roy 
Ohowdhry v. Saroda Mohan lioy (Jhotvdhry, (1890) T. L. R. 23 Cal. 
357, has been cited. This is a matter relating to the practice of the 
Court, and we think that we ought to follow that ruling, unless we were 
clearly of opinion that the point ought to bo referred to a Full Bench. 
We must, therefore, vary the order of the Court helow to this extent, that 
[285] the costs awaided in sterling by Her Majesty in Council must be 
converted into Indian currency at the rale of exchange for the time being fixed 
by the Secretary of State for India in Council at tho time when the order of 
Her Majesty in Council was made. Subject to this variation of the order 
under appeal, the appeal is dismissed. Tho appellant must pay tho respon¬ 
dent's costs. 

S. C. C. - Decree varied. 

NOTES. 

[ Sec also (1899) 20 Cal., 414 F.B.] 

[25 Cal. 285] 

The HOth August, 1897. 

Pit 15SENT : 

Mr. Justice Trevelyan and Mr. Justice Stevens. 

Jagdeo Singh.Defendant 

versus 

Padarath Ahir.One of the Plaintiffs.* 

Bengal Truancy Aft (1/7/ oj lhhb), sections lVl and 140—Suit for com- 

pensation for illegal distraint — Non-joinder of parties in an action on 
tort—Joinder when too late—Objection of non-joinder not duly taken, 

Effect of—Limitation Act (XF of 1877), section 22. 

A suit for compensation for illegal distraint under section 121 of the Bengal Tenancy 
Act (VIII of 1885) was brought by one of two persons jointly ontitlod to the crops distrained. 
Objection boing taken by the defendant at a late stage of the caso on the ground of non¬ 
joinder of a party, that p uty was, on his own application, added as a plaintiff, but his claim 
was then barred by limitation. Held — 

(t) Section 140 of the Bengal Tenancy Act did not exclude a suit of this kind. 

(2) The rule that persons having the same cause of action must sue jointly doeB not 
apply to actions on tort in every case in which persons have been damnified by the same • 
tortious act. 

* Appeal from Appellate Decree No. 704 of 1.896, against the decree of Babu Madhub 
ChandraOhuekerbutlv, Subordinate Judge of Shahabad, dated tho 19th of December 1895, 
affirming the decree of Babu Mohim Chunder Sircar, Munsif of Arrah, dated the 21st of 
June 1895. 
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(8) If the objection of non-joindet of party in an action of tort be not taken at the 
time and in the way provided t»y law, the defendant is liable to such portion of the damages 
only as have been incurred by the plaintiff who originally brought the suit. 

(4) The whole suit was not barred by limitation in consequence of the provisions of 
section 2!i of tho "Limitation Act (XV of 1877). 

The facts and arguments of pleaders material to the report in this case appear 
from the judgment of the High Court. 

Babu Omakali Mukerjee, andBabu Makhan Lull for the Appellant. 

[286] Dr. Asutoah Mukerjee for tho Respondent. 

The judgment of the High Court (Trevelyan and Stevens, JJ.) was as 
follows:— 

fn the suit out of which this'appeal ftiises, tho plaintiff Padarath Ahir 
sued to recover Rs. 304-13-9 dams, which he had to pay into Court, in ordor 
to obtain the release, of his crops from attachment, together with Rs. 7-0-9 
dams, the costs alleged to have been incurred in making the attachment. The 
plaintiff’s case was that the principal defendant Jagdeo Singh had wrongfully 
caused the crops to bo distrained under colour of section 121 of tho Bengal 
Tenancy Act, 1885, as the crops of tho second defendant Anarath Rai, falsely 
alleging that the latter was tho tenant of the plaintiff's holding on which the 
crops had been grown. Both tho Courts below have found in favour of the 
plaintiff on the facts. 

- * The plaint was filed within one month of the date when the attachment 
was made, hut for some reason, which has not been explained to us, there 
appears to have been very great delay in disposing of the suit, and at a very- 
late stage of tho trial, some fourteen months after tho filing of the plaint, a 
supplementary wiitten defence was filed, in which for the first time the plea of 
defect of parties was taken. It was urged that inasmuch as I’adarath’s brother 
Kirtarath had an interest in the holding, ho should have joined in bringing the 
suit. The obvious reply to this plea was that under section 34 of the Code of 
Civil Procedure it. was not admissible at that stage of the proceedings, but the 
plaintiff unfortunately for himself attempted to cure the defect to which 
objection had been taken, and what was done was that Kirtarath applied with 
Padarath's consent, to be added as a co-plaintiff. This was done with the 
result, which might have been expected, that a fresh plea of limitation, based 
upon section 22 of the Limitation Act, was at once taken by tho defendants. 
That plea was allowed by the Court of First Inst an co so far as the interest of 
Kirtarath was concerned, and a decree was given only for one-half of the 
amount claimed, excluding the sum alleged to have been paid as the costs of 
the deposit, which was disallowed as not proved. 

The defendant Jagdeo Singh appealed, and Padarath also- [287] appealed in 
respect of the moiety disallowed as the share of Kirtarath, but both appeals 
were dismissed by the Lower Appellate Court. 

The defendant Jagdeo Singh only has come up to this Court in second 
appeal. The grounds which have been argued before us are, first, that the 
plaintiff bad no right of suit, and; secondly, that the whole of the claim ought 
to have been held to have been barred by limitation. 

A preliminary objection was taken for the respondent that no second 
appeal lies in the case, inasmuch as it is in reality not a suit for compensation 
for illegal distress such as is contemplated by article (35) <j) of the second 
schedule of the Provincial Small Cause Courts Act, but is merely a suit for the 
recovery of the amount which the plaintiff-respondent had had to pay in order 
to procure the release of his crops from attachment. We think that objection 
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is untenable, because the claim was not only for the recovery of tne sum 
paid, but also for damages, namely the cost alleged to have been incurred in 
paying it. It is therefore a suit for compensation. 

We proceed to deal with the appeal. 

It is contended in the first place that the suit will not lie at all because 
such a suit can be brought only under the provisions of section 140 of the 
Bengal Tenancy Act, and under that section a suit for compensation, .where 
property has been distrained on an application made under section 121 of the Act, 
lies only in a case in which such an application is not permitted by the latter 
section. It is contended that in the present case the distraint was made on 
an application made under section 12 L and permitted by the section. We 
think that there is nothing in section 140 to exclude an action of this kind in 
a case like that before us in which the landlord is found to have abused his 
power of distraint by distraining the crops which belong to the tenant on the 
pretence that they belong to another person in collusion with himself. There 
has been an invasion of the rights of the tenant for which he is entitled to a 
remedy, and if the case is not one of the kind contemplated by section 140 he 
is not, so far as we can soe, deprived by the provisions of that section of the 
ordinary right of action [288] which any person who suffers from a tortious act 
has against the tortfeasor. We.may observe that this objection appears to have 
been taken for the first time in this Court. 

With reference to the question of limitation we have first to see whether 
the addition of Ivirtarath as a co-plaintiff was, in the circumstances of the case, 
legally made, looking to the provisions of section 34 of the Code of Civil 
Procedure. No doubt the objection taken by the defendants for want of parties 
was inadmissible under that section, as not having been made before the first 
hearing. The difficulty is that that objection was not made in the proper 
manner, as we have already noticed, hut Kirtarath made an application, with 
the consent of the original plaintiff Padarath, to be added as a co-plaintiff. 
Under the provisions of section 32 this could be done at any time, and we 
think that the validity of the act of the Court, which was done at the instance 
of Kirtarath and Padarath, cannot be affected by the fact that in moving 
the Court to do it they are influenced hy the defendants having made an objec¬ 
tion which was not sustainable and which Padarath might have successfully 
resisted on that ground. The addition of Kirtarath was perfectly legal in itself, 
and we think that Padarath and he are bound by their own act in causing it to 
be made. 


The contention lor the appellant on the point of limitation is that the two 
brothers had a joint cause of action upon which thoy could only sue jointly, 
and therefore the bar against Kirtarath's claim must apply to that of 
Padarath also. No provision of law has been cited in support of this 
argument, but we have been referred to the following reported cases, several of 
which appear to have been cited in the Courts below : Obhoy ChumNundi v. 
Kritarthu Moyi Dossee, (1881) I. L. R., 7 Cal., 284, Ramsebuk v. Ramtall 
Koondoo , (1881) I. L. R., 6 Cal., 815; Ramdoyal v. Junmenjoy Coondoo , 
(1887) 1. L. R,, 14 Cal., 791: Imamuddin v. Liladhar, (1892) I. L. R., 14 
All., 524: Jibanti Nath Khan v. Gokool Chunder Chowdty, (1891) I. L. R.,’ 19 
Oal., 760, 764. and Kalidas Kevcddan v. Nathu Bhagvan, (1888) I. L, R 7 
Bom., 217. 


[289] None of these cases seems to us to be in point. No doubt there ‘ 
are certain classes of cases in which persons having the same cause of action 
must sue jointly, such as suits upon a contract; but we are not aware of any 
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authority for the application of this rule to actions on tort in every case in 
which several persons have been damnified by the same tortious aot. 

The non-joinder of a plaintiff in an action for wrong independent of 
contraot may be aground for insisting on the person being joined as plaintiff; 
but if that objection be not taken at the time and in the way provided by 
law, the defendant is liable for such portion of the damages as have been 
incurred by the plaintiff alone. 

We do not think that there was anything to prevent Padarath in the 
present case from suing alone for compensation for the illegal distraint, as far 
as he was injuriously affected by it, and in this view his claim, which was 
certainly brought in time, would not be barred by the subsequent addition of 
Kirtarath as a co-plaintiff. 

We dismiss this appeal with costs. 

S. 0. C. Appeal dismissed. 

NOTES. 

I Iu suits for damages, it is not necessary that all should join :—(191U 15 225 ; 

(1907) 6 C.L.J., 883; (1904) ‘2 C.L.J., 196 ; (1897) 2 0, W.N., SO.] 

[ 25 Cal. 289 ] 

The 19th November, 1897. 

Present: 

Mr. Justice Banerjbe and Mr. Justice Wilkins. 


Behary Litl Mookerjee and another.Plaintiffs 

versus 

• Basarat Mutidal and others.Defend an ts,* 


Landlord and tenant—Suit for rent—Deposit of rent by a tenant 
through the transferee of the holding from him, whether valid— 

Bengal Tenancy Act {V111 of 18b5), section 01. 

A deposit of rent, though not made by a tenant himself, hut made on his behalf by a 
transferee of the holding from him, is a valid deposit within the meaning of section 61 of the 
Bengal Tenancy Aot. 

THE facts of thiscaso arc sufficiently stated in the judgment of the High Court. 

Babu Karima Sindhu Mookerjee, and Babu Jogendro Chunder Ghose, for 
the Appellants. 

[290] Babu Norendro Chunder Bose, for the Respondents. 

The following judgment was delivered by the High Court (Banerjee and 
Wilkins, JJ.) 

Banerjee, J.—In this appeal, which arises out of a suit for arrears of rent, 
the question is whether the deposit of rent set up in the defence of the tenants- 
defendants was a valid deposit under section 62 of the Bengal Tenancy Aot. 
The grounds upon which the learned Vakil for the plaintiffs-appellants asks 
us to hold that deposit to be invalid in law are, first, that the preliminary 
tender wbioh was necessary in this case was not a valid tender as i t was not 

. . * Appeals from Appellate Decrees Nos, 215 and 216 of 1896, against the^flecrees of Babu 

Pwarkanath Mitter, Subordinate Judge ot 24-Pergunnaba, dated the 8lh of November 1895, 
reversing the decree of Babu Bhoobun Mohun Ghose, Munsif of Basirhat, dated 19th of 
February 1896. 
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made by the recorded tenants, but was made by the transferees from them ; 
secondly, that the deposit was made in respect of rent which had not fallen 
due at the time; and, thirdly, that the deposit was made, not by the tenant 
as required by law, but by the transferee from him. 

The first objection is, in our opinion, concluded by the finding arrived at 
by the Tjower Appellate Court, which is to the effect that the tender was made 
by two of the defendants, that is two of the recorded tenants. 

As to the second objection, it does not appear to have been raised before 
either of the Courts below; and as it involves the determination of a question 
of fact, namely, whether at the date of the tender the amount tendered had or 
had not fallen due, we do not think we ought to allow the objection to be raised 
at this stage of the case, as it would necessitate a remand and protract 
the litigation. 

As to bho third objection, it is quite true that section 61 enacts that “ the 
tenant may present to the Court having jurisdiction to entertain a suit for the 
rent of his tenure or holding, an application in writing for permission to deposit 
in the Court the full amount of the money then due." But the question is 
whether the law requires that the tenant must present the application to the 
Court in parson. Wo do not think that it would he a reasonable construction 
of the section to hold that it requires that the tenant must present the 
application in person. 

The application here was made on behalf of the tenant though it was 
presented on his behalf by the transferee of the holding from him. 

[291] The Bengal Tenancy Act does not make any provision as to how 
applications, other than those in suits, are to he made by or on behalf of par¬ 
ties in a ease like this. Neithor section 115 nor section 188 applies to cases of 
this description. That being so, wo think the view taken by the Lower Appel¬ 
late Court, that an application, such as the one that was made in ^his case for 
the deposit, of rent, was in substantial compliance with section 61, is a 
reasonable view. 

The objections urg(d against, the validity of the deposit all fail; and this 
appeal must consequently be dismissed with costs. 

H. C. G. Appeal dismissed. 
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[ SB Cal. 291 ] 

CRIMINAL REFERENCE. 

The 7th December, 1897. 

Present : 

Mr. Justice Hill and Mr. Justice Stevens. 

Bhiku Khan.Petitioner 

versus 

Zahuran.Opposite Party. 1 


Maintenance, Order of Criminal Court as to —Criminal Procedure Code 
{Act X of 1882), section 488 — Imprisonment for default of payment 
of Maintenance—Warrant of commitment — Procedure. 

An order of commitment to prison for default in payment of a wife’s maintenance allow¬ 
ance cannot bo made without proof that the non-payment was due to wilful neglect of the 
person ordered to pay. Suihcswnr Tear v. Gynnvla Da si. (1891) I. L. ft., 22 Cal., 291, 
followed. 

The law contemplates a single warrant of commitment in respect of the arrears due at 
tho time of its issue. Where six months' arrears were due, an order for separate warrants 
of commitment awarding a separate sentence of imprisonment of one month on each warrant, 
was therefore held to be bad'in law. 

As to the mode of computing the term of imprisonment the case of AUapichai Jtaruthar 
v. Mohidin Bibi, (1896) I. L. R., ‘20 Mad., 3, followed. 

The facts of this case, so far as they are necessary for the purposes of 
this report, appear from the judgment of the High Court. 

No one appeared at the hearing of the reference. 

[292] The judgment of the High Court (Hill and Stevens, JJ.) was as 
follows:— 

The order of tho Magistrate of the 10th September iast committing Bhiku 
Khan to prison for fivo months for making default in the payment of his wife’s 
maintenance allowance cannot be maintained. It was decided in the case of 
Sidhesiuar Tear v. Oyanada Dasi, (1894) I. L. Ii., 22 Cal., 291, that before such 
an order can be made it must be proved that tlie non-payment was due to 
wilful neglect of the person ordered to make the payment. No evidence directed 
to this ptoint lias been taken by the Magistrate. This is the reason given by the 
Judicial Commissioner of Chota Nagpur for his recommendation that the order 
should be set aside. 

But it appears to us that the order of the Magistrate is in another respect 
also contrary to law. The petition of Zahuran, dated the 30th January 1897, 
relates to the arrears of her maintenance for the six months from the 1st July 
to the end of December 1896. The Magistrate states that he directed Bhiku 
Khan to be imprisoned in the first instance for the arrears*only of the month of 
July 1896. This order was made on the 18th June last. The next order in the 
matter is of the 12th July, and directs the issue of a notice to Zahuran requiring 
her to state whether she had been paid for any of the five remaining months of 
the year 1896. Zahuran made no answer to this requisition, and on the 17th 
July the following order appears in the order sheet: “ File shfc is absent. ” 

* Criminal Reference No. 308 of 1897, made by F. B. Taylor. Esq., Judicial Commis¬ 
sioner of Chota Nagpur, dated the 11th November 1897. 
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■lion to the Judicial Commissioner, “I have now taken action on Zahuran’s 
petition mentioned above” (the petition, that is, of the30th January 1897) 
“ for the five remaining months’ balance separately for each.” The “ action ” to 
which reference is here made is disclosed by the order of the 15th September 
1897, the order that is which has been brought to our notice by the letter of 
the Judicial Commissioner. The order is in these terms : “ As the defendant 
won’t pay, he will go to prison on each of the five warrants for five months in 
all, one month in each case.” 


[293] This order was passed apparently without notice to Bhiku Khan, 
and, as has been already mentioned, it was made without any evidence having 
been taken to support it. 


Leaving these considerations out of view, however, we think that the law 
contemplates a single warrant of commitment in respect of the arrears due at 
the time of its issue, and that for this reason as well as that already mentioned 
the order of the 15th September is bad in law. ft was not, we think, intended 
that a person against whom an order for maintenance lias been made under 
section 488 of the Code should be subject, when arrears have been allowed to 
accumulate before the aid of the Court is invoked, to a series of separate terms 
of imprisonment in respoct of the arrears of each month, preceded, as all 
imprisonment under the section ought to be, by a separate inquiry and warrant 
of distress in each case. 


The procedure contemplated by the Legislature in such a case seems to us 
to be that the Magistrate should in the first place satisfy himself by evidence 
that the non-paymont complained of has been due to wilful neglect on the 
part of the person bound by the order. He should thon issue his warrant for 
the levy of the whole amount due in the manner prescribed by the section. 
If after this course has been taken any part of the aggregate amount due remains 
unsatisfied, the Magistrate may sentence the defaulter to a proportionate 
term of imprisonment. 

The mode of computing the term seems to us to have been correctly 
indicated by the High Court of Madras in the case of Allapichai Bavuthar v. 
Mohidm Bibi, (1896) I. L. R., 20 Mad., 3, where it is said: “ The procedure 
contemplated by the Code appears to be to deduct the sum levied from the 
sum due, and then to ascertain how many months arrears the balance repre¬ 
sents. The maximum imprisonment that can be imposed will then be one 
month for each month’s arrears, and if there is a balance representing the arrears 
for a portion of a month a further term of a month’s imprisonment may be 
imposed for such arrear.” 

These principles, we may remark, relate to the computation of the 
maximum term of imprisonment which may be awarded [294] under the section. 
It ought perhaps to be unnecessary to point out that before he inflicts |be 
highest penalty of which the law allows, it is the duty of a Magistrate to- 
satisfy himself judicially that the case is one in which the defaulter ought to be 
dealt with with marked severity. The Magistrate, however, in the present case 
does not appear to have given the question any consideration whatever, and ' 
indeed upon the materials before him any conclusion at which he might have , 
arrived would have been of little value. 

We set aside the order of the 15th Septemher committing Bhiku Khan to . 
prison and direct that he be set at liberty. 

B. D. B. Order set aside. 
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[29 Cal. 39*] 

ORIGINAL CIVIL. 

The 16th December, 1H97. 

Present: 

Mr. Justice Sale. 

Enamul Huq 
versus 

Ekramul Huq/' 

Inspection of Documents- — Practice—Inspection by agent, of a party. 

When under an order giving liberty to a party to a suit, his attorneys and agents, to 
inspect and peruse the documents produced by the opposite party, inspection by an agent is 
contemplated, the order should be read in such a wav as would give the Court some control 
over the persons to be appointed to inspect the documents. Such an order contemplates 
that the agent will be a parson standing in the position of the party for the purposes of 
the suit. 

Held, therefore, that the Court ought not to permit a person formerly in the, service of the 
defendant to inspect as the plaintiff's agent the defendant’s books, which had been in his 
charge. 

THIS was an application, adjourned from Chambers, that the defendant should 
allow the presence of Abdul Jubhur, accountant, as the plaintiff’s agent, at the 
inspection of documents under anJorder dated the 20th February 1897. 

The plaintiff and the defendant owned a joint business, arid the defendant 
also had a separate business . and the plaintiff now sought to have the assist¬ 
ance of Abdul Jubbar at the inspection of the [295] hooks of the joint business in 
respect of a period when the hooks wore under the supervision of Abdul Jubbar. 

The defendant alleged, in answer to tho application, that in 1893 the books 
of the separate husiness were also under Abdul Jubhar’s charge, and that he had 
subsequently dismissed Abdul Jubbar. Tho statement as to the dismissal was 
denied on affidavit by Abdul Jubbar. The application was adjourned into Court. 

Mr. Jackson showed cause against tho application.—It would he in the 
highest degree objectionable that a person who, according to the defendant, 
has been dismissed from his service for making away with his books, should he 
allowed to take inspection of the defendant’s hooks on the plaintiff's behalf. 
The plaintiff wants Abdul Jubbar to make the inspection, or at least to be 
present at the inspection, because the hooks of accounts were kept under him 
while he was in the defendant’s service. 

This is not a mere objection of sentiment; it is % personal objection. While 
in the defendant’s employment, Abdul Jubbar was giving the plaintiff informa¬ 
tion aB to matters in this suit. If this application he granted, it will he open 
to a party to a suit to authorise any person whomsoever to inspect documents 
on his behalf. Even an independent professional accountant is not an agent 
for this purpose unless a special case is made out to justify his appointment-- 
Bonnardet v. Taylor, (1861) 1 J. & H., 383. Draper v. The Manchester, 
Sheffield and Lincolnshire Railway Co., (1861) 3 I)o G. l'\ J., 23 ; Bartley v. 

Bartley, (1852) IDrewry, 233 : and Dads well v. Jacobs, (1887) L. R. t 34 Oh. 
D., 278, were also cited. 

Mr. Dunne in support of the application.—The rule which is said to apply 
in England has never been applied in India, and it is not possible for it to apply 

* Original Civil Suit No. 5 of 189G. 
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here. Otte of the most ordinary modes of inspeotion in this country is inspec¬ 
tion by some person on behalf of the party. Suppose, for instance, there are 
accounts between an English firm and a* Marwari one, and the accoants, or 
some of them, are in Nagri, who could inspect the Nagri accounts on behalf of 
the English firm ? From the very nature of the case the English firm would 
have to appoint some agent familiar with the [296] Nagri language to inspect 
the books on their behalf. Dadswell v. Jacobs, (1887) L. R., 34 Oh. E., 278 
was not a case of inspection properly so called ; for there a firm sought to compel 
their agent to produce certain documents relating to their business to the person 
who was a rival of that agent, and the only question was whether the defendant's 
objection to giving inspection of his books to a rival trader was a reasonable 
one. And whatever the case of Bonnardet v. Taylor may decide, there is in 
this country no rule that an agent pro hoc vice may not he appointed to inspect 
documents. If eueh a rule were laid down in India, inspection would become 
impossible, and suits would never be ready for hearing. Besides, in Bonnardet 
v. Taylor, (1861) 1 J. & II, 383 it was sought to appoints professional account¬ 
ant to ransack the other party's books. That is not the case here. In this 
case the plaintiff will inspeot the books ; alt he wants is to have Abdul Jubbar 
to sit by him and give such assistance as he cau. 


The case of Draper v. The Manchester, Sheffield and Lincolnshire Railway Co., 
(1861)3 DeG. F. & J., 23, is distinguishable; for there it was sought to appoint 
the accountant of a rival company to inspect the books. The eases cited against 
the plaintiff, therefore, have no real bearing on the present case. 

Abdul Jubbar has filed an affidavit denving that he was dismissed .from the 
defendant’s service. He is certainly in the plaintiff’s employment now, and is 
therefore entitled, under the order, to inspect the books on the plaintiff’s behalf. 
He was in the plaintiff’s service before the date on which inspeotion was 
sought; and the plaintiff offers bo agree to any terms the defendant desires for 
the protection of his books. 

The rule laid down by this Court is, that where there is any difficulty in 
the way of inspection, the proper place for inspection is the Court; let the books, 
therefore, be produced in Court. 

Sale, J. —This is an application by the plaintiff for an order that the 
defendant, Ekraraul Huy, to allow Abdul Jubbar, the plaintiff’s agent, to be 
present at the inspection directed by the order of the 20th February 1897. 

[297] The material portion of the order is as follows : “ And the appli¬ 

cant, his attorneys and agents, are to be at liberty to inspect and peruse the 
documents so to be produced and left, and to take copies and abstracts thereof 
and extracts therefrom as the applicant shall be advised." 

It ia contended, on the part of the plaintiff, that the words of the order 
leave the Court no discretion, and that Abdul Jubbar is a person who answers 
to the description ot the word “ agent ’’ as used in the order. 

It is admitted that Abdul Jubbar was originally a servant of the defendant 
Ekramul Huq, and that he continued in his service until some time after the 
date of the order for inspection, and that up to his discharge some time in 1897 
he was employed as an accountant and had charge of the books of the defend¬ 
ant Ekramul Huq. It appears to me that the words “attorneys and agents," 
as used in the order for inspection, should be read in such a way as would give 
the Court some sort of control over the persons taking part in the inspeotion 
of documents directed by the order. I think it is clear from the authorities 
cited that similar words are interpreted by the Courts . in England in a 
restricted sense which permits the exercise of such control. 



JgkftAMTJt HtfQ r 189f] 


i.L.R. 2&C&1. 298 




la accordance with these authorities the words attorneys and agents" 
should be read as referring either to the applicant himself or to persons who 
stand in his position with reference to the suit generally. It is to be observed 
that in allowing a party to inspect, the Court gives hitn a privilege of a very 
important character, and it is the duty of the Court to see that the prtvilege is 
not exercised so as to operate prejudicially against his opponent. 

It is said that to read these words in the exclusive sense contended for 
would render it impossible for inspoction to be conveniently obtained in this 
country; but I think the Courts in this country, in permitting servants or 
agents of parties, other than those strictly falling within the words of the order, 
to take part in the inspection, would bo disposed to exercise a reasonable 
discretion and would not prevent a party from employing a servant for the 
purposes of the inspection unless it was shown that there was some sufficient 
ground of objection as against him. 

[298] It appears to me that the person whom it is proposed to omploy in 
the present instance does not como strictly within the words uf the order, and 
that the Court would be entitled to exercise a discretion in permitting him to 
act for the plaintiff in the matter of the inspection. 


That being so, the question is whether the objection made as regards 
Abdul Jubbar is a reasonable one. It is, I think, something more than a mere 
sentimental objection. It is to be remembered that serious allegations are 
made against this person by the defendant Ekramul Huq ; and, though I say 
nothing as to the truth of these allegations the admitted circumstances under 
whioh he left the service of bhedefendant and entered the service of the plaintiff 
are such as would expose him to a strong temptation to take undue advantage 
or make improper use of the knowledge he had gained while in the defendant's 
employ if be is permitted to take part in the inspection. 

1 think, therefore, I ought not to compel the defendant to admit Abdul 
Jubbar to the inspection, and the present application must bo refused with costs. 

Attorney for the Plaintiff : Oahu 0. 0. Ganguli. 

Attorney for the Defendant: Babu G. G. Chundvr. 


H. W. 
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[28 Cal. MB] 

APPELLATE CIVIL. 

The ‘45th November , 1897. 

4 Present: 

Bih Francis William Maclean, Kt., Chief Justice, and 
Mil Justice Banerjee. 


Basaraddi Sheikh.Plaintiff 

versus 

Enajaddi Maleaii.Defendant. 


Vendor and Purchaser-—Transfer of Property Act (IV ofl88'4), section 55, 
sub-section 4—Implied covenant for title—English Conveyance 
Act of 1881, 11 and 15 Vic., ch. 11, section 7. 

£299] In the absence of any contract to the contrary there is under section 55, sub¬ 
notion 2 of the Transfer of Property Act, ail implied covenant for title, on the part of 
the vendor. 

The facts ol this case, so far as they are necossury for the purposes of this 
report, are fully sot out in the judgments of the High Court. 

Dr. Ashntosh Mookcrjec, and Balm Mohcndra Nath Bose, for the Appellant. 

Babu Purno Chundcr Shorn 1 , for the Respondent. 

The following judgments were delivered by the High Court (Maclean, 
O.J., and Banhbjeb, J.) 

Maclean, C J., -This appeal raises a short point of law, and the point of 
law is, wliethei, having regard to sub-section (2) of section 55 of the Transfer 
of Property Act, a vendor of immoveable property must bo, in the absence of 
any contract to the contrary, taken to covenant for title. The fact9 in this 
ease lie within a very narrow compass. The plaintiff bought a small piece of 
land of the defendant in the year 1295 B.S. (1888) and the consideration 
money was thirty rupees. A conveyance was duly executed and registered. 
It appears that subsequently, after the conveyance to the plaintiff had been 
executed and registered, a question arose as to tho title of the defendant, and 
certain proceedings wore taken in which it was virtually decided that the 
defendants had no title. I may here remark that, in his defence in the present 
suit, the defondant does not allege that he has a title to the property in question. 

Under these circumstances the plaintiff sues the defendant, and asks, 
amongst other things, for the recovery of his purchase money and interest. 

No doubt the plaiutiff based his case in a great measure, if not entirely, 
upon allegations of fraud, which view has not been adopted by either of the 
Judges in the Courts below. But although he has so based his case, to my 
mind he is entitled to urge before us that, even if be cannot sustain a case of 
fraud, as a matter of law he is entitled to succeed upon tho ground that there 
was a covenant for title on the part of the vendor. The learned District Judge 
has decided that in this case " the doctrine [300] of caveat emptar applies, and 
that therefore the plaintiff is not entitle^ to succeed.” But it does not appear 
that the section of the Transfer of Property Act to which I have re&rred was 
called to the learned District Judge’s attention. In my opinion, and having 

* Appeal from Appellate Decree No. 436 of 1896, against the decree of J. Pratt, Esq., 
District Judge of 24-Porgunnahs, dated the 24th of December 1895, affirming the decree 
of Babu Priya La] Pvne, Munsif of Diamond Harbour, dated the 15th of July, 1895, 

t* 


836 





t.L R. 26 Cal. 661 


fcNAJAPbl MALEAH t18971 


regard to that section, there was a covenant on the part of the vendor that the 
interest which he professed to transfer to the plaintiff subsisted, and that he 
had power to transfer the same. I have two or three times invited the learned 
Vakil to say what his answer was to that section, but my invitation was not 
aocepted. This section is to some extent analogous to section 7 of the English 
Conveyance Act of 1881, and in my opinion, in the absence of any contract to 
the contrary, which is not suggested in the present case, sub-section 2 of section 
55 * of the Transfer of Property Act must be taken as incorporated into the 
present contract between the plaintiff and the defendant, which in effect is 
tantamount to a covenant for title on the latter’s part. I do not appreciate 
what that section can mean unless it means what I have indicated above. I 
think, therefore, that quite apart from the question of fraud, there was a 
covenant for title in this case on the part of the vendor, and that, in that respect, 
the learned District Judge has miscarried. The appeal must therefore succeed. 

We think that the proper order to make as to costs is this : Inasmuch as 
the appellant launched and argued his case on the question of fraud in the Courts 
below he will get no costs (except the institution fees) in those Courts, but ho 
must have his costs of this appeal. 

Banerjee, J. —I am of the same opinion. The question that arises in this 
appeal is whether the effect of sub-section 2 of section 55 of tho Transfer of 
Property Act is to imply a covenant for title in the absence of any contract to 
the contrary. I think that the question ought to be answered in the affirmative 
and in favour of the appellant who was the plaintiff in the Court below, and 
who brought this suit to recover compensation owing to tho title of his vendor, 
defendant No. 1, having been found to bo wanting in reference to tho property 
conveyed to him. 

The only grounds upon which the learned Vakil for tho ie-[30l]spondent 
sought to meet the appellant’s contention were, first, that the suit was based 
upon fraud, as to which the Courts below have found against tho plaintiff : 
and, secondly , that having regard to the fact found by the first Court that the 
plaintiff knew, or was expected to know, all about tho property conveyed to 
him, he is not entitled to succeed in a suit like this. 

As to the first answer, though no doubt the plaint makes several allegations 
imputing fraud to the defendant No. I, still the main fact now relied upon by 
the learned Vakil for the appellant is also alleged, viz., that it was found in a 
suit brought by the plaintiff against one Janadolla, a suit to which the present 
defendant No. 1 was also made a party, that the present defendant No. 1 had 
no title to the property in dispute. Having regard to that fact, and having 
regard to the absence of any allegation by the defendant No. 1 that he had a 
title to the property, we do not think that the first answer can avail the 
respondent. 

As to the second answer, the only way in which it could possibly have 
availed the defendant was by showing that there were circumstances in the 
case from which a contract to the contrary might have been implied—a con- 


* t See. 55 (2/:—In the absence of a contract to the contrary, the buyer and the seller of 
, immoveable property respectively are subject to the liabilities, and 
. of have the rights, mentioned in the rules next following, or such 

i y a ,'e e . 0 j them as are applicable to the property sold : 


(2). The seller shall be deemed to contract with the buyer that the interest which the 
seller professes to transfer to tho buyer subsists and that he has power to transfer the same : 

provided that, where the sale is made by a person in a fiduciary character, he shall be 
deemed to contract with the buyer that the seller has done no act whereby the property is 
incumbered or whereby be is hindered from transferring it. 

* • • *i 


* 
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tract, namely, that the plaintiff took a conveyance with all defects in the vendor's 
title. Wo do not think that there has been any finding to that effect, and the 
second answer must in my opinion therefore also fail. 

There can be no doubt as to the meaning of sub-section 2, section 55 of 
the Transfer of Property Act Its effect is clearly to imply a covenant for 
title somewhat in tho same way as such covenants are implied according to 
the provisions ol section 7 of the English Conveyance Act of 1881, 44 and 
15 Victoria, Chaptor 4L. 

S. C. G. * — Appeal allowed. 

NOTES 

[See also 15 M L J„ H9<>, (1900) 13 C.P L R„ 97 , (1905) 8 O.C , 345 , 4 O.W.N., 63, 
itH regards the implied covenant for title.] 

[302] 7 he 1st tiepteinbci, lb ( K 
Present 

Sir Francis William Maclean, Kt„ Chief Justice, and 
Mr. Justice Banerjbe 


Prohlad Toor and otheis.Defendants 

vets us 

KodarNatli Bose and others.Plaintiffs.' 


Lundlvnl and Unant —Encroachment by a tenant— Effect of such 
onetoachmcnt ~Position of such tenant - Trespasset . 

When a ten ml i neioaebe^ upon the land of hi*. landlord he does not by such uticroaot. 
meiit become the tenant in respeei of the land enei.nehed upm against the will of the 
landlord. 

Tins appeal arose out ot an action brought by the plairtitfs to recover possession 
of certain land bv e]netinont of defendants No*,. 1, 2 and 3, as well as for 
apportionment of rent. The allegation ot the plaintiffs was that they held 
the disputed land under an a.uahmma dated (ill) Baisak 1299 B S. (17th April 
1892), and a pottnh dated 7th Kai tic 129!) B.8 (22nd October 1892), granted by 
tho present zeinmdar-dHendant No. 4. Peary Mnlmn Koy, and that they were 
dispossessed b\ the deleiuUnts Nos. 1, 2 and 3, by a proceeding under section 146 
of the Criminal Procedure Code, which was decided in favour of the said 
defendants Tho defence ot defendants Nos. 1, 2 and 3 was that they were 
in possession of the disputed land by virtue of a pottah granted on the 14th 
Baisak 12Gfi B.S. f25th April 1849) by tho previous zemindars, known as the 
Biswases. They impugned the plaintiffs’ lease as boingnne set up in collusion 
with tho zemindar-defendant, and they also pleaded limitation. The zemindar- 
defendant supported the plaintiffs' ease, but pleaded that no apportionment of 
rent could be allowed to them 

The Subordinate Judge, holding that the land in dispute was included 
within the lease set up by the defendants, and that the plaintiffs' claim was 
barred by limitation, dismissed the suit as against the defendants Nos. 1, 2 
and 3, but allowed apportionment of rent as against the zemindar-defendant. 
On appeal by the plaintiffs, and on cross-appeal by the zemindar-defendant, 

* Appeal from Appellate Decree No. 197 of 1896, agaiubt the decree of Earn, 

District Judge -of ill-Pergunuaha. dated tho 22nd of October 1895, reversing the decree of 
Babu Hara Krisua Chatterjoo, Additional Subordinate Judge of that Distrust, dated the 
27th of September 1894. 





KEDAH NATH BOSSK &e. [1897] l.L.R. 28 Cal. 303 

to the [303] District Judge, he reversed the decision of the first Court, 
and decreed the suit as against defendants Nos. 1, 2 and 3, but disallowed 
apportionment of rent. 

From this decision the defendants Nos. 1, 2 and 3 appealed to the 
High Court. r 

Babu Nil Madhub Bose, and Babu Shib Chunder Palit, for the \ppellants. 

Babu Satoda Churn Mitter, and Babu Tiara Kumar Mitter, for the 
Respondents 

The following judgments wore delivorod by the High Court 
(Maclean, C.J., and Banerjee, J.) 

Maclean, C.J. —In this case the plaintiffs sue to recover from the defend¬ 
ants certain plots of land, a portion of which is covered with water. Thu 
defence was that these plots and expanse of water wero included in a certain 
lease from the zemindar who is a defendant in the case, and who is a common 
lessor both of the plaintiffs and the defendants. It has been found as a fact 
by the lower Court that these plots of land and expanse of wator are not included 
in the defendants' lease. That being so, the defendants fall hack upon the 
contention that these plots belonged to their zemindar, the zemindar who was 
their lessor; that thny have encroached upon these plots of their landlord, and 
that having so encroached upon his lands they are entitled to be treated a« 
between themselves and their landlord as his tonants, not only of the land 
origindlly included in the lease, hut also of this land and oxpanseof water upon 
which they have encroached. 

That no doubt is their present contention, although that is not the conten¬ 
tion they set up in their written statement. This contention is doubtless 
suggested by the exigencies of the appellants’ case, the Court below having 
found that the plots in question were not included in the appellants’lease. 
What we have to consider is, whether, in point of law, such contention can 
prevail. I think not, and f do not think I can do better than adopt, as 1 do, 
the language of Sir RICHARD G vRTH in the case of Nuddyar Chand Shuha v. 
Meajan, (1884) l L. R , 10 Cal, 820 in whieh, in delivering the judgment of 
the Court, he [304] says : “ It would indeed seem strange if, as a mattei of 
law, a tenant were allowed, without Inn landloid’s permission, to appropriate 
any land which adjoins hi« own tenure, and thou when his landlord complained 
of the trespass, and required him to give the land up, he were allowed to take 
advantage of his own wrong, and insist upon retaining possession of it until 
the expiration of his tenure.” Now, although the zemindar in this case is not 
the plaintiff, ho is a defendant, and he supports the case of the plaintiffs who 
are tenants of the land in dispute, under the lease granted to them. 

Reliance has been placed by the learned Vakil for fho appellant upon the 
law as laid down in the case of GooiooDoss Roy v. Jssui Chnndet Bose, (1874) 
22 W. R., 246. I think the rule is laid down there too broadly, and I gather 
that the Couit in the case of Nuddyar Chand Shaha v. Airman, (1884) I.L.R., 
10 Cal., 820 was also of that opinion. In fact thd Judges who decided the 
latter case seem to have been so much impressed with the effect of that ruling 
that they apparently consulted Mr. Justice Mitter, who was one of the Judges 
who decided the case of Gooroo Doss Roy v. Issur Chunder Bose, (1874) 22 W. 
R., 246, for I find this passage in the judgment of the Court (I, L R., 10 Cal., 
p. 882): “ We have consulted our brother Mitter as to this,” that iB as to 

the ruling in the case of Gooroo Doss Roy v. Issur Chunder Bose (1874) 22 
W. R., 246, “ and we find that it was by no means the intuition of the Court 
in that case to lay down the rule thus broadly.” As regards the case of Gooroo 
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Doss Boy v. Issur Chunder Bose, (1874) 22 \V. R., 246 I am quite unable to 
agree with what the Court there lays down as to what is the rule of English 
law in cases of encroachment by a tenant. T allude to the passage in which Mr. 
Justice MARKHY says “ The true presumption as to encroachments made by a 
tenant during his touancy upon the adjoining lands of his landlord is that the 
lands so encroached upon are added to the tenure and form part thereof, 
for the benotit of the tenant so long as the original holding continues, and 
afterwards for the bonefit of his landlord, unless it clearly appeared by some 
act done at the time that the tenant made the encroachment for his own 
[308] benefit." if that he intended to lay down the rule of English law upon 
the point I respectfully dissent from it. The rule as there laid down is applic¬ 
able to cases where the encroachment is upon waste land or land of third 
parties, hut 1 am not aware of any authority in the English Courts whioh lays 
down that rule as applicable to the case of an encroachment by a tenant on other 
lands of his men landloid, or that if such encroachment he made the tenant 
can by that encroachment consifcute himself the tenant of his landlord of the 
land he has encroached upon. It strikes urn as an odd result that a tenant of 
plots A and R can by encroaching on plot C which also belongs to his landlord 
successfully claim hy that action on hi-, part to be entitled as between himself 
and his landlord to he treated In the latter as the tenant of the plot C ; in 
other words by his own wrongful act to force himself upon his landlord nolens 
voletn as tonant of plot 0. I am aware of no authority for such a proposition, 
nor do I regard the proposition as in accordance with law. The appeal on 
this point of law fails and must ho dismissed with costs 

Banerjee, J. —I am of the same opinion. I only wish to add this, that 
where a tonant encroaches upon the land of his landlord, though the landlord 
may, il ho chooses, treat him as a tenant in respect of the land encroached 
upon, Ihe tenant has no light to compel the landlord against his will to accept 
him as a tenant in respect of that land. No authority has been cited in sup¬ 
port of the contention that tho tenant has such u right, and it would he conferarv 
to reason and common sense to hold that a tenant lias that right. 

S. C. fl ippeal dismissed. 

NOTES. 

t TENANT'S ENCROACHMENT - 

1 An encroachment made Ij\ ,i ten mi Irani tin adjoining waste ot hit. landlord is 
prima facie made bv lam in his character is tenant, but it is open to the landloid to repu¬ 
diate the relation, bo treat him as a trespasser, md to <\iet him as such ; on the other hand, 
it is open to the tonant to indicate at the time he enero Lelies. that he intends to hold the 
encroached lands tor Ins own evolusive benefit and not to hold them as he held the lands to 
which they are adjacent. in this event, the landlord though willing to treat him as a tenant 
may be dnven, by ai a '“iiion of a hostile title lo a suit to eject him as a trespasser: - 

MOOKEKJKE. .1., Ill (1905) 2 C.L.J 125. Steals., per SUNDARA A\yar, J., m (1911) 
21 M.L 3 , 015 

'2. An encroachment becomes adveiso from tho date ol the landlord becoming aware of 
it- (1903) 31 Cal , 197 , see however (1911) 21 M.L.J.. (.15. 

3. The landlord having elected to treat the encroachment as a tenanev cannot afterwards 
treat it as a trespass—(1900) 4 C.W.N. 508 ] 
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[28 Cal. 805] 

The 26th November, 1897. 

Present: 

Sir Francis William Maclean, Knight, Chief Justice, 
and Mr. Justice Bannrjee. 


Bindubashini Dassi and others.Defendants 

versus 

Harendra Lai Roy.Plaintiff.* 


Voluntary payment--Contract Act [IX of 1872), section 69—Arrears 
of rent—Payment made'to save the putni taluk from sale — 

Payment made by a mortgagee. 

[80S] The plaintiff, .who was the mortgagee of a eertvin putni taluk, obtained a consent 
decree for Rs. 35,000, on his mortgage bond, on the 13th August 1888. In the solenamah 
it was stipulated that if the decretal amount were not paid within a certain date, it was to 
be increased to Rs. 52,000. On the ttih March 1891 the plaintiff applied for execution of 
that decree and claimed the larger amount, as admittedly the smaller amount was not paid 
within the stipulated period. The Subordinate Judge allowed the plaintiff’s claim. The 
defendant appealed to the High Court, and on the 31st September 1891, the order of the 
Subordinate Judge was reversed, and an inquiry was directed as to the conduct of the plain* 
tiff* in-the matter. On the 31st August 1892, the Subordinate Judge held that the plaintiff 
had been guilty of misconduct and that the decree had boon fully satisfied. The plaintiff 
appealed from this order to the High Court, and on the 4th January 1N94 the appeal was 
dismissed, and ho preferred an appeal to Her Majesty in Council. In the meantime, on the 
13th May 1892, the plaintiff had paid a certain sum of money to protect the putni taluk from 
sale for arrears of rent duo to the Undlird. In a suit brought to recover from the defendant 
the amount so paid : 

Held, that the payment was not a voluntary payment, and that the plaintiff was 
interested in the, payment of the money, and therefore he was entitled to recover if. 

THE facts of the case, so far as they are necessary for tlio purposes of this 
report and the arguments, appear sufficiently from the judgment of the High 
Court. 

Babu Horendra Narayan Mitter for the Appellants. 

Dr. Rash Behary Ghosc , and Babu Alcshoy Kumar Bane. rire, for the 
Respondent. 

The following judgments were delivered by the High Court, (Maclean, C.J., 
and Banebjee, J.) 

Maclean, C. J-—The question we have to docido upon this appeal is 
whether the plaintiff in this suit is entitled to recover a sum of Rs. 383 odd 
under the following circumstances. Tho plaintiff was the mortgagee of a putni 
tenure; the defendants were the mortgagors. On the 13th August 1888, the 
mortgagee having instituted a suit to enforce his mortgage security, a consent 
decree was made. The decree was for Rs. 35,000, but it went on to provide 
that, if that sum were not paid within a eertain date which was mentioned 
in the solenamah which was embodied in the decree, the amount was to he 
increased to Rs. 52,000, which [307] the defendants were to he held liable to 
pay. On the 14th March 1891 the plaintiff applied for execution of that 

• Appeal from Appellate Decree No. 537 of 1896, against the decree of Baba Chakradhuc 
Proshad, Additional Subordinate Judgo of Faridpore, dated the 18th of December 1895, 
affirming the decree of Babu Chundra Bhoosliun Banerjee, Mun^if of Madaripove, dated the 
30th of March 1894. 
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decree upon the footing that the smaller amount had admittedly not been paid 
within the stipulated period, and consequently that the larger amount was 
due to the plaintiff. 

The Subordinate Judge of Backergunge, who heard that application, made 
an order on the 14th March 1891, disallowing the defendant’s objections, and 
in effect allowing the present plaintiff’s claim. That order was appealed from, 
and, on the 31st September 1891, the High Court reversed that order and 
directed an inquiry as to the ciicumstances under which, as it was alleged, 
the plaintiff’ had prevented or obstiucted the sale of certain property, and an 
inquiry as to the conduct of the plaintiff in the matter. 

On the 31st August 1892 the Subordinate Judge held that the plaintiff 
had been guilty of misconduct tuid that the decree had been fully satisfied. 

The present plaintiff appealed from that order to the High Court, and on the 
4th January 1891 it was hoard by this Court jmd dismissed. I understand 
from what has been said at the bar that that order is now under appeal to Her 
Majesty in Council. 

In the meantime, on the 13th May 1892, the plaintiff had paid a sum of 
Rs. 318 odd to prevont the sale hy the supeiioi landlord of th e putm interest 
which was included in his mortgage. That payment was made on the very 
day lived for the sale . and it had the effect of stopping the sale. Admittedly 
the defendants were not in a position to mako the payment, and if it had not 
been made, the sale would have gone op. If the auction sale had nof been 
stayed the plaintiff, assuming he wore entitled to the larger of the above sums, 
in other words that his contention was correct, would have lost the benefit of 
his security foi the balance due to him and the defendants their interest in 
the equity of redemption. Ttie payment was for the benefit of the defendants. 
But it is contended that, inasmuch as the effect of the judgment of the High 
Court on the 4th January 1891 was that tho plaintiff must be taken to have 
boon paid in June 1891 all he was entitled to, he had no interest whatever 
in tho payment of this money; thn.1 it was a voluntary payment, and 
therefore the defendants cannot be required to [308] repav it. This does not 
appear to me to lie a very equitable contention, when the result of the pay¬ 
ment was to benefit the defendants by saving Iheii equity of redemption from 
being sold. It lias not been suggested in argument before us that at that time 
the equity uf 'ademption w'as of no value, or that it was not for the benefit of 
the defendants that the sale should bo stopped. Can it be said that at the 
time the payment was made, tho plaintiff was not interested in the payment 
of the money? The position was this : Tho Subordinate Judge in the first 
instant had decided in his favour. When the payment was made, no doubt 
an inquiry bad been directed bv the High Court by their order of the 
31st September 1891, which inquiiy was still pending. But the litigation was 
going on, the plaintiff was contending that ho was entitled to the larger sum 
owing to the dt fault of the defendants, and until the point which was then 
f,uh ludice was decided, it can scarcely be said that he was not interested in 
the payment of this nionev. The point at issue was whether the plaintiff was 
entitled to the larger or to the smaller sum. If entitled only to the smaller 
sum, it is not contested that he had been paid off in June 1891. 1 am not 

prepared to hold that because after he had paid the money the judgment of 
the Court was against him ho was not interested in the payment at the time he 
nude it. I think he was interested in the payment of this money within the 
meaning ol section 69 of the Indian Contract Act. If tho decision had been, as 
yet possibly it may he, iu his favour, the effect of the payment was to preserve 
his secutity. This view' appears to me consistent with the law as laid down by 
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the Privy Council in the case of Dakhma Mohan Roy v. Saroda Mohan Hoy, 
(1893) l.L.R., 21 Cal., 142, and also consistent with the case of Xohin Krishna 
Bose v. 'Mon Mohuu Bose, (1881) I. L. B., 7 Cal., 573. 

On these grounds I am of opinion that the view taken by the learned Judge 
in the Court below was correct, and this appeal must bo dismissed with coats. 

Banerjee, J. —I am of the same opinion. The question raised in this 
appeal is shortly this, namely, whether the plaintiff who was the mortgagee 
of a putni tenure belonging to tho [309] defendants, and who had paid a 
cortain sum of money to save the putni tenuve from sale under Iiogul ition 
VIII of 1819, and to protect the interest ho was then claiming as mortgagee, 
can recover that sura from tho defendants, notwithstanding that it has since 
been found by tho Court that the mortgago debt had boon satisfied before the 
date of the payment. 

Having regard to the facts of the case, I think this question ought to be 
answered in the affirmative. Tho provision of th) Hw that givorns tin-, case 
in my opinion is soetion 69 of tho Contract Act which saws: “A person who 
is interested in tho payment of money which another is hmnd by law to pay, 
and who, therefore, pays it, is entitled to hi re-nnbursed by tho otlior.” 

There can be no question that tho defendants wore hound to pay tho 
putni rout. In fact if they had not paid that money, tho putni tenure would 
have beau sold and lost to them The only point that is disputed before us is, 
whether the plaintiff can be said to have bean, at the time of the sale, a person 
interested in the payment of tho pntm rent. It is argued that as upon tho 
finding of the Court ultimately arrived at in the proceedings in execution of 
the mortgage decree which were then pending, it appeals that tho mortgago 
debt had been satisfied before tho date of tho paymout by tho plaintiff, we must 
take it that he was not interested in the payment of tho money. Mow, the 
Circumstances uudor which the Court ultimately came to tho finding that the 
mortgage debt had been satisfied, were of a somewhat peculiar nature. Tho 
compromise decree upon the mortgage bond provided that if a certain sum 
was paid within a certain tune, the decree would be satisfied : but if that 
amount was not paid within that time, a larger amount would ho recoverable 
by the mortgagee. As a matter of fact the smaller amount was not actually 
paid within tho stipulated time; but what was found was this, that by reason 
of the acts and conduct of tho mortgagee, decree-holder, oithor in not helping 
the mortgagor, judgment-debtor, or in actively opposing him, in soiling tho 
mortgaged properly with a view to realize money for tho payment of the mort¬ 
gage debt, tho decree-holder had become disentitled to rteover the larger 
amount; and it was by reason of this decision, arrived at some time alter tho 
payment now in question, that the [310] learned Vakil for the appellants 
contends we must hold that the mortgagee, plaintiff, was not interested in tho 
payment of the money at the time when ho paid it. I am not prepared to say 
that this contention is sound. 

If the caso had rested upon tho determination of tho simple question of 
fact as to whether tho amount had or had not been paid within tho stipulated 
time, the case might have stood on a different footing ; but here, if we were 
to hold that the mortgagee was not interested in tho payment of the money, 
because it was eventually found that tho debt had boon satisfied before the date 
of such payment, we must not only hold that the mortgagee knew the facts 
that led to the adverse decision in the proceedings in execution of the mortgage 
decree, but we must further hold that he was hound to anticipate the conclusion 
of tho Court upon a mixed question of law and fact that was ultimately arrived 
at. I do not think that that would be a right view to take of the matter, li 
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is cleai tint there was a disputable question awaiting the determination of the 
Couit with icfeience to the lights of the mortgagee and, so long as that ques¬ 
tion remained undetermined, it cannot be said that the moitgagee was not 
interested in the payment of the monev which was necessary to be paid to 
piotect the mteiebt which he was claiming asmortgigeo 

The view 1 take is amply suppoited bv the decision of this Comt m the 
case of Vohm Knshnu Dose v Von Mdtun Dost (1881) I L R, 7 Cal, 573, 
and by the derision of the Pi ivy Council m the case ot Dakhina Vohan Roy v 
batodt Mohan Roy, ( 1893) I bfi 21 Cil 142 Soineioliance was pliced 
upon the case of Ramiuhtil S inqh v hisi sum Lai Sahoo, (1875) 15 B LB, 
208 L K 2 1 \ , 131 23 W R J05 as shewing that the meie fact of a 
payment going to benefit the defendant would not be sufficient to entitle the 
party miking the payment to ieco\oi it fiom the defendant The facts 
of tint c ise weio\f i\ pcculiai, ind \ci\ diHeieut from those of this ease 
Heie the defendants not only had tin beneht ol the payment made, but 
they would as i matttr of iicb, hire bst then piopeity weie it not foi 
that pay meat 

[311] Tbit beuit, so, I think upon tin piovisious of section 69 of the Con¬ 
ti net \ct is well is on genu il punen los of justice equity and good conscience 
the dmee made in tivom ol the plaintiff is light ind ought to be athrmod 
with cosfb 

S C (« \pptal dt&iiitbscd, 


NOTES 

£ Tin*- w is f llowt f iu (18J0) 2S C il S2(> 

Sie Use (1J0S) HOC 27 1 tl 104) 7 0 1 116 

lu (HOI) i ( 1 J o) Lins t» wi s ugbt tc lo distinguished on the faets there 
actoidiug to which thf pels jn thil muL tin pnm nt iu i punchisti it * i unpulsoiv bale 
and is u(h the piwntuts w u mulr 1\ 1 mi lirt foi the foimcrpi pnctoi hut foi htm«clf J 

[25 Cal 311] 

Ike 1st Junt, l'i'h 
Pm bLM 

sn IhiNcis Willi hi Muir us Knight CimrJtsrKE and 

Mk Iisjicj Bvmkill 

Bhola Nath Jlliutt ich tipc Judgment dobtoi 

i n&us 

Kanti Chtiudi i Bhuttachaijee Dectee holdei 

Alottyatjc—Denu aksol iti lot foiulusuto han&Jer of Pioputy Act fit 
of IS S4), su! ions 87 and 6b —Whethn tone to tedeetn would tun fiom 
tin date of the pultminaty deotet ot from the dati of the dectee 
of the Appellate Gout t, when it amply conjoins 
the dectu oj the fuit Comt 

When in t suit on j mmtgage thcdtiu if tin 4ppilHti Court oimply dismuitc* the 
appeal lc tuug the dcirec uf the hist Couit uutouihid the lime foi tedomption would run 
trim the Id c if the d irio of the first Court 

* \ppi tl from Oi h i No <68 of 1896 igaiiibt the order rIB 9 Geidt i,sq Additional 
D *tn t ludgt f 21 Pci^uuuihs dated Ih 26th of Juno 1896 reversing the ordei of Babu 
*Mati 111 Hildir M -n-uf of Alipur dated thf 13th of March 1896 
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The faots of the case, so far as they are necessary for the purposes of this 
report, and the arguments, appear sufficiently from the judgments of the High 
Court. 

Babu Gotap Chunder Sircar for the Appellant. 

Babu Nilmadhub Bose, and Babu Shib Chunder Pah l, for the Respondent, 

The following judgments wore delivered hy tho High Court (.MACLEAN, 
C.J., and Banerjee, J.) 

Maclean, C J. —This is a suit to enforce a mortgage security. On the 
8th September 1893, the usual preliminary mortgage decree was made, giving 
the defendant three months’ time within which Lo redeem, the three months to 
run from the date of that decree. On the 24th of July 1894 an appeal by 
the defendant against that decree’ was heard and dismissed, thus leaving the 
decree untouched. On the 30th of July 1894, an application was made hy 
the plaintiff for foreclosure absolute, and notice [312] of that application was 
served on tho 8th of August of the same year on tho mortgagor, the present 
appellant. On the loth September in the same year the foreclosure was made 
absolute. No objection was then made by the defendant. It appears that the 
Court was satisfied that notice had been served upon him ; this appears upon 
the face of tire order of the 15bh September 1894. On the 16th November 
1894, possession was given to the plaintiff' by tho Court, and on tho 8th uf April 
1895 satisfaction was enbored up hy the Coui’t, which practically terminated 
the fiuit. Sometime in April 1895, the defendant made an application to the 
Munsif to set aside his own foreclosure order absolute of the 15th September 
1894, and the ground for his application was that the three months given for 
payment under tho decree of the 8th September 1893 run, not from the date of 
that decree, but from the date of the Appellate Court’s decree of the 24th July 
1894. The Munsif acceded to that view and set aside his own order. An appeal 
was taken to the District Judge, who reversod the order ot' the Munsif. Hence 
the appeal to us. 

To my mind it is not necessary for us to go into the question whether the 
three months for redemption run from the date of the original decree or from 
the date of the appellate decree. In my judgment, if the defendant desired tu 
raise that point, the proper time to raise it was when the matter came before 
the Munsif upon the application by the plaintiff for foreclosure absolute. 
He ought then to have raised it; he ought then to have invited the Court to 
bold that the three months for payment ought to run from the 24th July 1894, 
and not from the 8th September 1893, and that as that period had not 
expired, the foreclosure ought not to ho made absolute. Ho did nothing of 
the sort. To my mind it is too late for him to raise the question now. 1 iiavo 
been at a loss to appreciate, and I invited the learned Vakil for the appellant to 
assist me, upon what ground, or perhaps 1 should say upon the exercise of 
what jurisdiction, the Munsif had the power to discharge the order of tho 15th 
September 1894, having regard bo the circumstances under whieh that order 
was made. Upon that point the learned Vakil has not been able to afford me 
any assistance. In my [313] opinion, the Munsif had no such power. In 
this view of the case it becomes unnecessary, as I said before, to discuss the 
question as to the period from which three months for payinonb commenced to 
run, though it is not to be inferred from my silence that I do not concur with 
the view upon that point of the Court below. 

There is one other fact to which I ought to refer, namely, that there was 
an application by the present appellant to the Munsif to review the order of 
the 18th September 1894. That application was unsuccessful. 
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I. think the Court below was quite right, and the appeal must be 
dismissed with coats. 


Baiierjee, J.—I am of the same opinion. I only wish to add that if it 
were necessary to go into the question raised, namely, whether the time for 
redemption should run from the date of the first Court’s deeree, or from the 
date of the decree in appoal, I should not have felt much hesitation in answer- 
ing it in favour of the respondent, and saying that the time should run, having 
regard to the terms of the decree in the Appellate Court, from the date of the 
decree of the first Court. No doubt, as there was an appeal here, the final decree 
in the case is the dcscree of the Appellate Court. But the decree of the Appel¬ 
late Court simply dismisses the appeal, leaving thedeoreo of the first Court un¬ 
touched, and I find very great difficulty in understanding how it can be said 
that, although the decree of the first Court, which is thus left untouched, pro¬ 
vided that, if payment was not made within three months from the date thereof, 
the mortgage should be foreclosed, the mortgagor, by simply preferring an 
unsuccessful appeal, ami without obtaining any order from the Appellate Court 
to that effect, gets, necessarily, and by the mere fact of the appeal, an extension 
of time, namely, three months from the date of the Appellate Court’s decree. • 
Great reliance was placed upon the decision of this Court in the case of 
Noor Ali Ohowdhuri v. Koni Mcah, (1886) I. L. R., 13 Cal., 13, as showing that 
the time in such cases should run from tho decree of the Appellate Court, 
notwithstanding that that decree merely confirms [314] the first Court’s deeree. 
But the case just referred to depended upon the construction of section 52 of 
Bengal Act VIII of 1869. That section enacts that “in all cases of such 
suits for the ejectment of a ryot or the eaneolment of a lease, the decree shall 
specify the amount of the arrear, ancl if such amount, together with interest and 
costs of suit, be paid into Court within fifteen days from the date of the decree 
execution shall be stayed.” The provision for stay of execution upon payment 
of arrears forms no part of the decree; it is a provision contained in the Rent 
Law ; that law enacts that if payment is made within fifteen days from the date 
of the decree, execution should be stayed ; and the Court held that the date of 
the decree there meant the date of the final decree in the case. That may be 
so ; but there is no reason why a decree for foreclosure should be taken subject to 
any similar limitation. Here tho time has to be fixed by the decree itself. The 
first Court’s decree fixed a certain time, namely, three months from the date 
thereof. The decree of the Appellate Court left that decree untouched, and 
merely dismissed the appeal. There is no reason then for saying that the mere 
fact of the appeal being preferred has the effect of extending the time for 
redemption. 

Another case was relied upon, namely, the case of Daulal v. Bhukandas 
Manek Chand, (1886) I. L. R., 11 Bom., 172, but there the learned Judges 
based their decision upon what they presumed to have boon the intention of the 
decree of the Appellate Court. There being no indication here in the Appellate 
Court’s decree of any intention to alter or extend thjc time fixed by the first Court, 
and there being nothing in sections 86 and 87 of the Transfer of ..Property Act,, 
which governs this case, to show that the time allowed is other than that 
expressly and definitely fixed by the Court, I do not see any reason for holding 
that the time iu this case runs from auy date other than that of the decree of 
the first Court. 


The law makes ample provision for preventing hardship. The Court which 
makes the decree is' authorised by section 87 of the Act to enlarge the time 
upon good cause being shewn. Here, [315] as has been pointed out in the,, 
judgment of the learned Chief Justice, far from any good cause being shown, 
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flo cause whatever was shewn, nor even was any application made, for 
extension of time, before the decree absolute was made. I, therefore, think the 
order appealed against is quite right, and should be confirmed with costs. 
S*C.G. Appeal dismissed. 


NOTES. 

[ See the remarks of Dr. Rash Behari Ghosh in his Mortgages, IV Edn. (1911) Vol. I, 
p. 600, in support of the view that time is not enlarged merely because there iR an appeal. 
Sec also (1907) 11 C.W.N., 679 ; (1907) 31 Mad., 28.] 

[23 Cal. 813] 

The 29th June, lb97. 

Present: 

8m Francis William Maclean, Knight, Chief Justice, and 
, Mr. Justice Banerjee. 

Kali Pado Mukerjee.Decree-holder 

versus 

Dino Nath Mukerjee.Judgment-Debtor.* 

'Execution of decree—Code of Civil Proceduie (Act XIV of 1HH2), sections 223 

_ . and 049 — Bengal, North-Western and Assam Civil Courts Act 
(XII of 188?), section 13—lied i sir ihution of local areas, 

Effect of—Jurisdiction of Munsif. 

A obtained a decree against B in the Court ol the first Munsif of Howrah. After the 
decree, the local area, within which the cause of action arose, and the judgment-debtor 
resided, was transferred from the first to the second Munsif. On an application by A for 
the execution of his decree in the Court of the secoud Munsif which allowed execution ; 

Held, that the second Munsif had no jurisdiction to entertain the application and allow 
execution, and that the application ought to have been made in the Court of the first Munsif 
which passed the decree. 

♦ 

THE facts of the case, so far as they aro necessary for the purposes of this report, 
and the arguments, appear sufficiently from the judgment of the High Court. 

Babu Mohendra Nath Boy for the Appellant. 

Babu Puma Ghunder Shome for the Respondent. 

The following judgments were delivered by the High Court (Maclean, 
C.J., and Banerjee, J.) 

Maclean, C.J. —This suit was instituted before the first Munsif of Howrah, 
and was a suit for an account in which eventually a money decree was given 
in favour of the plaintiff. 

£818] I will assume for the purposes of this judgment that the local area 
within which the cause of action arose and the judgment-debtor resided was 
transferred from the first to the second Munsif. The decree-holder applied for 
execution to the second Munsif, who directed execution to issue. From that 
order an appeal was taken to the District Judge, who held that the Court of 
the first Munsif was the one which ought to have made the order, and that the 
Court of the second Munsif had no jurisdiction to make it. Hence the present 
appeal. 

• Appeal from Order No. 112 of 1897, against the order of J. F, Bradbury, Esq., District 
Judge of Hooghly, dated the 8th of December 189G, reversing the order of Babu Probodh 
Ghunder Dutt, Munsif of Howrah, dated the 12th of September 1890. 
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The appellant relies mainly upon the latter portion of seotion 649 of the 
Code of Civil Procedure, whieh says that, “ where the Court which passed the 
decree to be executed has ceased to exist or to have jurisdiction to execute it, 
the Court which, if the suit wherein the decree was passed were instituted 
at the time of making the application for execution of the decree, would 
have jurisdiction to try such suit,” would be the Court which would have 
jurisdiction to execute the decree. Now, it is clear that in order to enable 
the appellant to succeed under that portion of section 649 which I have read he 
must make out one of two alternatives—either that the Court which passed the ' 
decree to be executed has ceased to oxist, or that it had ceased to have jurisdic¬ 
tion to execute it. It is quite clear that the Court has not ceased to exist, and 
1 have heard no argument from the learned Vakil who appears in support of 
this appeal to induce me to hold that the Court had no jurisdiction to execute it. 
On the other hand, I think it clear that that Court had jurisdiction to execute it. 

But then it is said that if that he so, although that Court may have had 
that jurisdiction, it did not follow that the Court of the second Munsif had not 
also that jurisdiction, and reliance is placed upon sub-section (3) of section 13 
of the Bengal, North-Western anti Assam Civil Courts Act (XII of 1887). 
But in my judgment that section does not give the Court of the second Munsif 
of Howrah the jurisdiction for which the appellant contends. 

All that that section says is, if I may paraphrase it, that when there 
has been a certain distribution of civil business by the District Judge, any 
decree or order passed by the Subordinate [3i7] Judge or by the Munsif 
shall not be invalid only by reason of. practically, that distribution. That 
section docs not appear to me to confor upon the Court of the second Munsif in 
this case the jurisdiction which the appellant claims. In my opinion the 
proper Court to execute this decree, even assuming that there has been that 
fresh distribution of civil business by the District Judge, since the date of the 
decree, was the Court of the first Munsif. Upon these grounds, I think that 
the judgment of the Court below is correct, and that this appeal must be 
dismissed with costs. 

Banerjee, J. —I am of the same opinion. Two points have been pressed 
before us by the learned Vakil of tho decree-holder, appellant: first, that the 
Court of Appeal below i« wrong in holding that tho second Munsif of Howrah 
had no jurisdiction to entertain this application for execution of a decree pass¬ 
ed by the first Munsif of that place, when, by reason of a redistribution of 
local areas between the lirst Munsif and second Munsif, the first Munsif had 
ceased to have jurisdiction in the case and under section 649 of the Code 
of Civil Procedure the second Munsif had acquired jurisdiction over the 
same ; and, second, that oven if section 649 of the Code of Civil Procedure does 
not cover this ease, the Court of Appeal below was wrong in holding that the 
second Munsif of Howrah had no jurisdiction to entertain this application for 
execution, when it ought to have held that he had such jurisdiction under the 
provisions of sub-section 3 of section 13 of the Bengal, North-Western and 
Assam Civil Courts Act (XII of 1887). 

The decree was passed by the first Munsif of Howrah. It was a decree 
for a certain sum of money due on an account, and the cause of action arose 
within the jurisdiction of the first Munsif of Howrah, and, admittedly, within 
the local area that was assigned to the first Munsif of Howrah. The decree 
under the provisions of section 223 of the Code of Civil Procedure could, there¬ 
fore, be executed by the Court of the first Munsif of Howrah whieh passed it, 
or by any other Court if it was sent to such other Court for execution under 
the provisions of the Code of Civil Procedure. 
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There was no transfer of the execution case by the Court [318] which 
passed the decree; so no'queetion arises here as to whether the second Munsif 
had or had not acquired jurisdiction hy reason of the transfer of this particular 
execution case. 

The ground, however, upon which the learned Vakil for the appellant con* 
tends that it was the second Munsif's Court at Howrah, and that Court alone, 
which had jurisdiction to entertain this application for execution, is that, by 
reason of a redistribution of local areas between the date of the decree 
and the date of the present application for execution, the local urea within 
which the cause of action arose which led to the suit, has now boen assigned 
to the second Munsif of Howrah, and that consequently the first Munsif of 
Howrah ceased to have jurisdiction to execute the decree, and the Court of 
the second Munsif of Howrah has’acquired jurisdiction to execute it, us it is the 
Court in which the suit should have been instituted if it had been instituted at 
the present day; and in support of this argument, paragraph 2 of section 649 
of the Code is relied upon. 

There is nothing in either of the judgments of the Courts below to show 
that there has been this redistribution of business that is referred to in the 
argument, though there is a remark in certain reasons recorded as additional 
reasons by the learned District Judge, which goes to show that there has boen 
such a redistribution. Assuming then that there has been such a redistribution, 
is it clear that section 649 applies to this case, and gives to the second Munsif 
of“Howrah the jurisdiction he is said to have acquired ? 

In my opinion this question ought to be answered in the negative. For 
the two contingencies that paragraph 2 of section 649 contemplates are: first, 
that the Court which passed tho decree should cease to exist; and, second, that 
it should cease to havo jurisdiction to execute the decree. In the present case 
the Court which passed the decree has clearly not ceased to exist. There is 
still a Court of the first Munsif of Howrah. Nor has the Court ceased to have 
jurisdiction to execute the decree that it made, notwithstanding that there has 
been a redistribution of areas. For on reference to section 13 of Act XII of 
1887, undor the second sub-section of which this redistribution must have been 
[319] made, I find that the third sub-section enacts that, " when civil business 
arising in any local area is assigned by the District Judge under sub-section 
(2) ” (I quote only so much of the section as hears upon the present argu¬ 
ment) “ to one of two or more Munsifs, a decree or order passed hy the Munsif 
shall not be invalid by reason only of the case in which it was made having 
arisen wholly ov in part in a place beyond the local area, if that place is 
within the local limits fixed by the local Government under sub-section (1) ” 
and that in the present case the cause of action arose within the local 
limits fixed* by the local Government under sub-section (l) is not disputed. 
Sub-section (1) enacts that “ the local Government may, by notification in the 
official Gazette, fix and alter the local limits of the jurisdiction of any Civil 
Court under the Act.” It is, then, the local limits fixed by tho local Govern¬ 
ment under sub-section (I) of the section that determine the jurisdiction of the 
Court, the distribution of business by reference to local areas made by the District 
Judge under sub-section (2) having relation merely to the convenience of transac¬ 
tion of business. That being so, the re-distribution of local areas referred to in 
the argument could not affect the jurisdiction of the first Munsif to entertain 
this application, when he had.full jurisdiction under sub-section (1) of section 13, 

The first Munsif’s Court, therefore, not having ceased to have jurisdiction 
to execute the decree, within the meaning of section 649 of the Code of Civil 
Procedure, the first point urged before us must fad. 
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Then, aB to the second point, the contention is, that the second Munsif had 
jurisdiction, as the third sub-section of section 13 says, “ a Munsif having juris¬ 
diction in any case under sub-section (1) can make a valid order in the case, 
notwithstanding that the case in which it is made had arisen wholly or in part in 
a place beyond the local area assigned to him." But 1 do not see how that can 
help the appellant’s contention. Suh section (3) saves the jurisdiction of each of 
two Munsifs having jurisdiction within the same local limits,only where theirarea 
is. for the convenience of transacting business, divided by an order of the District 
Judge. It does not, however, give to either oftwoMunsifs having jurisdiction 
over [320] the same local area, power to pass an order, when his competency to 
pass that order is affected, not by virtue of any order or distribution made by 
the District Judge, but by virtue of some provision of the law ; and here there 
is a clear provision of the law in section 223 of the Code of Civil Procedure, 
which declares that the Court which has jurisdiction to execute this decree is 
the Court which passed it, or some other Court to whicli it may be sent for 
execution. The second Munsif, therefore, not having any jurisdiction to execute 
the decree by reason of the provisions of section 223 of the Code, sub-section (3) 
of section 13 of the Act cannot vest him with any jurisdiction in the matter. 

The result then is that both the contentions urged before us fail, and the 
appeal must consequently he dismissed with costs. 

S. C. (i. Appeal dismissed. 

NOTES. 

[ TRANSFER OF JURISDICTION— 

The expression ‘ Court of First Instance ’ has been substituted for 4 Court which passed a 
decree’ in ('.P.C., 1908, sec. 37, which corresponds to sec. G49, C.P.C., 1882. See also the 
new see. 150 of the C.P.C., 1908. 

As regards the jurisdiction of the Court that actually passed the decree there was a 
difference of opinion between the Calcutta and the Madras High Courts, see 25 Cal., 315 ; 27 
Cal., 272 ; 28 Cal.. 238 : 5 C.W.N., 150; 35 Cal., 974 and 30 Mad., 537 ; 17 M.L.J., 417. 
In (1914) 96 M.L.J., 189 the question is fully discussed with reference to the previous case* 
law and the Legislative changes noted above.] 

[29 Cal. 320] 

The IGth August, 1897. 

Present: 

Sir Francis Will r am Maclean, Knight, Chief Justice, and 

Mr. Justice Banerjee. 


Kiidhtt Rani Dassi.Objector 

versus 

Briudabuu Chundra Basack.Petitioner/ 


Appeal—Succession Certificate Act (VII of 1889), sections 9 and 19 -- 
Order granting Certificate, conditional, upon giving security. 

Where, on an application for a certificate of succession under the Succession Certificate 
Act (VII of 1889), an order was made granting the certificate conditionally upon the appli¬ 
cant’s giving socurity : 

Held, that this was an orfior “ granting, refusing or revoking a certificate ” within the 
meaning of section 19 of the Act, and that therefore an appeal would lie therefrom. 

T Appeal from order No. 305 of 1896, against the order of S. J. Douglas, Esq., District 
Judge of Dacca, dated the 11th of August 1896. 
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Bhagwani v. Manni Lai, (1891) I.L.R., 13 Ail., 214, dissented from. 

The facts of the case for the purposes of this report appear sufficiently from 
the judgment of the High Court. 

Babu Lai Mohun Das, and Babu Sarat Chunder Dull, for the Appellant. 

Babu Dari Mohun Chuckerbulty, and Babu Harcndra Narayan Miller, 
for the Respondent. 

[321] The following judgments were delivered by the High Court 
(Maclean, C. J., and Banehjee, J.). 

Maclean, C.J. —A preliminary objection is taken that no appeal lies, the 
ground being that, inasmuch as this order of the 11th August 1896 was an 
order conditional upon the applicant finding security, it was not an order that 
was appealable within the meaning of section 19 of the Succession Certificate 
Act. In my opinion, an order is not the less an order because there is a con¬ 
dition attached to it that security is to be given by the person in whose favour 
it is made. It is still an order. The appellant not unnaturally relies upon 
the case of Bhagwani v. Manni Lai, (1891) I. L. R., 13 All., 214. With 
great respect to the learned Judges who decided that case, I regret I am unable 
to concur in that decision. It seems to me to he rather a narrow view to take 
of the term “ order " in section 19. 

That disposes of the preliminary point. 

Upon the merits, the learned Judge in the Court below has granted this 
certificate without a tittle of evidence to show that the promissory notes 
referred to in the order ware the property of the deceased son-in-law of the 
applicant. I do not think that is a right course to adopt. 1 think he is bound 
to enquire into the matter and require at least some evidence to show 
that there is a prima facie case that the property, in respect of which the 
certificate is granted, belonged to the deceased person. This order has been 
made without any evidence whatever. I think the proper course, is lo remand 
the case to the Court below with this intimation of our opinion. The appellant 
is entitled to his costs in this Court. 

The principle of this judgment, upon the merits, will, it is admitted, apply 
to appeal No. 444 of 1896. That case, therefore, will also be remanded to the 
Court below. The appellant in this case also must have his costs. 

Banerjee, J. —I am of the same opinion. 1 do not think that the preli¬ 
minary objection based upon section 19 of the Succession Certificate Act and 
upon the case of Bhagwani v. Manni Lai, (1891) 1. L. R., 13 AIL, 214, is a 
valid one. Section 19 says that "subject to the other pro\isions of this Act 
an appeal shall lie to this Court from an order [322J of the District Court 
granting, refusing, or revoking a certificate under t he Act.” The order appealed 
against says: “ Brindaban Chandar Basack will be granted a certificate 

with regard to eight Government promissory notes named in the petition, 
provided that he gives security to the amount of rupees sis thousand 
five hundred.” This to my mind is undoubtedly an order granting a certificate 
within the meaning of section 19, though it is coupled with a condition which 
the Court, by section 9 of the Act, is authorised to impose, the condition, 
namely, that the applicant must give security. I must, therefore, respectfully 
dissent ffora the view taken by the Allahabad High Court in the ease cited for 
the respondent. 

Upon the other point, namely, that it was necessary for the Court below 
to make some enquiry before' granting the certificate, especially * when Ehe 
application was opposed, I do not think it necessary for me to add anything to 
what has already been said in the judgment of the -Ifearnad Chief Justice, and 
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Appeal allowed, case remanded . 


NOTES. 

11. In <1011) 26 M.L.J., 365 the Madras High Court dissented from this decision and 
followed (1903) 28 Bom., 119 holding that the question whether the debts belonged to the 
deceased is not a matter that can be gone into on an application for succession certificate. 
See also (1901) 5 C.W.N. 494. 

II. Upon the question of appeal from a conditional order granting security, this was 
ollowed in (1908) 1\R. 139 but dissented from in (1909) 5 O.O. 213 ; (1903) ‘26 All. 173. ] 


C 25 Cal. 822 ] 

The 30th August, 1807, 

Present : 

Sir Francis William Maclean, Knight, Chief Justice, and 
Mr. Justice Banerjee. 


Banku Behary Sanyal and another.Judgment-debtors 

versus 

Syama Churn Bhuttaoharjee.Decree-holder/' 


Execution of decree—Stay of Execution—Decree for arrears of rent — 
Decree for money— Code of Civil Procedure {Act XIV of 1882), 

section 516. 

A decree for arrears of rent is a “ decree for money ” within the meaning of section 546 
of the Code of Civil Procedure. 

ONE Syama Churn Bhuttacharjec obtained a decree tor arrears of rent against 
one Banku Behary Sanyal, in the Court of the Munsif of Faridpore, and it was 
confirmed on appeal. The judgment-dobtor preferred a second appeal to the 
High Court, which was admitted under section 551 of the Code of Civil 
Procedure. On the decree-holder’s taking out execution, and the property of 
[328] the judgment-debtor having been advertised for sale, he applied to the 
Munsif under section 546 of tho Code of Civil Procedure to stay the sale. The 
Munsif allowed the application and stayed tho sale. On appeal, the Subordi¬ 
nate Judge reversed the decision of the Munsif, holding that section 546 of the 
Code of Civil Procedure did not apply to rent decrees or to sales in pursuance 
of such decrees. 

From this decision the judgment-debtor appealed to the High Court. 

Babu Kishory Lai Sarkar, for the Appellant. 

No one appeared for the Respondent. 

The following judgments were delivered by the High Court (MACLEAN, 
C.J., and Banerjee, J.) 

Maclean, C. J.— I feel no difficulty about this case. In my opinion the 
expression “ decree for money ’’ used iu the last paragraph of section 546 of the 
Code of Civil Procedure applies to a case where a decree has been made for 
payment of arrears of rent. Arrears of rent are “ money. v It would be a very 

. — 11,1 - ' —— - V — ■' *-■■!>■ W. I " —. ■ . „ ■ ^ 

* Appeal from order 17o. 220 of‘1897, against the order of B. C. Slitter, Esq., Offg- 
Distrioi Judge of Faridpore, reveremgJthe order of Baba Ohundra-Bbusan BauerjM, Munfeif 
of that District, dated the 20th of January i897. 
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narrow construction to bold otherwise, especially as regards the operation of this 
particular section, which deals with the case of staying execution of a decree 
pending an appeal on oertain terms as to giving security. Why that should 
not apply to a case where the decree is for arrears of rent, as well as to any 
other case of a money decree, I fail to see. I think the appeal must succeed 
and tiie order of the Munsif be restored with costs. 

Banerjee, J.— I am of the same opinion. There is no reason why a 
decree for rent should not be held to be included within the meaning of the 
expression " decree for money ’’ in the last paragraph of section 546 of the 
Code of Civil Procedure, nor is there anything in the Bengal Tenancy Act to 
show that the provisions of section 546 should not apply to a case like the 
present. Section 143 of the Bengal Tenancy Act makes the Civil Procedure^ 
Code generally applicable to rent Suits, subject only to certain exceptions; 
and none of the exceptive provisions of the Bengal Tenancy Act, such as those 
in sections 148, 163 and 170, goes to show that section 546 was intended not 
to have any application to the execution of a rent decree. 

a rt (i Appeal allowed. 


NOTES. 

[In the C.r.C. 1908, 0. 41, r. G, sub.clause 2, which corresponds to sec. 546 of the 
CPC 1882 the words 1 for money ’ which occurred in the third para, of sec. 646 after the 
word ‘ decree’’ have been omitted, and the words ' to the Court which made the order ’ have 

been'added.] 
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[824] The ,30th June, 1897. 

Present: 

Sir Francis William Maclean, Knight, Chief Justice, and 
Mr. Justice Banerjee. 


A/dm Sirdar and others.Defendants 

versus 

Rami all Shaha and others.Plaintiffs/ 


Landlord and tenant—Swl for rent—Tenant settled on the Land by a trespasser. 

Position of —Joint landlords—Payment of rent by a tenant to some of 
the landlords, whether sufficient discharge from liability to 
other landlords—Bengal Tenancy Act (VII of 1885), 
sections 157 and 188. 

A Miit was brought by the plaintiffs against a tenant for the entire rent, making the 
oo-sharer landlords also defendants to the suit. The dufeuco of the tenant, defendant No. 1, 
was denial of relationship of landlord and tenant, and payment to the co-sharor landlords. 
The oo-eliarcr landlords inter alia pleaded that, as the tenant-defendant was settled on the 
land by them at a time when they were claiming to bo entitled exclusively to the possession 
thereof, under a title derived from thoir auction purchase, they must be taken to have been 
trespassers on the laud, so far as the plaintiffs' share was concerned, and that consequently 
defendant No. 1, who was settled on the laud by them, must also be treated as a trespasser 
as against the plaintiffs. 

Held, that the defondant No. 1 could .lot be treated as a trespasser as against the plain¬ 
tiffs, and that the plaintiffs were entitled to claim rent for use and occupation from the 
defendant No. 1. • 

Nityanund Ghose v. Kissen Kishorc , W. R. (1804), Act X, Rul., 82 . Lalun Monte v. Sana 
Monte Dabee, (187-1) 22 W. R., 334 ; Lukhee Kanto Doss Chowdhry v. Sumeeruddi Lusker, 
(1874) 13 B.L.R., 243 ; 21 W. R., 208 ; Surnomoyee v Deno Nath Gir, (1883; I. L. R., 9 
Cal., 908 ; Binad Lai Pakrashi v, Kalu Pramanik, (I8‘J3) L. R., 20 Cal., 708, referred to. 

Held, also, that the payment to the co-sharcr landlords, defendants Nos. 2 and 3, was 
not sufficient to discharge the defendant No. 1 from liability to the plaintiffs. 

Ahamideenv. Griih Ghundcr Shamunt, (1878) 1. L. R., 4 Cal., 350, distinguished, 

[325] The fads of the case, so far as they are necessary for the purposes 
of this report, and the arguments, appear sufficiently from the judgment of the 
High Court. 

The Advocate-General (Sir Charles Paul), Balm Sarnia Churn Milter, and 
Babu Hurkimar Milter, for the Appellants. 

Mr. C. P. Hill, Dr. Bash Behary Ghosh, and Babu Jasoda Nundon Prama- 
nick, for the Respondents. 

The following judgments were delivered by the High Court (MACLEAN, 
0. J., and Banerjee, J.) 

Banerjee, J.— This is an appeal arising out of a suit brought by tho 
plaintiffs-respondents asking the Court to pass a decree against the defendant 
No. 1 for the entire sixteen annas of the rent due from him in respect of certain 
lands held bv him under the plaintiffs and the defendants Nos. 2 and 3, and to 
award to the plaintiffs a 7 annas, or 7-16th share of the amount deereod, that 

* Appeal Horn Appellate Decree No. 574 of 1895, against the decree of A. Ahmad, 
Esq., Officiating District Judge of Nuddia, dated the 20th of June 1K95, modifying the decree' 
of Babu Atianda Chsran Sen, Munsif of Kushtia, dated 27th of September 1894. 
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being their share, and to award to their co-sharers, the defendants Nos. 2 
and 3, the remaining 9-16ths of the amount. There was also a prayer, 
in the alternative, for a decree against the defendants Nos. 2 and 3 for so much 
of the amount appertaining to the plaintiffs' share as might be found to have 
been realised by those defendants. 

The allegations upon which the claim is based are shortly these: That 
the plaintiffs are the putnidars of village Amlali, jointly with the defendants 
Nos. 2 and 3, the share of the plaintiffs being seven annas ; that, in the village 
Amlah, there was a non-transferable myall bolding in the name of one Ram 
Dhone Ghose, which the defendants Nos. 2 and 3 are alleged to have purchas¬ 
ed ; that the plaintiffs brought a suit in the Civil Court against the defendants 
Nos. 2 and 3 to have it declared that the alleged purchase by the said doforidatits 
of the jote of Ram Dhono ChOse was invalid, and that the plaintiffs were 
entitled to khas possession of the land covered by the saidjote, jointly with 
the defendants Nos. 2 and 3, and the suit was decreed in favour of the plaintiffs; 
that the defendant No. I holds a portion of the land which formed theyote 
of Ram Dhone Chose in respect of which rent is claimed in this suit; that 
notwithstanding that he was served with notice from the plaintiffs, [326] 
requiring him to pa,y rent to them, the defendant No. 1, in collusion with 
defendants Nos. 2 and 3, withheld payment of rent to the plaintiffs ; and that 
as the defendants Nos. 2 and 3 refused to join with the plaintiffs in bringing 
this suit, the plaintiffs have been compelled to institute this suit making the 
tenant and their co-sharers defendants in it. 

The defence of the tenant-defendant was that there was no relation of 
landlord and tenant subsisting between him and the plaintiff s; that the rate at 
which the plaintiff's claimed rent was in excess of that at which rent was 
payable by him ; and that the rent that was payable by him had been paid by 
him in full to the defendants Nos. 2 and 3. 

The co-sharer-defendants, that is the defendants Nos. 2 and 3, in their 
defence, supported the tenant-defendant, and urged that there was no relation 
of landlord and tenant between the plaintiffs and the defendant No. 1; that 
they were not liable for the plaintiff s’ -claim : and that the plaintiffs' suit was 
liable to dismissal under the provisions of the Road Cess Act, Bengal Act IX 
of 1881. 

The first Court held that the relation of landlord and tenant between the 
plaintiffs and the defendant No. 1 had been made out; that the provisions of 
the Road Cess Act were no bar to this suit; that the arnouut of rent payable 
by the tenant-defendant was proved, inasmuch as the quantity of land held 
by the defendant No. 1 and the rate of rent per bigha of such land were estab¬ 
lished by the evidence ; but the first Court dismissed the plaintiffs'suit on the 
ground that the tenant-defendant bad paid all that was payable by him to the 
defendants Nos. 2 and 3; and that the plaintiff's were not entitled to recover 
anything from the tenant-defendant, nor anything from the defendants Nos. 2 
and 3 in a suit for arrears of rent. 

Against this decision, the plaintiffs preferred an appeal, but no objection 
appears to have been raised at the hearing against the decision of the fiist 
Court upon any of the points which had been decided in favour of the plaintiffs 
by that Court. The Lower Appellate Court was of opinion that the first Court' 
was wrong in holding that payment to the defendants Nos. 2 and 3 was 
sufficient to discharge the tenant-defendant from liability to the [327] plaintiffs, 
and it accordingly gave the plaintiff's a decree for the rent due to them on 
account of their share. 


• 855 



26 Cal. 828 A 2114 sipdab Ac. u 

. , - A' *' * i - * \ * ■ 1 ^ ■ 

Against that decree of the Lower Appellate Court, this second appeal has 
been preferred jointly by the tenant-defendant and the co-sharer defendants, 
and it is contended on their behalf, first, that upon the facts found the Courts 
below ought to have held that the relation of landlord and tenant between the 
plaintiffs and the defendant No. 1 was not established; secondly, that the 
Court of Appeal below ought to have held that payment to the defendants 
Nos. 2 and 3 was sufficient to discharge the defendant No. 1 from liability to 
the plaintiffs ; thirdly, that the Court of Appeal below ought to have held that 
the provisions of section 20 of Bengal Act IX of 1881 were a bar to the present 
claim ; fourthly, that the Court of Appeal below ought not to have made any 
decree in favour of the plaintiffs without determining the amount of rent 
payable by the defendant No. 1, when a question had been raised as to' the 
amount of rent payable; and, fifthly, that the suit, in so far as it relates to the 
rent due for one instalment of the year 1300, ought to have been dismissed as 
premature. 

Upon tho first point there is no question that the plaintiffs are entitled to 
a seven annas share in the patni rnehal, Amlab, the village in which the land 
in suit is situated, nor is there any question that the plaintiffs have been 
declared entitled to that share of the land in dispute jointly with the defend¬ 
ants Nos. 2 and 3 ; hut it is contended that as the tenant-defendant was 
settled on the land by the defendants Nos. 2 and 3 at a time when they were 
claiming to be entitled exclusively, to the possession thereof, under a title 
derived from their auction purchase of the joie, of Ram Dhone Ghose, the 
defendants Nos 2 and 3 must be taken to have been trespassers on the land, 
so far as the plaintiffs’ seven annas share was concerned, and that consequently 
the defendant No. 1, who was settled on the land by them, must also be treated 
as a trespasser as against the plaintiffs, and not as their tenant. 

I do not think that there is any force in this contention. Tenancy in 
this country is created not only by contract, but also by occupation of land, 
so far as agricultural lands are concerned. [328] As was observed by this Court 
in the case of Nityanand Ghost v. Kissen Kishore, (1864) W. R. Act X. Rul., 82 : 
“ Here it is a very usual thing for a man to squat on a piece of land, or to 
take into cultivation an unoccupied or waste piece of land. Tenancy in a 
great many districts in Bengal commences in this way, and where it so 
commences it is presumed that the cultivator cultivates by the permission of 
the landlord, and is under obligation to his landlord to pay him a fair rent, 
when the latter may choose to demand it. Thus the established usage of the 
country regards these parties as landlord and tenant, and unless the landlord 
choose 3 thus to treat him, the cultivator is not regarded, as he would be by the 
law as administered in England, as a trespasser, but as a tenant, and he would 
be so although he may never have expressly acknowledged the landlord’s rights, 
or entered into express contract with him for the payment of rent. If he 
chooses to cultivate the zemindar’s lands, and the zemindar lets him, there is 
an implied contract between them creating a relationship of landlord and 
tenant.” 

So in the case of Lalun Monee v. Sona Monee Dabee, (1874) 22 W. R., 
.334, Mr. Justice Jackson ohserves : “If these parties are in possession they 
make themselves tenants by use and occupation of the land." In the Bull 
Bench case of Lukhec Kanto Dass Chowdhry v. Sumeeruddi Lusher, (1874) 
13 B. L. R., 243 : 21 W. R., 208, where the landlord sued a raiynt for rent 
alleged to be due under a kabulyat and the plaintiff was unable to prove the 
kabidyat, the question arose whether, as the defendant had occupied the land 
under the zemindar, the latter was entitled to recover some rent or 
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compensation for the use of the land, and the learned Judges held that he was 
so entitled. And following the two last mentioned cases GARTH, C.J., in the 
case of Sumomoyeee v. Deno Nath Gir, (1883) I. L. R., 9 Cal., 908, observes: 

As the plaintiff is willing in this case to waive the dispossession and to consider 
the defendant as her tenant, we think that upon the authority of those cases 
we may give the plaintiff a decree for use and occupation.” 

The principle of law enunciated in those decisions has now been [329] 
embodied in section 157 of the Bengal Tenancy Act, upon which reliance was 
placed by the learned Counsel for the respondent in answer to the appellants’ 
contention. If the success of the plaintiffs, so far as this point is concerned, 
depended solely upon the provisions of section 157 of the Bengal Tenancy 
Act, there would have been a difficulty in the plaintiffs’ way, created by 
section 188 of that Act, which enacts that “ where two oi more persons are 
joint landlords, anything which the landlord is undor this Act authorised to 
do must be done by both or all of those persons acting together, or by an agent 
authorised to act on behalf of both or all of them,” and the present suit is 
brought, not by the entire body of landlords nor by an agont authorised to act on 
behalf of them all, but by only some of them. But quite independently of 
the provisions of section 157 of the Bengal Tenancy Act, according to tho law 
as it has always been understood in this country, as will appear from tho cases 
to which I have referred, the relationship of landlord and tenant has been held 
to exist, at any rate as regards agricultural lands, between the person who is 
the proprietor of such lands and tho actual cultivator when there is no inter¬ 
mediate tenure existing between the two. And in thecase of Binad Lai Pakrashi 
v. Kalu Pramanik, (1893) l.L.R., 20 Cal., 708, which was decided by a Full 
Bench of this Court after the passing of tho Bengal Tenancy Act, it was held 
that a person being settled on certain land as a raiyat by a trespasser, and 
being sued in ejectment by tho true owner, was entitled to resist the action on 
the ground of his being a non-occupancy raiyat. Sir Comer Pkthhram, whose 
judgment was concurred in by the other members of the Full Bench, observes : 
“ The possession of tho land in question for the purpose of cultivating it was 
acquired a good many years ago by the defendant from the poisons who at that 
time were in actual possession of the zemindari within which it. was situated, 
and who were the only persons who could give possession of the lands of the 
zemindari to cultivators, It is not suggested that the defendants did not then 
obtain possession as tenants under the bond fide belief of the title of their 
landlords, but since then it has been ascertained by a judgment of a Court of 
law that the zemindari did not belong to these persons, hut to [330] the 
plaintiffs, and the question is whether, now that the plaintiffs have established 
their right to the zemindari, they can treat all cultivators who have been set¬ 
tled on the lands by the persons whom they have ousted from its possession 
as trespassers, and obtain khas possession of all the raiyah lands from them 
at any moment without any notice and without any compensation even for the 
crops on the land. I am of opinion that they cannot..” It follows then that 
the plaintiffs are incompetent jjo treat the defendant No. 1 as a trespasser and 
to eject him. That being so they must be held entitled to claim as against 
him rent for use and occupation. The first contention raised before us must 
therefore fail. 

As regards the second contention, the only authority cited in its supporc 
is the case of Ahamudeen v. Grish Chvnder Shamunt /1878) I. L. R., 4 Cal., 
350. But that case is clearly distinguishable from the present. There the 
ground upon which the payment of rent to some of the co-sharers was held to 
be payment to them all was, as appears from the judgment, this,—that the 


12 CAL,-— 108 


857 



28 Cal 331 '"'v r azim sm>AB Ad. p. ' •. V . - 

tenant bad paid bis rent, as he had been accustomed to do, to the joint owners 
that is, to some of the joint owners. The ground then of the decision in that 
case was that the fact of all the co-sharers having let some members of their 
body*realise the whole rent for a long period of time raised the presumption 
that the co-sharers who had been realising the rent were doing so with the 
consent of the other co-sharers. In the present case that fact is wholly want¬ 
ing ; on the contrary, we have it upon the finding of the Lower Appellate Court 
that notice was given to the defendant No. 1 by the plaintiffs after they had 
recovered their decree against the defendants Nos. 2 and 3, declaring their 
rights, that they had acquired a right to a 7 aunas share of the land ; and if in 
spite of such notice the tenant continued to pay rent to defendants Nos. 2 and 
3 who had previously been in receipt of rent, not as some of the co-sharers, but 
as persons claiming to be the exclusive landlords, such payment by the tenant 
must be taken to have been made at his risk, and cannot exonerate him from 
liability to the plaintiffs’ claim. 

With reference to the third contention this is how the facts stand: The 
tenant-defendant, against whom, and against whom alone, the decree of the 
Lower Appellate Court has been made, [331] did not raise any objection to the 
suit on the ground of its boing opposed to the provisions of the Road Cess Act. 
The objection was raised on behalf of the co-sharer defendants; and though it 
is quite truo that an issue Was raised on the point, the first Court decided 
that issue in favour of the plaintiff, holding that the return filed was a 
sufficient compliance with the provisions of section 20 of Bengal Act IX of 
1880, when the land, in respect of which rent is now claimed, had been entered 
in such roturn. Against this decision of the first Court no objection appears to 
have been raised before the Lower Appellate Court either on behalf of the tenant- 
defendant or on behalf of the co-sharer defendants. That being so, we do not 
think that the appellants ought now to be allowed to raise this objection before us, 
and we take this view, not only because this objection is of a purely technical 
character, but also because the peculiar circumstances of this case go to show that 
it would not he right and proper that the appellants should be allowed to raise 
the objection now. The circumstances, to which I refer, are those stated in the 
following passago of the judgment of tho first Court upon the second issue. 
“ Both parties were called upon to file the return, and the party defendants 
Nos. 2 and 3 having filed it first, the return from the plaintiffs seems to have 
beon not accepted as only superfluous ; the return by the party defendants Nos. 
2 and 3 appears to have been filed some time after the date of the High Court’s 
decree, passed on appeal in Suit No. 45 of 1887. In that return the names of 
these tenant-defendants have not been given, but the lands comprised in the 
jote in the name of Ram Dhone Ghose have been inserted as if still standing 
in the name of Ram Dhone, though said to be held in possession by two of the 
party defendants Nos. 2 and 3. Thus it comes to this, that the return in 
respect of the palni taluk has been filed in respect of the patni taluk, and the 
lands in suit have also been mentioned therein, though not the names of the 
tenants sued. ” So that, although the present plaintiffs had put in a road cess 
return, that return was not accepted, because another return had already been 
filed by their co-sharers, the defendants Nos. 2 and 3 ; and there has been no 
inquiry as to whati the nature of the return was which the plaintiffs wanted 
to file. The defendants Nos. 2 and 3, evidently for their own [332] benefit, 
inserted in the return filed by them the name of Ram Dhone Ghose, as the 
person in whose napoo the holding stood covering the land in dispute, and they 
ignored tho names of the tenants who are now sued. 

In this state of things, it would be obviously unjust to visit the plaintiffs 
with any penalty by reason of the Road Cess return, put in by their co-sharers t 
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not containing the name of the tenant-defendant. As the tenant-defendant 
is evidently making common cause with the defendants Nos. 2 and 3, to give 
effect to this objection would virtually be to enable the defendants Nos. 2 and 
3 and defendant No. 1, who is acting in collusion with them, to take 
advantage of their own wrong. For these reasons wo think it right not to 
allow the objection to be raised in this Court. And I may add that even if it 
had been open to the appellants to raise this objection, it is not at all clear 
that they would have been entitled to succeed. 

As to the fourth contention, no doubt, the Lower Appellate Court has not 
come to any determination as to the rate of rent; but then the first Court 
determined that question, inasmuch as it found the quantity of land, which 
was in the possession of the tenant-defendant and also the rate at which rent was 
payable in respect of such land ; and that finding was not questioned before 
the Lower Appellate Court. That being so, and the plaintiffs respondents 
being quite willing to have the decree of the Lower Appellate Court modified so 
as to reduce the amount of the decree to what it ought to be, having regard to 
the area and the rate found, we think the decree of the Lowor Appellate Court 
ought to be modifiod accordingly. 

The fifth, point raised before us need not detain us long, as the learned 
Counsel for the plaintiffs respondents admits that the claim for the last quarter 
of the year 1300 is premature. 

That being so, the decree of the Court below will bo modifiod in the two 
respects mentioned above, but as the objections raisod in this case ou behalf 
of the appellants have for the most part been of a purely technical character, 
and as the claim of the plaintiffs has been resisted on grounds which are by 
no means fair, we think it right to direct that tho appellants should pay the 
costs of the respondents. 

[333] It is admitted that this judgment will govern the remaining six 
appeals, that is, second appeals Nos. 1575 and 1622 to 1626, both inclusive. 
In tho view we have taken above of these cases it becomes unnecessary to 
consider the question whether the petitions of compromise tiled by the tenants 
in some of these cases, and subsequently withdrawn by them, are binding 
upon them. 

Maclean, C.J.—1 concur in the judgment which has just been delivered. 

S. C. G. Decree caned. 


NOTES. 

[ I. Tenancy in this country is created not only by contract but also by occupation in the 
case of agricultural land ; consent of both parties is not essential to establish the relation 
of landlord and tenant(1883) 9 Cal., 908 ; (1874) 21 W.R., 208 ; (1874) 22 W.R., 834 ; 
(1893) 20 Cal., 708 ; (1897) 25 Cal., 324 ; (1912) 17 C.W.N., 348. 

II. “In the cases of 9 Cal., 908 and 25 Cal., 324, tho learned Judges treated the Full Bench 
case of Lakhi Kant, 13 B.L.R., 243 as laying down that tho landlord is entitled to rent or 
compensation for the use of the land, where he is unable to prove the kabuliyat under which 
rent is claimed, but the Full Bench distinctly held that the question whether the landjord is 
entitled to rent for use and occupation depends upon the claim which is stated in the plaint 
and that where a claim for rent on account of such occupation is not made in the plaint the 
landlord is not so entitled. This view has been accepted and followed in (1895) 22 Cal., 752; 
(1899) 27 Cal., 239; (1909) 10 C.L.J., 638’’—(1912) 17 C.W.N., 311 whore it was held that in 
a suit for rent where no alternative claim was made for compensation for use and occupation, 
no rent could Wdeereed on that footing.] 
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[ 25 Cal. 883 ] 

CRIMINAL REVISION. 

The 28th October, 1897. 

Present: 

Mr. Justice Banerjee and Mr. Justice Wilkins. 

Deputy Legal Remembrancer.Petitioner 

versus 

Ahmad Ali...Opposite-Party. ‘ 

Reformatory Schools dels (V of 1876), sections 2 and 7 and (VIIIof 1897), 
section I, clauses 2—8 and 8— Criminal Procedure Code (Act X of 1882), 

section Hand section 399—Criminal Procedure Code (Act X of 1872), 
section 318—General Clauses Consolidation Act (X of 1897 )—• 

Effect of the repeal of a repealing statute—Construction of statute. 

The- accused was convicted of the offence under section 457 of the Penal Code by the 
Deputy Magistrate of Barisal, who found that the accused was a boy of fourteen or fifteen 
years, decidedly under sixtoen, and passed the following order :— 

“ I find Ahmad Ali, boy, guilty of house-breaking by night for the purpose of commit¬ 
ting theft, and instead of being imprisoned in tin jail under section 457 of the Penal Code, 
I direct uuder section 399 of the Criminal Procedure Code and section 7 of Act V of 1876, 
that Ahmad Ali bo confined in the Calcutta Reformatory for two years for training in some 
branch of useful industry. ” 

Held, that the order could not be sustained under section 7 of Act V of 1876 as that 
Act had been repealed before the date of the order and the commission of the offence, nor 
uuder section 8 of Act Vlll of 1897, as the order did not comply with the provisions of the 
latter Act. 

Held, further, that section 318 of the Criminal Procedure Code (Act X of 1872) having 
been repealed by section 2 of Act V' of 1876, the corresponding [334] section 399 of the pre¬ 
sent Criminal Procedure Code (Act X of 1882) must also be held by virtue of section 3 of the 
Code to have boon repealed in the provinces, including Bengal, to which Act V of 1876 was 
extended. 

The repeal of a statute repealing .mother statute does not revive the repealed statute. 
The law in India as embodied in section 7 of the General Glauses Act (X of 1897) is the 
same as the law in England. 

Queen-Empress v. Madasarni, (1888) 1. L. R., 12 Mad.. 94, and Queen-Empress v. Manaji, 
(1889) 1. L. R., 14 Bom., 361, referred to and approved of. 

THE facts of the case appear fully from Llio judgments of the High Court. 

The Officiating Deputy Legal Remembrancer (Mr. Abdur Rahim) for the 
Crown. 

No ono appeared for the Accused. 

The following judgments were delivered by the High Court (BANERJEE 
Wilkins, J,J.):-~ 

Banerjee, J.— This is a rule calling upon the accused person and the 
Magistrate of the district to shew cause why the sentence passed in this case 
should not bo set aside as being contrary to law, and a proper sentence'passed. 

# Criminal Revision No. 682 of 1897, made against tbs order passed by Babu' Chandra 
Kumar Put to, Deputy, Magistrate of Barisal, dated the 3rd of May 1897. 
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The sentence passed by the learned Deputy Magistrate on the 3rd of May 
1897 runs in these words: I find Ahmed Ali, boy, guilty of house-breaking by 
night for the purpose of committing theft, and instead of being imprisoned in 
the jail under section 457 of the Penal Code, I direct under section 399 of the 
Criminal Procedure Code and section 7 of Act V of 1876 that Ahmed Ali be 
confined in the Calcutta Reformatory for two years for training in some branch 
of useful industry." 

No cause is shewn either by the accused or by the District Magistrate. 

The order of the Deputy Magistrate, so far as it refers to section 7 of Act 
V of 1876, is clearly wrong, as before the date of the order (3rd May 1897) and 
that of the commission of the offence (27th April 1897) that Act had been 
repealed by section 2 of Act VIII of 1897, which came into operation on the 
lltb March 1897. The question then is whether section 399 of the [335] 
Code of Criminal Procedure or any provision of the present Reformatory 
Schools Act (VIiI of 1897) will sustain the order. 

Act VIII of 1897 does not warrant the sentence as it stands, as the least 
period for which detention in a Reformatory School can be ordered under that 
Act is by section 8 of the Act fixed at throe years, whereas the term for which 
detention is here directed is two years only. 

Section 399 of the Code of Criminal Procedure, if it stood alone, would no 
doubt warrant the order made in this case, the accused having beon found to 
be " alloy of fourteen or fifteen years, decidedly under sixteen.” But then 
the question arises, what is the effect of section 399 read witli section 3 of the 
Code of Criminal Procedure, and with section 2 of Act V of 1876 ? And how 
far is that effect modified by sections 2 and 3 of Act VIII of 1897 ? 

Section 2 of Act V of 1876 enacted that on and from the day on which 
that Act was extended to any Province by the Local Government, section 318 
of the Code of Criminal Procedure (that is, Act X of 1872, the Code then in 
force) should be repealed therein. Section 399 of the present Code of Criminal 
Procedure corresponds to, and is in fact a reproduction almost word for word 
of, section 318 of the former Code; and section 3 of the present Code onacts 
that in every enactment passed before that Code comes into force in which 
reference is made to any section of the Code of Criminal Procedure (Act X of 
1872), such-reference shall so far as practicable be taken to be made to the 
corresponding section of the prosent Code. Therefore section 399 of the 
present Code must be taken to stand ropealed to the extent to which section 
318 of the former Code had been repealed by section 2 of Act V of 1876, 
that is in the Provinces to which the last mentioned Act had been extended ; 
and it remains operative only as regards the rest of British India. 

It might appear somewhat anomalous that after having providod in sec¬ 
tion 2 of Act V of 1876 for the gradual repeal of section 318 of the Criminal 
Procedure Code of 1872, the Legislature should re-enact this last mentioned 
Bection in an unmodified form in the Code of 1882. But the anomaly is 
explained when it [336] is remembered that section 399 of the Code of 
Criminal Procedure is a general provision applicable to all eases except those 
otherwise specially provided for, while the provisions of Act V of 1876 and 
Act VIII of 1897 are of a special character applicable only to certain defined 
classes of eases. This view is in accordance with the decision of the Madras 
High Court in Queen-Empress v. Madasami, (1888) I. L. R., 12 Mad., 94. 

The repeal of Act V of 1876 does not revive section 399 of the Criminal 
Procedure Code in places in which it had been repealed by the first mentioned 
Act, regard being had to the provisions of section 7 of the General Clauses Act 
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(X of 1897), which, in fact, embodies the rule of English law applicable to the 
subject (see Maxwell on the Interpretation of Statutes, 3rd Edition, p. 585). 

Nor does section 3 of Act VIII of 1897 really raise, as it might at first 
sight seem to do, any inference that section 399 of the Code of Criminal Pro¬ 
cedure is in force throughout British India, and is repealed in any Province only 
from the date of the notification mentioned in the section, such notification 
having reference, as section 1, sub-section 3 shews, only to the Punjab and 
Coorg, and not to any other part of British India. 

Section 399 of the Code of Criminal Procedure must therefore be held to 
have no force in the Provinces to which Act V of 1876 was extended, and to 
be in force only in the rest of British India. Now Act V of 1876 was extended 
to Bengal on the 1st of March 1878 by a notification, dated the 14th of 
February 1878 (See the Calcutta Gazette for 1878, Part I,p. 138). Therefore 
section 399 has no force in Bengal, and the order of the Court below directing 
the accused to be confined in the Calcutta Reformatory for two yoars is not 
warranted by law, and must be set aside. 

The question then remains what sentence should be passed on the accused. 
There being no clear finding that the accused was at the date of conviotion 
"under the age of fifteen years,” the limit of age prescribed by the present 
Reformatory Schools Act VIII of 1897, the provisions of that Act do not 
apply to him, and there is no other provision of law under whioh he can be 
detained in a reformatory. We therefore set aside the sentence passed [887] 
on the accused as being contrary to law; and having regard to all the 
circumstances of the case we sentence the accused under section 457 of the Penal 
Code to rigorous imprisonment for six months, the sentence taking effect from 
the date of this order. 

Wilkins, J.—This is a rule calling upon the District Magistrate of 
Baekergunge and the accused Ahmed All to show cause why the order of the 
Deputy Magistrate of Barisal, dated the 3rd May last, directing that the accused 
(whom he had convicted under section 457 of the Penal Code) be detained in 
the " Calcutta Reformatory ” for a term of two years, should not be set aside 
as being contrary to law, and a proper sentence passed. 

The ol der purports to have been made “ under section 399 of the Criminal 
Procedure Code and section 7 of Act V of 1876.” 

The rule was granted to the Deputy Legal Remembrancer at the instanoe 
of the Local Government. It lias beon duly served upon the parties concerned, 
of whom the District Magistrate admits that the order is illegal, but the 
accused does not appear to show cause. 

As to the illegality of the order, so far as it depends upon the Reformatory 
Schools Act V of 1876, there can be no question ; firstly, because that Aot has 
been repealed by section 2 of the Reformatory Schools Act VIII of 1897; and, 
secondly, because, even if the Act of 1876 were still in force, the order is in 
contravention of Rule I of the Rules ' made by the Governor-General in 
Council under the provisions of section 22 of that Act; this being a first con¬ 
viction of the accused, and the latter being over ten years of age, the minimnm 
period for which he could be sentenced to detention in a Reformatory School 
would be three years ; and, as he appears to be close upon sixteen years of age, 
it would follow that he could not legally be sent to a Reformatory School at all. 

It remains to be seen whether the order is a good order under section 399 
of the Criminal Procedure Code. 

* No'tifibatlbn No; 840, Home Department, dated li$b MarcSf l878. 
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[338] The question as to the effect of the Act of 1876 upon the provisions 
of section 399 of the Criminal Procedure Code in any Province to which the 
former Act had been extended, was discussed by a Full Bench of the Madras 
High Court in the case of Queen-Empress v. Madasami, (1888) I.L.R., 12 Mad., 
94. So far as the question now before us is concerned the position is much 
the same as when that case was decided in 1888. But it will be advisable to 
refer briefly to certain provisipus of the Act of 1897 when discussing the 
question. 

The entire Act of 1897 extends to the whole of British India “ except the 
territories for the time being administered by the Lieutenant-Governor of the 
Punjab and the Chief Commissioner of Coorg, but oither of the said local 
Governments may at any timeby notification in the local oflicial Gazotte.extend” 
the whole Act to their territories from any date fixed in such notification. This 
is provided by sub-section (3) of section 1. 

Again, section 3 declares that from the date so fixed, section 399 of tho 
Criminal Procedure Code “ shall bo repoaled in the Province to which the 
notification relates.” 

It will be observed, therefore, that tho Act is silent as to whether 
section 399 of the Criminal Procedure Code is still in force in the Provinces to 
which the Act applies by virtue of section 1, sub-section (3); for example in 
this Province of Bengal. 

.The reason for this silence is not very clear. It may be that the Legis¬ 
lature, when enacting Act VIII of 1897, assumed that section 399 of the Code 
of Criminal Procedure had been already repealed by Act V of 1876 in all terri¬ 
tories to which that Act had been extended; or, it may be, as pointed out by 
MDTTUSAMI ATTAR, J., in Queen-Empress v. Madasami, that it allowed section 
399 of the Criminal Procedure Code to remain in force side by side with the 
Reformatory Schools Act, so as to reserve to itself the power to provide in the 
future “ reformatories ” for the benefit of female juvenile offenders, tine special 
Act dealing only with male juvenile offenders. 

[339] The inconsistency, however, of leaving section 399 of the Criminal 
Procedure Code in force in some Provinces, and of altogether repealing it in 
others, would seem to furnish an argument against the adoption of the second 
of these conjectures. 

And, indeed, it appears to me that section 399 of the Criminal Procedure 
Code has already been practically repealed in Bengal by Act V of 1876 ; and, 
of course, the repeal of the latter Act would not have the ofl'ect of reviving the 
section which it repealed. 

I base this opinion upon tho following reasons: When Act V of 1876 was 
passed, the Procedure Code in force was that of 1872. Section 318 of that Code, 
which is practically word for word the same as section 399 of the present Code, 
was repealed in Bengal on and from the day upon which Act V of 1876 
came into force in this Presidency by notification (See sections 1 and 2, Act 
V of 1876). That seotion 318 of the Code of 1872 was reproduced as section 
399 of the present Code was perhaps due (partially at least) to the fact 
that Act V of 1876 had not in 1882 been extended to every Province in 
British India, and that it was necessary to leave some such provisions in force 
in the Provinces to which this special Act had not been extended. But the 
result would not be to revive the provisions of section 318 of Act X of 1872, 
or, in other words, to make section 399 of the present Code to be in force, in 
Provinces (such as Bengal), in which the Reformatory Schools Act of 1876 
was in force. This would be prevented by the provisions of the first paragraph 
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of section 3 of the Criminal Procedure Code, which rune as follows ; “ In every 
enactment passed before this Code comes into force, in which reference 
is made to, or to any chapter or section of, the Code of Criminal Procedure 
Act XXV of 1861, or Act X of 1872, or to any other enactments hereby repeal¬ 
ed, such inference shall, so far as may he practicable, be taken to be made to 
this Code or to its corresponding chapter or section.” So that, where section 
2 of Act V of 1876 refers to section 318 of Act X of 1872, as being repealed, 
that reference must, “ so far as may be practicable, ” be taken to be made to 
the corresponding section, viz., section 399 of the Code of 1882 now in force. 
In other words, Act [340] V of 1876 repealed, not only section 318 of Act X of 
1872, but also section 399 of the present Code, in all territories to which the 
Act of 1876 has been extended. 

It consequently follows that the order of the Deputy Magistrate of 
Barisal purporting to be under section 399 of the Criminal Procedure Code and 
section 7 of Act V of 1876 is an illegal order under both these sections. 

There is yet another matter in which that order is at least irregular. 
The age of the accused is not clearly ascertained. In his statement to the 
Court, he is declared to be fifteen 5 oars old ; in the judgment the Deputy Magis¬ 
trate says “ that he is a boy of fouitoon or fiftoen yoai’s, decidedly under 
sixteen.” Nqw, oven if the Act of 1876 had been in force, the Magistrate 
should have clearly determined the age of the boy before directing his detention 
in the reformatory school. This has been laid down in the case of Queen - 
Empress v. Manaji, (1889) I. L. R., 14 Bom., 381, and the present Act of 
1897, section 11 , prescribes that there should be a preliminary enquiry and a 
finding in this respect. 

For the above reasons, 1 also think that the order of the Deputy 
Magistrate should bo set aside, and in lieu thereof that Ahmed Ali should be 
sentenced under section 457 of the Penal Code to rigorous imprisonment for 
six months. 

S. C. B. 


NOTES. 

I This subject in diseiiBfrcd fully in (1890) 21 All., 891 F.B.J 
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APPELLATE CIV] L. 


The 4-th January, 1808. 

Present: 

Mr. Justice Baneejee and Mr. Justice Wilkins. 


Kunjo Boliari Gossami and another.Defendants 

versus 

Hern Chunder Lahivi.Plaintiff. 1 


Probate—Jurisdiction in Probate cases—Transfer of a probate, case by the 

District Judge in whose Court it was instituted, to that of a Subordinate 
Judge - The. Bengal, North-Western Provinces and Assam 
Civil Courts Act (XIIof ItsSI), section 211, subsection 
2, clause (d)~ Probate and Administration 
Act (V of 18X1), section f>2. 

An application was made for prolate of the will of a deceased testator [341] in 
the Court ol the District Judge, who transferred the ease to that of the Subordinate Judge. 
The opposite party inter aha objected that the Subordinate Judge had no jurisdiction to 
try the case. 

Held, that the ease came within the scope of section i2J, sub-section 2, clause (d), of 
the Bengal, North-Western Provinces and Assam Civil Courts Act (X1T of 1887), and 
therefore the Subordinate Judge had jurisdiction to try it. 

The facts of the cuso, so far as they are necessary for the purposes of thin report, 
and the arguments, appear sufficiently from the judgment of the High Court. 

Babu Saroda Churn blitter, and Balm Jndu Bhusan Masumdar, for the 
Appellants. 

Sir Griffith Evans, and Babu Shib Chunder Palit for the Respondent. 

The judgment of the High Couit (Banerjee and Wilkins, JJ.) was as 
follows: - 

This appeal arises out of an application by the respondent, Hem Chunder 
Lahiri, for probate of the will of the late Jibuti Kristo Gossami, uncle of the 
petitioner's wile’s father, by which the petitioner and his wife have been 
appointed executors. 

The will propounded by the petitioner is dated the ‘20ih September 1895, 
about six months before the death of the testator. The application 
for probate was opposed by the appellants, Kunio Beliari and Debendernalh 
Gossami, two of the nephews of the testator, mainly on the grounds that the 
testator was not of sound disposing mind at the time the will propounded is 
alleged to have been executed, and that he was completely under the influence 
of the petitioner and his wife ; and that the execution of tlie will should be 
held to have been brought about by coercion and undue influence. 

The case was transferred by the District Judge, in whose Court it had 
been instituted, to the Court of the Subordinate Judge under the provisions 
of section 23, sub-section 2, clause (d) of Act XII of 1887. Upon the case 
being so transferred, an objection was taken on behalf of the defendants to 
the jurisdiction of the Subordinate Judge to trv the case. The learned 

* Appc.il from Original Decree No. 35 of 1897 against iho decree of Babu Abinash Chun- 
dra Mittcr, Subordinate Judge of Hooghly, dated the 22nd of December 1896. 
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Subordinate Judge Lbs overruled that objection, and upon the evidence he has 
held [342] that the will proj ounded had I ecu duly executed by the testator, and 
that it was not invalid by reason of any want of mental capacity on his part or 
by reason of the execution of it having been brought about by coercion and 
undue influence ; and lie has accordingly ordered probate to be granted upon 
security being given by the petitioner under section 78 of the Probate and 
Administration Act. 

In appeal it is contended on behalf of the objectors, first, that the Court 
below was wrong in bolding that it bad jurisdiction to try the case; and, 
secondly, that upon the merits it. ought to have hold that the will was invalid 
by reason of want ol mental capac ty on the part of the testator, and also by 
reason of the execution of it having been brought about by coercion and undue 
influence on the part of t.ho petitioner and his wife. 

It is further contend 'd that the Court below was wrong in making the 
objectors bear their own costs, and that, having regard to all thocircumstances 
of the case, it ought to have directed that their costs should come out of the 
estate of the testator. 

In support of the first contention, it whs argued that the provision of 
Act XII of 1887 that has been robed upon, applies only to incidental 
proceedings, such as those relating to the testing of security and the like, and 
that it does not authorise the tral of a prob.ilo case by a Subordinate Judge, 
juris lictio i to hear such cases being vested exclusively in tho District Judge, 
and in the Did.net Delegate where tho proceeding is not a content’ous one. 

W, are of opinion that this contention is not correct. Section 23, snb- 
seitijn 2, ciausj {d\ enacts that the High Court may, by “general or special 
order ’' --wo quote only so much of the section as boars upon the present case— 

‘ authorize any Suhoidmate Judge to take cognizance of or any Distr.ct Judge 
to transfer to a Subnrdin ite Judge under his administrative control, proceed¬ 
ings under tho Probate Act, 1881, which cannot bo disposed of by District 
Delegates.” 

Tho proee ding in tho present case is one unde.r tho Probate and Adminis¬ 
tration Act (V of 1881), and is one which th« District Delegate cannot 
dispose of having regard to the provi-dons of [343] section 52 of that Act. 
The case, thurefoio, comes cloudy within tho scope of section 23, 
sub-sec 1 ion 2, clause (d). A slight contention was raised as to whether 
a probate case, where there is contention, can come within the meaning 
of the term “ pr weeding" in section 23 , toe argument being that such 
a case is really a “ suit " and not a “ proceeding” ; hut tho very section of the 
Probate and Administiation Act (section 83) wdiich savs that a contentious 
probate case shall take as nearlv as may be tho form of a suit, itself describes 
the case as a ‘‘ proce ding.” There is nothing then in the language of clause 
(d) of section 23 of Act XfT of 1887 to take the pres >nt case out of its opera¬ 
tion and scope. And if one looks to the reason of the enactment, it becomes 
clear that it was intended to cover cases of this description. 

Tne ohjectof section 23, as we understand it, is to enable a District Judge, 
in whose Court, and in whose Court alone, certain proceedings are ordinarily 
.to be insiituted, to transfer these proceedings under a general or special 
order of the High Court to a Subordinate Judge. In regard to probate 
proceedings, the District Judge mav transfer them in certain cases to the 
District Delegate, i»ut then such transfer is limited to non-contentious proceed¬ 
ings only. Asregirds contentious proceedings, the only way in which a District 
Judge may be relieved is by acting under clause (d) of sub-section 2 of section 23. 
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We are, therefore, of opinion that the Court below had jurisdiction to 
entertain tins case, and that the first contention urged on behalf of tho 
appellants must fail. 

We now come to the second contention raised before us. The learned 
Vakil for the appellants has very propeily not thought it fit to raise any ques¬ 
tion as to whether the will propounded by tho petitioner was signed by the 
testator. There is ample evidence to show that the will was signed hy the 
testator and presented lor registration hy the testator on the very day it was 
signed. The contention of the appellants was mainly directed to showing that 
the mental condition of tho testator was such that it ought not to ho hold that 
the execution of the will hy him was an intelligent exoeution; or, m other 
words, that he was nob of sufficient mental eapncit.y to execulo a will. And it 
was furl,her contended that, as [344] r gai'ds tho execution of this will, he was 
entirely under the influence and guidance of tho petitioner and his wife Pro mod a 
Sundari. the person to whom the whole of the testator’s property has been 
bequeathed. 

In support of this contention, tho evidence of the witness Oops! Chunder 
Goss ami, a medical practiii >nor, oxvnlnod on behalf of tho petitioner, has been 
relied upon as showing that the testator was not of sufficient mental capacity 
to execute a will; and other witnesses examined for tho petitioner and for the 
objectors have also been referred to as supporting the statements of tho witness 
just named. 

Upon a careful consideration of the evidence, the conclusion that wo arrive 
at is th 8, th it, th nigh by reason of old age and disease aggravated hy an 
accident that injured Ins leg, and the t.ik ng o! opium to winch tho testator 
was very much addicted, his mental capacity was somewhat enfeebled about 
the time of the execution of the will, it cannot he said that ho had not 
sufficient capacity to execulo a will such as the one that has been propounded 
in this uaso. Their fjord-hips of the Privy Council oh-orvo in the e>n-e of 
SajiJ Aliv. Had Ah, (1H95) l.L.B., ‘23 Cal., 1 ; L. R., 22 I. A., J71 : “ Even 
in cases where the mental faculties of the person affected have been greatly 
enfeebled hy physical weakness, he may stiil be capable of devising and 
intelligently executing a will of a simple character, although unfit to originate 
or to comprehend all the details of a eomplicibod settlement.” And then their 
L >rdslups say: “ Nothing can be more simple than the changes which wero 
made hv the will imp-ached upon the terms of the second will which it was 
intended to supersede.” 

These remmks, we think, apply with full force to the present case, Kor 
we find that the will propounded is not the only will that the tesiator executed. 
Before that, ho had already executed two wills. By one of tlmm, dated the 27th 
September 1875, executed in favour of his wife, he left all his property absolutely 
to her. with p nvor lo her to adopt a son if she felt inclined to do so. Then upon 
the death of his wife, he executed a second will on the 11th December 1891, hy 
which he hequeathed almost the whole of Ids propeity to[345j Promoda Sundari, 
the legatee under the piesont will, and made certain provisions for the 
maintenance of the worship of the family idol, and for a few other matters of 
minor importance. And the only points of difference between this last- 
mentioned will and the one now under consideration, are the omission of a 
ceitain provision for the maintenance of Omosli Chuuder (lossami, one of the 
nephew s of the testator ; a slight variation in the direction for the expenditure 
of a sum of Rs. 1,000 for the performance of the first sradh of the testator; 
and the omission to make any binding provision for the worship of the family 
idols. These differences are, in our opinion, of such a slight character that 
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they cannot go to show, as the learned Vakil for the appellants contends they 
do, that the present will was not intelligently executed by the testator, if the 
will immediately preceding bad been really executed by him. 

I Their Lordships then considered the evidence and concluded.] 

Upon the whole then we are of opinion that neither the allegation as 
to want of sufficient mental capacity, nor that of coercion and undue influence, 
has been established ; and that, on the contrary, the ovidonce clearly goes to 
show that the testator, though enfeebled in body and also to some extent in 
mind through old age and disease, still had sufficient mental capacity to execute 
this will. 

Upon the question of costs, we are of opinion, having regard to a portion 
of the evidence at any rate brought forward by the objectors, which we must 
say is not true, that the learned Subordinate Judge in the Court below was 
right in making the objectors bear their own costs. He has shown sufficient 
consideration to the f.tet of their being the heirs-at-law of the testator, and, as 
such, persons interested in seeing that the will is duly proved, when he has 
exonerated them Irom liability to pay the petitioner's costs. The cross-appeal 
on this point has very properly been abandoned. 

It remains now to dispose of r,he question relating to the costs of this appeal. 
Considering the fact that the judgment of the Court below, winch is a very 
clear and a very strong judgment, was against them, we cannot say that the 
appellants are entitled [346] to he exonerated from paying the costs of the 
respondent altogether. At the same time, having regard to the fact- that this 
appeal was argued by the learned V *kil for the appellanes very temperately, 
and no point was unduly pressed before us, we think the assessment of costs 
ought to be moderate. We accordingly older that the appeal be dismissed with 
costs, the hearing fee being assessed at ten gold tnohurs. The cross-appeal 
not being pressed is dismissed without costs. 

S. C. G. Appeal dismissed. 


[23 Cal. 846] 

The 27 th A ugust , 1807. 

Present: 

Mr. Justice Mauphehson and Mr. Justice Wilkins. 


Collector of Dinagepore.1st party 

versus 

Girja Nath Hoy and others.2nd party. 5 ' 


Land Acquisition Act U of 1894), sections 0, 18, 23, clauses 4, 24, 48 — 
Compensation—Acquisition of land injuriously affecting other 
property ”—Bight to compensation for loss of a ferry by 
reason of acquisition of adjacent land —Land Clauses 
Gunsoliation Act (8 Viet., c. 18), section 03. 

The word “acquisition,” as used in section 23 of the Land Acquisition Act, includes the 
“ purpose " for which the land is taken as well as the .actual taking. And the words “ at 
the time ” in clause 4 of the same section must be taken to moan the time when the damage 
takes place and tin. right to compensation arises. 

* Appeal from Original Decree No. 70 of 1896, against the decree of R. R. Pope, Esq., 
District Judge of Dinagepore, dated the 23rd of November 1895. 
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London and Brighton Railway Company . v. Truman, (1885) L. R., 11 App. Cas., 45, 
Hopkins v. Great Northern Railway Company, (1877) L.R., 2 Q. B. I)., 224 ; 46 L. J., (Q B.) 
265 ; Ricket v. Metropolitan Railway Company, (1867) L. R., 2 K. and I. A., 175 ; Cowper 
Essex v. Acton Local Board, (18S'J) L. R., 11 App. Gas., 153 ; referred to. 

The District Board of Dinagepore erected a bridge over tho river Tulai, in consequence 
of tho erection of which a ferry, which was within 100 cubits of the bridge and owned by 
the Maharaj ih of Dinagepore who was also the owner of the land taken for the construction 
of the bridge, ceased to exist: Held, that the owner of the furry was entitled under the 
Land Acquisition Act to compensation for the loss of the ferry. 

The f tots of the case are fully stated in the judgment of the High Court. 

[347] The Senior Gnoernmcnt Pleader (Babu Thun Chunder Bancijee), and 
the Junior Government Pleader (Babu Ham Char an Milter), for the Appellant. 

Mr. Hill, Babu Jasoda Natulan Pramamk, Dr. Hash Hehary Ghose, and 
Babu Nalini Ban jan Chatterje.e, for the Respondents. 

Babu Ram Charan Miller for the Appellant contended that the Maharajah 
was not entitled to any compensation for the loss of tho ferry, regard being 
had to the provisions of sections 23 and 24 of the Land Acquisition Act. The 
ferry ghat was noton the land actually acquired by Government The Maha¬ 
rajah might have an equitable claim for damages in the Civil Court. Suppos¬ 
ing the Maharajah had suffered loss by the erection of tho bridge,could he under 
the Land Acquisition Act claim damages for tho loss of his income from the 
ferry? His remedy, if any, would lie in a Civil Court bv a regular suit. Tf 
another person had plied a ferry in competition with the Maharajah’s ferrv, that 
would not have entitled him to claim damages from the owners of the rival ferry 
— London and linghton Railway Co.v. 1'rumun, (1885) L.R , 11 App. Cas., 45, 
Hopkins v. Great Northern Railway Co, (1877) 46 L.J., (Q.B.) 2(i6, Ricket v. 
Metropolitan Railway I'o. (1867) L.R., 2 15. and l.A , 175. Unless the injury 
or loss was by reason of the acquisition of the land itself, and unless the 
Maharajah had a statutory right, no action for damages would lie: sooCripps 
on Compensation, 3rd edition, p. 147. 

Mr. Hill for the liesj .indent. —The case has been rightly decided by the 
lower Court and the Maharajah is eutiilod to full compensation. Wo are 
dealing with tho question of “ injuriously affecting other property by reason of 
the acquisition ” as contemplated by section 23, cl 1 of the Land Acquisition 
Act. The ferry ceased to exist by reason of the construe!ion of the bridge, 
and it cannot be said that the acquisition of tins land for tho bridge did not 
injuriously affect the ferry - Hammersmith and City Railway Co. v. Brand , 
(1868-69) L R., 4 H. L., 171, Duke of Buccleuch v. Metropolitan Board of 
Woiks, (1872) L.R., 5 FI. L., 418 (458), Glasqow Union [348] Railway Co. v. 
Hunter , (1870) L. R., 2 11 L. Sc. App , 78 (82), Cowper Essex v. Local Board 
fur Acton, (1889) L.R., 14 App. Cas., 153 (161,161, 176), The Queen v. Cam¬ 
brian Railway Co., (1871) L R.,6Q. B , 422, Great Western Railway Co. v. 
Swinlon and Cheltenham Railway Co , (1884) L R., 9 A|ip Cas., 787 (802), 
Secretary of State for India v. Shanmnqaraya Mudahur, (lH93jI.L. R,, 16 
Mad., 369 ; L. R., 20 I. A., 80. 

It is essential to know the purpose for which the land is to he acquired, 
because the purpose is very much to affect the question of compensation, for 
the land. Tho moment it was declared that (.ho land was required for the 
bridge the injury ensued, the value of the ferry having been diminished—Land 
Acquisition Act, section 6, referred to. 

Babu Ram Charan Milter in reply.—Section 23, clause 4 of the Land 
Acquisition Act supports the view that the injury must be by reason of the 
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acquisition of the land. The injury in this case was due, not to the acquisition 
of the land, hut to the to which the land when acquired was put; and under 
the law—the Land Acquisition Act—the Court cannot, take into consideration the 
mode of using the land. Considerable time elapsed between the declaration by 
the Collector and taking possession of the land; the damage rau4 be assessed 
at the time when the Collector took possession and not at any subsequent 
time. No doubt a declaration was made that the land was required for a 
bridge, but the respondent suffered no loss simply by reason of the acquisi¬ 
tion. Moreover, the Government after tho acquisition of the land might use 
it for a different purpose. Tho Eng ish cases cited were under a differently 
worded Statute and had no application to tho present case. The sole question 
was whether the loss to the claimant was by reason of the acquisition of the land. 

The judgment of the High Court (Macpherson and Wilkins, JJ ) was 

as follows:— 

This is an appeal from an award made by the District Judge of Dinage- 
pore under the Lind Acquisition Act (I of 1H91) upon a reference made to him 
under section Id of that Act. 

[349] It appears that the District Board of Dinngepore erected a bridge 
over the Tulai river on the road from Dm age pure to Krishnagunge. Near the 
place where that road strikes the river, and where tho bridge now stands, there 
used to he a (errv owned by the Maharajah of Dinagepore through whose 
estate the river Tulai llowed. That ferry ceased to exist when the bridge was 
erected and in consequence of its erection. Under theso circumstances, the 
District Board proposed to oiler lo ilio Maharajah, upon whose land the bridge 
bad been erected, tho sum of Rs. 3,403-16-9 as compensation for the loss of 
his ferry, hut the proposal was vetoed hy the Commissioner of the Division, 
with the result that the land upon which the bridge stood was acquired under 
tho Act, and that the Maharajah made a freo gift ol it to tho public. He, how¬ 
ever, claimed Rs. 0,000 as compensation for the injury sustained hy him in the 
loss of his ferry. As this claim was opposed at tho instanco of Government and 
rejected by the Collector, the cise was referred to the District Judge under sec¬ 
tion 1H of the Ant fertile determination of the amount of the compensation, and 
the District Judge lias, for reasons recorded in his judgment, awatded to the 
Maharajah the exact, sum which the District Board originally proposed to 
offer to him as compensation for the loss of his ferry. 

In this appeal the Collector under the Act is the appellant; and his 
contention is that the respondents, i.e., the Maharaja arid the zemindars, are 
not entitled in law to any compensation hy reason of the ferry having been 
injuriously affected. 

Although the bridge was constructed before the land was acquired or any 
proceedings taken for its acquisition, we must take it that the Act was put in 
force for the purpose of testing tho Maharajah's claim for compensation for the 
loss of his ferry, and we must regard r,he acquisition as relating back to the 
time when possession of the land was taken. The circumstance has not been 
referred to on either side as one which should in any way affect the decision 
of the case. 

. In this appeal the question at issue is one purely of law, the determina¬ 
tion of which depends upon the proper construction of [350] the Act, section 23 
sets out the matters which the Court is hound to t tko into consideration in 
determining the amount of compensation to he awarded for land acquired under 
the Act. The, claim in this case is based upon clause 4 of sub-section (1) of 
that section, which is to the following effect: “ Tho damage (if any) sustained 
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by the person interested at the time of the Collector's taking possession of the 
land, by reason of the acquisition injuriously affecting bis other property, 
moveable or immoveable, in any other manner, or his earnings.” 

It is contended for the appellant that the claim is unsustainable, because 
no action could have been maintained by the Maharaja in respect of the bridge 
if it had been opened without the authority of the Act, and because the damage, 
if any, sustained is attributable, not to the acquisition of the land, but. to the user 
of it when the bridge had been constructed and opened. In support of these 
contentions certain English cases have heen cit.i d, viz,, London and Brighton 
liailway Co. v. Truman, (1885) L. R., 11 App. Cas., 45; llojkins v. Gioat 
Noi thorn Railway Co., (18771 40 L. J , (Q.B.) 205: L. R., 2 Q.B , 224 and Ricket 
v. Metropolitan liy. Co , (1867) h. R., 2 E. and l. A., 175. 

It seems to us that no question of an actionable right here arises, and tha* 
it is unnecessary to consider the English cases in which there has been much 
discussion and some difference of opinion as to the rights of persons whoso 
land had not been acquired but who claimed compensation under certain piovi- 
siotis of the Lmd Clauses C.msoli liti m A n. an 1 the Riilwav Glauses 
Consolidation Act in consequence of their lands or interests having been 
injuriously affected by the exercise of the powers conferred bv those Acts. Many 
of them turned on the construction of the Acts, the language of which is different 
from that of the Act now under consideration. There is a difference between the 
claim of a person whose land had not been acquired for compensation for injury 
caused to his property or interests hv tho acquisition, and the claim of a person 
part of whoso landhal boon acquired for compensation lor injury caused by 
the acquisition to the remainder of his [351] land, and this was pointed out 
by Lord H ALSU UK Y in Cow per Essex v. Acton Local Hoard , (18^9) L. It., 14 
App. Cas. 153. 

We are dealing now with the latter class of cases only. A piece of th 
Maharajah's land was acquired for tho construct ion of a bridge; a bridge has been 
constructed upon it and opened for traffic, and he claims compensation for the 
loss of tho income deiived from his ferry which was woilced within a very short 
distance of tho spot on which the bridge has been constructed and within tho 
limits of his estate. The ferry which is his property has undoubtedly heen 
injuriously affected, lie has suffered loss in consequence, and the only question 
is whether his claim comes within the 4th clause of the 23id section of the Act. 

Mr. Mill for the respondent lias also referred us to other English cases 
bearing upon tho construction of a somewhat similar provision in the Land 
Clauses Consolidation Act- Section 63 of that Act provides that, in estimating 
the puichase money or compensation to he paid icgard shall be had, rot only to 
tho value of the land to he purchased or taken, “ hut also to the damage, if any, 
to bo sustained by tho owner of the lands by reason of tho severing of the lands 
taken from the other lands of such owner or otherwise injuriously affecting such 
other lands by the exercise of the powers” of tho Act. The only case to which 
we need refer is that of Cowpor Essex v. Acton Local Hoard, (L8s9 ; L. R., 14 
App. Cits., 153 mentioned above. There a piece of the claimant’s land had 
been acquired for sewage purposes, and the question was whether he was enti¬ 
tled to compensation for damage sustained by reason of the injuriously affecting 
his other lands by the exercise of the statutory powers. It was argued that 
the damage, if any, would result onlv from the future use or abuse of the land, 
and that if tho land had heen acquired without statutory powers no action 
would have lain for the construction of tho works. 

Their Lordships held that the claimant was entitled to compensation, and 
the ground of their decision was that the contemplated or intended use of the 
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land for the purpose for which it, was taken caused a depreciation in the value 
of the claimant’s other land, [35 2 J although the sewage works might be so 
conducted as to cause no nuistnce. L >rd VV VTSON says: “ A pr >prietor is 
entitled to compensation for depreciation of the value of his other lands in so far 
as such depreciation is flue to the anticipated legal use of works to be constructed 
upon the land which has been taken from him under compulsory powers.” 

We have, however, to construe a section of the Indian Act, and in doing so 
cases bearing upon theconsbruction of a somewhat similar provision of an English 
Act different in its language can he of little or no assistance. We have alluded 
to the Cowpar FSstax case as showing that the contemplated legal use of the 
land for the purpose for which it was taken might he within the meaning of the 
English Act an “injurious affecting” (these words being the same in the Indian 
Act) of the other land of the person, part of whose land had been com¬ 
pulsorily taken. It does not of course follow that it is so undyr the Indian Act. 
Thedamage which mustbe taken in to consideration undertholth clause of section 
23 is the damage sustained at the time of the Collector taking possession of the 
land by reason of tho acquisition injuriously affecting the other property in 
any other manner, ortho earnings of the person interested. There is no limit 
as to the nature of tho “ injurious affecting ” except in so far as this is provid¬ 
ed for hy the other clauses of the section ; tho difficulty is as to the time when 
the damage is sustained. 

The words “at tho time when the Collector takes possession of the land ” 
cannot mean that compensation cun only he given for the damage which had 
actually at that time boon sustained without reference to a continuing damage 
caused by tho acquisition. The damage must be hy reason of the acquisition; 
but this is only complete when possession is taken, for till then the Government 
could withdraw from it under section 48. Tee Collector could moreover take 
possession if he chose on the very day the award was made. The whole 
proceedings from the declaration under section 6 to the taking of possession 
might be completed within a month, and on any such construction a person 
deprived of earnings or an annual income would gyL nothing or next to nothing. 

[353] The words must be taken to mean the time when the damage 
takes place, and the right to compensation arises, .and it is, wo think, sulli- 
cient to bring a case within this provision if, when possession is tiken, there 
is other property or earnings injuriously affected so as to cause some damage 
to the person interested. Here the ferry was inexistence. In the correspond¬ 
ing provision of the repealed Act (X of 1870) the words were “ at the time 
of awarding compensation." That was open tq abuse, as the award might 
have been, and very frequently was, made long after possession had been taken. 
Under the present Act the Collector mikes tus award whether the persons 
interested do or do not agree to take the compensation awarded, and the 
Collector can take possession immediately on making his award. The altera¬ 
tion in the law does not affect the construction of the section for the purpose 
of this case. 

Then, was the damage sustained hy reason of tho acquisition, injuriously 
affecting the ferry ? It is said that the word “acquisition ” means tho mere 
taking of the land without any regi.nl to the purpose for which it was taken, 
and that the ferry was not in any way injuriously affected by the acquisition 
of the land, however much it may have been injured by the construction of 
the bridge when the bridge was constructed and opened to traffic. We think 
it is clear that the word “acquisition ” as used iu section 23 includes the pur¬ 
pose for which the land is taken as well as the actual taking. 
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Under section 6 the declaration of the intended acquisition must state the 
purpose for which the land is needed ; after it has been published the Collector 
is to take order for the acquisition. He is to measure, mark out and make a 
plan of the land, to give notice that the Government intends to take possession 
of it, that he will receive claims to compensation for all interests in it, and that 
all persons interested must attend at a specified time and state the nature of 
their respective interests and the amount and particulars of their claims to 
compensation. He is then to inquire into the respective interests and claims 
and to make his award, and in determining the amount of compensation ho is to 
be guided by the provisions of sections 23 and 24. 

If he is not to take into consideration the purpose for which [354] the 
land is taken, it is difficult to see how ho is to determine the amount of the 
compensation with reference tq many of the matters which ho is bound to 
consider under section 23. 

lb may be true that if the bridge had never been constructed, or if con¬ 
structed never opened for traffic, the actual injury to thoferrv might have been 
comparatively speaking small. But it is impossible to say tli.it it was not 
injuriously affected bv the acquisition in such a way as to cause some damage 
to the own or of it. Tiie declaration of the Government that the land was 
wanted for a purpose which would entirely destroy that ferry, the proceedings 
tnken, and tho actual acquisition of the land for that purposo, must have con¬ 
siderably affected tho lotting or selling value at the time of the acquisition. 

Tho intention of the Legislature to he gathered from the Act seems to 
have been that persons, a part of whose land has been compulsorily taken 
from I him. should, apart from its actual value, be compensated for injury 
■done to their other property by the taking. 

We must hold, therefore, that the Maharajah was entitled under the Act 
to compensation for tho loss of the ferry, and that the decision of the District 
Judge is right. No question as to the amount of tho compensation is raised 
in this appeal, and tho appeal is dismissed with costs. 

B.D.B. Appeal dismissed. 

NOTES. 

[This subject is fully discussed by MOOKEUJICH, J., in (1007) 31 Cal., 470- 11 O.W.N., 
358 : 5 C.L.J., 660.] 
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[ 23 Cal. 334 ] 

The ‘Mud July, 1897. 

Present: 

Sir Francis William Maclean, Knight, Chief Justice, and 

Mr. Justice Banerjee. 


Jagannath Prasad Gupta....Defendant 

versus 

llunjit Singh.Plaintiff.* 

Limitation Act (XV of 1S77), Sch. II, Arts. 119 and 124—Suit for possession 
of immoveable propetty by a Hindu, on the tillegalion that he teas the rever¬ 
sionary heir by adoption of flic last owner—Suit for the office of a shebait 
by the reversionary heir—Hindu Law — Mitakshara—Marriage in approved 
form —'strtdhana propci ty. Inheritance of—Order yeanling letters of 
administration — Suit for possession by establishment of title. 

In a suit brought by the plaintiff to recover possession of certain immoveable properties, 
on the alhgition that he was the great g.uiidmn [353] by adoption of ono if, who was the 
brother of one V, to whose adopted son the said properties originally belonged, the defence 
was that the suit was barred bv limitation under arth Je 119,t Seh. II of tlieLimitation Act. 

Held, that article 119 of Seh. II applies only to a suit for a declaratory decree as to the 
validity of an adoption, and that the present suit, winch was one for possession of immove¬ 
able property, was not barred under that article, notwithstanding that the plaintiff had to 
establish the validity of an adoption as the basis of his title,. 

Parvathi Sniuinathn, (1897) I. L. It., -20 Mid., 40, dissented from. Lata Parbhit Lai 
v. Mylne, (1887) I.lj.lt., 14 Cal., 401, Bnsdpo v. Gopnl, (1896) l.L.R., 8 All., 644, Onnga 
Sahaiv. Lakhraj Singh , (1880) l.L.R., 9 All., ‘253, Nat lint Singh v. Qulnb Singh, (1895) 
I. L. R., 17 All , 107, Pad ijirnv v. Raminv, (1888) I. L ft.. 13 Horn., 160, Fannyama v. 
Manj/iya Jlebbar, (1895) I.L R., 2J B mi., 159, an 1 H in, L tl Pr vital v. II li R<iw i, (1895) 
1. L. It., ‘21 Bom. 870, referred to. 

Where a shebait does not appoint his or her successor as provided in the will of the 
founder, and whore there i* no other provision for the appointment of shebait, the manage¬ 
ment of the endowment must n vert to the heirs of the founder ; and the limitation applica¬ 
ble to a suit for possession of such an office is twelve years under article 124, and not six 
years under article 120 of the Limitation Act. 

Jai Bansi Kumrnr v. Vhattar Dhaii Singh, (1870) ft. B.L R., 181 : 13 W.R., 396, and 
Gosmmee Sree Greedhareejce v. Raman Lolljce , (1889) L. R. 161. A., 137 ; l.L.R., 17 
Cal., 3, referred to. 

Under the Hindu law of the B mares School, in the absence of any evidence to the 
contrary, a marriage must bo presumed to have taken place in one of the approved forms ; 
therefore the heir of a worn in to her stridhana property is the nearest kinsman of her 
husband and not of her father, Thahoar I)eyh»e v. Rai Biluk Ram, (1867) 11 Moo. I, A. 139, 


•Appeal from Original Decree No. 232 of 1H95. against the decree of Babu Rally Charan 
Gliosal, Subordinate Judge of Moorsliedabad, dated the lGth of May 1895, 

t [Art. 119 :— 


Description of Suit. 

Period of limi¬ 
tation. 

Time from which period 
begins to run. 

To obtain a declaration that un 
adoption is valid. 

Six years. 

When the rights of the Hdooted 
son as such are interfered with.] 
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Oojabai v. Shahajirao Mqlaji Raje Bhosle, (1892) 1. L. U., 17 Bom., 114, and Gridhari 
Lai v. Government of Bengal, (1868) 1 B. L. R., P. G., 44 : 10 W. It., P. C,, 31, referred to. 

tWhere letters of administration were granted to the dsfen lant, in preference to the 
plaintiffs, the order granting the letters of administration is n it a bat to the plaintiff bring¬ 
ing a suit for Lbe purpose of determining any question of inter lance or of the right to be 
appointed ns sliebait, the decree in which will supersede the grunt. 

Arunmoyi Dasi v. Mohendra Hath Wadadar [(1893) f. L. It, 20 Cal., 888], referred to. 

The Virmilrodaya cannot be referred to whero the Mit-ikshara is clear. 

[356] THE iacts of the case, so far as they are necessary for the purposes of 
tlie report and the arguments, appear sufficiently from fcho judgment of the High 
Court. 

Babu Golap Chunder Sarhar, anti Babu Snioda Chttran MiiUr, for tho 
Appellant. 

Mr. IF. C. Bonvcrjer, Dr,'ltash Behary Ghost, Babu Ltd Mahon l)as, 
Babu G'riia Bunker Afazumdar and Babu Sr id liar Das Gupta for tho 
Respondent. 

The following judgments were delivered by tho High Court (MACLEAN, 
C. J., and Baneh.JEK, J.) 

Banerjee, J. —The suit, out of which this appeal arises, was brought 
by the plaintiff-respondent to recover possession and niosno profits of certain 
propel ties, seven in number, namely, two revenue-paying estates (in one of 
which only an 8 annas share is claimed), two dwelling houses, a temple and 
a garden, and a tank. The material allegations on which the plaintiff bases 
hhr suit are shortly these: That tho properties in dispute originally 
belonged to Kumar Run C'nmder, the adopted son of Rajah LUlmanta Singh, 
who was the brother of Rajah Tlinumint Singh; that tho plaintiff was 
the grewt grandson by adoption of tho said Raj.ih Ilanmnant Singh, having 
been duly adopted on the 24th of August 18Gb hv the widow of Rajah 
lvirfci Chand, grandson of Rajah llumnuanf Singh ; that Kumar Ram Chunder, 
having dedicated properties Nos. 1 and 2 of tho schedule to the plaint 
(that is the two revenue-paying estates) to tho worship of a certain idol, 
and having appointed Rani Annapunn, widow of Rajah Udrnanta Singh, 
to be the shehait, died, leaving him surviving his widow Rani Ananda 
Moyo and the said Rani Annapurna ; that Rani Annapurna purported 
to make a gift of a 2 annas share of property No. 2 in favour of tho defen¬ 
dant, who claims to be her sister’s adopted sou; that by her last vvill and 
testament, dated the Gth July 1877, Rani Annapurna purported to dedicate 
property No. I, an 1 the r :m ii ling six .in las o! property N ). 2, to certain idols, 
and to appoint Rani Ananda Move as slo-bait ; that on tho do i-t.h of Rani 
Annapurna, Runi Ananda Move obtained probate of the said will and lemained 
in possession of the properties in dispute; that on the death of Rani Ananda 

[357] Moye in September 1883, the defendant and the Court of Wards, on 
behalf of the plaintiff who was then a minor, made separate applications for 
lei ters of administration to the estate, and the application of the defendant was 
granted, while, owing to the neglect of tho manager under the Court of Wards 
to adduce evidence, the application on behalf of the plaintiff was disallowed ; 
that the defendant has since then gradually taken possession of the properties 
in dispute, and has been misappropriating the profits of the endowed proper¬ 
ties ; and that according to the Hindu law of the Benares School, which 
governs the family, the plaintiff, as Ihe reversionary heir to Kumar Ram 
Chunder after the death of his widow Rani Ananda Moye, is entitled to the 
properties in dispute. And the plaintiff seeks to recover possession of the said 
properties as the heir to Kumar Ram Chunder. Arid he makes an alternative 
prayer that if it be held that the properties Nos. 1 and 2 were the absolute 
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property of Rani Annapurna, he may be awarded possession of property No. 1 
and of a six annas of property No. 2 as heir of the said Rani and as shebait of 
the idols to whom she dedicated those properties. 

The defendant pleaded limitation and res judicata in bar of the suit, denied 
the adoption of the plain!iff and his title as heir to Kumar Ram Chunder and 
to Rani Annapurna, and alleged that the properties in dispute were the stri- 
dhana or absolute property of Rani Annapurna, and that the defendant as her 
sister's adopted son was entitled as herho : rtoall of them except No. 7, which 
had been dedicated by her to public use. He also denied the charge of mis¬ 
appropriation of the profits of the endowed properties. There were certain 
other points raised in the defence which are not necessary to he considered 
for the purposes of this appeal. 

Upon these pleadings several issues were framed in the Court below; and 
that Court has held that the suit is not barred by limitation or by the princi¬ 
ple of res jiuhcata ; that the plaintiff is the validly adopted son of Rajah 
Kirti Chand, ar.d the defendant the validly adopted son of Annapurna's sister ; 
that the plaintiff is tho heir of Kumar Ram Chunder and of Rani Annapurna 
in preference to the defendant; that tho defendant has committed [358] 
waste of tho income of the oudowed property; that the properties Nos. 1, 2 
and 3 belonged absolutely to Annapurna, who made a gift of 2 annas of No. 2 
to tho defendant and dedicated No. 1 and the remaining 6 annas of No. 2 to the 
idols Lakshminarayan and Radhamohun ; that the remaining properties belong¬ 
ed to Kumar Ram Chunder ; and that the plaintiff had no cause of action against 
the defendant as regards property No. 7. Anil in accordance with these find¬ 
ings, the lower Court lias given the plaintiff" a decree for possession of proper¬ 
ties Nos. 1 and 3 and a 6 annas share of property No. 2 as shebait of Thakurs 
Lakshminarayan and Radhamohun, and for possession of the remaining 
properties in suit except a 2 annas sliaie of property No. 2 in his own right, the 
claim for an account having been abandoned. 

Against this decree the defendant has preferred this appeal, and the 
plaintiff" has filed a cross appeal. 

At the hearing, the cross-appoal was not pressed. In the appeal of the de¬ 
fendant, tho only grounds pressed arc, first, that the Court below should have 
held that the whole suit was barred by limitation under article 119 of Schedule 
II of the Limitation Act; second , that the Court below should have held that 
the suit, so far as the plaintiff sought to oust, the defendant Irom the offiee of, 
shebait and to recover possession of tho endowed properties as shebait, was 
barred by limitation under article 120 of Sshodule 11 of the Limitation Act; 
thnd that the Court below should have held that tho suit, so fir as the plain¬ 
tiff seeks to recover possession of properties other than those of Rani Annapurna, 
was barred by limitation under article 144 of the said Schedule ; fourth, that 
the Court below should have held that the defendant was the heir to the stri- 
dfuma of Rani Annapurna in preference to the plaintiff ; fifth, that the Court 
below should have held that the charge of waste and misappropriation of the 
income of the endowed property was not established against the defendant, 
and that the plaintiff was not entitled to oust the defendant from the office of 
shebait ; and, sixth, that the Court helow should have held that the defendant 
had acquired a valid title to property No. 6 under his purchase at a sale in 
execution of decree. 

We shall consider those grounds in the order in which they have been 
stated above. 

[359] In support of the first ground, the learned Vakil for the appellant 
argued that, as the plaintiff could not, in any view of the case, succeed 
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'without establishing the validity of his adoption, and as a suit to obtain a 
declaration that his adoption was valid was barred under article 119 of 
schedulo II of the Limitation Act by reason of the time allowed by that article 
having expired, the whole suit must be held to he barr« d by limitation, and he 
relied upon the cases of Jngadnmbn Chnndhrani v. Dakhina Mull un lloy (Uiao- 
dhri, (1h 86) I. L. R., 13 Cal., 30 s !, Mnhesh Sarnia Mini,ski v. Tar nek Noth 
Moitra, (1892) l.L.R., 20 Cal., 487, and Parvnthi v. Saminathn, (1896) l.L.R., 
20 Mad., 40. On the other hand, it was contended for the respondent that 
article 119 applied only to a suit to obtain a declaration that an adoption was 
valid, and that it had no application to a suit like the present for possession 
of immoveable property, and in support of this contention the case of Fanny- 
ama v. Manjaita, (18.Id} l.L.R., 2 Bom., 159, and the cases therein cited 
were referred to. 

After giving our hest consideration to the point, we come to the conclusion 
that the contention of the appellant is not correct. 

If article 119 applied to this suit it would be barred, assuming that the 
rights of the plaintiff, as the adopted son of Rajah Kivfci Clumd, were interfered 
with by the order of the High Court dated the 1 ll.h September 1885, granting 
the defendant’s application for letters of administration to the estate of Rani 
Annapurna, and refusing that of tlie plaintiff, as the present suit was brought 
more than six years aftor that date, and more than three years after the plain¬ 
tiff attained majority. But we do not think that article 119 applies to a suit 
like the present, which is brought for recovery of possession ol immoveable 
propertv, though the plaintiff has to establish the validity of his adoption as 
the hasis of his title. That article, as its language shows, applies only to a 
suit to obtain a declaration that an adoption is valid. The view contended for by 
the leirned Vakil lor the appellant is n it only opposed to the plain language of 
the article in question, bub would [360] lead io obvious anomaly and hardship. 
Thus, while a son claiming the immoveable property of his father from a 
person who denies his legitimacy has twelve years within which to bring his 
suit, an adopted son making a similar claim against a person who denies tho 
validity of the adoption would in that view have only six years allowed to 
him. Again, an adopted son claiming by inheritance the immoveable property 
of a collateral kinsman by adoption years after his adoption took place, would 
in that view have only six years from tho time the succession opens within 
which to bring his suit, whereas if ho had been a blood relation of bis deceased 
kinsman, he would have had the ordinary period of twelve years. We do not 
think it reasonable to suppose that the Legislature could havo intended ih ; s. 

It was argued by the learned Vakil for the appellant that his view was 
supported by the cases he cited. Two of these being decisions of tho Privy 
Council, if they are in point, wo are bound to follow them. But they wore 
both cases in which the contention was that the suit was barred hv limitation 
because it was too late for the plaintiff “ to set aside ” the adoption of the 
defendant, or, in other words, to displace the title by adoption under which the 
defendant claimed to hold the immoveable property in dispute; whereas the 
contention in the present case is, that the suit is barred by limitation, because 
it is too late for the plaintiff to “establish ” his adoption, or, in other words, 
to have it declared that his title by adoption under which he seeks to recover 
the immoveable property in dispute, is valid. The provision of law relied upon 
in the two cases cited was that portion of article 129 of Act IX of 1871, which 
corresponds to article 118 of Act XV of 1877, and not the portion corre¬ 
sponding to stride 119, upon which the present appellant’s contention rests. 
Though these two articles of the pr nt Act into which article 129 of the 
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former Act hag been broken up, relate to cognate matters, and though the two 
contentions mentioned above are in some respects analogous, it is by no 
means clear that precisely the same considerations apply to both. The 
reasons which led their Lordships ot the Privy Council in Jaqadamba 
Chtwdhrani v. Dakhma Mohan Hoy. (1886) I. L. R., 13 Cal., 308 
[361] to conclude that the expression *' suit to set aside an adoption ” includes 
a suit. for possession of land alter displacing a title by adoption, as well as a 
suit for a declaration that an adoption was invalid, do not warrant the con¬ 
clusion that the expression “ suit to establish an adoption ” includes also a 
suit for possession of immoveable property upon a title by adoption, when the 
property claimed is, as it is in this case, that of a collateral relation by adoption. 

Moreover, botli the cases referred to were cases governed by the old law 
(Act IX of 1871), the language of the corresponding provision of which (article 
129J was very different. In the earlier ol the two cases, Jagadamba Chao- 
dhram v. Dakhma Mohun Hoy, (18 SG) I. L. R , 13 C.d , 308, which was a suit 
by a reversioner after the death ol the widows of the l-ist full owner, to recover 
possession of immoveable property from the defendant who was holding it as 
his adopted son, their Lordships observe: " It thus appears that the expres¬ 
sion ‘set aside an adoption ’ is, and has been, for many years applied in the 
ordinary language of Indian lawyers to proceedings which bring the validity 
of an alleged adoption under question, and applied quite indiscriminately to suits 
for possession of land arid to suits of a declaratory nature. It is worth 
observing that in tho Limitation Act of 1877, which superseded the Act now 
under discu-sion, ihe language is changed. Art cle 128 ” (evidently a misprint 
for 118) “ of Act XV of 1877, which corresponds to article 129 of 1871, so far 
as regards sell ing aside adoptions, speaks of suits ‘ to obtain a declaration that 
an alleged adoption is invalid or never in tact took place,’ and assigns a 
different sturiing point to the time that is to run against it. Whether the 
alteration of language denotes a change of policy, or how much change of law 
it affects, are questions not now htdoie their Hardships. Nor do they thick 
that any guidance in the construction of tho eirlier Act is to be gained front 
tho later one, except that wo may fairly infer that the Legislature considered 
the expression ‘ suit to set aside an adoption’ to he one of a loose kind, and 
that more precision was desirable. 

“If then the expression is not such as to denote solelv, or even to denote 
accurately, a suit confined to a declaration that an alleged [362] adoption is 
invalid in law or never to )k place in faci, i-, there anything in tho scope or 
structure of the Act to prevent us from giving to it the ordinary sense in which 
it is used, though it m iy ho loosely, by professional men ? " And this question 
is answered in the m-gitive. This shows that, though their Loidslnps d,d 
not decide what the effect of tho change in the law was, they decided that a 
suit for possession winch could succeed only it a title by an alleg d adoption 
was displaced, was governed by article 129 of tho earlier Act, because the loose 
expiession “suit to set aside an adoption ” used in that arti.le, applied indis- 
ciiminately to suits for possession of land and to suits of a declaratory nature,» 
and did not denote solely or even accurately a suit of the latter description. 
Can the same thing he said of articles 118 and 119 of the present Act, which 
taken together correspond to article 129 of the Act of 1871? Evidently not. 
The language is altered and made more precise so as to apply only to suits of 
a declaratory nature, and the time is reduced from twelve years (which is the 
peril d generally allowed in the enactrnenis for suits for possession of immove¬ 
able property) to six years, a much shorter period. To our minds their Lord- 
ships' observations quoted above go to support the view taken of article 119 
<<a 
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of the present Limitation Act in the argument for the respondent rather than 
that taken on the other side. 

The learned Vakil for the appellant argued that themext case cited, Mohesh 
Narain Mum hi v. Taruck Noth Moitra, (1892) J. L. R., 20 Cal., 487 went 
clearly to support the view taken by him of the meaning and effect, of article 
119 of the Act of 1H77 ; and the passage in the judymnit most strongly relied 
upon is the one in which their Lordships say : “ It was suggested that the 

Act of 1871, haling been superseded by the Act of 1877, the quesiion of 
limitation should he determined with leferenco to the provisions of the later 
statute, in which the language used is somewhat different, the suit there referred 
to as necessary to save the limitaiion being described as one * to obt.iin a declara¬ 
tion that an alleged adoption is invalid or never in f.iobtook place.’ It seems to he 
moro than doubtful whether [363] if tlieso were the words of the statute 
applicable to the case, the plaintill would thereby take any advantage.” We 
do not think that the cnncludmg sentence in the above passage, which is only 
a dictum in guarded language and not a decided opinion of their Lordships, 
bears out the appellant's contention that the change in languag i adopted in 
articles 118 and 119 of Act XV of 1877 has nor, effected any change in the 
law. What their Lordships considered to he more i.luiu doubtful even if the 
language of the old law (article 129 of Act IX o< 1871) were the same as that 
of the present law (article 118 of Act XV ol l.i77) was nob whether that would 
make any change in the law, hut whether the plaintiff would take an v advant¬ 
age, that is, whether the plaintiff in the case before their Lord,hips would 
succeed under the ci; cum stances of bho ca -,0 (quoted, in 27 Cal, 255,'.” That this 
is the meaning of the above passage appears to us to be clear, not only from 
the language used, hut als ) from the fact that the High Court held that the 
suit was harred by adverse possession, and their Loid-.hips in an earlier part of 
the judgment say that bh«v decide the quesiion upon the construciioii of 
article 129 of Act IX of 1871 without expressing any dissent from tiie view of 
the High Court that iho suit, w vs barred by advoise possession. 

The case of Paroatlu v. Saminathn, (1896) I. L. R., 20 Mad., 40 no doubt 
is in favour of the appellant. But as against that case there has been a strong 
current of decisions i he other way. See Lula Parbhu Lul v. My Inc, (lhH7) I. L. 
R., 14 Cal., 401 liaideo v GopnL, (1886) I. L. R., 8 All, 644, Gnnqa Sahai v. 
Lakhraj Singh, (1886) I. L. li., 9 All., 253, Natthu Singh v. Gulah Singh, 
(1895) l. L. R, 17 All , 167, Padar.rar v. llamrar, (188-) I. L. R., 13 Bom., 
160, Fanm/nma, v. Maujaya, (L H9 ) I. L. R., 2L Bom., 159 and LI an Lai v. 
Bai Bma, (1895) J. L. R., 21 Bom., 376. 

For the reasons given ah >ve, and upon the authority of tho cases we have 
referred to, we must respectfully dissent fnm the [36 i] case of Par on tin V. 
Saminathn, (1896) 1. L. R., 20 Mad., 40 and ho'd that article 119 of Schedule II 
of Act XV of 1877 applies only to a suit for a declaratory decree, and that the 
present suit, which is one for possession of immoveable property, is not birred 
under that article. 

The second ground of appeal, namely, that the suit, so f ir as the plaintiff 
seeks to oust the defendant from the oflico of shelmit and to recover possession 
of the endowed properties, should have been In i I an barred under article 120 
of Schedule II of the Limitation .Act, is b ised upon the c isn of Jaganimth Dims 
v. Bir lihadra Das, (1892) 1. L. R, 19 Cal., 776. But that case is quite 
distinguishable from the present. What was held there was that a suit to oust 
a shrhait from his office which is not hereditary, and the appointment to wh'ch 
is made by nomination, is governed by the six years’ rule of limitation under 
article 120. In the present case Lhe late shebait Rani Aaanda Moye, not having 
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appointed her successor as provided in the will of the founder, Ratii 
Annapurna {.Ex. B), and there being no other provisions for the appointment of 
shebait, the management of the endowment must revert to the heirs of the 
founder, See Jai Uansi Kumcar v. Chattnrdhari Singh, (1870) 5B. L. R., 181; 
13 W. R.,396, Gossamee Sr re Greedharrecje v. RumunloUjee Gossamee, (1889) 
L. R., 16 I. A., 139 ; I. L. R., 17 Cal., 3, and the office of shebait henceforth 
must he hereditary in the founder’s family. The limitation applicable to a suit 
for possession of such an office is twelve year-, under article 124, and not six 
years under article 120, and the suit being brought within twelve years from 
the date when the defendant took up the management of the endowed properties, 
is well within time. 

In support of the third ground, namely, that the suit, so far as it is one 
for possession of properties other than those of Rani Annapurna, should have 
been held as barred under article 144 of Schedule If of Act XV of 1877, the 
learned Vakil for the appellant argued that as Kumar Ram Chunder died in 
1859, it was possible for his widow Rani Ananda Moye to have been 
barred by limitation under Act XIV of 1859, before Act IX [365] of 1871, 
which superseded that Act and allowed the reversioners to reckon 
limitation from the date of the widow's death, came into operation, that is, 
before April 1873 ; and if the widow was so barred, the reversioner was also 
barred under the old law (see Nobin Chunder Chnckerbutty v. Gurupersad 
Dots, (1868) B. L. R., Sup. Vol., 10)8; 9 W. R., 505), and his right, being 
once barred could not be revived by Act IX of 1871 or Act XV of 1877 as is 
expressly provided by section 2 of the latter Act. The view of the law upon 
which this argument proceeds is correct, see Drobomayi Gupta v. Davis, (1887) 
I. L. R., 14 Cal., 323, Shamlall Ahtia v. Amaremho Nath Hose, (1896) I L. 
R., 23 Cal., 460, but the argument assumes that Rani Ananda Moye’s posses¬ 
sion within twelve years before April 1873 is not proved —an assumption 
which is disproved by the admission of the defendant in paragraph 10 of hia 
written statement. No doubt the admission is qualified ; hut except as heir to 
her husband we fail to see how Rani Ananda Moye could have been in posses¬ 
sion of those properties which belonged to her husband, and had not been 
dedicated to the idols. That being so, the third ground before us must fail. 

Upon the fourth ground, namely, that the defendant ought to have been 
held to ho the heir of Ririi Annapurna’s stridliana in preference to the plain¬ 
tiff, the argument on behalf of the appellant is two-fold. In the first place, 
it is argued that if Annapurna had been married in one of the disapproved 
forms, the defendant as her sister’s son was unquestionably her heir in prefer¬ 
ence to the plaintiff, her husband’s kinsman; and as the burden of proof lay 
on the plaintiff, and ho had adduced no evidence on the point, his claim should 
be dismissed ; ami in tho second place it is contended that even if the marriage 
of Annapurna he assumed to have been in an approved form, still the defend¬ 
ant, as her sister’s adopted son, was her heir in preference to the plaintiff. 
We shall consider these two branches of tho argument separately. 

Upon the first branch of the argument, it is suggested that the marriage 
of Rani Annapurna took place in the disapproved [366] form called Asura, 
allowable for the Vaisya or mercantile caste to which the parties belong. But 
though the parties may belong to the Vaisyi caste, as stated by one of the 
plaintiff’s witnesses, Mohant Krishnanand Ram Goswami, and though some 
consider the Asura form of marriage allowed for that caste, Manu is strong in 
his condemnation of it, and he prohibits it altogether: see Manu III, 25 51, 
IX, 98. As Rajah Udrnanta Singh, the husband of Rani Annapurna, belonged 
to a highly respectable Hindu family, as is shown by the fact of his having the 
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title of Rajah, it is improbable that he should have contracted a marriage in the 
Atsura form. It would be unreasonable, therefore, to assume, in the absence of 
evidence (and it was admitted in the argument that there was no evidence on 
the point) that the marriage of Bani Annapurna took place in the A sura or in 
any other disapproved form. In Thakoor Deyhee v. Uai Baluk Bam, (1866) 11 
Moo. I. A., 189, in which a similar question arose, their Lordships of the 
Privy Council, in the absence of evidence to the contrary, held that the 
marriage in dispute was according to one of the lour approved forms. 
And the same view was taken by the Bombay High Court in the recent case 
of Gojabai v. Shahajirao Maloji Baye Bhoslc, (1892) l. L. R., 17 Bom., 114, in 
which TEL AN G, J., observed : “ It must be assumed, as in the absence of all 
evidence it was rightly assumed by the Subordinate Judge, that Anundbai’s 
marriage was in one of the approved forms.” 

The first branch failing, it becomes necessary to consider the second branch 
of the argument upon the fourth ground, namely, that if Annapurna was 
married in one of the four approved forms, even then the defendant was the 
heir to her stridhana in preference to the plaintiff. The parties are admittedly 
governed by the Hindu law of the Benares School; and there can be no 
question that the Mitakshara is the highest authority in that school; and the 
Mitakshava in chapter II, section XI, paragraph 11, says : Of a woman dying 
without issue as before stated and who had become a wife by any of the four 
modes of marriage denominated brahma, daiva, arsha and prajapalya, the (whole) 
property as before described belongs in the first place to her husband. On 
[367] failure of him it goes to his nearest kinsman ( sapmda). But in the 
other forms of marriage called asura., (jandharva, rakshasa and paisacha, the 
property of a childless woman goes to her parents, that is to her father and 
mother. The succession devolves first (and the reason has been before 
explained) on the mother who is virtually exhibited (first) in the elliptical 
phrase pitrigami, implying that it gobs (gachhati) to both parents (pitarau) that 
is to the mother and to the father. On failure of them, their nearest kinsman 
takes the succession.” This clearly shows that if the marriage of Annapurna 
was, as in the absence of evidence we must assume it was, in one of the 
four approved forms, the plaintiff, who Is the nearest kinsman of her husband 
now living, and not tho defendant who is her father’s kinsman, is her heir. 

But it is argued by Babu Golap Chundcr Satkar for the appellant that, 
though the Mitakshara is clear on the point, a doubt arises as to the correct¬ 
ness of the rule laid down in the passage quoted above, by reason of that 
rule being in conflict with a text of Brihaspati quoted in the Viramitro- 
daya (G. G. Sarkar's Translation, page 243), a text of a sage which is 
recognised as an authority ; and there being a doubt thus raised, the Viramit- 
rodaya, which is a work of authority in the Benares School, should, as 
observed by the Privy Council in Gridhari Lai Boy v. The. Government of 
Bengal, (1868) 1 B. L K., P. C„ 44: 10 W. K., P. G, 31, be followed, and 
following the Viramitrodaya, the defendant should be held to be the heir of 
Annapurna’s stridhana in preference to the plaintiff. In support of this argu¬ 
ment the case of Thakoor Deyhee v. Bai Baluk Bam, (1866) 11 Moo. I. A., 139, 
is cited as furnishing an instance in which a text of the sage, Katyayana, not 
referred to in the Mitakshara, was followed upon a point on which the 
Mitakshara lays down a different rule. 

We are unable to accept this argument as sound. What their Lordships 
of the Privy Council said in the case of Gridhari Lull Boy v. The Government 
of Bengal, (1868) 1 B. L. R., P. C., 44 : 10 W. R., P. C.. 31, was that, when the 
text of the Mitakshara was doubtful upon any point, the Viramitrodaya as a 
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work of authority in the Benares School might be referred to for the 
[ 868 ] purpose of removing the doubt. But their Lordships do not say, and there 
is neither reason nor authority for saying, that where the Mitakshura is as it is 
here, clear on the point, the text of any sage, which is in conflict with the rule 
therein laid down, can be referred to for the purpose of creating a doubt, as the 
learned Vakil for the appellant contends. To allow such a course would be to 
upset altogether the Hindu Law of the Benares School, and indeed of every 
other school. The Mitakghara is the guiding authority of the Benares School, 
and we cannot, in administering the law of that school, question the correct¬ 
ness of that authority because of its conflict with the text of some ancient 
sage. Nor is the case of Thakoor Deyheev. llai Baluh Ram, (1866) 11 Moo. I. 
A., 189, cited for the appellant at all a case in point. There Katyayana’s 
well known text was referred to upon the question as to the widow’s right to 
alienate the property inherited by her from her husband, because upon that 
question the Mitakshara is silent, or at best doubtful. We should add that 
upon the question of succession to the stridhana of a childless woman, the 
Viramitrodaya, following the text of Brihaspati referred to above, places in the 
line of heirs certain kinsmen on the father's side (the sister’s son being one of 
them) before several near relations of the husband, and thus gives an order 
altogether inconsistent with that given in the Mitakshara. The view we take 
is in accordance with the opinion of the Bombay High Court in Qojabai v. 
Shahajtrav Malaji Raya Bhosle, (189:2) I. L. R., 17 Bom., 114. 

We must in this case follow the Mitakshara, and hold that the plaintiff is 
the heir to the property of Rani Annapurna in preference to the defendant. 

Coming now to the fifth ground, namely, that the charges of waste and 
misappropriation of the endowed property have not been established, and that 
the plaintiff is not entitled to oust the defendant from the office of shebait, we 
are of opinion that the first part of it is immaterial, evon if it be well founded, 
and the second part is altogether untenable. 

Granting that the charges of waste and misappropriation of endowed pro¬ 
perty are not established against the defendant, [369] that does not materially 
affect the result. The lato shebait, who was authorized to appoint her succes¬ 
sor, having omitted to do so, and there being no other provision on the point 
in the deed of dedication, the management, as has been said above, reverts to 
the heirs of the founder, see Jai Jiansi Kumvar v. Chattardhari Singh, (1870) 
5 B. L. R., 181 • 18 W. R., 396, and Gossam.ee Sre.r. Greedhareejee v. Ruman- 
lolljee Gussamee. (1889) L. R.. 16 1. A., 137: I. L. R„ 37 Cal., 3. The 
plaintiff as the next heir to Rani Annapurna is therefore entitled to be 
appointed shebait. 

It was contended for the appellant that the grant of letters of adminis¬ 
tration to the defendant by the order of the High Court, dated the 11th of 
September 1885. is a bar to the appointment of the plaintiff as shebait, so long 
as the grant of administration is not revoked. We do not consider this conten¬ 
tion to be of much force. The order granting letters of administration to the 
defendant is, under soction 41 of the Evidence Act and section 59 of the Probate 
and Administration Act, conclusive proof of the representative title of the defend¬ 
ant against all debtors of tbe deceased, Rani Annapurna, and all persons holding 
property which belonged to the deceased. But the object of tbe proceedings 
under the Probate and Administration Act is to determine only the question 
of representation of the deceased for the purpose of administering the estate, 
and not for the purpose of determining any question of inheritance or of tbe 
right to be appointed as shebait. A reference to sections 2, 3, 4, 6 and 37 of 
tbe Probate and Administration Act, which authorize tbe grant of letters of 
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administration to persons who may not be the heirs of the deceased, well bears 
out the view we take, which also receives support from the observations in the 
judgment of this Court in Arunmoyi Dasi v. Mohendra. Nath Wadadar, (1893) 
I. L, R., 20 Cal., 888. The order granting letters of administration to the 
defendant is therefore no bar to this suit, the decree in which will surpersede 
the grant. 

The sixth ground, namely, that the defendant has acquired a valid title 
to property No. 6 by his purchase at a sale in execution of a decree, need not 
detain us long. The Court below on [370] this point says; " Now it has 
been decided before, and defendant has himself admitted that Sri Narain Singh 
was not validly adopted by Rani Anandmoyi, so the purchase by defendant 
of his son's right cannot avail him.” This view is, we think, quite correct, 
and no reason has been shown to induce us to dissent from it. 

The grounds urged before us, therefore, all fail, and the appeal must 
consequently bo dismissed witli costs. The cross-appeal not being pressed, 
must also be dismissed with costs. 

Maclean, C. J. —The above is the joint judgment of Mr. Justice Banehjee 
and myself. 1 only wish to add one word on tho second point. T entertain 
some doubt whether the defendant can, upon this particular point, successfully 
set up the Statute of Limitation as against the present plaintiff. Tho defen¬ 
dant was nevor appointed, arid never was, skebait. Ho hold the property and 
managed it as administrator, and as administrator alone, and in fact stood in 
a fiduciary position towards the pjrson who was legally entitled to be shebait. 
The plaintiff is that person, and when tho plaintiff comes forward and as shebait 
claims the property, T feel a difficulty in saying that the defendant, holding it as 
he did, in a fiduciary capacity, can successfully set up the Statute of 
Limitation as against him. The point was urged before us by Mr Bonnerjee for 
the respondent, and though it is unnecessary to decide it, I rofer to it, to show 
that it has noboscipel ins. In miking these observations, l am not unmind¬ 
ful of the decision in tho case of Balwant lino v. Purau Mat, (1883) I. L. R, 
6 All., 1. 

S. C. G. . Appeal dismissed. 

NOTES. 

£1. The limitation in Arts. 118, 119 is limited to purely declaratory suits and is not 
extended to suits for possession even though the tide ginmid rest on adoption :—(1898) 26 
Gal., 364 ; (1900) 27 Gal., ‘<42 ; (1903) 30 Gal., 990; (1904) 9 O.W.N., 222 ; (1909) & M.L.T., 
262; (1912) 18 J.C., 493 (Mad.); (1911) P.R., 81 F.B. ; (1902) 21 All., 195; (1904) 26 
All., 40. 

The Bombay view is different; see, (1900) 21 Bom., 260 ; (1902) 26 Bom., 720 ; (1903) 
27 Bom., 614. 

II. As regards suits for hereditary office, see also (1898) 21 Mad., 278 ; (1900) 23 Mad,, 
271 P.C. ; (1905) 28 Mad., 197 ; (1910) 35 Mad., 92 ; (1910) 20 M.L.J., 781; (1912) 39 Cal., 
887. 

III. As regards succession to religious endowments, see also (1909) 11 C.L.J., 2. 

Ilf. As regards the effoct ot probate on adverse claims, see also (1905) 33 Cab, 116 at 131. 

¥. The general presumption is in favour of the marriage being in the approved form :— 
(1907) 31 Bom., 583 :9 Bom. L.R., 560 ; 33 Bom., 433 at 437 ; 32 Mad., 512 ; (1913) 201.O., 
667 (Nagpur).) 
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The 17th Janmry, 1898. 

Present : 

Sir Francis William Maclean, Kt., Chief Justice, 
Mr. Justice Macpherson, and Mr. Justice Trevelyan 


Saral Chand Mitter.Defendant 

versus 

Mohuu Bibi.Plaintiff. 1 

Minor—Fraudulent Representation by minor that he ivas of age — 
Mortgage—Civil Procedure Code (def XIV of 1882), sections 
42, 45, 53 — PUunt, Amendment of. 

A hum of money was advanced to a minor by a mortgagee, secured by a mortgage of 
bouso property, on tbc representation by the minor that ho was of age, and the mortgagee 
was decoived by such false representation: 

Held that the mortgagee was entitled to a mortgage decree against the property of 
the infant. 

Dhanmull v. Earn Chunder Ohose, (1890) I.L. R., 21 Cal., 265, distinguished and 
doubted, (1859) 4 Do G. & .J., 45b. 

Held, also, that on the question of amending a plaint, section 53 of the Civil Procodurc 
Code should be read with sections 42 and 45 : that it is the intention of the Legislature that 
all matters in dispute should be disposed of in the same suit. The proviso to section 53 is 
not intended to interfere with this. 

Nelson v. Mocker , (1859) 4 DeG. & J., 458, per TUKNKK, L.J., applied. 

APPEAL from a decision of JENKINS, J., dated 27th July 1897. 

The defendant by an instrument of mortgage, dated 14th November 1893, 
mortgaged his right, title and iuterost, in a house and premises, No. 5, Syed 
Salleh’s Lane, Maehua Bazar, in the Town of Calcutta, and in a house and 
promises No. 9, Canal West Road, Sealdah, in the District of the Twenty-four 
Pergunnahs, in favour of the plaintiff to secure the re-payment of a sum of 
Rs. 5,000, with interest at 24 per cent, per annum with quarterly rests, lent 
to him by the plaintiff. At the time the mortgage was given the defendant 
admittedly was a minor, but he would have come of age six or seven months 
later, if it had not been for an order of 1st February 1894, which appointed a 
guardian of the person and property of the infant and thereby extended the 
period of minority to the age of 21. The defondant was a young man of 
[372] dissolute habits, and being in want of money went to the plaintiff and asked 
for the loan. The plaintiff, being suspicious as to the defendant’s age, asked 
for proofs, and the plaintiff thereupon produced an affidavit of a relative stating 
that he was of age and also a document purporting to be a certificate of the 
death of his father, and this certificate was produced before the Registrar of 
Assurances at Sealdah, who, on seeing it, was satisfied and registered the mort¬ 
gage. The money was then handed over to the defendant. On the institution 
of this suit to obtain a mortgage decree, in answer to the plaint a written state¬ 
ment was put in, on 17th April 1895, by the guardian of the infant, disclosing 
the fact that, at the time of the advance, the defendant was a minor. At 
the hearing, on 6th July 1897, a question was raised as to the amendment of 
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the pleadings, it being suggested that if, at the date of the mortgage, the 
defendant was an infant, the plaintiff should be allowed to raise an alternative 
case to the effect that he had been induced to part with his money upon the 
fraudulent representation of the infant defendant, and an order giving leave to 
make the amendment was granted to the plaintiff. 

The Judgment appealed from was as follows 

Jenkins, J.—On the 14th November 1893 the defendant oxecuted, in 
favour of Luckhinarain Singh, the original plaintiff in the suit, a mortgage of 
certain immoveable properties, which had devolved on the defendant under the 
will of his grandfather, and on the 20th February 1895 this suit was instituted, 
whereby it is prayed— 

“ (a) That the defendant may be decreed by this Honourable Court to 
pay to the plaintiff the sum ofRs. 5,000, together with the interest 
due thereon, and the costs of this suit on some day to he fixed by 
this Honourable Court, and that in default thereof the right to 
redeem the said mortgaged premises may be foreclosed. 

“ (5) That the said premises may he sold, and the sale proceeds applied 
in and towards the repayment of the said smu of Rs. 5,000, and 
the interest thereon, and the costs of this suit. 

[373] ‘ ‘ (c) That if the sale proceeds be not sufficient for the payment in 
full of the said ainouuts, the said defendant be decreed and 
ordered to pay to the plaintiff the amount of such deficiency. 

“ ( d) That for such purpose such directions may be given and such 
accounts may be taken as to this Honourable Court may seem 
necessary. 

“ (e) For such further and other relief as the nature of the case may 
require.” 

Luckhinarain having died, the plaintiff Sreeinutty Mohun Bibee, as his 
administratrix, was substituted in his place. 

On the 1st February 1894 Kaliprosonno Chose was appointed guardian on 
the allegation that the defendant was ah infant, and on the 17th of April 1895 
he putin a written statement, pleading infancy and submitting the matter to 
the Court. 

This was the state of the record when the case came on for trial. On that 
occasion, however, it was stated that the defendant had reached the age of 21, 
and it was arranged that the guardian should bo discharged. 

Thereupon it was asked by the plaintiff whether the defendant intended to 
affirm his mortgage, and bo this there was a reply in the negative. 

On this the plaintiff' contended that it was nob open to the defondant to 
rely on his infancy, on the ground that the mortgagee had been induced by his 
fraud, and that, at any rate, the decision gave rise to such rights as are indicated 
by sections 64 and 65 of the Indian Contract Act. It was further pointed 
out that until then there had been no avoidance of the mortgage, and leave 
Was asked to file a supplemental written statement. The defendant objected, 
but 1 acceded to the application. In coming to this conclusion I was influenced 
by the fact that to refuse it would simply necessitate the institution of 
a fresh action without any advantage to the defendant, as I have given him all 
the time he required to meet the allegations of fraud ; and next because this 
supplemental written statement was, so far &b the plaintiff sought to rest on 
his mortgage, really in the nature of a replication seeing that there had been 
no prior avoidance of the mortgage. 
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[87*] Tn this state of things the following issues were raised :— 

1. VVas the mortgago deed oxecuted by the defendant ? 

2. Was the defendant an infant at the date thereof? 

3. VVas the plaintiff inducod to lend the money under the circumstances 
alleged in the written statement ? 

4. Apart from the question of fraud are the plaintiffs entitled to recover 
under the sections of the Contract Act (64 and 65) ? 

There really can be no question that the defendant executed the mortgage, 
nor have I any doubt that at its date the defendant was under the age of 18 and 
consequently a minor. 1 accordingly decide the 1st and 2nd issues in the 
affirmative. In deciding the 3rd issue, [ have to deal with a conflict of evi¬ 
dence of a most direct character going to the very heart of the matter in dispute. 

There are, however, certain matters which are practically beyond question, 
and it will be best to state them, so as to soa which of the conflicting 
cases best accords with the established facts. Those facts I take shortly to lie 
as follows:— 

Some days prior to the mortgage, arrangements were made for an advance 
by Luckhinarain Singh to the defendant on the socurity of the property which 
has boon actually charged. In the course of the negotiations there were 
produced to Luckhinarain the death certificate and affidavit which are 
alleged to have contained the false representation. The death certificate 
and affidavit were afterwards placed before Aushootosh Bose, a pleader of 
the Alipore Court, by Luckhinarain, who requested him to advise whether, 
having regard to them, monev could be advanced. Subsequently, Aushootosh 
Bose, in accordance with instructions, prepared a draft and engrossed mortgage 
mentioned in t.ho plaint. On the 14th' of November 1893 Luckhinarain 
accompanied by Aushootosh and Gun put mot the defendant and Hari Churn 
Mittor at the Sealdah Registry ; the defendant signed the mortgage and the 
defendant, Luckhi, Aushootosh, and Gunput went upstairs and presented the 
deed for registration. 

The Registrar, who was a friend of the defendant's family, doubted whether 
the defendant was a major, nor were his doubts removed by the production 
of the affidavit of Achintanath Biswas, [378] so the parties went downstairs 
and Hari, Luckhi, and Gunput went away in a garry, and after the space of 
an hour hi ought hack the death certificate. Tho parties once more went before 
the Registrar, the certificate was handed to him, and he, apparently being 
satisfied as to the defendant’s majority, registered tho deed. On this 5,000 
rupees in notes was paid into the defendant’s hands and the parties again 
went downstairs, leaving the death certificate and tho affidavit with the 
Registrar. Notes to the amount of Rs. 200 wero handed to Aushoo and then 
Luckhinarain and Aushootosh loft in a garry, leaving the others there. A 
few days after Saral went to the Registry and obtained the affidavit that had 
been left there. 

The facts which I have so far stated are beyond dispute, and it will now 
be convenient to examine shortly the several versions of the plaintiff and the 
defendant as to what occurred over and above this. 

According to Gunput’s evidence Saral himself took part in the negotiations 
for a loan, and himself produced to the plaintiff the certificate and affidavit. 
After stating that Saral came with Suren Das to Luckhinarain 15 or 20 days 
prior to the mortgage, Gunput proceeds as follows:— 

" Suren said to Luckhinarain Singh in defendant’s presence: ‘Here is 
Saral Bahu; will you advance him the Rs. 2,000 on a promissory note, which 
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you have promised to advance ’; upou that Luckhinarain Singh said : ‘ The 
other day you told me something about his age ; where are the affidavit and 
certificate of death of his father.’ Saral thereupon produced two pieces of 
paper from his pocket and handed them over to Luckhinarain Singh, who read 
them and handed them over to me.” The witness then identified these two 
documents as being the death certificate and the affidavit. Gunput further 
describes how the two came again the next day, and that it was ultimately 
arranged that Bs. 5,000 should be advanced on mortgage. After this, accord¬ 
ing to Gunput, the defendant obtained a return of the death ceitificate and 
affidavit on his furnishing the copies which have been produced here. Gunput 
beyond this connects Saral with the transaction before its completion by 
stating that he handed to him a draft of the mortgage. 

[878] I now pass to the plaintiff’s version of what happened at the 
Sealdah Office, 

According to it'the defendant was present in the Registry, and on the 
Registrar, Hem Ghunder, expressing doubts as to his majority, produced the 
affidavit to the Registrar. Babu Hem Ghunder being still in doubt, Hari 
Mitter was sent by the defendant to get the death certificate, and for that 
purpose went away with Luckhinarain Singh and Gunput, dropped them at 
their house, went on, and brought hack the certificate, picking up Luckhinarain 
and Gunput on the way. Then it is said that it was on production of the 
certificate by the defendant to Hem Ghunder that the deed was registered and 
the 5,000 rupees paid. It is admitted that after leaving the Registrar’s room 
notes to the amount of Rs. 200 were handed to Aushoo, but it is sworn that 
this was to discharge the expenses in connection with the transaction, and 
Ashootosh's remuneration, amounting in all to Rs. 140, and that Rs. 60 was 
then and there repaid to the defendant. Beyond this it is absolutely denied 
that any payment was made by Saral. 

The version put forward on the part of the defence is widely different. 
Saral swears that lie know nothing about the mortgage till the day before it 
was executed, that he took no part in the negotiations for the loan, and did 
not produce the certificate and affidavit, and ho further disclaims prior possession 
of them or oven knowledge uf their existence. He furtner swears that he did 
not know, though he was present, why Hem Ghunder declined at fust to 
register the document, that he did not produce either the affidavit or certificate 
to Hem Ghunder, that he did not know the uaturo of those documents when 
they were produced, or what the affidavit was when ho went to the office 
afterwards and took it away, and he denies that he sent Il.iri Mitter for the 
certificate. On the other hand he states that, after leaving the Registry, he paid 
Rs. 2,000 to Luckhinarain, Rs. 1,100 to Gunput, and did not receive Rs. 60 
or any other sum back in respect of the Rs. 200 paid to Aushoo. Then the ques¬ 
tion comes, which version ami to adopt. Now 1 absolutely decline to believe 
Saral’s disavowal of all connection with the certificate and affidavit. In the first 
place it is proved to my satisfaction that documents undistinguishable from 
[377] these had been previously shown toPieonath Shastri on the occasion 
of Saral’s obtaining a loan from him. Then I find it impossible to believe that 
the defendant did not know for what purpose those documents were produced 
to Hem Ghunder. There can be no question that Hem Ghunder did express 
his doubts as to Saral’s age, and when it is borne in mind that he was a friend 
of Saral’s family and was well acquainted with Saral himself, it is bayond my 
capacity to believe that Hem Chunder should not have said a word to Saral 
on the point, and that Saral remained in absolute ignorance of that which 
admittedly was going on in his presence. I find it equally difficult to accept 
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his account of what happened whan the affidavit was takenaway from the 
Registry. He states that in consequence of Gunput's persuasion he aooom- 
panied him to get the affidavit; still he declares that, though it was he who went 
to .the Registrar and asked for the document, ho did not know what it was; 
that he only described it to the Registrar as “ the first document whioh was 
produced to you in connection with the loan ” ; that the Registrar told the clerk 
to get it; that it was handed to him folded, and that he did not open it. The 
purpose of this evidence is to support the defendant’s theory of his ignorance 
and freedom from guile, but when I consider the improbability of the tale,aud 
the fact that during the cross-examination of Gunput no suggestion was made of 
his having accompanied Saral on the occasion when the affidavit was taken 
away, 1 do not hesitate to say that the defendant’s evidence on the point is 
undeserving of credit. 

The conclusion to which I come is that the defendant was perfectly well 
aware of the purport of these two documents, and the purpose to which they 
were put in connection with the transaction. It is the defendant’s case that 
he had nothing to do with the case, and that Han Mitter acted for him. Yet 
he does not call Hari as a witness, though lie is a friend of the defendant's and 
was in. Court during the trial. The evidence appears to me to demand the con¬ 
clusion that Saral took part inlhe negotiations ior the loan, and that he used the 
death certificate and affidavit fraudulently, being well aware of their falsity, for 
the purpose of inducing Luckhinarain to believe that he, Saral, had attained his 
majority, and so of procuring from him the advance which was made. 

[378] After the best consideration I have been able to give I further come 
to the conclusion that Luckhinarain was deceived into making the loan hy the 
defendant's fraudulent misrepresentation. In arriving at this conclusion I have 
not overlooked the arguments based on the rate of interest and on the assertion 
that Luckhinarain is a money-lender. But I cannot find in those circumstances 
anything to justify me in coming to the conclusion that the defendant’s fraud 
had not its intended and natural result on Luckhinarain’s mind. It has also 
been a prominent point in the defendant's argument in this connection that the 
advance was made on a first class security, but 1 am hound to disregard it as 
there is not a tittle of evidence in its support. As bearing to a certain extent 
on this part of the case 1 will here deal with the defendant’s statement that 
he only got Its. 1,700. The balance of Rs. 3,300 the defendant accounts for 
as follows:— 

He says Rs. 2,000 was paid to Luckhinarain : but as to the remaining 
Rs. 1,300 there lias been a departure from the original suggestion. At first it was 
suggested that Rs. 300 was paid to Aushoo which would have left a balanceof 
Rs. 1,000 for Gunput: later, however, the Rs. 300 dropped to Rs. 200, with 
a corresponding rise in the amount paid to Gunput, though Sital, who was 
called by the defendant, adhered to the original figure of Rs. 1,000, his evi¬ 
dence in this respect being consistent witli the earlier rather than with the later 
account suggested by the defendant. Now, as to the Rs. 2,000, it is sworn by 
Saral that he paid that amount to Luckhinarain, and Sital’s testimony is to 
the same effect. On the other hand Gunput and Aushoo, who were both there 
and must have seen the payment, if made, deny that it ever was made. As to 
Rs.1,100 Gunput swears it was not paid; the defendant declares that it was; while 
aeoording to Sital it was Rs. 1,000 that was paid to Gunput. Both the defen* 
dant and Sital agree.in stating that Gunput went in a garry with them from 
the Registry to Lai Bazar, where change was obtained. This account naturally 
suggested the question why was if necessary to take Gunput to Lai Bazar for 
the purpose of changing the notes, seeing that even after the alleged payments 
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to Luckhinarain and Aushoo there were notes to pay the sum Gunput is said 
to have received whether it was Rs. 1,100 or Rs. 1,000. 

£379] Saral’s explanation is that Gunput was paid Rs. 1,000 when he got 
into the garry, but as he was to pay to Sital Rs. 25 and the coachman Rs. 10, 
Sital suggested that the Rs. 100 should be kept till the change was got. Sital, 
on the other hand, says that before the garry was driven away no money was 
given to Gunput, and that the notes were given to Gunput at Lai Bazar. 
While Gunput was in the box, for some reason or other, doubtless a very good 
one, no suggestion was made to him iu cross-examination that he had gone to 
Lai Bazar, and it is a curious fact that, though Saral says that he informed his 
father-in-law of all this before he put in his written statement as guardian ad 
litem, still there is not a suggestion in the written statement of this alleged 
iniquitous conduct ou the part of Gunput and Luckhinarain. 

Mr. Hyde says that it was unnecessary to do more than plead infancy, 
and that is the explanation he gives. 

I do not for a moment suggest that the silence of the written statement 
is in any sense conclusive, still I think it is a factor to which one may have 
regard in determining which version should be accepted in this conflict of 
testimony. 

Apart, however, from this, I certainly would place credence in the testi¬ 
mony of Gunput and Aushoo, rather than of Saral and Sital. The last-named 
struck me as a most unsatisfactory witness, and when I boar in mind the 
accounts he gave of how Gunput had promised him the Rs. 25, and his mode 
of giving evidence, I am able to place little (if any) reliance on his statements. 
While as to Saral, not only did he, in my opinion, practise a deliberate fraud 
on Luckhinarain in the mode I have already indicated, hut he has como here 
and given an absolutely false account of the part he took in the whole transac¬ 
tion. In a conflict of testimony he is not a witness on whom I would rely, 
and I decline to accept his account of what occurred. I accordingly hold that 
the Rs. 2,000 and Rs. 1,100 were not paid as Saral has suggested, and further 
that the Rs. 60 was paid back. So much for the facts of the case : I next have 
to consider what result should follow frpm those facts. 

On the part of the defendant it is contended that, notwithstanding the 
defendant's fraud, infancy is a complete answer both [380] to the claim for 
personal payment and also to the relief hy foreclosure or sale on the mortgage. 
In support of this contention reliance is placed on Dhanmull v. Ham Chander 
Qhose, (1890) I. L.R., 24 Cal., 265, a decision of the Appellate Court by which, 
of course, I am bound. 

It has not been suggested that in relation to this point the Indian differs 
from English law, and it is perfectly obvious that in England infancy affords 
a complete answer to that which before the Judicature Acts would have been 
called an action at law on the contract; and it is equally clear that a decree 
for personal payment on the contract expressed or implied in a mortgage could 
not be made against an infant however fraudulent he might be. The liability 
of a fraudulent infant to a decree for sale or foreclosure is however n perfectly 
different thing, and it is necessary to examine the case of Dhanmull v. Ram 
Chunder Qhose to see whether the learned Judges in that case were dealing with 
anything more than the right to a decree for personal payment against a 
fraudulent infant. From the report of the case it appears that it was a suit 
brought to recover the sum of Rs. 13,000 and interest due on a mortgage 
executed by the defendant on the 26th March 1886. The plaintiff alleged 
that ’the defendant at the time of execution represented himself to be of full 
age, and thereby induced the plaintiff to advanoe the mortgage money, and 
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he contended that, in the event of the defendant establishing that he was a 
minor at the date of the mortgage, then his representations amounted to a fraud, 
and were wilfully made with a view to deceive the plaintiff, and that the 
plaintiff should in any event be held entitled to recover the money. The prayer 
of the plaint was for the usual mortgage decree and for a money decree. The 
defendant pleaded minority, and denied the alleged fraudulent representation. 

The case was heard before Mr. Justice NORRIS, who found that the plea 
of minority was proved, hut that the defendant falsely pretended, and allowed 
other persons in his presence and on his behalf to state to the plaintiff 
that he was of full age; that such statements were false to the knowledge of 
the defendant, and operated upon the plaintiff’s mind, so as to induce him to 
[ 881 ] advance the money. It was admitted at the Bar that if the plea of 
minority was established the plaintiff could not be entitled to a mortgage- 
decree, but it was argued that, if the case of false representations was made 
out, lie was entitled to a money decree. 

The learned Judge dismissed the suit, and from that dismissal there was 
an appeal which was heard and decided by the Chief Justice Sir COMER 
PETHERAM, Mr. Justice PRINSEP, and Mr. .lustice FlGOT, who affirmed the 
decision of Mr. Justice Norris. 

Now there can be no doubt that the facts of that case must be taken for 
all purposes to be the same as those of the present, hut that does not necessarily 
make it conclusive ; for it is clear that a case is not a precedent for any 
proposition that was neither consciously nor unconsciously in the mind of the 
Court. Now, according to the report of the case, it was admitted at the hear¬ 
ing before Mr. Justice NORRIS that, if the plea of minority was established, the 
plaintiff could not be entitled to a mortgage-decree. If .that be so, it would be 
reasonable to suppose that both in the Court of First Instance and the Appellate 
Court the only point that was discussed and made matter of actual decision 
was whether the plaintiff could get a money decree in spite of the plea of 
infancy, seeing that the advance had been procured by the infant’s fraud. A 
glance at the cases quoted, and a moment’s consideration of the cases left 
unquoted, distinctly bear out the view that the argument of Counsel and 
the deliberation and decision of the Courts were limited in the manner I 
have indicated. 

This coo is apparent from the judgments that were delivered. For 
instance the learned Chief Justice says : “ No case has been cited before us, nor 
are we aware of the existence of any, in which a person has been held person¬ 
ally liahle to pav a debt contracted by him during his infancy on the ground 
that he obtained the credit by fraudulent misrepresentations as to his age.” 
Mr. Justice Prinsf.p adopts the reasons and conclusions of the Chief Justice. 
Then, if one turns to the judgment of Mr. Justice PlGOT, the same thing appears. 
He says : “ 1 think it is clearly established that the defendant was under age 
when he entered into the contract.” Then later, after stating that the suit 
must fail, he proceeds : “ Assuming it to be framed in tort an infant,” as Sir 
F. Pollock [382] accurately says, “ could not be made liahle for what was in 
truth a breach of contract by framing the action ex delicto. You cannot convert 
a contract into a tort to enable you to sue an infant.” If any doubts were left 
after reading this passage, it is removed by what appears in the concluding 
part of the judgment where the learned Judge says:— 

“ If wo as a Court of equity as well as a Court of law were to allow the 
plaintiff to recover in this suit it would amount to restraining a defendant 
from setting up the plea of infancy in an aotion on contract by reason of his 
having made a fraudulent misrepresentation dans locum contractui; and in no 
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case has this ever been done.” It appears to me clear that the learned Judges 
were simply considering the defendant's personal liability to a money decree, 
that being the sole question with which they were invited to deal. The high 
respect I entertain for the learned Judges who decided the case of Dhanmull 
v. Bam Chunder Ghose wholly precludes me from supposing that they ever 
intended to deal with the plaintiff’s right to foreclosure or sale by virtue of 
his mortgage—a point on which there has been an undeviating course of 
decision from the time of Lord Ct)\V PER down to the present day, and a point 
which has been familiarized by the inclusion of Savage v. Foster in the 2nd 
volume of White and Tudor’s leading cases in Equity. I refer to those decisions 
as being authoritative on this point, as it is apparent from the very case of 
Dhanmull v. Bam Chunder Ghose that the point is one which falls to be deter¬ 
mined by this Court administering principles of equity in accordance with the 
decisions of English Courts. 

No doubt the report of Dhanmull v. Bam Chunder Ghose records Counsel’s 
admission that if the plea of minority were established the plaintiff could not 
be entitled to a mortgage-decree. 

It may be that there was some special circumstances in the case that 
demanded such an admission, but it is obvious that, however that may be, it 
has no binding force, and in my opinion the plaintiff’s right to a mortgage-decree 
is res Integra so far as that case is concerned. 

[ 383 ] 1 have, therefore, to determine whether the defendant can rely on 
his infancy to the plaintiff’s prayer for a mortgage-docree. . 

I was iu the first place referred by the plaintiff to the second case of 
Ganesh Lala v. Bapu, (1895) I. L. R., 21 Bom., 198, on the authority of 
which it was contended that the defendant would be bound apart from fraud 
by virtue of section 115 of the Evidence Act. As, however, I find that there 
has boon fraud, it is unnecessary for me to consider whether the principle 
there enunciated would govern this case. 

There are, however, as I have already mentioned, a number of English 
cases which clearly establish that, iu a Court of Equity, the disability of a 
party, whether arising from infancy or coverture, cannot bo successfully used 
iu defence of fraud, so that, if the Rule of English Equity applies, the defend¬ 
ant cannot avail himself of the plea of infancy. It is unnecessary to do more 
than refer to a few of the better known of those cases, such as Traits v. Cress- 
ivell (9 Vin. Abr. 115: 2 Eq.,Cas. Abr. 515) decided by fjord Cowpeu, who bold 
the Great Seal from 1714 to 1718; Savage v. Foster (2 Wh. <% Tud. Eq., Cas. 
678); Teynhcimw Webb, (1750) 2 Ves. Sen. 198, decided by Lord Hakihvickk 
in 1750; Evans v. Bickiicll, (1801) 6 Ves. 174 (181), decided by Lord Eldon 
in 1801; Cory v. Gertchen, ( 1816) 2 Madd., 40; Vaughan v. Vandcrslegen, 
(1854) 2 Drew., 363, Davies v. Hodgson, (1858) 25 Beav., 177 ; In re Lush’s 
Trust, (1869) L. R., 4 Ch., 591; and Cahill v. Cahill, (1883) L. K, 8 App., 
Cas., 420 (434), per Lord BLACKBURN, from which it is apparent that the prin- 
ple is one which has prevailed for 180 years, and has met with tho approval 
of the most eminent English Judges. It further has the support of so eminent 
a text writer as Lord St. LEONARDS (3 Sugden’s Vend, and Purch. 428). Nor 
is the rule one peculiar to the English Courts, for a reference to Story and 
Kent will show that it is one recognized and acted on by the Courts of the 
United [ 884 ] States. It is therefore fair to take the rule as an expression of that 
which is required by tho principles of equity, justice and good conscience, and 
so a rule which should govern decisions of this Court. It may be said, how¬ 
ever, that the special circumstances of this case forbid the innovation of the 
rule, and doubtless it is to that end that it has been move than once repeated 
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in the course of the argument that Luckhinarain was a money-lender and the 
defendant an unfortunate young man entrapped into the transaction, I am at 
all times inclined to regard with suspicion this class of argument. 

Even a money-lender, if suoh Luckhinarain was, is not beyond the pale 
of the law, and even in regard to him the justice of his claim must be judged 
by the evidence given in the case in which that claim is put forward, and not. 
by any general appeal to the iniquities, real or imaginary, of those who follow 
his calling. 

Tho Evidence Act prescribes that the judgment of the Court must be 
based upon facts declared by the Act to he relevant and duly proved, and 
it would be intolerable that Courts should decide rights upon suspicions 
unsupported by testimony. 

Then, if the conduct and behaviour of the defendant is a matter for con¬ 
sideration, I fear it would be impossible for me to view him in the favourable 
light in which he has been painted. He might perhaps find apologists for his 
youthful extravagances and vices, possibly even for the fraud by which he ' 
secured the loan ; but 1 think it would be difficult anywhere to find an excuse 
for his attempt to escape from tho consequences of the fraud by the version 
which he has given this Gourt of his conduct—a version which I have been 
wholly unable to accept. Therefore, 1 confess that the defendant does not ■ 
appear to me to be a fitting object of that sympathy which I have been invited to 
extend to him. On the contrary, I see no reason for withholding the application 
of the rule of equity by reason of those personal matters to which my attention 
has been called. Thera remains, however, another point taken on the part of 
the defendant which requires notice. 

It is said that the result of the written statement is to convert the action. 
from one on contract into one on tort based on deceit, and that the statute of 
limitation would afford a complete answer bo [385] an action based on deceit. 

To the argument so stated there would be the obvious answer that it is a mis¬ 
conception to treat the action as on'e in tort, for it is not and does not purport 
to be such. The plaintiff's right to succeed, notwithstanding the defendant's 
infancy, arises from the applicability of a principle of equity, which treats 
fraud as a bar to the-plea oi disability. The precise position was this. 

The effect of the infancy was that the mortgage was voidable, not void, 
for that is the result of the decision of this Court by which I clearly am bound 
whatever my own views may be. 

Accepting this as the law, the infant's right to elect whether he should 
affirm or repudiate the mortgage remained open until he attained his majority, 
and in this particular case it was not until after the infant attained his 
majority, which happened in the month of June, that the plaintiff could have 
known whether the defendant would bj his repudiation render reliance on his, ' 
fraud obligatory on the plaintiff. I may also further point out that even in V; 
the written-statement there is merely a plea of infancy, and a submission to 
the protection of the Court, and no allegation even of such a provisional ; ; 
repudiation as is open to an infant in relation to a voidable transaction. 1 C 

But apart from this, the position is very clearly expressed by Bord Justice 
Turner in Nelson v. Stocker, (1859) 4 De Gex. & J., 458, where he indicates 
the true question is whether the false representation is such a fraud as wifi 
take away the privilege of infancy. 

It seems do me, therefore, that the answer to the plea of infancy' could r ' 
properly be introduced under, the circumstances of this ca§p by way of replica* ft 
tion, to use the phraseology of English pleading, as the plaintiff was nqt bppnd 
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to assume in his plaint that it would be necessary for him to rely on the fraud 
of the infant. In any case, I do not think that art. 95 of the Limitation Act 
is, on the facts of this case, any answer to the plaintiff’s claim. 

Under the circumstances, therefore, I hold the plaintiff is entitled to 
succeed, but while I give her the benefit of the principles of equity, she must 
take her remedy subject to the qualifications those principles impose. 

In the first place I will not allow any interest. Then, as I [386] indicated 
in the course of the argument, I am not inclined to charge the infant with 
remuneration paid to Aushootosh Bose, but as it is not clear what part of the 
Rs. 140 was applied in payment of the expenses, and as the cost of an inquiry 
on the point would be disproportionate to the result, the simpler plan will be 
to disallow the whole of the Rs..140. I understand the plaintiff is willing to 
accede to this course. Tho mortgaged property therefore will be a security for 
the principal advanced after deducting the Rs. 140 and costs, and there will be an 
account on that footing. There will, therefore, be the usual mortgage decree with 
interest at 6 per cent, on decree, with the qualification that the plaintiff will 
not be entitled to recover the principal sum or interest otherwise than out of 
the mortgaged property. Costs on scale No. 2 including reserved costs. 

From this decision, and also from the order giving the plaintiff leave to 
amend his plaint, the defendant appealed. 

$4r. Garth (Mr. Chakravarti with him) for the appellant. Although the 
BPWer of making amendments under section 53 of the Code of Civil Procedure 
is discretionary, the power in this case was exercised contrary to the proviso 
to that section. The conversion of this suit from a suit to enforce a mortgage 
into a suit for the recovery of money paid upon the footing of a false represen¬ 
tation is the conversion of a suit of one character into a suit of another and 
inconsistent character. As regards the facts of this case my submission is that ■ 
a mortgage by an infant, like a contract, is void, if the plea of infancy is raised. 
Luckhinarain deliberately blinded himself to the fact that the defendant was 
a minor. He must shew that he took all prudent precautions which a man 
should take. If he cannot, a Court of Equity will not help him. The only 
question was whether the Registrar would be satisfied or not as to the 
minority. The plaintiff has failed to prove that Luckhinarain himself was 
deceived, or took any steps to prevent himself from being deceived. As long as he 
did not do so he cannot raise the plea of fraud. In this decree we are ordered 
to pay the money and there is no time fixed for payment. On the facts as 
given in Dhanmull v. Ham Ghunder Gliose, (1890) I. L. R., 24 Cal., 2G5, there 
was no misrepresentation. 

[387] Sir G. Evans (with him Mr. Dunne and Mr. ,S 'inha) for the 
Respondent.—This is a case of deliberate fraud by a forged certificate and a 
false affidavit and would doceive any one. The affidavit was made by a friend 
and relative of the minor, Hari Babu, who was in the same office with him. 
The Registrar even was deceived by the certificate, and was satisfied that the 
boy was over age. He was as a matter of fact within 7 months of attaining 
his majority. As regards the case of Dhanmull v. Ham Ghunder Ghose, (1890) 
I. L. R., 24 Cal., 265, it is not necessary for this Court now to overrule that 
case. In that case in the lower Court Couusel gave up all claim under the 
mortgage, as they thought they would be entitled to a money decree only. The 
mind of the Chief Justice turned in that case upon whether a money decree 
eould be given against the infant. PiGOT, J., dealt with the case on the same 
lines. That case has been confined to a narrow point on account of the line 
. taken by Counsel. They cited Ex-parte Unity Joint Stock Mutual Banking . 
Association, (1858) 3 De G. & J.,63, to shew it was a debt, but did not cite, 
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analogous cases to shew how relief can be given, which is laid down in cased 
cited by the Judge in the Court below. If the infant is old and cunning enough 
to carry on a fraud he should be made liable —Walts v. Crcsiocll (9 Vin. Abr. 
414). Where fraud is practised by a married woman or an infant the pro¬ 
tection thrown around them is taken away ; but the Courts of Equity have 
not carried it so far as to make a money decree against them. A married 
woman's property is liable to be visited with the consequence of the fraud— 
Vaughan v. Vanderstegen, (1854) 2 Drew, 363 ; Sharpe v. Foy, (1868) L. R., 
4 Ch. App., 35; Hobday v Peters, (1860) 28 Beav., 351; In re Lush’s Trust 
(1869) L.R., 4 Gh. App., 591 (596,600),- The only objection to a money decree 
is the question whother it is available against the person. The minor cannot 
now turn rouud and say, Luckhinarain ought to have thought the document 
was a forgery, but if a man has got no money you cannot make [338] an order 
in a Court of Equity that he shall pay. The case of a married woman is 
stronger— Cahill v, Cahill, (1883) L.R., 8 App. Cal., 420; Raj Coomary Dassee 
v. Pre.o Madhub Nuady, (1897) 1 Cal., W. N., 453. It does nob matter 
whether in this case the contract is void or voidable. The minor cannot take 
advantage of his own fraud. 

The following judgments were delivered by the Appellate Court 
(Maclean, C.J., and Macphehson and Trevelyan, JJ.) 

Maclean, C.J. —On the 14th November 1893 the defendant mortgaged 
certain property to one Luckhinarain, who has since died, his representative 
being the plaintiff in the suit, to secure a sum of Rs. 5,000 advanced by him 
with interest at the rate of 24 per cent, per annum. At the time the mortgage 
was given the defendant admittedly was a minor, but he would have come of 
age six or seven months later, if it had not been for an order of the 1st 
February 1894, which appointed a guardian of the person and property of the 
infant, the effect of which was to extend the period of minority to the age of 
21. On the 20th February 1895 Luckhinarain, the mortgagee, instituted this 
suit to enforce his mortgage, and on the 17th April 1895 a written statement 
was pub in by the guardian of the infant, and that written statement disclosed 
the fact that the defendant was an infant at the date of the mortgage in 
question. The case came on for trial, and on the 6th July 1897, as I under¬ 
stand, on the suggestion of the learned Judge himself, a question arose as to 
the amendment of the pleadings, it being suggested that if it turned out that 
at the date of the mortgage tho defendant was an infant the plaintiff should 
be allowed to raise an alternative case to the effect that Luckhinarain had 
been induced bo part with his money upon tho fraudulent representation of the 
infant defendant. Mr. .Justice JENKINS allowed the application for the amend¬ 
ment, and one of the points we have to decide is whether that leave was or 
was not properly granted. The case proceeded and the learned Judge found 
as a fact that the defendant was a minor at the date of this mortgage, that he 
represented and represented falsely to Luckhinarain, the intending mortgagee, 
that he was of age, and that the [389] advance was made on the faith of 
that representation, and although tho Judge in the Court below did not make 
a personal decree against the defendant for the repayment of the money 
advanced, he gave the plaintiff an ordinary mortgage decree. The defendant 
appeals from that decision. 

The tirsb point we have to consider is as to whether tho learned Judge in 
the Court below was right in allowing the amendment whioh enabled the 
plaintiff to set up his alternative case. This point depends upon the con¬ 
struction of certain sections of the Code of Civil Procedure. It is urged by 
Mr. Garth for the appellant that, alLkough the power of making amendments 
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is discretionary under section 53 of the Code, the power in this case was 
exercised contrary to the proviso to that section. That proviso says tiiis: 

*' Provided that a plaint cannot be altered so as to convert a suit of one 
character into a suit of another aud inconsistent character. ” 

It is urged by the appellant that the conversion of this suit from a suit to 
enforce a mortgage into a suit for the recovery of money paid upon the footing 
of a false representation, is the conversion of a suit of one character into a suit 
of another and inconsistent character. No doubt, in one sense, the original 
character of the suit was to enforce the mortgage, but the object of the suit was, 
after all, to recover the money. We must read the proviso with other sections of 
the Code, and particularly with sections 42 and 45. Section 42 says : “ Every 
suit shall, as far as practicable, he so framed as to afford ground for a final 
decision upon the subjects in dispute, and so as to prevent further litigation 
concerning them, ” while section 45 says: “ Subject to the rules con¬ 

tained in chapter 11 and in section 44, the plaintiff may unite in the same suit 
several causes of action against the same defendant or the same defendants 
jointly.” It seems to me that if the argument of the appellant were to prevail, 
it would virtually prevent an alternative case, which arises out of, and is 
immediately connected with, the same transaction, from over being raised in the 
same suit. I do not think, looking at the sections of the Code I iiave referred 
to, that that was the intention of the [390] Legislature, nor do 1 think that 
the alternative claim, which is set up, is inconsistent with tho character of the 
claim originally made within the meaning of the proviso in question. Heading 
sections 42 and 45 of the Code, the intention of the Legislature was that, as 
far as possible, all matters in dispute between the partios relating to the same 
transaction should be disposed of in the same suit, and I do not think that the 
proviso to section 53 was intended to interfere with this. I therefore think 
that Mr. Justice Jenkins was perfectly* right in allowing, in the manner he did, 
the amendment of the plaint. 

Now I pass to the facts of the case, and in my opinion the plaintiff has 
succeeded in substantiating his story. The evidence shows that the defendant 
was desirous of raising money. He was a young man, apparently of dissolute 
habits, and being in want of money he approached Luckhinarain, whom for this 
purpose I will regard as a professional money-lender. I think the evidence 
shows that he went to him, and asked for the loan in question. Luckhinarain 
was suspicious as to the defendant’s age, whereupon the defendant then and 
there produced an affidavit of a relative, which deposed to the date of his birth, 
and which, if true, would show that he was of age. He also produced what 
purported to he a certificate of the death of his father. The evidence shows to 
my mind that copies of these documents were made, and that the defendant 
took away the originals. The copies were then sent to the pleader who has 
given evidence in the case. The mortgage was settled by him, the mortgage was 
prepared, and ultimately, the partios concerned, the intending mortgagee, the 
pleader, the defendant and one or two others, went to the Registrar at Sealdah to 
have the transaction completed. There, according to my view of the evidence, 
the Registrar objected, entertaining a doubt as to whether the defendant was of 
age, and was not satisfied with the affidavit which had been produced. The 
evidence shows that Ilari Mitter who was, to use the defendant’s own language, 
his “boon companion," was sent to fetch the certificate, that he fetched the 
certificate, that upon that theRegistrar was satisfied,the mortgage was executed, 
and the money handed over to the defendant, I think these facts have been 
made out by the plaintiff. 
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[391] It has been urged that the appearance of the defendant was such 
as would induce any prudent man about to advance him money to hesitate 
doing so, his appearance being, it is suggested, such as to indicate clearly that 
he was a minor. In these cases, the appearance of the minor is a matter of 
considerable importance; but in the present case there is no evidence* pr 
practically no evidence, upon this point one way or the other, so I dismiss 
that as an element in this particular case. 


That being the history of the case, what we have to consider is did the 
defendant fraudulently represent to Luckhinarain, the intending mortgagee, 
that he was of age, and did Luckhinarain rely and act upon that representa¬ 
tion ? I may here remark that Mr. Justice JENKINS regarded the evidence of 
the defendant as very unsatisfactory evidence, upon which he could place no 
reliance. It is clear to my mind upon the evidence that the defendant pro¬ 
duced his affidavit and produced his certificate, the affidavit being false and the 
certificate a forgery, with the express object of inducing Luckhinarain to advance 
the money, that Luckhinarain did advance the money upon the faith of the 
representation, which was certainly made, and which was certainly false, that 
the defendant was of full age. 

It has been urged by Mr. Garth that a prudent man would have made 
further inquiries hefore advancing the money, and would not have been satisfied 
either with the affidavit or with the certificate. It occurs to one at once to 
inquire what further inquiries could he have made. 

The mother of the defendant, even if she had been accessible, would have 
been the last person to whom either the defendant or Luckhinarain would have 
been likely to apply for any information ; but the mother was a purdanashin 
lady, and was not accessible to Luckhinarain for the purpose of his making 
inquiries from her. It is also suggested that he might have gone to the 
mother's house and made inquiries of the servants there: but I am quite 
unable to accede to this suggestion. It is said that a minute examination of the 
certificate would have shown that it was a clumsy forgery : but it scarcely lies 
in the mouth of the defendant to say that. It must be borne [302] in mind 
that the certificate deceived the Registrar, who had no interest whatever in 
the transaction. 


I am not prepared to accede to the contention urged by Mr. Garth that if 
Luckhinarain had made further inquiries he would have ascertained that the 
representation made was untrue, for, in my judgment, if a person makes a 
positive assertion, knowing it to be false, he cannot relieve himself of the lia¬ 
bility arising from that false assertion by saying that the person to whom it 
was made need not have relied, or ought not to have relied, upon it. If he 
made the representation, and he afterwards alleges that the person to whom . 
it was made did not rely upon it, he ought to show that the representation 
was not, iD point of fact, relied upon. 

I see no reason then, upon the question of fact involved in this case, to' 
differ from the conclusion at which Mr. Justice Jenkins has arrived. 

But then it is urged that even if, in point of fact, the defendant did make 
this fraudulent representation, upon the faith of which Luckhinarain parted ' 
with his money, seeing that at the time he was an infant, he is not liable to 
Luckhinarain in the present suit. There is not, so far as 1 oan discover, any 
distinction hetweeen the law in India and the law in England ujpon this . 
subject. In my judgment,”there is a current of cases decided in the Courts of . 
Equity in England, dating back for 150 years or more, whioh show that, in. 
Equity, an infant cannot take advantage of his own fraud. X think it U 
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established that in oases of fraud by an infant the protection which the law 
throws around him is taken away : in other words, that the defence of infancy 
cannot be successfully pleaded in defence of a fraud perpetrated by the infant. 

I do not propose to go in detail through the various cases which have been oitod ; 
they are all referred to in the judgment of Mr. Justice .Jenkins, and in my 
opinion they establish the proposition for which the respondent contends. 

There is, however, one case, the case of Nelson v. Stocker, (1859) 4 De 
Gex&J., 458, which is a decision of theCourLof Appeal in England, to which 1 
will [393] refer. The judgment is that of Lord Justice Knight Bruce and Lord 
Justice Turner. The headnote is this : “ A young man of the age of seventeen, 
previous to his marriage with a woman possessed of personal property, executed 
a marriage settlement, by which he covenanted to pay £1,000 to the trustee. 
Before executing it, being asked by the solicitor of the intonded wife whether he 
was of age, he said he believed lie was. The intended wife, however, knew 
that he was not. After the marriage ho received the wife’s personal estate, 
and after her death refused to pay the £1,000. Held, reversing tho decision 
of the Court below, that, as the wife was not misled by the misappropriation, 
the settlement was not binding upon the husband when he came of age.” 

But it is clear from passages in the judgment of Lord Justice Turner— and 
Lord Justice KNIGHT Bruce did not differ from him —that, if a false representa¬ 
tion had been made and acted on, tho person to whom it was made, not knowing 
that it was false, tho liability of the defendant, although at the time he entered 
into the covenant he was a minor, to pay the £1,000 would have been undoubt¬ 
ed. The Vice-Chancellor had made a decree for the payment of the money, 
holding that the representation was u false representation. Although the 
Court of appeal differed from tho Court below upon the question of fact, it is, 

1 think, apparent from Lord Justice TURNER’S observations (4 Do Gex. & J. at 
pp. 464, 465) that he did not differ from the Vice-Chancellor upon his view of ' 
the law. He says : “ If tho case had depended simply upon the point of the 
defendant having represented himself to be of age, when he was not of age, I 
should have felt no doubt about it. ” Ho can only mean by that that, if the 
representation had been made out. ho would have lmd no doubt as to the 
liability of the defendant, although ho was an infant at the time ho entered 
into the covenant. Lord Justice TURNER then goes on : “It is too much to 
call upon the Court to believe that this defendant could really have thought 
himself to be of ago at the date of the settlement when ho was under eighteen 
years of age, and, if he did not so think, the representation he made to the 
solicitor was false and fraudulent. Infants are no move entitled than adults 
[394] are to gain benefits to themselves by fraud, and had the case therefore 
depended upon this point alone 1 should have agreed most fully with the deci¬ 
sion of the Vice-Chancellor. ” Now the decision of the Vice-Chttncellor was 
a personal order against the defendant for payment of £1,000. Then the Lord 
Justice TURNER goes on to say, and, if I may respectfully say so, I entirely 
agree with him : “ The law has for tho wisest reasons thrown around infants 

a protection against acts done by them during their infancy, and the policy of 
the law cannot be maintained if this privilege of infancy bo allowed to he 
broken in upon on slight and insufficient grounds. If the contracts of infants 
with persons, who know them to be under age, are held to be binding upon the 
ground that the infants represented themselves to be of age, there will 
hardly be a casein which the plea of infancy will he of any effect, and the door 
will be open to all the frauds against infants, which the law was intended to 
protect them from. ” But he goes on to say : “ The privilege of infancy in a 

legal privilege. On the one hand, it cannot be used by infants for the purposes 
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of fraud. On the other hand, it cannot, I think, be allowed to be infringed 
upon by persons who, knowing of the infancy, must be taken also to know 
of the legal consequences which attach to it.” In my opinion the observa¬ 
tions of Lord Justice TURNER in the case of Nelson v. Stocker are very pertinent 
to the present case. 

Tf in the present case, upon the facts, I had been satisfied that Luckhi- 
narain, when he advanced this money, knew that, notwithstanding the affidavit 
and notwithstanding the certificate, the defendant was not of age, then 1 agree 
that he could not come into a Court administering Equity and seek successfully 
to make the defendant liable. But in this case, upon the facts, I conclude 
that Luckhinarain was deceived, and deceived by the course of conduct which 
the defendant adopted. I think the cases establish that, in a case like the 
present, the defendant, though at the time when he entered into the contract 
he was an infant, is not entitled to take any advantage resulting from his own 
fraud. 

It has been strongly urged before us that the case decided by this Court 
some years ago, Dhanmull v. Ham Chundov [39b] Ghose, (1890) I. L. R., 
24 Cal., 265, but only rocently reported t is opposed to the view we take. 
As regards that case, J need only remark that what the Court decided there 
was that where an infant obtained a loan upon the representation (which he 
knew to be false) that lie was of age, no suit to recover the money could be 
maintained against him, there being no obligation binding upon the infant 
which could be enforced by action upon the contract, either in law or in 
equity, but that the defendant should not be allowed costs in either Court. 

That case only dealt with the personal liability of the fraudulent infant. 
In the case before us, the learned Judge in the Court below has not made a 
personal decree against the defendant for payment of the money, but has 
made an ordinary mortgage decree, and there is no cross-objection by the 
respondent as to his not iiaving been granted a personal money deoree against 
the defendant. Speaking for myself, I am by no means satisfied that that 
case, (1890) I. L. It., 24 Cal., 265, was rightly decided. 

But the decree here, as I pointed out, is a decree against the property 
which was pledged by the infant, and which has got into the hands of the 
mortgagee ; the decree oulv goes to that, and therefore, in that respect, it is 
distinguishable from the case of Dhanmull v. Iiam Chunder Ghose, (1890) 
I. L. R„ 24 Cal., 265. 

1 have now, I think, dealt with the various points which have been urged 
before us. 1 have dealt with the facts of the case and the law which to my 
mind is applicable to them. If, in this case, a money decree for personal pay¬ 
ment had been granted, and we had differed from the view expressed in the 
oase above mentioned. U890) I. L. R., 24 Cal., 265, it would have been neces¬ 
sary to refer the case to a Full Bench ; but inasmuch as there is the distinction 
I have pointed cut in the decree in this case, and the point, which was decided 
in the other, no necessity arises for the adoption of that course. I think that 
Mr. Justice Jenkins was right and the appeal fails and must be dismissed 
with costs. 

[396] Macpherson, J. —I agree on all the points which have been dis¬ 
posed of by the Chief Justice. 

Trevelyan, J. —I also agree, and I think that if the respondent had 
objected to there not.having been a personal decree, we should, having regard 

* A report was made of this case when it was decided, but its publication was prohibited 
by two of the Judges who decided it, and it could not therefore then appear in the 
reports.—El). 
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fco the arguments which have been placed before us, have had to refer the 
question to a Full Bench. 

Attorney for the Appellant: Mr. Rutter. 

Attorney for the Respondent: Messrs, (r. C. C hander dt Co. 

C. B. G. 


NOTES. 

[ See the Notes to 24 Cal., 266 supra. See also (1910) H I.C., 888 (Allahabad).] 


[25 Cal, 396] 

APPELLATE CIVIL. 

The 0th June, 1887. 

Present: 

Mr. Justice Tottenham and Mu. Justice Norris. 


Modhusudun Natl) Towari.Defendant 

versus 

Him Ram Pandoy and others.Plaintiffs.' 


Chota Nag pore Landlord and Tenant Procedure Act {Bengal Act I of 1870), 
section J24—Sale m execution of a. decree for rent—Jagir tenure , 
Incidents of — Right, title and interest of registered 
“ tlnkadar Joint-holder. 

Where a Knit was brought ior the recovery of arrears of rent duo in respect of a .jagtr tenure, 
the joint property of four brothers, governed by the Mitakshara law, the arrears having accrued 
duriug tho lifetime of their father, and a deeree was obtained against the eldest brother, who 
was the sole registered ilnhndar, or person held responsible in the zemindar’s book, it was 
held, that the deeree related to the arrears dm. in respect of the whole, tenure and not merely 
of the judgment-debtor’s individual interest, and that a sale of his right, title and interest 
undor section 124 of Bengal Act lof 1879 would, under the cireuinsta.ices of the case and by 
the incidents attaching to such tenure, include the right, title and interest of any person 
claiming jointly with him, and whose interest was inseparably united with his. 

THE plaintiffs alleged that they, together with their brother Dukhi Ram 
and their father, held the village of Kulherpat jointly till 1932 Rumbut, when 
it was divided among them in [397] equal shares. The family was governed 
by the Mitakshara law. On the 10th January 1882 the village was sold under 
section 124 of Bengal Act I of 1879, in execution of a decree for arrears of rent 
and cesses, and purchased by one Rachia Sahu, who re-sold it to the defendant. 
After the defendant obtained possession the plaintiff's brother Dukhi Ram died 
without leaving heirs other than the plaintiff's. The present plaintiffs sued to 
recover possession of 12 annas of the village on the plea that the sale held under 

• Appeal from Appellate Decree No. 2007 of 188G, against the decree of F. Cowley, Esq., 
Officiating Judicial Commissioner of Chota Nagpur, dated the 27th of August 1886, revers¬ 
ing the decree of A. W. Mackie, Esq., Assistant Commissioner and Subordinate Judge of 
Lohardugga, dated the 20th of January 1886. 
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^ section 194 of Bengal Acts 1 of 1879 only passed the four annas share of the plain¬ 
tiff Hiru Bam, who was the eldest brother, against whom the deoiee had been 
obtained The Subordinate Judge held that there had been no partition, and 
that as the decree was foi the rent duefiom the fathei of Hitu Barn, whom he 
succeeded as managei, being the eldest son, tbo whole mteiest in the tenure 
had pasted by the sale The defendant having appealed against this decision 
it was set aside by the Judicial Commission?! Against the deoiee of the 
Judicial Commissionei the plaintiff appealed to the High Court 

Mr Woodtofti Afi C Gi e<jo> >/, and Bibu S uundia Nath Roy, appeared 
foi the Appellant 

I>» Rash Lilian] Ghost B dm fa/isli Lhundti Dei/ and Babu Golap 
Chunda bat kar, weie for the Respondents 

The judgment of the High Couit Tottenham met Norris, JJ) was 
as follows 

We au of opinion tint tins ippcil must be illowtd md that the Couit of 
"Flint Instant o w is light m dismissing the s ill 

It was biou„ht toieonei 12 inn is of i lat/n u lined Kulheiptt, possession 
oi the whole ot winch his conic into the hinds ot the defendant by transfer 
fiom an uiction puicl isr i undti > deeue toi anus jf rent It is alleged 
that the it in when the sile fork pltct w is fho joint piopoity ot loui 
brotheis ind tli it n itlnn*, pissed by tbit sile be \ md the light title and 
mtoie s* ol one ot tht biotin is Uuu Ran Bindey ignnst whom only the 
lent elocice hid been obt lined The pi in tilts sue to ge>t buk the othei thieo 
equal shares 

It appe tiis f li it the /(in is me^nonud bs 1 lie ptovisi uis of [398] Bengal 
Act I of JB7 1 ) IheClioti N i ft |)iii Bindl id ml Touint Act that no bale 
ot the tenuie itseif c mid ike pliccundei i dccic u toi itious hut tint with 
the consent of the C > nmissionoi the light titl md mtuest ol the judgment 
debtoi could he md \ is s del 

Hu bowei Apjullitot nut Huu^htit must he hell Lh it the consent of the 
Commission!.i w is limited to the sile ot the mdmduil light title and mloiebl 
of Huu Ram and th it the slie conveyed nothin*, name Wo think that the 
Commissions s sanction utielu section 124 must hi held to ipply to all the 
light title aid lii'cicsf lopusontid by the judgment debtoi Hiru Ram in the 
dcciee pisstd a*.mi t him llioic is no qucstiu as to his lining been sued 
asiepifsoutin*, the full ownuslup ol the jayn The anc us claimed had ac- 
ciucd m the lifetime of Ihc fatht* ot the foui biotheis md the suit wab 
biought i b ainst the ptdout of toe biothois who held possebsion as managei, 
and who wa& the sole ic„istcied dahadai ui peison held usponsible m the 
/Boundary books Thediciee, undoubtedly telited to the aiieaiB due m res 
pect of the whole tenuie md the judgmoi t debtoi v\ is undoubtedly sued as 
being in possession of the whole tenuie His light, title and interest sold 
would, uudoi the cncmnbtanoes of the case, ind by the incidents attaching to 
buch tenures in Chotn Nagpui include the light, title and mteiest of any 
peison claiming such jointly with him md inseparably united with his own 

Many authonties have been cited be foie us on cither side m suppoit of 
the opposite views taken by the pai ties oi rvhat really passed by the sale 
But it is enough to siy that the cucumstances of the particular case must 
determine this ques ion anf that we tie satisfied that in this case the sale 
as sanctioned by the Commissionei disposed of the whole light, title and interest 
repiebonted by Huu Ram 
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The decree Of the Lower Appellate Court is, therefore, set aside, and that 
oi the first Court must be restored with costs 


Appeal allowed 


APPEAL hROM ORIGIN VE DECREE 

[899] Tk 40th April, JVU 
PHiiSi x r 

Mk Jisnci. Pkinsi-p and Mr rrxiiu Hill 

Poitab lulu N ith Bain Dov Plaintiff 

tonus 

Paidh in Mokand Sing and olhois . Delend mis 

Chota \attpotc Landlord and Tenant Pun * dun lot ( Lnu/al lit 1 >/ IWi) 
section 141 -Jai/u and audit tenuus Dam tot annus at uni 
No deou.1 for ainus of tent, t in bi mule iguusl tm ptis-m otnirthm thi letu il 
tcu<mt, oi sum one who ill n he seem t\ lu him md c ui->i [inuth then t in u< no dime 
for tout ag uust pursou>> holding sub lainitt nituistsm i iu/u Uuuii whuh hivo bnu 
ueatedbi the jtujtnlat 

This was a suit hi ought unioi tli piovisions ol Bon b il \rb I ol 1879 foi 
the recovers of aneaisol lent n l ( osm ■> duo m lespocl ol i jaiju tonuie 
compusing tho entue i oigunn ih ol Sisi i m the distant o 1 Eohaidugga The 
teuuie was alleged to hive been imbed hv (ho I ibhoi ol the plamtiU, the 
Mahara]a ol Choi a N igpui, to in musboi oi tho hist dolcnd mt on condition 
of his peifoimmg the duties oi keeping watch m tho i/ia It Tho giant was 
by its terms putra pntuidiL, tint is limited to tho ^lanteo and the heirs inalo 
of his body, on failiue ot wluJi the janii would leveit to the yiantoi fiee oi 
all lnoumbianoes It was thoiefoie uuihenibh, md could under the teims of 
section 124 ol Bengal Act I ol 1879 be sold m execution of a deciee But it 
was alleged that the fust (lelendant had novel tin loss divested himseli of the 
whole of his estate by the cieitionot numeious sub-tonuios, which the 
plaintiff declined to leco^in/e The name of tho hist detoudant theiotoio, 
was alone tegisteied in the Maliaiaia s shensta, ind it was alleged that the 
numerous shikmidars, mohinandars, and sui ipeshqidars weie only made 
parties to the suit in conformity with oeitain mles fiamed In the Commis¬ 
sioner of Chota Nagprn loi the execution ot decreeb undei section 124 of 
Bengal Act I of 1879 Jhe hist Comt had given the pluntifi a deciee 
against the first defendant only, and it was now sought in appeal to obtain 
decrees against the remaining dolendants 

[400] Mr W, B Donoyh and Babu B M Das a foi the Appellant 
Babu Joqendta Chundra Ghose foi the Respondents 

* Appeal from Original Dioiee No 2U(> of 1890, against the donee oi P H O’Bnou, 
Uaq M ABwatant Commissioner of Ranchi, dated the 11th )f June 1890 
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The judgment of the Court (Prinsep aud Hill, JJ.) was as follows: — 

This is a suit for arrears of rent brought against the proprietor of a jagir, 
and together with him are included as defendants various persons said to 
have subordinate interests in that property created by the jagirdar. 

An ex parte decree was passed against the jagirdar ; some of the other 
defendants appeared and objected to any claim as against them, but no 
questions relating to these defendants have been considered, nor have these 
defendants been made liable under the decree. 

The plaintiff, not being satisfied with the ex parte decree against the 
actual tenant, has appealed to this Court, asking that the tenants of the 
jagirdar who have been made parties to this case should also be made liable 
under the decree, in order that their interests might he sold at the same time 
as the jagit of the actual tenant. It lias been stated that this is in accord¬ 
ance with the practice in Chota Nagpur, and, as authority, a circular issued 
by the Commissioner of Chota Nagpur has boon read before us. The tenure 
in question, it is stated by the learned Counsel for the appellant, is one of the 
nature described in section 124 of Bengal Act I of 1879--tha Chota Nagpur 
Landlord and Tenant Procedure Act. We cannot conceive on what principle 
any person other than the tenant himself or one who may be security for him 
can be made liable under a decree for arroars oi lent. The rules cited 
before us have not the force of law, and we may observe that it does not appear 
that they were so intended as they are headed, “ Rules issued for the guidance 
of officers subordinate to the Commissioner,” whoso signature they bear. 
It is unnecessary lor us to express any opinion regarding the mtaters stated in 
those rules. It is sufficient to say for the purposes oi this appeal that no decree 
in this suit can bo passed except against the actual tenant, defendant No. I; 
and we may add that section 124 does not contemplate a general [401] 
sanction for sale of the right and title of any person in the particular under- 
tenure, but seems to requiro special ordeis for the sale of the right and title 
in any sued) tenure in each particulai case. That is a matter which has 
not arisen in the present stage of the case, because it may be that, in execution 
of the decree, the judgment-debtor will pay the amount due and so avoid any 
sale in execution. The appall is dismissed with costs. 

Appeal dismissed. 
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[28 Gal. 401] 

ORIGINAL CIVIL. 

The 19th March, 1897. 

Present; 

Mr. Justice Sale. 


Ramjibun Serowgy.Plaintiff 

versus 

Oghore Nath Chatterjee.Defendant. 11 


Evidence Act (I of 1872), section V2, prov. 3—Parol evidence qualifying an 
engagement in a written document—Admissibility of such evidence — 
Reservation of question as to the admissibility of evidence. 

The proper meaning of proviso 8 to section 92 of the Evidence Act (I of 1872) is that a 
contemporaneous oral agreement, to the ofloet that a written contract was to be of no force 
or effect, and that it was to impose no obligation at all until the happening of a certain 
event, may be proved. An oral agreement purporting to provide that the promise to pay 
on demand in a promissory note, though absolute in its terms, was not to be enforceable 
by suit until the happening of a particular event, i.e., that the legal obligation to perform 
the promise was to be postponed, is not such an agreement as falls within the proviso 3 to 
section 92 of the Evidonce Act 

Jugatanund Water v. Nerghan Singh, 11880) l.L.R., 0 Cal., 433, and Co lien v. Bank 
of Bengal, (1880) l.L.R., 2 All., 698, followed. 

Questions as to the admissibility of evidonce should be, decided as tliov arise, and should 
not be reserved until judgment in the case is given, 

Jadu Rai v. Bliobolarun Nundy, (1889) l.L.R., 17 Cal., 173, followed. 

THE facts of tlio case appear sufficiently from the judgment. 

[402] Mr. R. Mi lira for the Plaintiff. 

Mr. *4. M. Dunne for the Defendant. 

Sale, J. —The point which is raised in this case has been elaborately 
argued, but I think it would he of no advantage if 1 took further time to 
consider the arguments, because it seems to me that the authorities, both 
English and Indian, are pretty clear. The claim in this suit is based on a 
promissory note executed by the defendant, under the terms of which there is 
an absolute engagement on the part of the defendant to pay on demand the 
sum of Rs. 7,000. 

The defendant admits the execution of the note, and admits consideration 
for it, and the only defence is that which is set up in the 4th paragraph of his 
written statement. That paragraph runs as follows 

“ That in the year 1895 a settlement of accounts was come to between the 
plaintiff and the defendant, and it was thereupon agreed between them that 
the said hundis should he cancelled, and that tho defendant should pay the 
plaintiff the sum of Rs. 4,000 in cash and give him a promissory note for the 
sum of Rs. 7,000 in full discharge of all his claims against the defendant in 
respect of the eaid hundis and of all other claims against the defendant up to 
that; and it was further agreed between the plaintiff and the defendant that 
the plaintiff should not bring any suit to enforce payment of the said promis¬ 
sory note Until the defendant’s share in the compensation money awarded in 

* Original Civil Suit No. 307 of 1896. 
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the Land Acquisition case No. 181 of 1892 in the Court of the District 
Judge of 24-Pergunnahs should be received by him.” 

The question is whether evidence in proof of the alleged contemporaneous 
oral agreement set up in that paragraph of the written statement is admissible, 
having regard to the terms of section 92 of the Evidence Act. 

It was suggested on the part of the defendant that the more convenient if 
not the right course would be to admit the evidence in the first instance, reserving 
the question of law as to its admissibility until the final judgment in the case. 
No doubt that course lias advantages and is a proper enough course to follow 
CM3] in certain cases, but having regard to the observations of the Appeal 
Court in the case of Jadu Rai v. Bhobotaran Nundy, (1889) I.L.R., 17 Cal., 
173, I do not think that course is open to me in the present instance. 

Their Lordships expressed the view that questions as to admissibility of 
evidence should be determined as they arise, and the particular question as to 
which that opinion was expressed was a question under section 92 of the 
Evidence Act. It seems to me therefore f ought to proceed to determine the 
question oflaw which has now been raised. 

The oral agreement which is set up in the 4bh para, of the written state¬ 
ment, and which is sought to be proved for the purpose of limiting the 
defendant’s liability under the promissory note, must, it seems to me, be read in 
one of two ways. Either it must be read in tho litoral sense of the words, as 
constituting an undertaking on the part of the plaintiff not to enforce the note 
by suit until the happening of a certain event, or else it must be read as meaning 
that the legal obligation of payment was to be postponed to, or made conditional 
upon, the happening of a certain event. In whichever sense the words are 
read, the agreement appears to me to have the effect of varying the terms of 
the contract as contained in the promissory note, and 1 think the result is the 
same whether the section he read in the light of the English cases which have 
been cited, or whether it be construed apart from those authorities. 

Under the promissory note the engagement is an ahsolute engagement to 
pay on demand. The defendant seeks to set up a contemporaneous oral 
agreement, the effect of which is to qualify or restrict that engagement. 

The case of Moseley v. Hanford , (1830) 10 11. & C., 729, is clear authority 
to the effect that in England the evidence of such an oral agreement would be 
inadmissible. In that case, which was a suit on a promissory note payable on 
demand, the defendant set up a stipulation that it wns to be paid on the sellers 
giving up [404] possession of certain premises sold to him, TeNTRBDEN, O.J., 
regarded the stipulation as having the effect of providing that the promissory 
note was not to he put in suit till a given event happened, and he held that 
the evidence of such an agreement was inadmissible. 

There are numerous other English authorities to the same effect to which 
I need not refer, inasmuch as the argument for the defendant is not so much 
that under the English law the evidence is admissible, but that proviso 3 to 
section 92 of the Evidence Act has the effect of altering the English law. - « 

Proviso 3 is as follows :— 

’ The existence of any separate orai agreement constituting a condition 
precedent to the attaching of any obligation under any such contract, grant or 
disposition of property, may be proved.” 

What Mr. Dunne contends is that the general law laid down by section 92, 
viz., that no contemporaneous oral agreement can be proved to vary the terms 
of a written contract, is qualified by proviso 3 to this extent, th*fc the terms of 
a written contract may be varied by proof of a contemporaneous, agreement if 
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' ‘ <4 

the effect of such agreement is to postpone a certain obligation under the 
contract, or to make it conditional upon the happening of a certain event. 
I am of opinion that this is not the meaning of the proviso. I do not think 
it can be read as saying that something may be done under certain 
circumstances, which section 92 says cannot be done. I do not think that 
it was intended by proviso 3 to permit the terms of a written contract 
to be varied by a contemporaneous oral agreement; but having regard to 
the illustrations (6) and (j), I think the proper meaning of proviso 3 is that 
a contemporaneous oral agreement to the effect that a written contract 
was to be of no force or effect at all, and that it was to impose no obligation 
at all until the happening of a certain event, may be proved. 

Flaoing that construction on. proviso 3 brings it into general harmony 
With the terms of the section, and 1 think this view of the proviso finds 
support in the opinion expressed by Garth, C.J., in [405] the case of 
Jugatamind Misser v. Ncryhan Singh, (1880) I. L. R., 6 Cal., 433, and 
also in the opinion expressed by Mr. Justice STRAIGHT in the case of 
Cohen v. Bank of Bengal, (1880) I. L. B., 2 All., 598. It is to be observed, 
moreover, that Mr. Justice SPANKIE, who considered that the evidence of the 
oral agreement sought to be proved in that case was admissible under lire 
proviso, proceeded upon the view that such agreement did not vary the terms 
of the written contract on which the suit was based. 

Now, in the present instance, the oral agreement sought to he proved 
does not provide that the promissory note was to have no force or 
effect until the happening of the particular event mentioned, but it purports to 
provide that the promise to pay on demand, though absolute in its terms, was 
not to be enforceable by suit until the happening of that evont, or, in other 
words, that the legal obligation to perform the promise was to bo postponed. 
I think it clear that such an agreement does not fall within proviso 3 of 
section 92, and that being so, the defence fails, and there must be a decree in 
favour of the plaintiff for Rs. 7,000, with interest at 6 por cent, from date of 
the note to the date of decree with costs on scale 2 and interest on decree. 

Attorney for tire Plaintiff : Mr. N. •C. Bose. 

Attorneys for the Defendant: Messrs. Watkins t £ Co. 

NOTES. 

I As regards admissibility of evidouce, sen (1004) 9 C.W.N., I7H. J 
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[38 Cal. 809 J 

APPELLATE CIVIL. 

The 27th August, 1807. 

Present : 

Mr. Justice Macpherson and Mu. Justice Wilkins. 


Upendra Lai Boral.Plaintiff 

versus 

Hem Chumlra Boral.Defendant/ 


Hindu Law — Will—Construction of will—Executory bequest—Gift to an 
idol not in existence at the testator's death—Existence of idol — 

Dedication. 

X<> valid gift or dedication of property can bo made by will to ati idol not in existence at 
the time of the testator’s death. 

[406J The power conferred by will to make it gift must be a power to convey property to a 
person in existence, either actually or in contemplation of law, at the death of the testator. 
Bai Motivahoo v. Dai Mamoohni, (1897) 1. L. It., ‘21 Bom., 709; L. R., 24 I. A., 93, 
relied upon. 

The facts of the case appear suflioionth from the judgment of the High Court. 

Bubu Saroda Oka ran Mittr.r, Bahu Kanina Sind ha Mukerjee, and Babu 
Jasoda Nandan Paramanik for the Appellant. 

Mr. IF. C. lionneijex, and Babu Knhori Lai Sarlcar, for the Respondent. 

Babu Saroda Charon MtU*r. - -There is a good gift to the idol to be estab¬ 
lished by the wife. At any rate there is a direction to the wife to give the 
property to the idol to be established by hor. She must be taken to be a 
trustee for the idol to he established. In any case she is entitled to make a 
disposition of the husband’s property in favour of the idol under the Hindu 
law, particularly as it was her husband’s wish that she should do so. 

Air. IP. 0. lionuerjce, for the Respondent.—No gift can be made by a 
Hindu either directly or through the intervention of trustees to a person, (and 
an idol is a juridical person), unless lie was in existence at the time the gift took 
effect. Tagvic v, Tagore, (1872) 9 B. L. R., 377 ; L. It., I. A., Sup. Vol., 47. 
An idol cannot bo said to have juridical existence, unless it has been consecrated 
by the appropriate ceremony performed and mantra pronounced. See Doorga 
Proshad lJuss v Shea Pmshad Paudalt, (1880) 7 C. L. R., 278. A Hindu may 
leave authority to another to appoint his property in favour of a third person, 
but the person in v. hose favour the appointment is to be made must be in exist¬ 
ence at the time of the Hindu’s death. See Bai Motivahoo v. Bai Mamoobai 
(1897) I.L R , 21 Bom., 709 : L.R., 24 I.A., 93. It is clear on all the authorities 
that a Hindu widow cannot dedicate the whole of her husband's property to 
idols to the detriment of his heirs. 

Babu Saroda Charan Hitter in reply. 

The judgment of the High Court (Macpherson and Wilkins, JJ.) was 

as follows;— 

[407] The appellant, in order to succeed in his suit, must show that there 
has been a valid gift, or dedication of the property to the idol, and that be is 
enlitli 8 to be ilia 

* Appeal from Original Ducree No, 112 of 1890, against the decree of Ijl&bu Kal iprostmn o 
Mu&erjcS, Subordinate 3udge of Pinagcpur, dated the 19th of Match 1890. 
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Behari Lai Boral, who was the former owner of the property, made a will 
on the 17th Bysak 1280. Tn it he expressed his intention to establish the 
servico of an idol, to construct a temple, and to appoint his wife Atarmoni to 
be the shebait. In the event of his being unahle to effect this, he provided 
that she shall, by virtue of bis will and in the exercise of powers equal to his 
own, establish tho sendee of an idol, and by making a will in favour of it 
manage the properties, construct a temple, and perform the she bn. Then thero 
are certain provisions relating to the management and restricting alienation, 
and authorising her to appoint another person to ho the slirbnit. The will 
concludes by providing that if Atarmoni died before doing those acts, the heirs 
of his spiritual preceptor and his family priest and his hoirs should maintain 
the sheba and manage the properties. 

On the 19th Bhadra 1280 ho executed an anumati/nitm. This refois to 
the will and its provisions, and authorises Atarmoni to adopt one to five sons 
in succession. It provides that during her lifetime sho should possess and 
manage tho properties left by him ; that on her death tho (tattnka son should 
he the shebait , and that if he died unmarried his spiritual preceptor and his 
priest with their sons, grandsons, <tc., in succession, should he the shebait s, 
and as such possoss the properties and perform the shebas. Bohan Lai died 
without making any further disposition of his property, and at the time of his 
death there was no idol in existence. Atarmoni did not take out probate of 
her husband’s will, and in the ordinary course of succession sho would as his 
widow and heiress take his estate. In 1875 she established an idol, and in 
1883 sho adopted a son who died soon after the adoption. Atarmoni (lied in 
1K87, having made a will by which sho appointed the appellant to he t he -s hebait. 
The respondent is the brother of the adopted son. 

We agree with the learned Subordinate Judge that Behari Lai made no 
devise of his property to his widow or to the idol, and that his widow succeeded 
as his heiress. Heading together [408] tho will and the anumatipatro it could 
at the most be said he gave a life-estato to his widow with powor to make a 
gift to an idol to he established by her, or that ho appointed her executrix with 
a similar power. It does not seem to us to matter much which view is taken. 
If there was a gift to the idol it was had because there was no idol in existence 
at the time of his deatli . if there was a power to make such a gift tho power 
was ineffective, because, on the authority of Uni Nntivahoov. Hat Mtuuoobai 
(1897) I. L. R., 21 Bom., 709: L. R., 21 1. A., 93, wo think that the power 
must he to convey to a person who was in existence either actually or in 
contemplation of law at the death of the testator, and the idol to which the 
dedication is said to have been made was not then in existence. 

We are unable to agree with the learned Vakil for tho appellant that the 
idol was in existence in contemplation of law. The deity, no doubt, is always 
in existence, but there could be no gift to the deity as such, and there was no 
personification of the deity, to whom tho gift could have been made oi who 
was capable of taking it. We must hold, therefore, that there was no valid 
gift or dedication to this idol either by Behari Lai directly or by his widow under 
the powers conferred upon her by the will. 

It is argued that, assuming there was an intestacy, and that Atarmoni 
succeeded as her husband’s heiress, the gift of tho whole of tho property to 
the idol would still bo good because it was made in accordance with the well 
expressed wish and intention of her husband. But Atarmoni adopted a son 
under her husband’s authority and the adoption related hack to the time 
of her husband’s death. On the adoption the widow was divested and 
the adopted son took. Even assuming that she kept the life-estate she had no 
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power to make a gift which would enure after her death. We may observe 
also that the ammatipatrn in effect revoked the power of appointing a shebait 
conferred on her by the will. An adoption being made, the succession to the 
shebaitship was regulated. In our opinion the appellant cannot in any view of 
the case succeed, and the appeal must be dismissed with costs. 

J3. 15. B. Appeal dismissed. 


NOTES. 

[ This was followed in (1901) 29 Cal., 260 ; (1908) 11 O.C., 271; see also (1908) 12 C.W. 
N., 808 : 8 C.L.J., 489. But the Full Bench in Bhupati Nath Smrititirtha v. Bam Lai 
Maitra (1909) 87 Cal. 128 overruled these cases, holding that “ the principle of Hindu Law 
which invalidates a gift other than to a sentient being capable of acquiring it, does not apply 
to a bequest to trustees for the establishment of an image and the worship of a Hindu deity 
after the testator’s death, nor does it make such a bequest void.”} 

[409] The 30th August, 1897. 

Present: 

Mu. Justice Trevelyan and Mr. Justice Stevens. 


Harak Chnnd.Defendant 

versus 

Deonath Sahay and others.Plaintiffs. 

Bhagbut Prosad Singh.Defendant 

versus 

Deonath Sahay and others.Plaintiffs.* 


Limitation Act (XV of 1877), section 22—Assignment pendente lite— 
Substitution of assignees as plaintiffs. 

In a suit-instituted within the period prescribed by the law of limitation, the plaintiff 
assigned over his interest, and the assignees were substituted on the record in the place of 
the original plaintiff uRer the said period had expired. 

Belli, that under section 22 of the Limitation Act (XV of 1877) the suit was barred by 
limitation. Supul Singh v. hunt Tewari, (1880) I. L. R., 5 Cal., 720., distinguished. 

THE facts of this ease appear sufficiently from the judgment of the High Court. 

Harak Charnl, defendant No. 33 (in Appeal No. 388), and Bhagbut Prosad 
Singh, defendant No. 18 (in Appeal No. 366), appealed separately to the 
High Court. 

Dr. Bash Behary Ghose, Moulvie Mahomed Yusuf , Babu Karuna Sindhu 
Mukerjee, and Babu Debendra Chandra Mallik, for the Appellant in No, 366.. 

Mr. C. Gregory, Dr. Asutosh Mukerjee, Moulvie Mahomed Isfak, and 
Mr. J. R. Percival, for the Respondents in No. 366. 

Babu Istvar Chandra Chakrabarti, and Babu Jagat Chandra Banerjee, 
for the Appellant in No. 388. 

Mr. 0 Gregory, Moulvie Mahomed Isfak, and Mr. J. R. Percival , for the 
Respondents in No. 388. 

* Appeals from Original Decrees Nos, 366>nd 388 of 1895, against the decree of Babu 
Boroda Prosanua Shome, Subordinate Judge of Patna, dated the 26th of August J895.’ 
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The judgment of the High Court (Trevelyan and Stevens, JJ.) was 
as follows:— 

This Buit was brought on the 4th September 1894 by Deonath Sahay 
for the purpose of enforcing a mortgage which had [410] been executed in the 
name of one Ganesh Dutt Singh whose servant he was. Pending the suit 
Deonath Sahay transferred his interest to Amrit Singh and Sri Kishen Singh, 
who by an order, dated the 17th April 1895, to which we shall hereafter refer, 
were substituted in his place as plaintiffs. 

The main defence in the Court below was that the mortgage was not a 
genuine transaction, and therefore eould not be sued upon. 

We have heard the evidence on which the learned Judge decided the case 
and we have no reason whatever to differ from his conclusion. Ho found that 
the mortgage was a genuine one', and that Deonath Sahay was the beneficial 
owner thereof. A certain number of observations are capable of being made 
with regard to the evidence, but we think they have been fairly met. 

The learned Judge had the opportunity of seeing the witnesses, and it is 
impossible for us to say that there is any error in his decision. We are not 
even prepared to say that if we were trying this case as a Court of First 
Instance we would come to a different conclusion. 

Another question, which is a more serious one, has been argued before us. 
It is contended that the suit is barred by limitation. This defence was not 
taken in the Court below. But that circumstance does notin any way permit 
us-to exclude it from our consideration. Section 4 of the Limitation Act 
provides that every suit which is instituted after the period of limitation 
prescribed therefor shall be dismissed, although limitation has not been set up 
as a defence. If a suit is barred by limitation it is the duty of the Court to 
dismiss it. Therefore, as the question is raised in the memorandum of appeal 
before us, we must determine whether the lower Court was right in nob 
dismissing this suit. 

There is no doubt that as originally instituted the suit was not barred by 
limitation. The question is whether, as now constituted, the defence oflimita- 
tion is not fatal to it. The suit was brought just within twelve years of the 
due date. Having regard to the decision of a Full Bench of this Court 
[4143 in the case of G-irwar Singh v. Thaknr Narain Singh, (1887) I. L. R., 14 
Cal., 730, it is admitted that this case is governed by article 132 of the second 
schedule of the Limitation Act. Therefore twelve years is the period applic¬ 
able. As we have said Amrit Singh and Sri Kishon Singh were made plaintiffs 
on the 17th April 1895, it is necessary for us to see what the order then made 
was. The whole question depends, in our opinion, on the terms of that order. 

On the 1st April 1895, Amrit Singh and Sri Kishen Singh filed a petition 
saying that the plaintiff had sold his entire right and interest in the amount 
in suit for 8,000 rupees to them ; that he has no connection with the suit and 
no right to take measures under it, and they asked that by striking off the 
name of the original plaintiff Deonath Sahay their names may be brought in 
the category of the plaintiffs, and that all the proceedings in the suit may be 
held in their presence from the date of the petition. On the same day Deonath 
Sahay filed a petition consenting to the order asked for. On the 7th April 1895 
the order was made and is recorded in the order sheet as follows; “ No objection 
being baade to-day, let the purchasers’ names be substituted vice the original 
plaintiff, and that the case do proceed. In register of suits note is to be made 
accordingly.” The alteration made in the heading of the plaint is as follows : 
“ Under an order dated the 17th April 1895 Sri Kishen Singh alias Hazoori 
Singh, son of Rup Narain Singh, deceased, inhabitant of mohallah Andarkila, 
one of the mohallahs of Behar, and Amrit Singh, son of Meherban Singh, 
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deceased, inhabitant of mouznh Onawan, pergunnah Behar, purchasers of the 
claim of the plaintiff were brought under the category of the plaintiffs.” The 
subsequent proceedings in the suit were headed in the same way, and it does 
not appear that Deonath Sahay had anything more to do with the suit. He is 
made a party to this appeal but this does not affect the question. The judg¬ 
ment of the lower Court is headed : “ Sri Kislien Singh and another.” That 

seems to show that the Subordinate Judge, who made the order of 17th April 
1895, himself understood the name of the original plaintiff was struck out; and 
that is the order in terms which has been made. If the new plaintiff had been 
[412] added to the list of plaintiffs no difficulty would have arisen. But it is 
contended under section 22 of the Limitation Act that as the original plaintiff 
is no longer a party to the suit, the suit must fail. The first part of that section 
is as follows: “ When after the institution of a suit a new plaintiff or defendant 
is substituted or added, the suit shall, as regards him, he deemed to have 
been instituted when he was so made a party.” There is uo doubt that, 
taking the words of that section to boar their legitimate meaning, the suit 
must lie barred so far as the substituted plaintiff's are concerned. It may, 
nerhaps, appear extraordinary that an assignment pending suit should have 
this effect, and that although the right of the original plaintiff is not barred 
the right of In's assignee should he baned as soon as it is acquirod. It might 
perhaps have been possible for us to put on that soction a construction which 
does not apply to assignments pendente life, but the proviso seems to show 
that it does so apply. It shows that the section was not intended to allow any 
benefit to those whoso rights are acquired during suit, as it expresses in one of 
such cases an exemption from the operation of the section. Our attention has 
been called to a decision of Sir Richard Garth and Mittkr, J., in Suput Singh 
v. Imrit Teivan, (18H0) I. L. R., 5 Cal., 720. In some respects that case is 
similar to tho present case. There, however, the substituted plaintiffs obtained 
leave to carry on the suit. No such leave has been obtained here. It is very 
unfortunate, but we feel ourselves unable to avoid acting upon tho plain words 
of the section. This is not the only case where an assignee may he in a worse 
position so far as limitation is concerned than his assignor. An assignee from 
a pevson who has the exemption given to minors does not obtain the same ex¬ 
emption, and acase similar to the prosent one might occur with regard to an assig¬ 
nee from a person who was a minor at the time the transaction, which he seeks 
to set aside, took place. We cannot but feel that wo may be doing a certain 
amount of injustice in this case: but we think that the Legislature has prevented 
us from coming to any other conclusion. We accordingly dismiss the suit. 

The appellants are entitled to their costs in tho Court below, [413} but, 
as the defence of limitation was not raised in that Court, and as the expense of 
this appeal has been brought about by such omission, we think that the 
appellants ought to pay the respondents’ costs of the appeals in this Court. 

S, C. C. - Appeal allowed. 

NOTES. 

£ I. LEGISLATION— 

Tho Indian Limitation Act, 1908, see. 22 (2), provides that nothing in sub-section (I) 
shall apply to a case where a party is added or substituted owing to an assignment or devolu¬ 
tion of any interest during the pendency of a suit or where a plaintiff is made a defendant 
or a defendant is made a plaintiff. This removes the previous conflict of case-law between 
cases like (1S07) 34 Cal.,012 F.B. ; (1909) 36 Cal., 675 ; (1909) 86 Cal., 683 ; (1905) 9 C.W.N., 
883 ; (1902) 26 Bom., 730 : [see also (1903) 7 C. W. N., 817j ; and those like (1907) P. R., 3. 
“ The section as amended includes not only cases in which a devolution of interest takes 
place pendente, lite owing to death, but also other cases in which such devolution ooours.” 

II. LIMITATION ON APPEAL- 

Th<? point of limitation may be raised for tho first time in appeal when the necessary 
facts arc on the record ;—(1907) 34 Gal., 941 ; 11 C W. N., 969 : 6 C. L. J., 237.] 
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IHE LEGAL REMEMBRANCER v. CttEMA NASHYA [189?] l.L.ft. 26 Cal. 414 

t 98 Cal. SIS ] 

APPELLATE CRIMINAL. 

The 21st October , 1897. 

Present: 

Mr. Justice Baneiuee and Mr. Justice Wilkins. 

The Legal Remembrancer.Appellant 

versus 

Chema Nashya.Respondent.' 

Evidence Act (/ of 1872), section, 27 —Information received from the accused — 
Statement Leading to the discover!/ of a fact— Adinissibilit// of such statement. 

If the statement of an accused person in the custody of the police is a necessary preli. 
uiinary to the lact thoroby discovered, it is admissible under soetion ‘27 I of the Evidence Act; 
it is immaterial whether the statement is sufficient to enable the Police to make the discovery 
by themselves, or is only of such a nature as to require further assistance of the accused to 
enable them to discover the fact. 

Empress of India, \. Panjimn. ( 1882) I. L. It., 4 All., 11)8. dissented from; Queen- 
Empress v. Nana, (IB8‘J) 1. L. R., H Bern., 2GB, followed ; Adu Hhikdar v. Queen-Empress 
(1885) I. L. R., II Oil., 635, referred to. 

THIS appeal was presented by the Local Government under section 117 of the 
Criminal Procedure Code (Act X of 1882) against an order of acquittal in appeal 
by the Sessions Judge of Rungp iro, setting aside the order of the Deputy 
Magistrate convicting the accused. 

The facts of the case appear from the judgment. 

No one appeared on behalf of the accused. 

The following judgments wete delivered by the High Court (Banehjek 
and Wilkins, JJ.) 

[414] Wilkins, J.- In i! iis case the accused was convicted by the Deputy 
Magistrate of Nilphamari, on the 9fch March last, with having dishonestly 
retained certain stolon property, viz., Rs. 910-0 in cash and a baijuua, and was 
sentenced under section 411 of the Indian Penal Code to nine months rigorous 
imprisonment. On appeal the Sessions Judge of Rungpore set aside the con¬ 
viction and sentence and acquitted the accused, and against this order the 
appeal which is now before us has been tiled by the Local Government under 
section 417 of the Criminal Procedure Code. 

The circumstances of the caso as disclosed by the evidence were these: 
On the night, of the lltli February 1897, the house of one Keramutulla 
Sarkar was burglariously entered and a brass bay h no with its contents, viz., 
Rs. 1,000-0 in cash, and tsvo silver ornaments were stolen from it. Information 
was given to the Police who took up t.he enquiry, and in the course of their 
investigation unsuccessfully searched (amongst others) the house of the accused. 
On the 14th February the accused was questioned by the Sub-Inspector and 

* Criminal Appeal No. 2 of 1897. against the order passed by A. Ahmad, Esq. 
Officiating Sessions Judge of Ruugpur, dated the 15th of April 1897. 

+ [Sec. 27 Provided that, when any far,l is deposed to as 
- So much of statement cr discovered in consequence of information received from a person 
confession made by accused accused of anyoffeucc, m the custody of a Police Officer, so much 
as relates to fact thereby of such information, whether it amounts to a confession or 
discovered, may be proved, not, as relates distinctly to the fact thereby discovered, may 

be proved:) . 
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made certain statements to him, offering to produce the stolen property; In 
consequence of these statements, a number of witnesses were taken by accused 
to a field olose to his house, and. there at a spot pointed out by the accused 
the stolen baguna was dug out of the ground; then accused took the party to 
the outer-courtyard of his house, and pointed out a spot in a drain olose by : 
further digging in the slope of the ditch at a place covered with rubbish brought 
to light an earthen pot containing Bs. 940-0 dedared by accused to be part 
of the stolen Bs. 1,000-0. Upon those facts the Deputy Magistrate convicted 
the accused. 

The defence of the latter was to the effect that complainant bad falsely 
brought the charge against him because he wished to marry a widowed sister 
of the accused, and the latter would not allow him to do so. But no evidenoe 
was adduced in support of this plea. The prosecution witnesses were none of 
them cross-examined on the point, and the accused merely called witnesses 
who attempted to show (but failed) that the first search of the accused’s pre¬ 
mises, including the actual places where the property was dug up, had failed 
to discover the stolon property, which accord-[415]ingly must have been 
deposited by or on behalf of the complainant where it was subsequently found. 

The Sessions Judge, in acquitting the accused, has entered into eertain 
arguments which are not very easy to understand. It is of course correct to 
say that, as a general rule, a confession made to a Police officer is not admis¬ 
sible in evidence. But section 27 of the Evidence Act provides that when any 
fact is deposed to as discovered in consequence of information received from an 
accused person, in the custody of a Police officer, so much of such information 
(whether it amounts to a confession or not) as relates distinctly to a fact 
thereby discovered, may be proved. Consequently, the Magistrate was not in 
errov in recording so much of the accused's statement to the Police as led to 
the discovery of the stolen property in this case. It is perfectly well proved 
that the accused did make such a statement, that he did take tlie search-party 
to two secret places, that ho did indicate that there the stolen property was 
buried, and that when these places were dug up, the stolen property was then 
found. The conclusion is irresistible, the guilty knowledge of the accused is 
clearly established, and no further proof of his dishonesty was necessary. If 
the Magistrate recorded a little more of the accused's statements to the Sub- 
Inspector than the law would strictly justify, the accused has not been pre¬ 
judiced thereby ; there is ample evidence, apart from that, against him. 

I should, therefore, set aside the order of acquittal passed by the Sessions 
Judge, and restore the order of the Deputy Magistrate convicting and sen¬ 
tencing the accused under section 411 of the Indian Penal Code, and I would 
direct the Magistrate to issue his warrant accordingly, in order that the accused 
may serve out that portion of the original sentence which is still unexpired. 


Banerjee, J. —I concur. I only wish to add a few words with reference 
to the applicability of section 27 of the Evidence Act to this case. 

The learned Deputy Magistrate is wrong in saying that “ section 27 of the 
Evidence Act does not apply because, to use the words of STRAIGHT, J., in 
Empress of India v. Pancham, (1882) 1. L. B., 4 All., 198), [416] it was by the 
accused’s own act and not from any information given by him that the discovery, 
took place.’’ Tn the first place, the facts here were different from those of the 
case cited, the property in this case having been actually found opt, not by the 
accused, but by one of the witnesses who dug up the property at the direction 
of the Sub-Inspector, upon the place being pointed out by the accused; And ip 
the secedSl place, the view taken by Straight, J., in fcheease ?efetred tq; hM 
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been dissented from by a Full Bench of the Bombay High Court in a later case,' 
Queen-Empress w Nana, (1889) I. L. R., 14 Bom., 260, which in my opinion 
lays down the correct rule, that where the statement of the accused is a 
necessary preliminary to the fact discovered, it is admissible under section 27 of 
fche~Bvidence Act, the question whether the statement is sufficient to enable 
the rolice to make the discovery by themselves, or is only of such a nature as 
to require further assistance of the accused to enable them to discover the fact 
being immaterial. In this view, the statement of the accused that the property 
in question had been kept concealed by him in the place pointed out, though 
that statement was made while the accused was in police custody, and not in 
the immediate presence of a Magistrate, would be admissible evidence against 
him. The view I take is in no way inconsistent with that taken by this Court 
in Adu Shikdar v. Queen-Empress’, (1885) I. L. R., 11 Cal., 635, as the part of 
the information or statement that is here used as evidence against the accused 
under section 27 relates distinctly to the fact thereby discovered and does not go 
beyond it. 

&. C. B. - 

NOTES. 

[This was followed in 2 8ind L.R., 21.] 


[28 Cal . 116 1 

CRIMINAL APPEAL. 


The 10th September , 1 H!)7. 

Present: 

Mr. Justice Baner.tkh and Mr. Justice Wilkins. 


Nabi Baksii alias Ali Baksh Sheikh.Appellant 

versus 

Queen-Empress.Respondent. : 


Theft—Removing a thing with the, object of causing trouble to the owner — 

Wrongful loss. 

The accused, who was charged by his master with having committed theft of a box, stated 
that he had removed the box and left it concealed in the 1417] cowshed to give a lesson to his 
master. The Sessions Judge in his charge to the jury said : ‘‘If the jury find that the accused 
removed the box to put the owner to trouble, that is causing wrongful loss to the owner, and 
the aot is theftand the jury returned it verdict of guiltv, (hiding " that the taking was 
with the intention of putting the owner to trouble.” 

Held, the above charge and verdict were based on an erroneous view of the law. It 
cannot be said that removing a thing to put the owner to trouble is necessarily and in every 
case causing ** wrongful loss.” 

* Criminal Appeal No. 646 of 1897, made against the order of L. Palit, Esq., Officiating 
Sessions Judge of Berbampur, dated the 29th of July 1897. 


12 CAL.—115 
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THE tacts of the case appear from the judgment. 

No one appeared on behalf of the accused. 

The judgment of the High Court (Banerjee and Wilkins, JJ.) was 
as follows: -- 

The appellant Nabi Baksh alias Ali Baksh Sheikh was tried befor#the 
Sessions Court of Murshidabad for the offence of theft committed by him while 
he was a servant of the complainant, and committed after two previous convic¬ 
tions. He was found guilty by the jury and he admitted two previous convic¬ 
tions ; and he has been sentenced by the learned Sessions Judge to two years’ 
rigorous imprisonment under sections 381 and 75 of the Indian Penal Code. 

He has appealed against the conviction and sentence; and the trial having 
been by the jury, the appeal lies only on a matter of law (see section 418 of 
the Criminal Procedure Code); and this Court can alter or reverse the verdict, 
only if it is of opinion that the verdict is erroneous owing to a misdirection by 
the Judge or to a misunderstanding on the part of the jury of the law as laid 
down by him. [see section 423, clause (d)J. 

We are of opinion that the verdict of the jury in this case is erroneous 
owing to misdirection by the Judge. For the learned Sessions Judge in his 
charge to the jury said : “ If the jury find that the accused removed the box 
to put the owner to trouble, that is causing wrongful loss to the owner, and 
the act is theft. The jury will consider the accused’s statement in this 
connection." The statement of the accused here referred to was this: “ Bebi 
then told me to produce the things, I brought out this box, which I left 
concealed in the cowshed, to give a lesson to them." And the jury returned 
a verdict of [418] guilty, finding “ that the taking was with the intention of 
putting the owner to trouble." 

Now the above charge and verdict are, we think, based on a clearly errone¬ 
ous view of the law. It is true that to constitute the offence of theft it is 
not necessary that the taking should be permanent or with an intention to appro¬ 
priate the thing taken, or that there should he wrongful gain to some oue in 
addition to wrongful loss to the real owner [see section 378 of the Indian Penal 
Code, Illustration (l), Queen-Empress v. Sricharan Chungo (1895) I. L. R., 
22 Cal., 1017]. But to constitute theft there must be an intention to take the 
thing in question dishonestly, that is, with intent to cause wrongful gain or 
wrongful loss, and can it be said that removing a, box “to put the owner 
to trouble ” is necessarily and in every case causing “ wrongful loss ” ? The 
answer must, we think, be in the negative. For, otherwise a person, keeping 
concealed for a time a valuable thing belonging to a friend, who is a careless 
man, in jest for the purpose of causing him a little anxiety, or in earnest for the 
purpose of teaching him the salutary lesson of being careful, would be guilty 
of theft, a result which the Legislature could never have intended. No doubt 
the language of section 23 of the Indian Penal Code which defines wrongful 
loss, and says a “person is said to lose wrongfully when such person is 
wrongfully kept out of any property as well as when such person is wrong¬ 
fully deprived of property,” might at first sight seem to create a difficulty in 
the way of accepting the view we take. But the difficulty is only apparent 
and not real. Of course, when the owner is kept out of possession with the 
object of depriving him of the benefit arising from the possession even 
temporarily, the case will come within the definition. But where the owner 
is kept out of possession temporarily not with any such intention, but only 
with the object of causing him trouble in the sense of mere mental anxiety, 
and with the ultimate intention of restoring the thing to him without exacting 
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or expecting any recompense, it is ,difficult to say that the detention amounts 
to-causing wrongful loss in any sense. 

[419] We, therefore, hold that the verdict in this case was erroneous 
owing to a misdirection by the Judge, and we reverse it accordingly and acquit 
the appellant. 

Having regard to all the circumstances of the case, we have not thought 
it necessary to order a retrial. 

S. C. B. 


s[25 Gal. 419] 

CRIMINAL REFERENCE. 

The 8th November, 1897. 

Present: 

Mr. Justice'jBanerjee and Mr. Justice Wilkins. 


Chundra Kumar Dey, Municipal Overseer.Complainant 

versus 

Gonesh Das Agarwalla.Accused.* 


Bengal Municipal Ad (Bengal Ad III of 1881), section 237, section 238 
and section 273—Notice of intention to build—Commencing to 
build before sanction—Refusal of sanction witkin the 
period of six weeks—Liability to fine. 

If a person after giving notice in writing of his intention to erect a house under section 
287 of the Bengal Municipal Act (Bengal Act Ill of 1884) commences to build without waiting 
for the six weeks mentioned therein (as he is not bound to do nuder the Act there being no 
such provision in it) he docs not necessarily contravene the law. 

But if he so acts, the reasonable view must be that lie docs it. at his risk, his act being 
liable to he treated as one in contravention of any legal order of the Commissioners issued 
within the statutory period of six weeks, if such order docs not sanction the proposed build¬ 
ing ; the above appears to bo the only reasonable view of section 238 of the Act. 

REFERENCE under section 438 of the Criminal Procedure Code submitted by 
the Deputy Commissioner of Lakhimpur. 

The facts of the case appear sufficiently from the letter of reference, the 
material portion of which was as follows : — 

" In this ease one Gonesh Das Agarwalla, a merchant of Debrugarh, applied to the 
Municipal Commissioners, on the 20th July 1897, for permission to erect a house on the 
Strand Road. 

" The Vice-Chairman enquired into the ease, and as the result of his enquiry a notice 
was issued on Gouesh Das, directing him not to erect the house and to demolish it, if 

* Criminal Reference No. 290 of 1897, made by L. J. Kershaw, Esq., Deputy Commis- 
lioner of Lakhimpore, dated the 2lBt of October 1897. 
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already built. This notice was served on August [ 420 ] 5th, 1897, after the building 
had been completed. The Vice-Chairman reported the matter to the Chairman, who insti¬ 
tuted a prosecution under section 278 of the Municipal A ct - 

'* The case was tried by the Senior Extra Assistant Commissioner who found that the 
notice under sootion 238 was served aftor the building was completed. He was of bpinion 
that the accused should not have proceeded with the building without permission, but 
should have waited six weeks to allow the Commissioners to pass orders on his application. 
He was of opinion that the provision of section 238 (1) had been contravened, and that an 
offence had been committed under section 273 (1). 

“ The acouscd was fined Bs. 20. 

“ I consider the accuracy of the finding of >thc lower Court extremely doubtful. Section ' 
278 (1) provides that whoever begins to build contrary to the provision of seotion 288 is liable 
to punishment. As the accused admittedly made au application to the Commissioners 
asking for permission to build the house he bar. clearly not contravened the provision of 
section 238 (1) and is, therefore, apparently not liable under section 273 (1). 

“ The Commissioners havea separate remedy. They inaj direct the demolition of the 
building already erected without their consent. They have actually, it appears, directed the 
accused in the notice, dated the 3rd August 181)7. -to demolish the building, but he has not 
apparently taken any steps to carry cut this order. 

“ The lower Court (as appears from-the explanation of tho Magistrate) was of opinion 
that the accused was legally hound to wait six weeks before he commouced building. 

“ I venture to differ from this view, The framers of the Act apparently desired to place 
no restriction to the commencement of operations in pucca buildings. In the erection of 
huts, the builder is bound under section 243 to give one month’s notice before he commences 
building. There does not appear to be any su:h provision in the ease of pucca buildings. 

“ I venture to submit on these grounds that the conviction is bad in law and should bo - 
set aside.” 

No one appeared in support of the reference. 

The judgment of the High Court (Banerjee and Wilkins, JJ.) is as 
follows:— 

In this case the accused Gonesh Das Agarwalla was convicted by the Extra 
Assistant Commissioner of Debrugarh under section ‘273 (l) of tho Bengal 
Municipal Act 1II of 1884 (as amended by Bengal Acts IV and VI of 1894) for 
having begun to build a house [421] contrary to the provisions of section 238 
of the Act and was fined Rs. 20. The Deputy Commissioner of Lakbimpore 
has referred the casoto this Court under the provisions of section 438 of the 
Criminal Procedure Code, as he is of opinion that the conviction of the accused, 
is bad in law, inasmuch as the notice issued by the Municipal Commissioners 
forbidding the erection of the house, and which was served upon the accused 
after the house had been completed, was too late, and that the accused was 
not bound to wail for the permission of the Commissioners before commencing 
to build the house. 

’ It is an admitted fact that the accused did, before commencing to build 
the bouse, give a written notice to the Commissioners under section 237 (1) of 
the Act. The question is whether tho accused in commencing to build before 
patting the permission of the Commissioners, and without waiting for the 
“ six weeks ” mentioned in that section, contravened the provisions of section' 
273 (1) of the Act. i 

Under section 237 of the Act the Commissioners were allowed six weeks 
from the receipt ol the notice given by the accused to deliberate upon'the 
matter, and to grant or refuse sanction for the proposed building; as a matter 
of faot they refused to sanotion it, within the statutory period, but in the 
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meanwhile, the accused, without waiting for their decision, commenced and 
completed the erection of the building. 

Section 378 (1) is as follows: “Whosoever.begins to build. 

.any house contrary to the provisions of section 238.shall be 

liable.to a fine of Es. 50.” 

Section 238 (1) provides: “ Should any person commence to erect. 

such house...in contravention of any legal order of the Commissioners 

issued within six weeks of receipt of a valid notice under the last preceding 
section, the Commissioners may, by notice to he delivered within fifteen days, 
require the building to be altered or demolished. ” 

Thus, if the provisions of both these sections arc fulfilled, the Commis¬ 
sioners have two remedies, viz., (1) by prosecution and fine under section 273, 
and (2) by altering or demolishing the objectionable building. 

[428] The question in the present case is, whether the provisions of sec¬ 
tions 238 and 273 (l) of the Act were fulfilled, or, in other words, whether the 
accused can be said to have commenced to erect the house " in contravention 
of a legal order” whicli was not communicated to him until after the building 
had been completed. So far as we understand the Act, the accused was not 
bound to wait for six weeks before getting a reply to his notice ; it is true that 
the Commissioners are allowed that period within which to come to their 
decision ; but the Act is silent as to the counter-obligation alleged against the 
accused, whatever the intention of the framers of the Act may have been. 

But, though that is so, and though, by commencing to build after giving 
the notice required by section 237, without waiting for the six weeks mention¬ 
ed in it, a person does not'necessarily contraveno the law, yet when he so acts, 
the reasonable view must be that he does it at his risk, his act being liable to 
be treated as one in contravention of any legal order of the Commissioners 
issued within the statutory period of six weeks, if such order does not sanction 
the proposed building. As be commences to build in anticipation of sanction, 
bis act is valid if the sanction is obtained ; hut if sanction is refused within 
the statutory period, the t from its commencement must bo held to 
have been in contravention of the order-of the Commissioners, though issued 
subsequently within the statutory period. 

This appears to us to ho the only reasonable view of section 238 of the 
Act. The language of the section is doubtless faulty ; hut its meaning is clear. 

To hold that a building completed before receipt of the order of the Com¬ 
missioners refusing sanction within the statutory period is unaffected by that 
older, would be to hold in such cases sections 237 and 238 are a nullity. 

For these reasons, wo think that the order of the Extra Assistant 
Commissioner was right and should stand. 

S. C. B. 


NOTES. 

[Sue also (1909) P.E., 18 Cr.J 
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iti.ft 25 Cal. 42§ Brown v. RrithIraj Mandal [189?] 

[423] CRIMINAL REVISION. 

The 1st December, 1897, 

Present : 

Mr. Justice Hill and Mr. Justice Wilkins. 


Brown.(1st Party) Petitioner 

versus 

Prithiraj Mandal.(2nd Party) Opposite Party.* 


Possession, Order of Criminal Court as to—Criminal Procedure Code 
(Act X of 1882), section 145—Parties to Proceedings— 

Manager in Possession. 

A ponton who is in possession of laud merely as manager for the actual proprietor should 
not be made a party to proceedings under section 145 of the Criminal Procedure Code ■ 
Behary Lall Trigmdil v. Darby, (1894) I.L.R., 21 Cal , 915, followed 

THE facts of the case appear from the judgment. 

Mr. A. M. Dunne appeared for the Petitioner. 

Babu Kritanto Kumar Bose for the Opposite Party. 

The Deputy Legal Remembrancer (Mr. Gordon Leith) for the Crown. 

The judgment of the High Court (Hill and Wilkins, JJ.) is as follows • 

These proceedings were instituted under section, 145 of the Code of Crimi¬ 
nal Procedure by one Prithiraj Mandal against Mr. A. P. Brown in the Court of 
the Sub-Divisional Magistrate of Kurseong. They relate to four plots of land 
which were claimed by the complainant on the ground that he was in posses- 
, sion of them as tenant. He asserted that he had been dispossessed by Mr. Brown. 
The proceedings were transferred on the 9th April 1897 to the Court of 
the Deputy Magistrate of Darjeeling. After the Deputy Magistrate had held 
a local investigation, he drew up a proceeding under section 145, requiring 
the parties to put in written statements of the respective cases and to appear 
before him for disposal of the matter in due course. In the result he 
arrived at the conclusion that the complainant Prithiraj Mandal was entitled 
to retail! possession of the first and second of the plots ; that in respect of 
tut] the third plot he was entitled to graze his cattle upon it; and with 
regard to that particular plot he made an order in favour of Prithiraj Mandal 
under section 147. With reference to the fourth plot his finding was that 
Mr. Btbwfi was the person in possession, and he accordingly ordered him to be 
retained in possession. 

Exception has been taken to the proceedings and orders of the Magistrate 
upon varbufe grounds. ' It appears to us, however, that it is necessary only to 
refer to the first, as we think it to be conclusive of the case. In the written 
statement put in on behalf of Mr. Brown, it has been stated, and it has been 
so found by the Magistrate that he, Mr. Brown, was not the actual proprietor 
of the land in dispute, but was there merely in the character of a manager for the 
actual proprietor one Mr. Ephgrave, who appears himself to be a resident of 
Darjeeling, and to have been present there at the time of these proceedings. 

It has been contended before us upon the authority of the case of Behary. 
Lall Trigunait v. Darby, (1894) I. L. R., 21 Cal., 915, that, having regard to 
the fact that Brown had no interest in the land hut was in possession merely 

* Criminal Revision No. 508 of 1897, made against the order passed. 
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as manager for the actual proprietor, he -was not a proper party to these pro¬ 
ceedings," and that they'are therefore bad ab initio. We think that this con¬ 
tention is sound ; and that we have no alternative but to give effect to it. In 
the case to which reference has been made the person against whom the claim 
was preferred and who was treated as the second party in the case was a 
Mr. Darby, who was the manager of a certain coal company, which claimed to 
be in possession of the land. W T hat the Court there said was this : “ We 

think that this rule must be made absolute, and that it is enough for us to 
say that it must be made absolute, because the persons interested are not before 
the Court. Mr. Darby, in whose favour this order has been made, in his written 
statement, states that the property in question belongs to a coal company ; 
and that his position is that of a manager of the company. He does not state 
that he has any interest except as manager, and does not state that he has any 
independent, or in fact any, possession, except as representing the company 
on whose behalf he is managing the mine. We do not think that that kind of 
[428] possession is a possession such as is contemplated by this section, or, as 
I said just now, that the parties interested are properly beforo us.” We think 
the principles thus laid down are applicable to the present case, and we 
accordingly set aside the proceedings ab initio. 

The case relied upon by the other side, Protap Narain Singh v. Rajendro 
Narain Singh (I. L. R. 24 Cal., Criminal Revision, 55) in our opinion has no 
application here. We further direct that the costs which were made payable 
by“Mr. Brown by the orders of the Deputy Magistrate, dated the -30th June and 
2nd July, if paid be refunded. 

S. C, B. 

NOTEB. 

CA manager oi an absentee proprietor does represent him, sec 81 Cal., 48 ; overruling 7 
C.W.N., 208.J 


[ 29 Cal .'429 ] 

The. 8th December, 1897. 

Present : 

Mr. Justice Hill and Mr. Justice Wilkins. 


Indra Nath Banerjee.Petitioner 

versus 

Queen-Empress on the complaint of Matilal Mookerjee 
and others.Opposite Party,’ 

Nuisance — Cremation—Burning-ghat or cremation-ground—Criminal Procedure 
Code ( Act X of 1882), sections 133, 140, 437—Jurisdiction of District Magis¬ 
trate to order further inquiry, in a proceeding under section 133 of the Code — 

“Legalised nuisance”—Private cremation-ground. Duties of 
owner of —“ Public place ”—“ Trade or occupation ”—Order 
of removal of burning-ghat--Form of Notice. 

A District Magistrate has, strictly speaking, no power under section 437 of the Criminal 
Procedure Code (Act X of 1882) to order a ‘ further inquiry ’ into a proceeding under section 

* Criminal Revision No. 566 of 1897. 
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188 of the Code, which has been practically dropped by n Saboidinate Magistrate the proper 
course being to refer the ma tter to the High Court 1 

Although t burning ghit ot cremation ground may not in itself be a “ nuisance ” 
within the meaning of cl iuw. 2 si etun m of thi, Orimui it Proved mo Code (Act X of 1882) 
still a Magistrate will hive i jurisdiction 1 > tike ution undu that section if it is shown 
that such a ghit oi gioun 1 is m sin h m olli nsu state ot that crem itiou is canud upon 
it in sue h an offou-m mimur is t > bo i sout o of injury dauget oi mno> moo to persons 
lmng in thi vitnnli 

Quton b mptes't v S annnadhn Pillai (18%) I L R 19 Mid 464 467, 468 and 
Bamfmd v l untie if (1862) U 1 7 Q U (1 \ oh 286) referred to and discussed 
Btmdabun (hundn Jtoii \ C limiuin oj \1un%uy\l ( oinmnnnnm tf Seiampme (1873) 19 
\V R Civ 709 distinguish! d 

[426] A private proprn tor m»y lie guiltv of lets d me m his pnv iti piopcrty which may 
giv< rise to i public nuisinu thi ownet of 11 umitiongiouud mn bt held tc cieatea 1 nui¬ 
sance ’ if he allows the i« m itiou if bodies up m that gif und t bt si performed as to annoy 
orendmgei (helms iml piopirtus ot puson li\in„ in tin nugh i urhood 

The pmpru-tir c f it rem iticn ground cinn t b sudti bt, ciriymg ou iny ‘ trade or 
occupitiou within the mounng ifilausel ->u ti n IjJ of the Cuminil Piocedure Code 

A Alagisti lie his no p iwir uuder » h n 11) r thi l timinil I , ro<’ dure Code to order 
the timn ll ot a burmm, ghit fuip i*s positi m but hi < m dir it i ptopurtor to remove 
the nuisinu it to tike such steps is would (suit m (h ipnntun of ooipses ceasing 
to bi » nuismw to thi public 

THrficthot the ciso tnd the uguments adduced, aie tully set forth m the 
judgment of the ITic.li Couit 

Mr Jachwn, Bibu Diqambet Lhattnjet, Bibu Dihendia Chundet Mullick, 
and Babu Duai ha Nath Mitto, for the Petitioner 

The Deputy Lrqal llemonlnancn (Mi (ludon Leith) ind Babu Samatul 
Chundei Dutt foi the Gtown 

Tiie judgment of the Court (Hill ind Wilkins JJ ) was as. follows — 

This is nule tilling upon the Di&tuct Mi„ish ite of Buidvyan to shew 
caute wh> the oidei ot the Suli Divisionil Othcei of hitwa, dated the 21st 
lulv 1897 making absolute undei section 117 of the Ciinunal Piocoduie Code, 
* conditional order issued bv tbit olhcei on the >4th \piil 1S97 undei section 
133 of the Omninil Pio^edure Cide and c illin., upon the jietifionei to remove 
a burning glut bom its piesmt position when it is inuisinro oi to shew cause 
why such condition il oidei should not be mule absolute, should not be 
Set aside 

The facts appear to be as follows - 

Ptevious to the 10th June 1891 J he buining ghat oi ciemation-ground 
fn question was situated on the boideis of villages Monanpur apd Naihati, on 
the application of some of the inbihit ant-, ot Mohanpui proceedings were insti¬ 
tuted agunst the pioptietor fthe piesent petitionei) undei section 133 of 
the Grimm il Pioceduie C ode, and on the 10th luno 1893, at the instance 
of the Distnot Mays! l ate, the petitioner i amoved the burning ghat [427] to its 
piesent position In Novemhoi 18% some of the inhabitants of Naihati moved 
the Sub-Divisional Ofltcer undei section 133 of the Curamai Procedure Code 
fortho removal of the ghat from its new site and, on the 4th March 1897, 
the Deputv Magistiate declined to interfere, not because the ghat as conducted 
w&b not i “ limn mee’ within the moaning of the section but because “ as 
thtie must exist a burning ghat for the ciemation of the dead* and as heooald 
not hod a more suitable spot it would be futile to take proceedings ‘under 



* QUEEN -EMPRESS [1897] 1.LH.26 Cal. 428 

section 133 of the Criminal Procedure Code/’ The result was that the 
'Deputy Magistrate ordered the application to be “ filed,” 

TheNaihati people then moved the District Magistrate in revision of 
this order, and asked that a proceeding under section 133 of the Criminal 
Procedure Code might be drawn up against the petitioner to remove the said 
“ nuisance from the Naihati village.” Upon, receipt of this petition, the 
District Magistrate ordered it to be forwarded to the Bub-Divisional Officer, 
who was directed to institute fresh proceedings under section 133. The Sub- 
Divisional Officer accordingly drew up his proceedings of the 24th April, 
with the result that he made the order absolute which the petitioner now seeks 
to have set aside. 

We have heard the Deputy Legal Remembrancer, who appears on behalf 
of the Crown, to show cause against the rule, and we have also heard 
Mr. Jackson for the petitioner in support of this rule. We now proceed to deal 
seriatim with the arguments used by Mr. Jackson in support of his contention 
that the rule should be made absolute. 

The first ground of objection is that the proceedings are bud, inasmuch as 
the District Magistrate had no authority to order a further inquiry into the 
application of the inhabitants of Naihati, which had been practically rejected 
or refused by the Sub-Divisional Officer. We cannot accept the arguments set 
up in reply to this, viz., that the proceedings instituted in April 1897 were not in 
continuation of the application of November 1890, but were fresh proceedings 
altogether. There is nothing in the petition to the District Magistrate to 
show that the inhabitants of Naihati complained to him upon a new state 
of affairs, or upon [428] any fresh nuisance which had occurred since the 
Sub-Divisional Officer had refused to interfere; and the conditional ordor which 
was ultimately made absolute was one issued upon the original complaint 
stated in the application of November 1896. But we may dispose of this 
objection by saying that, though strictly speaking the District Magistrate may 
have had no power under section 437 of the Criminal Procedure Code to order 
a further inquiry into this matter, still wo do not think it necessary to set 
aside the whole of the proceedings upon this ground, for, had the District 
Magistrate referred the petition to this Court as would appear to have been the 
proper course, we should certainly have directed the Sub-Divisional Officer to 
proceed and .hold the formal inquiry which he has now held. 

The second contention of the learned Counsel for the petitioner is that, as 
no burning-ghat can he a public nuisance, the Magistrate had no authority to 
take action under section 133 of the Criminal Procedure Code in respect 
of this burning-ghat. Mr. Jackson supports this contention by referring 
,to certain remarks contained in the judgment of a Divisional Bench of 
the Madras High Court in the case of Queen-Empress v. Saminadha Pillat, 
(1896) I. L. R., 19 Mad., 464,467, 468. The accused in that case had been 
convicted under section 290 of the Indian Penal Code for having cremated a 
corpse at a certain place, and the learned Judges remarked that ‘‘it is clear 
that the act of the accused falls under the limited class of cases sometimes 
designated as nuisance “legalised.” In other words it seems to be one instance 
of those compromises belonging to social life I alluded to by POLLOCK, C.B., in 
Bam/crd v. Turnley , (1862) 31 L. J., Q. B. (Ex. Ch.), 286] upon which the 
peace and comfort of that life mainly depend, and in which some apparent 
natural right is invaded or some enjoyment abridged to provide for the more 
general convenience or necessities of the whole community.” Now the expres¬ 
sion “ legalised nuisance ” used in this connection might at first sight seem to 
render innocent in law the practice of cremation under any circumstances 
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• Whatsoever. Brit that this is hot the true meaning of the phrase, and that it was 
not so interpreted in the case above referred to, is clear from what immediately 
follows in the same [«W] judgment. The learned Judges go on to Say (at 
p. 467 of the report): “ In support of the above view, it is hardly necessary to 
observe that not only the religious sentiments of all sections of the community, 
but also the requirements of general health and comfort, absolutely demand 
that corpses shall be disposed of as early as practicable, so as not to prove 
hurtful to the living. It is this imperative necessity that, as a general rule, 
casts upon persons having charge of corpses, not only as a matter of social but 
also of legal obligation, the duty of arranging for the disposal of those corpses 
in a reasonably speedy, decent and inoffensive way,” and further on, at p. 468, 
“ When persons like the accused entitled to use a particular spot dedicated for 
the communal purpose of cremation use it for that purpose in a manner neither 
unusual nor calculated to aggravate the inconveniences necessarily incident to 
such an act as it is generally performed in this country, it must be admitted 
that he does what is perfectly lawful.” In fact the case cited does not go 
further than this ; it is an authority upon the point that a cremation-ground 
properly kept and used cannot he considered a public nuisance, but it does not 
decide that a cremation-ground kept and used in such a manner as to be 
offensive or a source of injury, danger or annoyance to the people in general, 
who dwell in the vicinity, is not therefore a “ public nuisance ” within the 
meaning of section 268 of the Indian Penal Code, or a “ nuisance ” within the 
meaning of the second paragraph of section 133 of the Criminal Procedure Code. 

In support of this branch of his argament, Mr. Jackson also relied upon 
the case of Brindabun Chundcr Roy v. Chairman of the Municipal Commis¬ 
sioners of Serampore, (1873) 19 W. R., Civ., 309, but that case does not seem to 
us to be very much in point. Its decision turned upon the construction of 
section 79 of the Municipal Act of 1864, and the conclusion arrived at was 
that Municipal Commissioners could not close a cremation-ground under that 
section, merely because they thought that the burning of dead bodies was 
offensive: it was necessary in order to give them jurisdiction that they should 
be satisfied upon the evidence of competent persons, that the ground was in 
such a state as to be dangerous to the [430] health of persons living in the 
neighbourhood (see pp. 312 and 314 of the report). 

We, therefore, Hold that, although a burning-ghat or cremation-ground 
may not in itself he a nuisance within the meaning of clause 2, section 133 of 
the Criminal Procedure Code, still a Magistrate will have jurisdiction under 
that clause if it is shown that such a ghat or ground is in such an offensive 
state, or that cremation is carried on upon it in such an offensive manner, as 
to be a source of injury, danger, or annoyance to persons living in the vicinity. 
As a matter of fact this iB what the Magistrate in the present case has 
clearly found upon the evidence given before him. 

Tho third objection takeu on behalf of the petitioner is that as this crema¬ 
tion-ground is private property, it is not a “ public place ” within the meaning 
of section 133 of the Criminal Procedure Code, and that consequently the 
Magistrate had no jurisdiction to proceed under the second clause of that section. 
No doubt this burning-ghat is the property of the petitioner, and is not itself 
a. public place. But the question before us is not so much whether the land 
itself is public or private, as whether the “ nuisance ” complained of is on or 
at a public place. The distinction is clear. It is not the place where the 
nuisance originates which we have to look to, it is the nuisance itself. And 
wo have no hesitation in saying that in our opinion a private proprietor may 
be guilty of acts done on his private property, which may give rise to a ^public 

m 



QUfcfett-feMfrRESS (18973 l.L.R. zb di. 431 

nuisance to those living in tbe neighbourhood. A private owner who fires oft' 
blank charges from a cannon in fc his compound may give rise >tiva public 
nuisance, so far as regards persons riding or driving on a public way just outside 
the oompound. So also the owner of a cremation-ground may fairly beheld 
to create a nuisance if he allows the cremation of bodies upon that ground 
to be so performed as to annoy or endanger the lives and properties of persons 
living in the vicinity. 

This, we think, is the proper reply to the argument as set forth. It is 
not enough to say, as has been urged by the Deputy Legal Remembrancer, that 
clause 3 of section 133 of the Criminal [431] Procedure Code would apply to this 
case. In the first place the petitioner in the present case cannot be said to be 
carrying on any “ trade or occupation,” he merely puts his land at the disposal 
of any one who wishes to cremato a dead body, and makes his profit by charg¬ 
ing a high rent to a tenant who sells wood to the relatives. In the second 
place the proceedings throughout have been conducted withVeferenee to clause 2, 
and not to clause 3, of section 133. 

For these reasons we think that we should not he justified in setting aside 
the order of the Sub-Divisional Officer, who has found as a fact upon evidence, 
which he summarises in his judgment, that the practice of cremating corpses 
as carried on upon the petitioner’s land, amounts to a nuisance within the 
meaning of section 133 of the Criminal Procedure Code. It is not sufficient 
for the petitioner to say that it is not he who commits the nuisauco which is 
one which (if it exists at all) is created by the murtlafarashns or professional 
corpse-burners paid by the persons who use tho cremation-ground. If he 
permits his ground to be used for such a purpose, it is incumbent upon him to 
take care that it is used in a proper, decant, and inoffensive manner, whereas 
the findings are that tho process of cremation i;s so conducted as to be opposed 
to public decency, and to be a source of annoyance to the neighbours. It is for 
the petitioner to see that tho ground is properly enclosed, and that no offensive 
matter is allowed to lie about it or to travel beyond its boundaries so as to 
annoy the public, 

But we think that the form of the order absolute made by the Suh-Divi- 
sional Officer is open to objection. The Sub-Divisional Officer has directed the 
petitioner to “ remove the burning-ghat from its present position.” This, under 
the section, he had no power to do. What ho had jurisdiction to direct was 
that the petitioner should “ remove the nuisance ” ; in other words take 
such steps as would result in the cremation of corpses at this placo ceasing to 
be a nuisance to the public. And we think that this is the form in which the 
notice, to be given to the petitioner under section 140 of the Criminal Procedure 
Code, should be drawn up. If, as would appear from the Sub-Divisional Officer’s 
order of [432] the 7th August last, a new and more convenient site lias been 
selected for a burning-ghat, and if the petitioner has no objection to remove it 
to that site, so much the better. But if he desires to retain the ghat where it 
is, the Magistrate has no authority to force him to remove it, and to prevent 
its being used for cremation purposes, so long as he takes care that it is not a 
nuisance to the neighbourhood. To this extent, therefore, and only to this 
extent, will the rule be made absolute. 

B. D. B. 
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CRIMINAL REFERENCE 


The 19th Oitobei, Jb!J? 

PllRSLM 

Mu Jusiicl Bani ht*l am) Mr Justiu, Wilkins. 

C^uoon Jjinpioss 
insus 

Mdkund Ram and ofheis \ccused pctitunuub 

Uaniblnm Ad ( Iiait/al Ad II of lSbt), sutton ti Lonline n tjamihg house — 

( omus- Instiununts of tmmniq 

Ctinusms lx tu led is uistruoipnls of glining whm thci nctisid is counters oi as 
a nit ills to f irr> on giui'iig 

J he luid ng ol lowi k s m i hous up m s< iri h in idt undii i w iri nit will under section 6 
o£ the lr until mg Vet (Leugil litlloi I sf» /) i ust inbuUibh pit sumption that the house 
is used is i common gun mg house 

KIFLHIMI submitted uudei sec-timi Id's ot the Cimnnal Pioceclme Code by 
the Ofliciating Sessions .Judge of Cuttack, igamst a conviction and sentence 
unde* section 4 ot the Gambling Vet (Bengal Vet II of 18G7J The material 
poition of the lettei ot lefpicnce was as follows 

1 he ficts ippt u to lit (hit i Ctrlim house u is i udtd l\ the police dumig the night, 
ind the ucusid m ic lound si itcu n«und i ht.ip if pn c mdccMUfs Hit lust accused w is 
suit up undo st i tiion i hut w is icqmtlid In w is howiiu t minted with th« otlieis under 
hcctn u 1 Ihi AI igisti ili ippt us tihue found tint Liu lioust w is oicupud In all the 
acoistd i xtept tin lit ihnmis illusion to lx thtu n f uu on nig the in 

'Hit pio ccution must pron lint the pint t nics undi r the dituution of a 
noinmnii g lining hi u c m sfition 1 of tht \< t t ikm isitli sitti >n (> It is, 1 btlieie, 
scttltd tint t in ut u 1 1 istiuuu nts of ^lining (Jiuni I n pii is v l ilhal hhaichnnd, 
tlHHl) 1 L K f> Ilmi 1‘) 1 ht v i i of ton i u issunttihal moit doubtful They 

[483] in not instillments pnuiirilt di iscd u mtoidcd toi gtnmig In a vtr\ rtcuit caso, 
Quten I nijntss i liahi Mis it ,18*1711 L It 1‘) \11 Ul it w is he Id lb it if tom in woe 
used m am pirtnu i < iso is m trumeuts of g lining thi\ should be considered as such for 
the purpose of the Vet 1 umli rst md this to apply to the < asi m which tonnes arc used as 
touuters re pit sen ting t higher dcnominition tf toms When the tuwi les thcm«elveb are 
gamuled for I think they aic not instruments of gaining The game m the prcuent case 
wis probabh some iaru ti of odds and pi oils md it appeals that conne s and pice were the 
things gambit d for 2J ton rut exchange foi i put It is un possible to say whethei the 
tonne \ weie gimblid foi is counters oi for themselus 1 haie not boen loferred to any 
Galcutti rise on tbi legal status of comm nidi think it would be dcbirahlo to have a 
definite ailing ou the subyeof 

“ VuoLher nccc ssari pait of the definition of a common g mnng house is that it must be 
kt pt for the piofit of the oceupiei Sec tion b unde i eei tain circumstanceh raises a rebuttable 
presumptnu tha* it is so occupied In this case, however, the petbon who wab tried as the 

* Criminal Refciciue iso ‘271 ol 181)7 made by W. B Brown, Ebq., Ofhciating Sessions, 
judge ut Cuttack, dated the 20th of September 1807. 
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„ . . , constituting the offence, but that the conLy. nxr i + u„ + 

occupier was actually acqu.tted c c0nvicted B waf , accompaniod by crimi„CX\t tioy 
house jb occupied by all thoaccusec lu ^ ^^ f J e . 

live there permanently or tWtheyV in section H5oL rahl ^ na ^ 

believed that the occupiers made gam or g .. . - .. ... ^rahinms who w 


believed that the occupiers maao gam or t criminal force mus^ ao^od-s 

probably .ervanta. On th.. prouad, I rf , “ h " 

dwelling house or their club, and was not a ^ q£ assau it w , US 
No oae appeared in support of the applicable j{ t - 

The judgment of the High Court and Wilkins, JJ.) was as 


follows :— 

The accused have been convicted under section 4 of Bengal Act II of 
1867 and sentenced to pay a fine of Rs. 10 each. The learned Sessions Judge 
recommends that the conviction and sentence be set aside on the ground that 
the house in which the accused were found is not shewn to be a common 
gaming house within the meaning of section 1 of tho Act. 

To sustain a conviction under section 4 of the Act, no doubt two things 
have to bo established, first, that the accused wore found gambling, and, 
second, that the plaeo where they wore found was a common gaining house 
within the meaning of the Act. The first is clearly established as has been 
found in the judgment of the Magistrate. As to the second, the mere fact of 
gambling having taken place in the house on previous occasions was not, as 
the Magistrate [434] appears to think, sufficient to make it a common gaming 
house within tho meaning of the Act, as the condition that it must be kopt 
“for the profit or gain of the person owning, occupying, using, or keeping ” it, 
though inferrible from it, would not be necessarily established by that fact. 
But if cowries are instruments of gaming within the meaning of the Act, the 
finding of cowries in the house upon search made under the warrant issued in 
this case will, under section 6 of tho Act, raise a rebuttable presumption that 
the house is used as a common gaming house. Now, though coins are not' 
instruments of gaming, as lias been held in Queen-Eiupress v. Vithal Bhaichand, 
(1881) 1. L. R.„ 6 Bom., ID, cowries are different from coins, and maybe 
treated as instruments of gaming, where they are used as counters, or as a 
means to carry on gaming. See Queen-Empress v. Bala Mtsra, (1897) I.L.R., 
19 All., 311. And in the present case, having regard to the fact that thoro 
were found both pice and cowries, and the latter were being used as means of 
gaming, we think the presumption under section 0 of tho Act may well arise, 
a presumption which is further supported by the fact of the house having been 
used for gaming on previous occasions. 

We therefore decline to interfere in this case. 


S. C. B. 
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CRIMINAL REFJir* 97 - 


Mu. Jo Mr. Justice Wilkies. 

The 19th Ocfc- 

Ram Cha, Prep .Complainant 

^ :rsus 

Jityandria alias Farin^BTmttaeharjee.....Accused.* 


Criminal Procedure Code (Act X of 1882), section 522—Restoration of posses¬ 
sion of immoveable property— Dispossession by use of criminal force. 

The words “ an offence attended by criminal force ” in section 522 of the Criminal 
Procedure Code(Act X of 1982) mean an offence, of which criminal force forms an ingredient. 
Section 522 is not applicable to cases where there has been no conviction for criminal force, 
either separately or as an ingredient of the offence of which there is a conviction, and where 
thore is no finding that any person has boon dispossessed of any immoveable property by 
criminal force. 

[488] Luchmi Das v. Pallat Lail, (1875) 23 W. R. Cr., 54, and Soshi Bhusan Dutt v, 
Pyari Kishore liisiras, (1897) 1.0. W. N., Ccr.Vl., followed. 

REFERENCE under section 438 of the Criminal Procedure Code by the Sessions 
Judge of Moorshodabad. The facts of the ease appear from the following 
portion of the letter of reference :— 

“ The trial was concluded on the 10th December lfi'JG, and all the accused were convicted 
under section 143 of the Penal Code. They appealed to the District Magistrate, who on 
the 17th December upheld the conviction. 

“ On the 26th July the complainant in the case under section 143 of the Indian Penal 
Code made an application to the Honorary Magistrate who had tried the case, for an order 
under section 522 of the Criminal Procedure Code. The Honorary Magistrate recorded the 
following order on the petition : ‘ Possession bu given to the complainant under section 522 
of the Criminal Procedure Code.’ The petitioner moved this Court to refer the matter to 
the High Court on the ground that it was illegal. The petitioner was the principal accused 
and was convicted under section 143 of the Indian Penal Code on the 10th December last. 
A rule was issued by this Court in the following terms: ‘ Let a rule issue on the District 
Magistrate and on the opposite party to show cause why a reference to the High Court should 
not be made with the recommendation that the order under section 522 of the Criminal 
Procedure Code be set aside on the following grounds: (a) That the original conviction 
having boon for an offence which did not contain the element of force, section 522 is inappli- 
cable. ( b ) That in the original case it was not found that thcro was any dispossession of 
the opposite party, (t ) That the original case having been decided in December last the 
Honorary Magistrate was not competent to pass an order under section 522 of the Criminal 
Procedure Code in July.' 

“The Honorary Magistrate has not offered any explanation. 

“ The order appears to mo to be clearly illegal and improper. The conviction was under 
section 143 of the Indian Penal Code, of which offence the use of criminal force is not a con¬ 
stituent element. Section 522 of the Code of Criminal Procedure applies 1 whenever a person 
is convicted of an offence attended by criminal force.’ 1 interpret the phrase ‘ attended by 
criminal force,’ to moan ‘ of which the use of criminal force is an ingredient.’ The learned 
pleader for the opposite party argued (1) that the phrase ' attended by criminal force ’ might 
mean attended by the nse of criminal force or the show of criminal force, and (2) that 
‘attended by criminal force’ might be interpreted to mean not that the use of criminal foroe 

* Criminal Reference No. 275 of 1897 made by L. Palit, Esq., Officiating Sessions Judge 
of Murshedatskd, datqd the 25th of September ISP* 7 
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mast necessarily be an ingredient constituting the offence, but tha t the confer : |bn of the 
offence of which the aocused [4301 is convicted was accompanied by criminal oQce, though 
there may have been no conviction fo&j^he use of such criminal force. I thinlHftith the argu¬ 
ments arc unsound. ‘ Criminal force ’ has been defined in section 850 of the Indian Penal 
Code, and it is quite clear from that section that criminal force must necessarily mean the 
use of force and does not include the show of criminal force. Had criminal force included 
the show of criminal force the definition of assault would have been unnecessary. 
As to the second contention that the section is applicable if the commission of the offence of 
which a person iB convicted was accompanied by criminal force, although there was no convic¬ 
tion for such criminal force, it amounts to this, that the Court passing the order is to go 
beyond the oonviotion, and consider whether there was criminal force used or not apart from 
the conviction. That certainly could never have been intended. If the section was intended 
to mean that then it would have run as follows: ‘ Whenever a person is convicted of an 

offence and it appears to the Court that, any person has been dispossessed pf immoveable 
property by criminal force, the Court may, &c.,’ instead of being as it is now ‘ whenever a 
person is convicted of an offonce.attended by criminal force.' I am therefore of opinion that 
section 522 of the Code of Criminal Procedure is not applicable to eases whore there has been 
no conviction for criminal force either separately or as an ingredient of the offence of 
which there is a conviction. Even if it be admitted that the section is applicable to such 
cases, it is to be noted that there is no finding in the Honorary Magistrate’s judgment as to 
the use of oriminal force. He no doubt says in giving the account of the prosecution that the 
men assembled were throwing brickbats, but he nowhere finds that as an established fact. 

^ “ The second ground on which the rule was issued was : ‘ That, in the original ease it 
was not found that there was any dispossession of the opposite party.’ The Honorary Magis¬ 
trate's judgment on this point is as follows: ‘ The accused’s main contention is that the said 
piece of land belongs to the said Nehalia Estate, of which first accused is the executor and 
rest servants and defendants, on a purchase from one Lakhan Chandra, first witness for 
defence. Both the parties filed documentary evidence. It appears that Lakhan Chandra 
purchased it on a sale by the Official Assignee and that the land formerly belonged to one ' 
Gahi Babu. The boundary mentioned in the deed executed by the Official Assignee 
does not exactly tally with that executed in the sale deed of Lakhan Chandra. No party 
had advanced any evidenro of ta! ing actual possession of the land after purchase, but 
it is clear from the sale certificate, as well-as from the deposition of the said Lakhan 
Chandra, that there lies a land on the south of l’ulin Char's hatia measuring about 
25 or 30 cubits by 5 or 6 cubits which is in possession of Pulin Dhar, and it is evident 
from the deposition of complainant’s witnesses, as well as from the evidence of Durga 
Churn Dey, fifth witness for the defence, that Rajkrishta had a [437] hut, and that it 
stands on I’ulin Dhar’s land. As to the other portion of the laud which is lying waste it 
appears that no party was in undisturbed possession, and the parties had a dispute about it. 
Sub-Inspector Gagun Chunder Neogi said that a proceeding under section 145 of the Criminal 
Procedure Code was pending in the Berharnpore Court between the parties, and both the 
parties were ordered not to interfere, so this statement clearly supports my aforesaid finding.’ 

“ The ease for the prosecution was that the complainant’s master Pulin Chandra Dhar 
had purchased forty years ago a plot of lakhiraj land, and that this Rajkrishta, whose name 
appears in the above extract from the judgment of the Honorary Magistrate, was a tonant of 
Pulin Dhar's and had a hut on a portion of the land. 

“ From the above extract from the Honorary Magistrate's judgment it appears that he 
found that, as regards a portion of the disputed land, it was in no one’s undisturbed posses¬ 
sion, and that there were proceedings under section 145 of the Criminal Procedure Code 
pending. As regards the hut he found it to be in the possession of Putin’s tenant Rajkrishta. 

“Now the petition praying for an order under section 522 evidently relates to a good 
deal more than the hut which was in Rajkrishta’s possession. The Honorary Magistrate, 
without specifying what portion of the land the complainant was to be put in possession 
of, ordered : 1 Possession be given to the complainant under section 522 of the Criminal 
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Prooedunt y.’ It is to be noted that the complainant ■ 
and neveSjt J anything to do with the possession of 
krishta was m possession. On this ground too the orynr is clearly an and improper one. 

“ The third ground on which the rule was issued raises an important question of law, 
via., whether an order under section 522 of the Criminal Procedure Code can be passed subse¬ 
quently to, and independently of, the decision in the original case. I think not. To allow 
Bnch an order to bo passed subsequently would be productive of the greatest confusion and 
mischief. Within what limit oftimo must the order be passed? There is no limit fixed in 
the section, and if it be held that such orders can be passed subsequently, then the order 
may, as in this case, be seven months after the decision of the original case : and if spven 
months afterwards, then why not a yoar or two years and so on? This clearly could never 
have been intended by the Legislature. There arc good grounds for holding that the order 
under section 522 of the Criminal Procedure Code should bo a part of the original judgment 
by which ther%is a conviction of an offence attended by criminal force. One very important 
reason in favour of taking this view is that, whereas orders under sections 517, 518 or 519 of 
the Code are subject to appeal, revision and reference, there is no such special provision 
with regard to an order under section 522. And that 1 [438] think is due to the Legislature 
intending that an order under section 522 of the Criminal Procedure Code should form a 
part of the substantive order of conviction, and should bo subjoct to appeal or revision with 
the substantive order ; otherwise it may happen that an order under section 522 may be 
passed by the original Court while the substantive order convicting the accused has been 
appealed against. The conviction may bo set aside on appeal, but there being no provision for 
an appeal against an order under section 522 of the Criminal Procedure Code, it cannot he 
interfered with. An appeal against an order under section 522 will certainly not lie under 
the provisions of Chapter XXXI. If, however, ,-ectiou 522 lie so construed that an order under 
this section is to be considered a part of tho order of conviction, then, if the conviction 
be set aside on appeal, tho order undor section 5‘22 will be necessarily set aside as part of the 
conviction itself. 

“This case exemplifies the danger of allowing an order under this soction to be made 
except as apart of the original order of conviction. 

“ On tho above grounds I would refer this ease to the High Court with tho recommend¬ 
ation that the order under section 522 he sot aside 

Bubu Jogcndro Nath Bose appeared on behalf of the Petitioner. 

Babu Joy Gopal Ghvse on behalf of the Opposite Party. 

The judgment of the High Court (Banerjee and Wilkins, JJ.) was as 
follows :— 

This is a reference from the Sessions -Fudge of Murshedabad recommend* 
ing that an order of the Honorary Magistrate of Lalbag, giving possession of 
certain property to the opposite party under section 522 of the Code of Criminal 
Procedure, should be set aside on three grounds,— first, because the offence of 
which the petitioner has been convicted is not one attended by criminal force, 
the conviction being for an offence punishable under section 143 of the Indian 
Penal Code ; secondly, because it has not been found that the opposite party 
has been dispossessed of any immoveable property by the use of criminal force; 
and, thirdly, because the order under section 522 does not form part of the 
judgment in the criminal case as it ought to have done, hut was passed several 
months alter the conviction in that case. 

We are of opinion that the view taken by the learned Sessions 3udgewith 
reference to the first two grounds is correct. Section £§39} 522 of the Code o! 
Criminal Procedure says: " Whenever a person is convicted of an offence 
attended by criminal force, and it appears to the Court that by such force, 
any person has been dispossessed of any immoveable property, the Court 
may, if it thinks fit, order such person to be restored to the possession of 
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the same." ** An offence attended by criminal foice" means, in our opinion, 
an offence of which criminal furce forms an ingredient. The offence in 
this case being that of being mouthers of an unlawful assembly, is one into 
the composition of which the use of criminal force does not enter, though 
the show of criminal force may in certain cases; and the view we take is 
supported by the. cases of Luchmi Dass v. Pallat Lall, (1875) 23 W. B., 
Cr. 54, and Soshi Bhusan Dutt v. Pyari Knhori Biswas, (18971 1 C. W. N„ 
COLVI. But granting that the expression " attended by criminal force ” is 
ambiguous and might include a case in which the offence involves not only the 
actual use of criminal force, but the show of such force, as an ingredient, it 
cannot be said that the expression “ by such force ’’ in the sentence “ and it 
appears to the Court that by such force any person has been dispossessed” 
means the show of criminal force and not the actual use of it. 

The learned Vakil for the opposite party referred to a passage in tho judg¬ 
ment of the Court belpw as showing that the dispossession was by the use of 
force; but that would not be sufficient. It must be found that the disposses¬ 
sion was by the use of “ criminal force ” as defined in section 350 of the Indian 
Penal Code, the last elause of section 4 of the Code of Criminal Procedure 
clearly showing that the expression “ criminal force ” used in section 522 of the 
Code of Criminal Procedure must he understood in the sense in which it is 
defined in the Penal Code. 

In this view of the matter it becomes unnecessary to consider the other 
questions l’aised before us. 

The order under section 522 of the Code of Criminal Procedure must 
therefore be set aside. 

S. C. B. - 

NOTES. 

[1. As regards the requirement as to use of criminal force, sec also 27 Cal., 174 ; 5 ■ 
C. \V. N., 250; 25 All., M 1 ; 2G Mad., 49 ; 11 C. W. N., 4G7 ; 36 Cal., 44. In 11 C. W. N., 
467 doubts were expressed as regards the in sufficiency of a show of force, 

II. The order should he simultaneous with the conviction :—4 C. W. N.. 308; contra 
23 Bom., 494.3 


[440] TheUHrd October, 1897. 

Present: 

Mr. Justice Banerjee and Mr. Justice Wilkins. 

Queen -Em press 
versus 

Har Chandra Chowdhury and another.Defendants.'" 

Recognizance to keep peace—Surely bond—Liability to forfeiture—Evidence 
necessary—Criminal Procedure. Code {Act X of 1882), section 514. 

The mere fact of the person for whom another stands surety being convicted of a breach 
of the peace ought not to bo sufficient to make the surety bond executed by the Utter liable 
to forfeiture without any evidence taken in tho presence of the surety to show that the 
forfeiture has been incurred. 

•Criminal Reference No. 2GR of 1897 made by fi. If. Anderson. Esq., Sessions Judge 
of Mymensingh, dated the 20tli and 2lst September 1897, against the order of E. B. Harris 
Esq., District Magistrate, and Babu Uma Prosunna fluha, Deputy Magistrate of,that 
District, dated the 27th June 1897 and the 7th May 1897 respectively. 


13 CAP,—117 
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Thl languageofsection 514 of the Criminal Procedure Code (Act X of 18&2) does not 
'indioateVhat the final order making a person bound py a bond can be made without taking 
any evidence in his presence or giving him any opportunity of cross-examining the witnesses 
, on Whose evidence the forfeiture is held to be established. 

The mere production of the original record or of a certified copy of the original record of 
the trial in which the principal had been convicted of breaking the peace within the period 
covered by a bond would not be conclusive, if indeed it would be any evidonce, against the 
surety in a proceeding under section 514 of the Criminal Procedure Code. 


REFERENCE under section 438 of the Criminal Procedure Code (Act X of 
1882) by the Sessions Judge of Mymensingh. 


The facta of the case appear sufficiently from the letter of reference, the 
material portion of which was as follows:— 

“ In this case tho Deputy Magistrate, Balm Urna Prosanna C aha. by a proceeding, dated 
7tb April 1897, called on the petitioners to show cause why bonds for Rs. 100 each which they 
were said to have executed as sureties for Ram Kanta Chango and Ham Outran Cbango keeping 
the peace for a period of one year from the 20th September 1 895, should not be forfeited on 
the ground that Hara Charan Chango and Ram Kanta Chango wore convicted on the 30th 
October 1896 and 20th January 1897, respectively, of an nfionce punishable by section 324 
of the Indian Penal Code committed on the 28th July 1896. 

“ The petitioner showed eauso on the 23rd April. It will be observed that they did not 
distinctly admit having executed the bonds. 

CM1J “ The Deputy Magistrate without recording any evidence forfeited tho bonds by 
an order, dated 7th Slay 1897. An appeal was preferred to the District Magistrate, and 
dismissed on the 27th June, though the amount forfeited was in each case reduced to 
Rs. 50. 


“In my opinion the Deputy Magistrate’s order is illegal. Theso bonds could only bo 
forfeited on proof taken in the presence of the petitioners that the bonds were liable to be 
, forfeited. In the. matter of Mohesh Outrider Roy, (1882) 10 C. L. R., 571; Empress v. Nobin 
Chunder Dutt , (1879) T. L. R., 4 Cal., 865 ; and In re Chandra Sehhnr Rai, (1884) I.L.R., 
11 Cal., 77. 

“ Further, as it seems to me,, there should have been proof that those positioners 
,, executed these bonds, since they did not admit they had executed them. 

“ Finally I have considerable doubt whether this penalty could be exacted from the 
sureties, when it was not exacted from the principals (sec the Deputy Magistrate’s order). 

“ With regard to the District Magistrate’s remarks 1 would say («) that the case of 
Empress v. Nubin Chunder Duff, (1879) 1. L. R., 4 Cal., 865, appears to me to have muoh 
more bearing on the question before us than the District Magistrate thinks. The question 
referred to the Full Bench was whether a Magistrate is bound by law to record the proof on 
which he proposes to forfeit a recognizance to keep the peace in the presence of the person 
bound by such recognisance." But the answer was this : ‘ A Magistrate is not justified in 

forfeiting a recognizance unless the party charged with a breach of the peace has had an 
opportunity of cross-examining the witnesses, upon whose evidence the rule to show cause 
has been issued.’ Now, when the surety is ealled on to show cause why his bond should not 
be forfeited, it seems to me he is then legally in the position of the ‘ party charged with a 
breach of the peace.* He did not personally break it, but, in the eye of tho law when the 
principal broke it, the surety broke it. That is what ho is penalized for. As I understand 
the criminal law no punishment of any kind is imposed on a man unless the evidence on 
which the order of punishment is based is taken in his presence (or at leaBt he has had an 
opportunity of being present) and he has had an opportunity of showing that on that evidence 
he ought not to be punished. 

“ (6) The second point in my reference is purely technical 1 admit. As, however, tike 
petitioner’s pleader urges it, and in fact it is a valid though technical objection, I think X 
am bound to mention it. 
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“ (tf) The third point is doubtful. I cannot say I am sure the Magistrate is’wrong; 
still the matter ■ is not free from douM in a case like this where the [442] principals have 
been prosecuted and convicted and their^ bonds have not been forfeited.” 

No one appeared in support of the Reference. 

The following judgments were delivered by the High Court (Banerjee 
and Wilkins, JJ.):— 

B&nerjee, J. —The petitioners were called upon by the Deputy Magistrate 
of Mymensingh under section 514 of the Code of Criminal Procedure to show 
cause why the bond executed by them as sureties for Ram Kant Chango and 
Hara Charan Chango keeping the peace for one year should not be forfeited, 
and why they should not each pay the amount of the bond (Rs. 100), when the 
said Rama Kanta Chango and Hara Charan Chango had been convicted of an 
offence under section 324 of the Indian Penal Code. The petitioners showed 
cause, but their objections were overruled, and the Deputy Magistrate without 
recording any evidepco declared on the 7th May 1897 that the bonds were 
forfeited ; and that order was affirmed on appeal by tho Magistrate of the dis¬ 
trict on the 27ih of June 1897, with this modification, that the amount forfeited 
in each case was reduced to Rs. 50. 


The learned Sessions Judge of tho District recommends that the orders of 
the District Magistrate and the Deputy Magistrate be reversed for three reasons: 
first, because they were made without taking any evidence in the presence of 
the petitioners; secondly, because the execution of the bond by the petitioners 
was'neither admitted or proved ; thirdly, because the principal parties not 
having been proceeded against, the sureties could not be made liabie. 

In support of the first reason the cases of Empress v. Sabin Chunder Dull, 
1(1879) I. b. R.,4 Cal., 865], and In the matter of Mohesh Chunder Hoy, [(1882) 
10 C. L. II., 571,1 are relied upon by the Sessions Judge, ^hough the facts 
of the two cases referred to are different from those of the present, the principle 0 
upon which they are based is, I think, applicable to this case, and no order 
declaring the forfeitur e of a bond can be [443] made against any party unless 
the ground of forfeiture is established by evidence, which is taken in the 
presence of such party, or is otherwise admissible against him. Tho mere fact 
of the persons for whom another stands surety being convicted of a breach of 
the peace ought not to ho sufficient to make the surety bond executed by the 
latter liable to forfeiture, without uuy evidence taken in the presence of the 
surety to show- that the forfeiture lias boon incurred. 

It is true that section 514 of the Code of Criminal Procedure by enacting 
that “ whenever it is proved to the satisfaction of any Court by which a bond 
under the Code is taken that such bond lias been forfeihod, it shall record the 
grounds of such proof, and it may call upon any person bound by such bond to 
pay the amount or to shew cause," indicates that the evidence upon which 
the Court is satisfied that a forfeiture has been incurred and that the person 
bound by the bond should be called upon to pay or to shew cause, may be taken 
in the absence of such person, but that does not show that the final order 
making him liable can be made without taking any evidence in his presence or 
giving him any opportunity of cross-examining the witnesses on whose evidence 
the forfeiture is held to be established. Where the bond is given by the person 
bound down to keep the peace, the judgment convicting him of a breach of the 
peace is admissible in evidence against him, and may form a sufficient basis 
for an order under section 514, he having had an opportunity of cross-exa¬ 
mining the witnesses on whose evidence the forfeiture is held established. So 
ftla n in a case in which a surety bond is given on condition that it shall be 
forfeited if the person for whom it is given is convicted of a breach of the peace, 
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fcbe judgment in the case in which- such person is convicted would be admissible 
in evidence against the surety under section 48 of the Evidence Act as evidence 
of the fact of conviction, which is a relevant^fact in the case. 

But where, as in this case, the bond is given by a surety, and the condition 
in the bqnd is that it shall be forfeited, not if the principal party is convicted 
of a breach of the peace, but if he commits a breach of the peace, the judgment 
convicting the [444j principal of a breach of the peace is no evidence under the 
Evidence Act (see section 43) against the surety who was no party to it, to 
prove that the party bound down to keep the peace has really committed a 
breach of the peace. Such fact must be proved by evidence taken in the 
presence of the surety, unless it is admitted by him. There has been no such 
evidence taken in this case, nor is the fact of a forfeiture having been incurred 
admitted. That being so, the order complained of must in my opinion be set 
aside, and the amount, if realized, refunded. 

In this view of the case it becomes unnecessary to determine the other two 
points raised in the reference. 1 may add, however, that the second ground is 
not tenable, the execution of the bond having been admitted in the argument 
as pointed out in the explanation of the Deputy Magistrate. Nor is there any 
force in the third reason. The mere fact of the principal party not being pro¬ 
ceeded against is no ground for holding that the surety is discharged. 

Wilkins, J.—I am of the same opinion. Before it can be declared that a 
bond executed by a surety is forfeited under section 514 of the Criminal Pro¬ 
cedure Code, there must be a formal finding arrived at after taking evidence in 
the presence of such surety, which evidence must prove that the principal person 
has so acted as to necessitate or render it advisable that the surety should by 
reason of the act of the principal forfeit his bond. The mere production of the 
original record or of a certified copy of the original record of the trial in which 
the principal had been convicted of breaking the peace within the period covered 
by the bond, would not be conclusive, if indeed it would be any evidonce 
against the surety in a proceeding under section 514 of the Criminal Procedure 
Code, The proceedings are judicial proceedings, and an order of forfeiture 
under section 514 can be made only after a proper judicial enquiry and upon 
legal evidenco recorded in presence of the surety. 

MOTES. 

[In (1811) 11 I, C., f-88 (Punjab), (lie Punjab Chief Court followed 21 AH., 86 and not 
this decision.] 
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[448] APPELLATE CIVIL. 

The 19th November, 1897. 

Present: 

Mr. Justice Banerjee and Mr. Justice Wilkins. 

Madhub Ram.Defendant. 

versus 

Doyal Chand Ghose.Plaintiff/ 

Landlord and tenant--Suit for rent—Bengal Tenancy Act (VIII of 1885) 

sections 72 and 78—Rule 8, chapter I of the Rules made by the Local 
Government under clause (2) of section 189 of the Bengal Tenancy 
Act—Liability for rent on change of landlord—Notice of 
transfer—Transfer of pulni right over a specific 
area, whether valid—Regulation VIIl uj 1819, 
sections 8and (i —Transfer of Property Act 
(IV nj 1882), section (J. 

Putni right over a specilie area lying within a pulni taluk is transferable. 

gub-scotion 1 of section 72 of the Bengal Tenancy Act does not require that the notice 
therein contemplated should bo given in any particular manner. 

The facts of the case, so far as they are necessary for the purposes of 
this report, and the arguments, appear sufficiently from the judgment of the 
High Court. 

Babu Mohendra Nath Roy for the Appellant. 

Dr. Rash liehary Ghoslt, and Babu llarn Kumar Milter, for the Respondent. 

The judgment of the High Court (Banek.jee and Wilkins, JJ.) was as 
follows 

Banerjee, J.— This appeal arises out of a suit for arrears of rent brought 
by the plaintiff-respondent on the allegation that in execution of a decree held 
by him against JQibi Jarao Kumari, he purchased at a sale held by public 
auction the interest of tho said Bibi Jarao Kumari in a certain quantity of 
land; that tho defendant holds tho said land at a certain rent; and that the 
rent payable in respect of the period in suit is due to him from the defendant. 

The defence, so far as it is necessary to be referred to for the purposes of this 
appeal, was to the effect that the land in suit [446] being basti land situated 
in Sulkea within the jurisdiction of the Howrah Municipality, the suit was 
not maintainable in the form in which it was brought and in the Court in which 
it was instituted; that there was no relation of landlord and tenant between 
fcbe plaintiff and the defendant; and that the defendant was not liable for the 
rent claimed, and it had been paid to Bibi Jarao Kumari, and the plaintiff 
had given the defendant no notice of his purchase before such payment. 

The first Court dismissed the suit on two grounds : first, because the 
plaintiff’s purchase which was that of a portion of the interest of Bibi Jarao 
Kumari, which was a putni , was invalid in law ; and, secondly, because the 
defendant was not exempted from liability to pay the rent in suit to Bibi 

•Appeal from Appellate Decree No. ‘235 of 1896, against the decree of Babu Abinash 
Mittor, Subordinate Judge of Hooghly, dated the 13th of November 1895, reversing 
the decree of Babu Devendra Bejoy Bose, Munsif of Howrah, dated the 26th July 1894. 
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Jarao Kumar i. On appeal by the plaintiff, the Lower Appellate Court has 
reversed the first Court’s decision, holding that the plaintiff has acquired a 
valid right by his auction purchase, to claim rent from the defendant, and 
that the defendant must be taken to have had sufficient notice of the 
plaintiff’s purchase after the date when the plaintiff took possession of the 
property purchased by him, and any payment made by the defendant subse¬ 
quent to that date must betaken to have been made by him at his own risk. 

In second appeal it is contended for the defendant-appellant that the 
decision of the Lower Appellate Court is wrong, first, because the purohase by 
the plaintiff of the interest of Bibi Jarao Kumari in a portion of the lands of 
her putni taluk was not valid in law ; and, secondly, because the defendant 
was not liable to pay rent to the plaintiff when he did not give any notice to 
him in due form as required by section 72 of tho Bengal Tenancy Act. 

In support of the first contention the learned Vakil for the appellant 
referred to section 3 of Regulation VI11 of 1819, and argued that as property in 
a putni taluk was a creation of Regulation VIII of 1819, such property could 
arise only so far as it was recognised by that enactment; and as the 
Regulation did not vecogniso the existence of separate property in any 
portion of the land of a pntni taluk, what was sold here was not property, i.e., 
was not saleable property within the meaning of [447] the law, and the plaintiff, 
therefore, could not have acquired any interest by his auction-purchase. 

We are unable to accept this contention as sound. Though, no doubt, 
clause 1 of section 3 of the Putni Regulation speaks of tho entire pntni, section 6 
affords indication of the validity, under certain conditions, of a transfer by 
the putnidar, extending, not only to fractional or aliquot parts of a putni. taluk, 
but also to any alienation other than that of the entiro interest, that is, to any 
alienation of the interest in any portion of tho putni taluk, such portion not 
being an aliquot part or share, hut being a portion of the land composing the 
putni. We may also refer to section 6 of tho Transfer of Property Act as 
showing that property of tho kind that has been pmcnased by the plaintiff in 
this case is transferable, and could therefore be validly attached and sold under 
the Code of Civil Procedure. The first contention urged on behalf of the 
appellant therefore fails. 

In support of the second contention, reference has been made to section 
72 of the Bengal Tenancy Act and to Rule 3, Chapter I of the Rules 
made by tho Local Government under clause (2) of section 189 of the Tenancy 
Act; and it is argued that as the notice has not been served in the manner 
prescribed by the said Rule, which is of general application, and should, there¬ 
fore, be held to apply to this cast), the mere fact of notice being presumable 
from the plaintiff having taken possession, according to the provisions of the 
Code of Civil Procedure, cannot he considered a sufficient compliance with 
section 72 of the Bengal Tenancy Act, which makes the giving of notice of the 
transfer a condition precedent to the liability to pay rent to the transferee 
arising. 

In answer to this contention, the learned Vakil for the respondent urges, 
in the first place, that the point now raised is different from that which was 
raised in the written statement of the defendant, in the 9th paragraph of which 
he said : “ If tho plaintiff had given any information to or served any notice 
on the defendant the latter could find out the proper party and pay rents 
considerately ” ; in the second place that the provisions of the Bengal,Tenanoy 
Act were inapplicable to this [448] case, which was a suit for rent on account 
of basti land situated within the limits of a Municipality; in the third place, 
that even if the Bengal Tenancy Act applied to this case, sub-section 1 of 


.934 



bOYAL CHAND GHOSB (.1897] l.L.R. 26 Cal. 649 

section 72, which is the provision relied upon, does not require the giving of 
the notice in any particular manner, and that the requirements of the law 
were fully satisfied when it was found that the defendant had notice of the 
purchase; and, lastly, that Rule 3 relied upon by the appellant was in its 
nature directory and not mandatory, and that all that was required was that 
the defendant should havo notice of the transfer, the provisions relating to the 
mode in which notice ought to be served being intended only to secure a 
proper notice. 

In answer to the first of these grounds upon which the appellant’s conten¬ 
tion has been sought to be mot, the learned Vakil for tho appellant points 
out that tho defendant not only said wlnit is stated in paiagraph 9 of his 
written statement, but in an earlier part of that statement he uiged that 
there had been no notice duly served. In answer to the second reason relied 
upon by the learned Vakil for the respondent, it was urged that as tho 
plaintiff brought his suit under tho Bengal Tenancy Act, as ho must have 
done when he claimed damages, and not interest on the ai rears of leut, and 
the Court gave him a decree in accordance with such prayer, it was not open 
to the plaintiff to urge now that the case was not govomed by the Bengal 
Tenancy Act And as to tho third and fourth grounds it \va-> urged, in reply, 
that there was no distinction observed in the Bengal Tenancy Act between 
the giving of notice and the serving ol notice, and that Hulo 3 relied upon 
being of general application and mandatory in its character, should he hold to 
govern this case. 

We are of opinion that the first ground upon which tho learned Vakil for 
the rospondont seeks to meet the appellant's objection is not tenable, as the 
defendant in his defence not only said what has been pointed out in paragraph 
9, but also raised the objection that no notice had been served upon him. 

Tho question raised upon the second ground relied upon by the respond¬ 
ent is not altogether free fiom difficulty, having [449] regard to tho fact 
that the suit was evidently brought under the Bongal Tenancy Act, and there 
is nothing found as to the nature and incidents of the holding at its incep¬ 
tion ; but iu tho view wo tuko of the lemaining two grounds urged for the 
respondent, it becomes unnecessary to say more with reference to this second 
ground. We are of opinion that sub-section 1 of section 72 dues not require 
that the notice tlieroin contemplated should bo given in any particular niannor. 
In the first place a comparison of sub-section 1 with sub-section 2 of that 
section would show that, whereas iu sub-section 1 all that is said is that the 
tenant’s liability to pay rent to the transferee would not accrue unless 
the transferee has, before payment to the original landlord, given notice of the 
transfer to the tenant, sub-section 2 enacts that, where there is more than one 
tenant paying rent to the landlord, a general notico from the transferee to the 
tenants of tho transfer in the prescribed manner shall bo a sufficient notice for 
the purpose of this section. The prescribed manner, which by clause 15 of 
section 3 means the manner prescribed from time to time by the Local Govern¬ 
ment by notification in the official Gazette, is therefore oxprossly limited to the 
oase where there are more tenants than ono paying rent to the landlord. That, 
however, admittedly, is not the case here. 

A comparison of section 72 with section 73 slso bears out the same view 
for the notice contemplated in section 73 is required to he given to the land¬ 
lord in the prescribed manner. Then, again, in other places, such as clause 
(6) of section 49, whore a notice is contemplated, tho Act speaks of the notice 
being Berved -and not simply given ; and Rule No. 3 of Chapter 1 of the 
Rules made by the Local Government under the Act. runs in these words: 
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“ Where no other mode of service of the notice is prescribed by the Tenancy 
Act, or by these Buies, service shall be effected in the manner prescribed for 
service of summons on the defendant.” This evidently shows that Buie 3 is 
intended to apply only to those cases where the Act speaks of the service of 
notice and nob merely of the giving of a notice. Buie 3 may apply to cases where 
the Act speaks of the giving of notice if such notice is required to be given in 
the prescribed manner. But we do not think it would he reasonable to hold that, 
although the Act may speak only of the giving of a notice without the qualifying 
[450] words “ in the prescribed manner,” nevertheless a notice given in any 
way other than the prescribed manner should be treated as not being a suffi¬ 
cient compliance with the Act. Seeing that when the Legislature intended that 
the notice was either to be served or to he given in the prescribed manner, it has 
expressly said so, and seeing that in the provisions of the law, sub-section X 
of section 72, now under consideration, it has not taken care to say so, 
we do not think that it would he right to hold that it was nevertheless intended 
that notice under sub-section 1 of section 72 should be sol ved in the prescribed 
manner. 

What we have said above is sufficient for the disposal of the case. Were 
it necessary to determine the fourth point raised by the learned Vakil for 
the respondent, we should have been inclined to hold that Buie 3 of the 
Buies made under section 189, in a case like this, was intended to be 
only directory and not mandatory. The two grounds urged before us on 
behalf of the appellant, therefore, both fail; and the appeal must consequently 
be dismissed with costs. 

We should add that wo are indebted to the learned Vakils on both sides 
for the able arguments that have been addressed to us in this case. 

S. 0. G. Appeal dismissed. 


[ 25 Cal. 450 ] 

The 1st September , 1807. 

Present: 

Mr. Justice Trevelyan and Mr. Justice Stevens. 


Bam Jewan Missorand others.Plaintiffs 

versus 

Jagarnatb Perahad Singh and others.Defendants/ 


Limitation Act (XV of 1877), Schedule II, Article 182 — Mortgage — Usufruc¬ 
tuary Mortgage—Further Mortgage of the same property—Destruction of 
Mortgaged property by diluvion—Transfer of Property Act (IV 
of 1882), section 08, Bight to sue under — Limitation. 

Plaintiffs advanced money on an usufructuary mortgage of certain land in Magh 1280 
(January 1873), and subsequently advanced another sum of monoy in Sraban 1280 (July 

* Appeal from Appellate Decree No. 1073 of 1896, against the decree of Babu Mobendra 
Nath Mittor. Subordinate Judge of Shahabad, dated the 1st of May 1896, modifying the 
decree of Babu Lain Kumar Bose, Munsif of Buxar, dated the 8th of July 1895. 
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1873) On the security of the same land. The (.Ml] land was washed away in 1892. In an 
action brought in 1894 under section 68 of the Transfer of Property Act (IV of 1882) for 
the money of both the mortgages on th6 ground that the defendants deeliued to give fresh 
security the defendants objected that the claim as regards tho mortgage of Sraban 12S0 was 
barred before the inundation, under clause 132* Schedule 11 of the Limitation Act (1877), 
the money being due on the date of the bond. 

Htld, overruling the objection of limitation :— 

1. With reference to the terms of the mortgage of Srabari 1280, that it was intended to 
add the money to tho amount of the previous mortgage, and to place it on the Bame condi¬ 
tions, and that the plaintiffs were, therefore, equally entitled to sue for the money upon this 
mortgage as upon the other - 

2. That assuming that there was a right to sue for the money, it did not follow that 
the plaintiffs were not entitled to have substituted for the security the money which took the 
place of the security. 

3. That on the happening of the event provided for in section 68, the plaintiffs who 

were admittedly entitled to remain in possession of tbe property, until tho moneys had 
been repaid, were clearly entitled to have the money substituted for tho property. 

This was a suit by the mortgagee under section 68 of the Transfer of 
Property Act requiring the defendants, mortgagors, to give them sufficient 
security for their debt, on the ground tbut the mortgaged property had been 
destroyed by inundation, and should the defendants fail to do so the suit was 
in the alternative for the mortgage-money. There were two mortgages in 
respect of the property, one a registered usufructuary mortgage, dated the 1st 
Magh 1280 (14th January 1873) and the other an unregistered mortgage 
dated the 21st Sraban 1280 (31st July 1873). The lower Courts found that 
the inundations took place in Asar and Sraban 1299 (July 1892) and the 
present suit was brought on the 26th August 1894. One of the objections 
raised in defence was that the money due on the mortgage of 21st Sraban 
1280 was barred by limitation. The terms of the mortgages are sufficiently 
set forth ,in the judgment of the High Court. The material portion of the 
Munsif’s judgment was as follows :— 

“ The parties contracted that the money due on this mortgage bond shall 
not be payable immediately on the day the bond is written, but at some dis¬ 
tant date when the rehnnavia is satisfied. The plaintitfs could not, therefore, 
have sued at any time they liked for money duo on this mortgage bond! 
I, therefore, am of [452] opinion that the present cause of action arose when 
the property was washed away. According to the statement of both the 
parties the plaintiffs sue within three years of that time, consequently the suit, 
even though it is for a personal remedy, is not barred by limitation.” 

The Munsif decreed the entire claim. On appeal, the Subordinate Judge 
held that the bond of Sraban 1280 was barred by limitation. He observed :_ 

“ If the plaintiff’s right to recover the money due under the bond is barred, 
he cannot recover the money under^ section 68 of the Transfer of Property 


* [Art, 1 32 


Description of Suit. 

Period of limita¬ 
tion. 

Time from which period begins 
to run. 

To enforce payment of money 
charged upon immoveable property. 

Explanation .—The allowance and 
fees respectively called vtalikana and 
haqqs shall, for the purpose of this 
clause, be deemed to be money charged 
upon immoveable property. 

Twelve years.... 

* 

When the money sued for 
becomes due.] 


13 CAL,-r-H8 


i 
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Act on the ground of the mortgage land being lost by diluvion, for his right to 
recover the money being barred, the security is at an end. There being no 
time fixed for payment of money in the Ijond, limitation under article 132, 
Schedule II of the Limitation Act, runs from the date of the bond. Niloomal 
Pramanick v. Kamini Kumar Basu (I. L. R,, 20 Cal., 269). 

The appeal was allowed in part and the decree of the original Court was 
modified by disallowing the claim in respect of the bond of Sraban 1280. 

The plaintiffs appealed to the High Court. 

Mr. C. Gregory for the Appellants. 

Moulvie Mahomed Yusuf for the Respondents. 

The judgment of the High Court (Trevelyan and Stevens, JJ.), was as 

follows:— 

Tn this case we are of opinion that the learned Subordinate Judge has 
erred in the conclusion at which he has arrived. The suit was brought under 
the provisions of section 68 of the Transfer of Property Act to obtain payment 
of certain mortgage money on the ground that the mortgaged property had 
been wholly destroyed by having been flooded with water. There were two 
mortgages, one dated Magh 1280. and the other Sraban 1280. The learned 
Munsif gave a decree in respect of both the mortgages. But the Subordinate 
Judge, while upholding the decree in respect of the mortgage of Magh, has 
upset it with regard to the mortgage of Sraban. 

[453] The mortgage of Magh was unquestionably an usufructuary mort¬ 
gage. The mortgagee was put into possession and was allowed to take the 
profits of the property as the interest of the money advanced by him, and 
the mortgagor was to pay the principal of the money on the full-moon day of 
any Jeyt succeeding the date of the mortgage. The second mortgage is, 
as we read it, clearly nothing more than a further charge of a further sum 
of money on exactly the same conditions as the first mortgage. It is very 
short, and has been translated both by the appellants’ and the respondents’ 
advisers, and there seems to be no real distinction between the two translations. 
Taking the translation put in by the respondents it reads in these terms: 
“ Whereas I borrowed in cash Company's rupees 99—15 annas current coin 
from Madho Misser and Ram Jewan Misser, of mouzah Adrakpore, pergmmah 
aforesaid, I shall pay the interset thereon at the rate of one rupee per cent, I 
have borrowed the money along with the registered deed ” (that is the deed of 
Magh) “in which the field of my share is 3| bighas, and I mortgage this field 
for this money. 1 shall first pay this amount together with interest, and after 
that the money covered by the registered mortgage bond. Therefore I execute 
this document so that it may be of use when required.” The document proceeds 
to this effect: “1 nave executed this document as a part of the said mortgage 
bond; ” and in the third place we find this document incorporates the second 
loan with the first. Megbborn Singh, whe is one of the mortgagors, when signing 
his name says: “ I execute this bond for 100 rupees payable along with 
the mortgage bond.” There could be nothing clearer to show that it was 
intended to add this money to the amount of the previous mortgage and to 
place it on the same conditions. It follows, therefore, we think that the plain¬ 
tiff is equally entitled to sue for the money upon this mortgage as upon the 
other. 

It has been argued that the claim in respect of this money is barred by 
limitation, and it is said that as the right to sue upon this mortgage was barred 
before the inundation, the right to sue under section 68 of the Transfer of 
Property Act is also barred. 
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In the first place it is exceedingly doubtful, to say the least of [454] 
it, whether there was any right at all to sue for the money. But 
assuming that there was such alight, it does not by any means follow that 
the plaintiff is not entitled to have substituted for the security the money which 
takes the place of the security. It is admitted that the plaintiff is entitled to 
remain iu possession of the property until the mortgage moneys have been 
repaid. Therefore in the event happening which is provided for in section 68 
of the Transfer of Property Act, it is clear that tho plaintiff is entitled to have 
the money substituted for the property. 

In the result, wo think that the decision of the Subordinate Judge must 
be set aside, and that of the Munsif restored with costs in this and the Lower 
Appellate Court. As far as the cross objections are concerned there is nothing 
in them, and they must be disallowed. 

S. C. C. Appeal allou cd. 


NOTE8. 

[Soo also 21 Mad., 242 ; 2 C. L. J., 493 ;6C.L. J., 113 ; 
3 Bom., L. R., 870.] 


10 AH., 318 ; 20 Bom.. 21L; 


[ 25 Cal. 454 ] 

CRIMINAL REVISION. 


The 17tk January, 1898. 

Present: 

Mr. Justice Hill and Mr. Justice Stevens. 


Chairman of the Seram pore Municipality.Petitioner 

versus 

Inspector of Factories, Hoogly.Opposite Party.' 

Factories Act (XV of ISM as amended by Act XI of 1891), sections 16 (y) and 
proviso (i), 17—Bengal Municipal Act (Bengal Act HI oj 1881), sections 

320, 321—Liability for neglecting to keep a factory in a cleanly state — 
Criminal Procedure Code (Act Xof 1882), section 637 — Nuisance- — 

Sanction. 

The Inspector of Factories having found the latrines ot the Hastings Mill, within the 
Seram pore Municipality, in a filthy state instituted a prosecution against the manager of the 
mill, but the prosecution failed. Ho then prosoeuted as representing the Municipal 
Commissioners of Sorampore, the Chairman of the Municipality, who, on conviction, was 
fined Rs. 200 for “ neglecting to keep the factory free from ollluviu arising from a privy,” 
under the provisions of the Factories Act and of the Bengal Municipal Act, section 320. 

Held, that the conviction of tho Chairman was unsustainable on the [455] finding that 
the Municipality and the occupier of the factory were jointly responsible. 

Held, further, that it lay upon the occupier of the factory as being primarily liable for 
breach of any of tho provisions of the Factories Act, to give tho strictest proof of circum¬ 
stances exonerating himself from tho liability in order to fix it on any other person. 

’ Criminal Revision No. 795 ot 1897, against the order passed by II. F. Samman, Esq., 
Sub-Divisional Magistrate of Serampore, dated the 28th of October 1897. 
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The Civil Medical Officer of Serampore, being the Joint; Inspector of 
Factories, inspected the Hastings Mill, within the limits of the Serampore 
Municipality, and made a report to the effect that the drains and oesspits of 
the factory were full of filth and swarming with maggots, and that the latrines 
were in a neglected condition. Thereupon the Manager as the occupier of the 
mill was prosecuted under section 15 ( g) of the Factories Act, but the prose¬ 
cution failed. Upon that, the present proceedings were instituted against the 
Petitioner as representing the Municipal Commissioners of Serampore, under 
orders of the District Magistrate of Hooghly, (he being the Inspector of 
Factories of that District) for neglecting to keep the latrines of the Hastings 
Mill clean, under section J5 (g) of the Factories Act and section 320 of the 
Bengal Municipal Act, 1884, the Municipality having undertaken to maintain an 
establishment for the cleansing of public and private latrines within its limits. 

The case was heard by the Sub-divisional Magistrate of Serampore, who 
in a summary trial convicted the petitioner under both the Acts aforesaid, and 
sentenced him to pay a fine of Rs. 200. 

Against this conviction the Petitioner moved the High Court on the 
ground, amongst others, that he was not liable under either the Factories Act 
or the Bengal Municipal Act for the nuisance complained of. 

* Mr. Caspersz (with Babu Shib Chunder Palit ) for the petitioner referred 
to Chisholm v. Doulton, (1889) L. R., 22 Q- B. D., 736 (741), in support of the 
rule. The rest of the arguments appear from the judgment of the Court. 

The judgment of the High Court (Hill and Stevens, JJ.) was as 
follows 

This was a prosecution under clause ( g ), sub-section (1) of section 15 of 
’the Factories Act (XV of 1881), as amended by section 14, Act XI of 1891. 

[456] It appears'that on the 20th of July last the Civil Medical Officer of 
Serampore, who is a Joint Inspector of Factories, inspected the Hastings Mill 
between the hours of 9 and 11 A.M. and found the latrines used by the operatives 
in a filthy state, the cause of that condition of things being that the pipe 
between the inner and the main outer cesspools bad become blocked with solid 
nightsoil, jute and other things. 

In the first place a prosecution was instituted against the manager of the 
mill, but the prosecution failed. 

The present case was then instituted. 

The sanction required by proviso (1) to section 15, Act XV of 1881, as 
amended by soction 14, Act XI of 1891, was accorded to the prosecution of the 
Municipal Commissioners of Serampore. Process was at first issued against 
the Chairman of the Municipality. An order was afterwards passed for the 
issue of summons to all the Municipal Commissioners, but it was eventually 
revoked, and the case proceeded against the Chairman, who is described in the 
summary-trial record made by the Sub-divisional Magistrate by whom the 
case was tried as “ representing the Municipal Commissioners of Serampore.” 
In that capacity the Chairman was convicted of “ neglecting to keep a factory 
free from effluvia arising from a privy ” and under the provisions of clause (g), 
sub-section (1) of Act XV of 1881 read with section 17 of the same*Act and 
section 320 of Bengal Act III of 1884 he was sentenced to pay a fine of 
Rs. 200, which the Magistrate directed to be paid out of the Municipal fund. 

The ground on which the Municipality has bean found to be liable is that 
under section 320 of Bengal Act III of 1884, it has undertaken to maintain an 
establishment for the cleansing of public and private latrines within its limits, 
that it levies a fee from the Hastings Mill accordingly under the provisions oI 
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section 321, and that it is therefore bound under section 320 bo “ make suitable 
provision ” for the cleansing of the latrines of the mill. The criminal liability 
under section 15 of Act XV of 1881 is held by the Magistrate to attach to the 
Municipality by the operation of the latter part of section 17 of the Act as 
amended by Act XI of 1891. That section runs as follows :— 

[487] 1 ' Every occupier of a factory shall be deemed primarily liable for 
any breach therein of this Act or of any order or rule made thereunder; but he 
may discharge himself from such liability by proof that such breach was 
committed by some other person without his knowledge or consent, and in that 
case the person committing such breach shall be liable therefor.” 

We are now asked to set aside the conviction on several grounds, of which 
the principal are that the proceedings are informal, because the person 
prosecuted was the Chairman of the Municipality, whereas the sanction 
aocorded was for the .prosecution of the Municipal Commissioners ; that sec¬ 
tions 15 and 17 of the Factories Act refer only to persons immediately 
connected with a factory ; that there is nothing to show that the Municipal 
Act is to be read with the Factories Act; that there is no provision of law 
authorising the prosecution of Municipal authorities, and that in any case neither 
the Municipality nor the Chairman can be held liable under the provisions 
of section 17 of the Factories Act on fcho Magistrate’s own finding, that the 
manager of the factory and the Municipality were jointly responsible for the 
obstruction which was the primary causo of the nuisance. 

We may remark in passing that we are not prepared to say that the sanction 
did not sufficiently comply with the provisions of section 15 of the Factories 
Act and even assuming it to be otherwise, the defect would, we think, be cured 
by the provisions of section 537 of the Code of Criminal Procedure. It does 
not seem to us necessary to enter at length into a consideration of all the 
questions which have been raised before us, because we are clearly of opinion 
that assuming that the Municipal Committee or their Chairman could at all 
be made criminally liable under the provisions of section 17 of the Factories 
Act, the conviction is unsustainable on the findings of the Magistrate. 

It has been found that a special establishment of sweepers is maintained 
by the Municipality for the cleansing of the latrines of the mill, but that 
they receive an extra allowance from the mill for night work, and are required 
to report themselves during the night to the mill officers. The Magistrate has 
held accordingly that the Municipality has undertaken the responsibility of 
[ 488 ] keeping the latrine clean by day, and the mill that of ke eping it clean by 
night. It has not been found that the establishment of swoepers provided by 
the Municipality is insufficient; but it has been found that neglect on the 
part of the sweepers brought about the direct cause of the nuisance, namely, 
the obstruction of the pipe between the cesspools, and that for that obstruction 
the mill and the Municipality are jointly responsible. The Magistrate lias, 
however, here drawn a subtle distinction in which we are unable to follow 
him. He says that, although the mill and the Municipality are jointly 
responsible for that which caused the effluvia to arise, the Municipality must be 
held responsible for the arising of the effluvia, because the discovery of the 
effluvia by the inspecting officer took place in the day time, when it was the 
turn of the Municipality to keep the latrine clean. Ho goes on to deal with 
the question whether the occupier of the mill had knowledge of the existence 
of the nuisance, and he concludes with the proposition that though it is possible 
that the occupier was aware of it, the burden of proving this lay upon the 
Municipality,--a proposition which seems to us clearly erroneous. 
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The provision of section 17 of the Factories Act, by virtue of whioh this 

conviction has been had against the Chairman of the Municipality, is of a 

highly penal character and must be construed strictly in favour of the accused. 
We think that in order to fix liability on any person other than the occupier 
of a factory it is incumbent upon the latter to give the strictest proof of 
oiroumstanoes exonerating himself, and it is plain on the face of the section 
that the burden of proving absence of knowledge or consent on his part lies 
entirely upon him. 

In the present case on the Magistrate’s finding of joint responsibility the 
occupier is not discharged from his liability under section 15 of the Factories 

Act and therefore the liability cannot be fixed on any other person. The 

conviction is for this reason unsustainable. 

We accordingly set it aside, and direct that the tine, if realised, or so much 
thereof as may have been realised, be refunded. 

B. D. B. Conviction set aside. 


NOTES. 

[See also (1905) 29 Bom., 423 where it was held that the manager was not ipso facto 
liable as manager.] 


[ 459 ] PRIVY COUNCIL. 

The 2nd, Oth, 8th July and Will December, 1807. 

Present : 

Lords IJobhouse, Magna uhten, and Morris, and Sir R. Couch. 

Dowlat Koer....Proponent 

versus 

Ramphul Das and others.Impugnants. 

[On appeal from the High Court at Fort William in Bengal.] 

Will—Evidence as to execution. 

The question whether an alleged Hindu will was genuine or not was raised by the rela¬ 
tions of the deceased, on an application, under the Probate and Administration Act V of 
1881. for administration with the will annexed, filed by the proponent. 

It was held upon evidence, which was very conflicting, in some respects obscure and 
unsatisfactory, and in reference to which the Court below had differed, that the will was 
genuine, and that the High Court was not justified in reversing a decree to that effect. 

It was also held that it is the duty of a Judge in such cases patiently to investigate the 
actual facts, placing himself as it were in the position of the alleged testator with all his 
actual surroundings ; not to approach the subject from the point of view of what a testator 
ought or would be likely to have done on some preconceived idea of Hindu usages and 
habits of thought. 

Appeal from a decree ^lOth July 1894) of a Divisional Bench of the High 
Court, reversing a decree (llth November 1893) of the District Judge of Gaya. 
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This appeal arose out of a petition filed on the 9th June 1893 by the appel¬ 
lant for administration, with the will annexed, of Narain Das, which purported 
to be for her benefit. It was dated the 18th May 1893, and the testator died 
on the 3rd June following. The proponent stated that she was one of the 
widows of the testator, who died at his residence at Tikari in the Gaya District, 
leaving, beside herself, another widow named Rajkali, a mother named CJttim, 
and a brother named Babban Das, who were the present respondents. The 
latter filed objections to the will impugning it as not the genuine will of 
Narain Das. 

The disputed will, after reciting that the testator had married three wives, 
of whom Rajkali and Dowlut Koer were alive, proceeded thus, as translated :— 

[ 480 ] “ Whereas shortly after my marriage with Massumat Rajkali Koer, and the per¬ 
formance of her ruekhsarti ceremony, I cut off all communication with her on account of 
her bad temper, disobedience, and also for several other reasons, and have kept my connec¬ 
tion only with Massumat Dowlat Koor, my third wife, because she is the only wife who has 
been obeying and serving me, and has all along kept me pleasod and happy by her amiable 
conduct and obedience. Therefore I, the declarant, have always been living with her alone. 
And whereas my second wife Rajkali Koer has been residing against my wishes with Ram¬ 
phul Das alias Babban Das, my brother who is a drunkard, and a bad character, and who 
has always lived separate from me, and with whom 1, the declarant, have ceased to have 
any connection.” 

He then left his whole property, as the alleged will declared, absolutely to 
the proponent subject to monthly charges of Rs. 25 each in favour of Rajkali 
Koer and Uttim Koer. The document bore the signatures of the testator and 
twelve witnesses, including that of the writer. 

The facts of the case are stated in their Lordships' judgment, where the 
judgment of the District Judge, Mr. Alfred 0. Brett, is reforred to, and the 
terms of his order appear. Botli the Judges in the Appellate Court alluded to 
the alleged will having made no provision, except a subsistence allowance, for 
the other wife or for the mother of the testator, or for his own shrad, and 
examined the evidence at length. The evidence as to the execution of the will 
was, in the opinion of the Appellate Court, such that the Judge should have 
declined to act on it. That evidence they considered to have become less 
valuable upon an endeavour to test it by the probabilities derivod from the face 
of the will itself, and other sources. The Judge, in their judgment, should have 
held the will unproved. 

On this appeal— 

Sir B. Clarke , Q. C., Mr. J. D. Maync, and Mr. J. T. Woodrofe, appeared 
for the Appellant. 

Mr. H. H. Asquith Q.C., and Mr. C. W. Arathoon , for the Respondents. 

Their Lordships' judgment was delivered by 

Lord Macnaghten. —The only question in this case is whether a certain 
paper writing, purporting to be dated the 18th of May 1893, and to bear the 
signature of Narain Das, who died on the following 3rd of June, is his will or 
a forgery. 

[ 461 ] the instrument in dispute was propounded on the 9th of June 1893 
by the appellant Dowlat Koer, who was living with Narain Das as his wife at 
the time of his death, and had lived with him for about twenty years on that 
footing, whether she was lawfully married to him or not. It was challenged 
at once by the three respondents Babban Das, a younger brother of Narain 
Das, I3ttim Koer his mother and Rajkali Koer his wife, and his oDly living 
wife, if Dowlat was not married to him. 
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After i trial wlidi lasted fourteen days Mr. Brett, the District Judge of 
SySi found for the will and decided in favour of the appellant, but refused her 
;he costs of the suit on the ground that* the will was not registered. On 
ippeal to the High Court Mr. Brett’s decision was reversed by TREVELYAN and 
\MEER Ali, JJ, They dismissed the appellant’s petition with costs in both 
Courts. 


In any view of the case there is much that is obscure and much that is 
msatisfactory. But after carefully considering all the circumstances, and 
jiving due weight to the objections of the learned Judges of the High Court, 
iheir Lordships have no hesitation in accepting the conclusion at which the 
District Judge arrived and pronouncing in favour of the will. 


Narain Das seems to have been a little over fifty years of age when he 
lied. He was a man of low caste—a Bari. At one time he was a table 
attendant of the Rani Asmed Koev. For .some services to the Baja Run 
3ahadur, who became her heir, lie was rewarded by valuable mokurruri grants 
ind thus acquired a good deal of property. When in the service of the Rani 
le formed a connection with Dowlat Koer, a maid servant in attendance on 
lis mistress and then a young widow. Dowlat Koer says that Narain Das 
named her in privacy according to the simple rites of the “ Sagai ” ceremony. 
?he respondents represent her as merely a eoncubine discarded in favour of 
he lawful wife. The District Judge thought the weight of evidence was in 
upport of Dowlat’s contention. Their Lordships agree with him in this. It 
eems more probable that there was a marriage between Narain and Dowlat 
han that there was not. The point, however, is not very material. Nor is it 
material to enquire whether Narain’s connection with Dowlat when it 
rst [462] began preceded or followed his marriage with Rajkali. There 
again if it were necessary to come to a conclusion their Lordships would be 
disposed to agree with the District Judge, who does not seem to have fallen 
into the error attributed to him by the High Court of mistaking dates by 
confusing the younger Rani with the elder. Be that as it may, it is quite plain 
that Dowlat was not abandoned for Rajkali. For many years and down to 
Narain’s death Dowlat was the favourite, and her influence with him seems 
to have been paramount. He had no issue. Raikali and Dowlat were both 
childless and so was his first wife who died before he married Rajkali. 

Narain had two houses within the enclosure known as the fort of Tikari. 
They stood about 400 yards apart. One is spoken of as the north house, the 
other as the south house. The south house, according to the District Judge 
who inspected both, is in every way the larger, the more convenient, and the 
better built of the two. .It was bought in Dowlat’s name aDd rebuilt by 
Narain for her accommodation. “ After he had made a fine place of it,” says 
one of the witnesses for the respondents, “ he put Dowlat into it.” In this 
house Narain lived with Dowlat, and her nephew Tunu, who was Narain’s 
treasurer or cashier, and her Jbrother Chhedi, who used to be addressed by 
Narain as “ Chhedi Bai ” or “ brother Chhedi.” Narain’s office was there. 
There he kept all his valuables, his deeds, his money, and his jewels, and there 
the customary nuzzars or complimentary offerings were presented in his honour. 
The north house was a humbler edifice and maintained on a poorer scale. It 
was occupied by Utfcim and Rajkali and Babban and Babban’s two wives. “ In 
the north house,” said Babban in cross-examination, “we got nofixed monthly 
allowance from Narain; but I should say be sent us at the average Rs. 50a 
month. His net income was say Rs. 20,000 a year.” 

It is common ground that Narain’s illness lasted five or six months. 
Though he seems to have been confined to the house during the greater part of 
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that period, and though he was gradually getting worse, it is not disputed that 
he was perfectly competent to dispose of his property at the time when he is 
said to have made his will. In* fact he did not become insensible until 
[463] the last few days, or, as Babban says, the last few hours before he died. 


In these circumstances if it could be shown that Narain was minded to 
settle his affairs before his death, or willing to face the question at all, one 
would certainly expect to find provision made for Dowlat Koer and her rela¬ 
tions. They seem to have held the first place in his affections. At any rate 
they were about him during his long illness. They must, have foreseen the end. 
They were hardly likely to he indifferent to their own interests, or to shrink 
from pressing their own claims and disparaging the merits or exaggerating the 
faults of absent rivals. On the other hand, the inmates of the north house for 
all practical purposes were out of sight. What amount of intercourse there 
was between the north house and the dying man it is impossible to say. It is 
admitted that Uttim ofton came to see Narain during his last illness. Bajkali 
came but once, if Dowlat and Tunu are to he believed. Dowlat speaks of 
one visit by Babban and Bajkali. .She puts the date of that visit, “soon 
after the deed to Tunu," which will bo mentioned presently and which was 
dated the 28th of April 1893. “ They remonstrated with Narain," says Dowlat, 

“ for alienating his property to my relations. They spoke contemptuously of 
me. This led to the interchange of ahuse and they left in anger." Tunu also 
says that Bajkali came once to complain and that Narain’s reply was this: 
“All the property is mine to deal with as I like.” On this part of the case 
unfortunately no help is to be got from the other side. They pretended that 
Narain never ceased to live with the inmates of the north house. Uttim and 
Bajkali and Babban too in his examination-in-chief say that Narain lived 
continuously at the north house, that he fell ill there, that about two months 
before he died they took him to the south house for chango of air, and migrated 
with him in a body. “ We all stayed there,” says Bajkali, “ till the death 

of Narain, and then we said ‘ let us go and worship at the house where our 

family gods are’ ’’--and so tlu*y all migrated back to the north house on the 
following morning. The District Judge,, who examined the ladies himself, had 
no difficulty in rejecting this story as an impudent attempt to impose upon the 
Court. It is shown to be untrue by the ignorance which Uttim [464] and 

Bajkali both displayed about the south house. I do not believe, says Mr. 

Brett, they were there at all. It is disproved by entries in the accounts and 
by Babban’s own admissions on cross-examination. It is directly contradicted 
by a petition signed and presented by Babban himself on the 28th of May 
asking for the intervention of the police to prevent Dowlat and her relatives 
despoiling the south house on Narain’s approaching death. Narain Das, it is 
stated in the petition, “ has been ill in his residential house for the last five or 
six months. Now he is becoming worse, and there is no hope of his life, he 
may die to-day or to-morrow. Babu Narain Das has a kept woman who lives, 
along with her brother and sister’s son with the said Babu Saheb.” 


About six weeks before bis death Narain made a partial disposition of his 
property. The evidence does not explain what led him to do so. But tho 
fact is undisputed and not unimportant. 

On the 21st of April 1893 he executed in favour of Cbhedi a permanent 
and heritable mokurruri lease of a mouzah producing, according to Babban, a 
net annual profit of Bs. 600, a sum just equal to the annual allowance he was 
making for the north house. The lease was duly registered on the 23rd by 
the sub-registrar who attended at the south house for the purpose. 
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|fi«rtl&M® iiiokwruri lease of ivumtoh called Khurey producing,‘according to 
|Babbttn, a not annual profit of Be. 3,000. It was duly registered on the 30th. 
<!f Ids lease, as originally drawn and executed, was in favour of Dowlat. It 
Was' intended to have the document in that form registered at the same time 
Us the lease to Chhedi. A petition stating its execution and asking the sub- 
. registrar to attend for the purpose of registering it was presented on the 22nd, 
together with a similar petitiou relating to Chhedi’s lease. But when the 
sub-registrar came he was asked to postpone the registration of the lease of 
Khurey on the ground that some alteration was required, and the writer of the 
deed was not present. A petition was then put in stating that only one deed 
[465] was ready, and so only the lease to Chhedi was registered on that 
occasion. So far there is no dispute. There is a conflict of evidence as to the 


reason for not completing the registration of the lease of Khurey as originally 
drawn. Babban says he was told “ one afternoon ” when he was in the north 
house “ about six weeks before Narain’s death” that one “ Gur Bahai had come 
from Gya with a lease.” "I went over," he adds, “to see what was up. 
I saw my brother and Gur Sahai and Tunu and others. I asked Narain 
what he was doing. He said ' I am giving a life lease of Khurey to Dowlat. ’ 
She was on one side. He commenced to sign his name. He had got half 
through the signature when Gur Sahai said the deed was hereditary. Then 
Narain refused to sign and flung the paper down. ” Dowlat’s account of the 
transaction is this: “ Narain was ill,” she says, "five or seven months. 
After he got ill he gave a lease to my brother Chhedi and to Tunu, my sister’s 
son. .To Tunu he gave the lease of Khurey. He had intended to give me the 
lease, perpetual lease. This was written out, but I refused. I said ‘ You give 
one village to Chhedi and want to give one to me; what is to become of the 
rest T He said ‘ I will give the rest to Tunu.' I said ‘ No’ give Khurey 
to Tunu and give me the rest.’ He consented. The lease to me was 
destroyed and Khurey was leased, perpetual lease, to Tunu eight days after¬ 
wards." Babban’s story cannot be true. It is extremely improbable; the 
lease to Chhedi and the lease to Dowlat were both prepared on Narain’s 
written instructions: the lease given to Chhedi was hereditary; the lease 
given afterwards to Tunu was hereditary too. But apart from the improba¬ 
bility of the story it will be observed that there is no room for the incident 
described by Babban. It could not have happened on the 21st, for the petition 
of the 22nd asking the sub-registrar to come over states that the lease was 
executed. It could not have happened on the 23rd. Babban says it was in the 
afternoon that he went over to see what was up. But the sub-registrar, who 
is above all suspicion, and who was called for the respondents, after stating 
that on the 22nd of April two petitions were put in to him to go toTekari “ to 
register two deeds executed by Narain Das,” says: “ I wont on 23rd April arriving 
there very early ; it was the hot weather. 1 saw Narain. He [466] had two 
deeds. Bat he apparently wished to amend one but could not find the writer." 
Dowlat’s account may be true. To a certain extent she is corroborated by 
Babban himself. After stating that Khurey was afterwards given as a here¬ 
ditary lease to Tunu he adds: “ This was on the advice of Dowlat Koer.” 
"Whether Babban had any special reason for saying so or not the statement is 
a remarkable tribute to the influence which Dowlat had over Narain. 


Putting aside the visit of Rajkali and Babban to complain of alienations 
of property in favour of Dowlat’s relations (if the visit really took place), the 
evidence ,is a blank as to what occurred between the date of the gift to Tunu 
' and the 18th of May, the date of the alleged will. Dowlat Koer says that 
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between the date she refused the lease and the date the will was given she 
had no talk about the will with her husband. She felt sure, she says, that he 
would do what he promised. Her reticence on the subject of the will during 
the period in question was naturally commented upon by the learned 
Counsel for the respondents. It is certainly a matter for observation. But it docs 
not go very far. It is possible that Dowlat’s story may be true throughout. It 
is at least as possible that it may be true in the main, though she may have 
deviated from the truth in her anxiety to make out that Narain was ready to 
fulfil bis promise of his own froo will and without any prossuro from her. 

The document put forward as Narain's will and the fulfilment of his 
promise to Dowlat is simolo enough in its dispositive chiu&os. His entire 
property is left to Dowlat Koor absolutely subject to the payment to Ufcbim 
and Rajkali each of Rs. 25 a month. 

The document purports to hoar the signature of Narain Das and the 
signatures of twelve witnesses including the writer. 

No one comes forward to say that Narain’s alleged signature is not his 
own handwriting, and vet his handwriting must have been well known to 
some of fcho persons who were witnesses for the respondents. The District 
Judge notices the point, but observes that it may have been an accidental 
omission, and says that ho does not wish to lay too much stress upon 
it. The omission, however, acquires much greater signi- [467] Jicanue from 
what took place in the Court of Appeal. One of the learned Judges in the High 
Court was familiar with the native character, and ovidontly not disposed to over¬ 
look the assistance to be derived iu such a question as this from a compari¬ 
son of handwriting. He scrutinized the signatures appended to the document 
in question. He saw, or thought he saw, somo indication tending to show that 
the signatures had not all been written at the same time. He compared the 
signature of one vvituoss with a signature which that witness subscribed to his 
deposition in Court, and came to the conclusion that the two signatures wore 
not made by the same person. But as to the signature of Narain Das, he says 
nothing, although he had actually before him in documents put in evidence 
signatures of Narain which were unquestionably gonuine. 

The alleged writer of the will was one Shoo Per shad, a young rauklitar. 
It seems that in May 1893 there was a local investigation going on in regard 
to some litigation in connection with a village called Paluhan, which was situ¬ 
ated about two miles from Tikari. A number of lawyers and others concerned 
in the inquiry were gathered together at Tikari. Among them came Sheo 
Pershad and Sheo Sahai, another young muklitar. They put up in the same 
house at Tikari. They were old acquaintances, they said, of Narain. They 
heard he was ill and went to see him ou the I2tb. On tho lGth he sent for them 
and consulted them about making over his property to Dowlat Koer. At first 
a deed was suggested, but tho amount of the stamp duty seemed a formidable 
objection, and so after some discussion they advised a will. He told them 
how he wished to dispose of his property and they prepared a draft from his 
verbal instructions. It was their joint production. They left the draft with 
Narain that evening. On tho evening of the 18th they were summoned again to 
Narain’s house in order to complete the transaction. Hlioo Pershad “faired out” 
the draft. Witnesses were collected and the will was duly executed. They both 
saw Narain execute it and thev both attested his execution. That was 
their story. Of the other ten seven deposed to seeing Narain sign the will. 
They signed as witnesses and saw the other witnesses sign. That leaves 
three of the alleged witnesses to be accounted for. One [468] was absent 
from illness. The remaining two were Kali Churn and Bankey Behari, a 


947 



l.L.R. 25 Cal. 469 


TJOWLAT KOEB V. 


young pleader in the Gya Court, whose name on the will appears in 
English with the word “ witnessed ” also in English before it. Kali Churn was 
summoned - as a witness by the petitioner. He evaded service and then was 
arrested. When he was brought into Court neither side would call him. He was 
called by the Judge. He said the writing of his name on the will resembled 
bis, but was not his, and he tried to make out an alibi. The Judge did not 
believe the alibi and thought his evidence of no weight. Bankey Behari was 
also distrusted by both Bides and called by tho Judge. He admitted that one 
day just after the application for probate when he was in the Bar Library he 
was taxed with having signed Narain’s will and that he did not deny it directly. 
What ho said was, “As far as I recollect 1 have nob signed any will.” “Those,” 
he adds, “ were the words I uttered. I meant to absolutely deny my signature. 
But I did not say that I had never signed.” Before Mr. Brett he was more 
positivo and more intelligible. He declared that his name on the document in 
dispute was not his signature. “ My signature,” he said, “ has been forged.” 
To some extent, however, his evidence curiously corroborates the appellant’s 
case, lie admits that on the evening of the 18th of May somebody came to 
him and said Narain wanted him. “ The messenger,” he says, “ told me that 
Narain Das had heard I was in Titan, and that others were with him and he 
wanted to see me as he was ili. He said, perhaps, that the men were writing 
something.” “ My grandfather,” he said in another part of his evidence, 
“ was a pleader of the Raj, and Narain Das had been an influential servant, 
so it did not strike me as peculiar that he sent for me.” All this is entirely 
in accordance with the story told by the witnesses for the appellant. As to 
what followed there is a direct conflict of evidence. The appellant’s 
witnesses say, Bankey Behari obeyed the summons and witnessed 
Narain’s will, lie says he “ was tired and did not go,” showing, as the 
Judge thought, an indifference to his professional prospects remarkable, to 
say the least of it, in so youthful a practitioner. The District Judge in 
whose Court lie practises did not believe him. The High [469} Court did. 
They found no resemblance between the signature he made at the foot 
of his deposition in Court and tho signature shown to him a few minutes 
before and denounced by him as a forgery. They seem to have thought 
a difference in the handwriting at that critical moment conclusive in 
liis favour. Moreover, they thought the writing on the will “ an unformed 
writing like that of a schoolboy ”—the signature “ of a beginner jnst learning 
to write, ” while the signature on the deposition was “ in the running hand of 
a person much accustomed to writing in English.” On the other hand, toe 
District Judge observes that the words on the will have a genuine look about 
them .... they do not look like an imitation. Their Lordships have had 
the will before them. 8o far as regards the character of the writing they are 
unable to agree with tho learned Judges of the High Court. No fault is 
to be found with the signature. It seems to be written boldly and would pass 
for the writing of a well educated English gentleman. 

It is unnecessary to discuss in detail the evidence of the witnesses for the 
appellant. The District Judge has gone through it very carefully noticing 
apparently everything that struck him as suspicious in statement or demeanour. 
On the whole he came to the conclusion that there was no sufficient reason 
for refusing credence to the appellant’s story. One circumstance may be 
noticed in passing which, in the view of Tbevelvan, J., tells strongly against 
the appellant, while the District Judge thinks it throws no light on the case. 
It is this: Narain’s accounts were kept by Tunu. The accounts for the 
last year are missing. If they had been forthcoming, and if they could 
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have bean trusted, they might have been useful in clearing up some disputed 
points. The absence of these accounts gave rise to a good deal of 
argument before the District Judge. But he was, he says, “unable to 
form any definite opinion as to the question as to on whom the dis¬ 
appearance casts suspicion.” TREVELYAN, J., felt no difficulty on that 
score. “There is,” he says, “no doubt to my mind that this book can only 
have been kept back by Dowlat’s party.” And then he proceeds to draw the 
inference which suppression of evidence invariably suggests. Their Lordships 
do not think it by any means clear [470] that Dowlat’s party ought to be 
held accountable for the non-production of the last year’s hook of accounts. 
At any rate, it is obvious, that an unscrupulous man concerned in forging a will 
would not scruple to manipulate accounts for his own purposes, if ho thought 
he could do so without fear of detection. As the whole hook was written up 
by Tunu, there would he no difficulty in his replacing an incriminating page 
by a new leaf with all necessary entries to confirm his story. It is difficult to 
see why Tunu should have suppressed a piece of evidence which he might so 
easily have made to servo his purpose. 

The Distriot Judge and the learned J udges of the High Court both deal 
with the main question at issue on a broad view of the whole case. It is little 
wonder that they come to opposite conclusions, for they approach the matter 
from very different points of view. Patiently, and with every appearance of im¬ 
partiality, the District Judge sets himself to investigate the acLual facts. He tries 
to place hiinsolf in the position of the alleged tostator with all his actual surround¬ 
ings. On the other hand, Ameer Am, J., who claims to be intimately acquainted 
with the usages and habits of thought ot his Hindu fellow-countrymen, though 
not himself, it may he presumed, a member of their community, approaches the 
question from the point of view apparently of a pious Hindu gentleman, scrupu¬ 
lous and exact in the discharge of overy moral and religious duty----so scrupulous 
indeed and so exact that in the opinion of the learned .ludge it becomes a 
matter of grave importance that no provision is to be found in the will for the 
worship of a family idol, whoso worship, as it appears, was maintained 
during the testator’s lifetime hv the annual expenditure of the sum of 
one rupee. Tried by so high a standard 'the will is found wanting in many 
things. But for all that it is not an unlikely disposition for such a man as 
Narain Das to have made under the circumstances. As regards the monthly 
allowance to Uttim and Raj kali it will bo observed that the aggregate of 
the two allowances is precisely the sum which Narain had been in the habit 
of providing for the maintenance of the north house. And it is perhaps remark¬ 
able that the allowance to Uttim, which seems to the High Court so niggardly 
as to throw doubts on the genuine- [471] ness of the will, is the exact amount 
which Rajkali and Babban allotted to her when they assumed to divide the 
inheritance between them on the 6th of July 18911 under a deed of compromise. 

The learned Judges of the High Court have embarked upon an enquiry 
as to the truth of the charges against Rajkali and Babban contained in the 
introductory part of the will. Their Lordships cannot think that the enquiry 
is much to the purpose. There is certainly no evidence in support of these 
charges. But in estimating their value and importance one cannot help seeing 
that something must bo attributed to the zeal of the two young mukhtars 
who would probably exert all their skill to amplify and embellish whatever 
Narain may have said in disparagement of those whom he proposed to 
disinherit. Something, too, may be due to the ill-feeling between the inmates 
of the two bouses which must have been tolerably hitter, if one is 
to judge from the steps which Babban thought fit to take against Dowlat, 
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wb«i fitarfiin lay a-dying, Whatever the will may say to the discredit, of 
Babhan, all that seems to be alleged against Raj kali is ill-temper coup 1 fid. 
with disobedience. We know that Naram preferred living^ with Dowlat 
whatever the reason was. The will hints at several other reasons”— a suggestion 
one would think too vague to be taken seriously But in its vague generality, 
Ameer Ali, J„ finds a deep moaning He has no doubt that those apparently 
innocent words were intended to convey “ an insinuation of unchastity.'’ It is 
obviously quite impossible to accept that construction on the faith of a statement, 
whatever may be its source or appaient authority, which the appellant had no 
opportunity of meeting by direct evidence or testing bv cross-examination. In 
the Court ot Fiibt Instance, as far as wo can sec, the point was not even 
suggested It is not alluded to in anv one of the 27 reasons set foith in the 
memorandum of appeal, and certainly it is satistactoiy to find that it escaped 
the notice of Bajkali and hei adnsois In hoi petition of objection put in on 
the 14th of July 1893 she alleges tint “soveial of the statements made in the 
alleged will aio false” She avers that “ sho was n 0 v&r disobedient to her 
husband nor was he evei displeased with hei hut she m ikes no refeience to 
the imputation of unchastitv which she naturilly would have re°ented, [472] if 
she had supposed thit the will curtained any insinuation of the sort In the 
course of the litigation and at the tual the appellant certainly made a 
direct charge of unctiastity against Bajkih, a chaige foi which there appears 
to have been no foundation whatever But it would he a mistake to connect 
that charge with any thing in the will It seems to have been provoked by 
the attacks which Babban and Bajkali made on the appellant at the time of 
Naram s death Insulted as she wa^ and treated with gieat cruelty it is haidly 
smpnsing that Dowlat Koer should attempt to retaliate with any weapon she 
could think of 

home minor points weie piessod There was the non registration of the 
will -due pet haps to Naiain a state at the timo Then it was said that the 
witnesses to the will weie m Bocial position mfei 101 to the peisons who attested 
the loase to Chhedi and the lease to Tunu That tnav he accounted for by the 
circumstances under which the will was cxecutod, and after all the inferiority 
may not have been so great as it w is represented At least we find that 
one of the witnesses to the two leases, who is described as a "rais” or 
" big man,” says of himself “ my profession is sei vice, but I am not in any 
employ ” Then it was pointed out that the witnessses to the will were on their 
own showing singularly ieticent as to the tiansaction in which they say they 
were engaged So they were, and this reticence is one oi the difficulties in 
the ease But even heie the evidence is not all one way. Rheo Pershad, for 
example, says he told some mukhtaia Among others, he says, he told Gopal 
Lai whom he pointed out m Cornt About the 23id May he says he told him 
that Natain Da° was ill and had made a will Now Gopal Lai seems to have 
boen an adherent of Babhan and to have been the writer of the deed of 
compromise between Bahban and Bajkali which has already been mentioned, 
and ho was not called to contradict Sheo Pershad’s statement. 

It is not necessary, however, to discuss these points further. On a review 
of the whole case their Lordships are of opinion that the appellant has 
established the genuineness of the will, and that the High Court were not 
justified m overruling the decision of the District Judge. 

[473] Their Lordships will, therefore, humbly advise Her Majesty that 
the decision of the High Court ought to be reversed with costs and the 
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0. B. Appeal allowed. 


[25 Cal. 4731 

PRIVY COUNCIL. 

The 11th November and Sth December, 1897. 

Present: 

Lords Watson, Hobhoush, and Davey, and 8m R. Couch 


Suleiman Kadr Bahadur.Plaintiff 

versus 

Mehndi Bogum.Defendant. 


[On appeal from the Court of the Judicial Commissioner of OudbJ 

Benami Transaction—Onus of Proof- — Purchase, ism farzi, in the name of a 

person other than the real purchaser—Proof of the actual transaction. 

In liquidation of a mortgage debt the mortgagors sold the mortgaged property and execut¬ 
ed a sale deed with a recital that, they had received from the wife of the mortgagee the 
amount of the mortgage debt and interest with also a small sum of money. 

In after years the husband, now plaintiff, and the wife, defendant, contested which o 
the two was the real purchaser. 

Held, that the burden of proving that the mortgagee gave the consideration for the sale 
was upon him at the outset, as he claimed contrary to the tenor of the admitted document; 
which burden had been discharged by his evidence that the substantial consideration for the 
sale by the mortgagors was the extinction of the mortgage debt due to him. 

This proof shifted on to the wife the burden of showing that this extinction was effected 
by her money, or of showing that she had continuous possession in accordance with the sale 
deed. She did not prove that any money was paid by her, either to the vendors or to the 
mortgagee; nor was there such an amount of possession proved as affected the question 
either way. The conclusion was that the wife’s name was used ism farzi for the husband’s, 
as alleged. 

APPEAL from a decree (llth August 1892) reversing a decree (12th April 1890) 
of the District Judge of Lucknow. 

The plaintiff in the suit giving rise to this appeal was Mirza Suleiman Kadr, 
and the defendant was his wife, Nawab Mehndi [474] Begum Sahiba, who 
was living apart from her husband. Both were members of the ex-Royal 
family of Oudh. (See I. L. R., 21 Cal., 135.) 

The question between them was as to which of them was the real pur¬ 
chaser of the property in suit under a purchase evidenced by deed of the 
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. 14th May 1876, which purported to convey to the wife, an arrangement which 
tiie husband, now appealing, contended was ism farzi for himself. 

On the 10th May 1870, before the /narriage of the parties which took 
place in July 1871, the plaintiff became mortgagee of the property (houses 
in Lucknow) for Rs. 8,500, at 6 per cent, per annum repayable in five years. 

On the 14th May 1875, while the parties were still living together, the 
mortgagors executed a sale deed of the property to the wife. The recitals 
and other contents of that document appear in their Lordships' judgment. 
.In 1886 the husband and wife separated, and this suit was commenced on the 
2nd August 1888. The plaint, alleged that the possession of the property by 
the wife began in May 1888, and prayed a declaration that the sale deed had 
been taken by the husband as purchaser in his wife’s name, he being the real 
vendee, and that the transaction was ism farzi for his benefit. The defence 
was that the wife had purchased the property with her own money in 1875, 
having since then been in adverse proprietary possession. 

The issue raised questions on these contentions, and the District Judge 
decided that “ the sale deed was fictitiously executed in the defendant’s name,” 
making a decroo which declared the plaintiff entitled to the property. 

The Appellate Court, composed of the Judicial Commissioner and the 
Additional Judicial Commissioner, reversed the lower Court’s decree. In their 
judgment the plaintiff had failed to discharge the burden of proof upon 
him, both as to title and possession. They dismissed the suit with costs in 
both Courts. 

The plaintiff having appealed,— 

Mr. C. W, Aralhoon , for the appellant, argued that the respondent had not 
proved the paymont of the purchase money by her, [4753 or lmr possession 
for more than a brief period, it having been necessary for her to prove her case, 
when it had been shown that the consideration for the purchase of the property 
was the discharge and extinction of the mortgage debt. The appellant had 
explained why the sale deed had been in the name of the respondent; so that 
the source of the money, whereby the mortgage and sale were obtained, was 
the governing question. The wholo evidence was before the Appollate Court 
to consider its effect. 

Mr. J. D. Maync, for the respondent, referred to the burden of proof that 
was on the plaintiff to outweigh the presumptions that arose from the state¬ 
ments in the sale deed. The use of the wife’s name, and those statements 
threw the burden on to the appellant, and it had not been effectively discharged. 

Mr. C. W. Arathoon , in reply, referred to the judgment in Sham Lall Mitra v. 
Amarendro Nath Bose, U895) I.L.R., 23 Cal., 460, (475). This had cited Debia : 
Choiodhrain v. Btmoia Soondrec Debia, (1874) 21 W. R., 422, as establishing, 
on the authority of Ram Suran Singh v. Pran Peary, (1870) 13 Moo. I. A., 551, 
that the right of a party to an ism farzi transaction of this kind was to have the 
true position ascertained, and that effect should be given to it, although he 
had taken part in concealing it at another timo. 

Their Lordships’ judgment was delivered on the 8th December 1897 by 

Lord Davey. —The appellant is a son of the late King of Oudb. The 
respondent is his wifo. They were living together in the year 1875, but in 
the year 1886 they separated and they have since lived apart. By a mortgage 
bond, dated the 10th May 1870, two ladies mortgaged certain houses and lands 
to the appellant to secure Rs. 8,500 with interest at the rate of 8 annas per cent, 
per mensem for a stipulated period of five years. Nothing was paid by the 
mortgagors on account of either principal or interest, and on tbe 14th May 1876 
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*» Bale deed of the mortgaged property was executed by the mortgagors, 
whereby, after reciting the mortgage and that the mortgagors had not been 

[476] able to pay anything up to date, and that according to accounts it 
appeared that they had then to paty to the appellant the sum of Rs. 11,000 on 
account of principal and interest, it was witnessed that the mortgagors sold the 
mortgaged property in lieu of Rs. 11,000 to the respondent, and that the mort¬ 
gagors having received the purchase money in full from the said vendee had 
paid it to the appellant in liquidation of the deht due to him under the deed of 
the 10th May 1870. It appears from the eudor n ernent on Iho sale deed that a 
further sum of Iis. 250 was paid in cash to the mortgagors, and this sum seems 
•bo have found its way back into the hands of the appellant’s then agent. 

The question on this appeal is what the transaction recorded in this sale 
deed really was. The appellant contends that the sale deed was executed ism 
farzi (fictitiously) in the name of the respondent, and that ho was the real 
purchaser and assumed proprietary possession of the property comprised in 
the deed. The respondent, on the other hand, alleges that she purchased the 
property in suit with her own money and has ever since been in adverse 
proprietary possession thereof. 

The burden of proof is in the first place upon the appellant who claims 
against the tenor of the deed. He states in his evidence that the consideration 
for the sale was the mortgage money plus interest, and the sum of Rs. 250 
which he says that he paid through his thou agent one Achche Sahib, and 
again that the mortgage money was not recovered in cash hut formed part of 
the consideration. The substanco of his evidence is that no money passed in 
the transaction except the Iis. 250. He, accounts for tho production of the 
title deeds by the respondent by saying that they wero in the custody of 
Achche Sahib who was formerly his agent, but had been dismissed, and who 
was prior to and at the time of the suit acting exclusively for the respondent. 
He further says that Achche Sahib advised him to have the sale deed in the 
name of the respondent in consequence of some threatened litigation. The 
appellant’s evidence is confirmed by that of Kirpa Ram and Maharajah Tej 
Krishna Sahib who were relatives of tho vendors and negotiated the transaction 
on their behalf. Thev both slato that theconsideration was not received in cash 

[477] except as to tho Rs. 250, which was taken back from the vendor’s agent 
by Achche Sahib, and that the salo deed was executed in the name of the 
respondent by the orders of the appellant. The evidence of the vendors, who 
were both purdah ladies, is less precise, hut to tho same effect. 

It is apparent from this evidence, and indeed it is not denied, that no 
money in fact passed from the nominal purchaser to the vendors, and from the 
latter to the mortgagee, and that the narrative of the deed is not, therefore, in 
accordance with the facts. The effect, and doubtless the object, of the deed is 
to make it appear that the consideration to the vendors for the sale proceeded 
to them from the respondent, so as to give her an apparent title for value, 
whereas the real consideration to tho vendors being tho extinction of the mort¬ 
gage debt, which was the property of the appellant, it proceeded from him. 
Their Lordships think that this circumstance and the other evidence of the 
appellant and his witnesses are sufficient to call upon the respondent for an 
answer and to shift the burden of proof upon her. This burden she may discharge 
by showing that the purchase money, though not paid by her to the vendors, was 
paid to the appellant out of her moueys, or by evidence of continuous possession 
in accordance with tho deed. The respondent was called as a witness by the 
appellant. In her evidence she states as follows:— 

“ My husband told me that thero was no use in keeping money, that he 
had a house in mortgage which I should buy, that it was very cheap, that I 
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.oiy ; aan , l: t^ocuml Jan);it sVia aoeepfcs I will accent.,;The pillar.; 
fgM spbfee to bet ahd she oonsented. Thereupon I also consented. The» 
plaintiff* told my atrat that the Rani's rfukhtar had come, and if she, my 
^,V aunt, gives the money the plaintiff will make arrangements for the purchase. 

- Thereupon my aunt sent Rs. 10.000 in cash with the plaintiff and asked Acbche 
. Sahib to send for the remaining Rs. 1,000 thereafter. ThisRs. 10,000 belonged 
‘ to me and was kept in deposit with my aunt. Then I sent Agha Nawab, my 
mukhtar, who got the deed executed. The plaintiff got the remaining 
Rs. 1,000 from Achche Sahib. The latter paid the money on my [478] behalf as 
my mother had told him to pay. Then Agha Nawab got the deed of sale 
duly executed and registered, and then gave over to me the said deed of sale as 
well as the mortgage deed. Agha Nawab took Rs. 250 more from me which 
he said the plaintiff had told him to pay to KripaRam, mukhtar of the Ranis. 
Since purchase the house in dispute has been all along in my possession . , 

The above facts were known to Agha Nawab, Mirza Muhammad, Daroga, 
Achche Sahib, Saiyid Mustafa and others whose names I cannot 
recollect. . . When my aunt paid the money to the plaintiff I was 

sleeping; when I got up my aunt told me that she had paid the money and 
Taijan Mahaldar told me that she had carried the money with the plaintiff.” 
Achche Sahib states he was told that Rs. 1,000 was short and was asked to 


pay it, and paid it to Taijan Mahaldar and so far he confirms the respondent's 
evidence. He further states that he did not see the price Rs. 11,000 paid. 
Achche Sahib, however, was a dismissed servant of the appellant. He says 
he resigned the appellant’s service, because the appellant gave him orders to 
oppress the respondent, and he is now the agent of the respondent and 
was made a defendant in the appellant’s suit for restitution of conjugal rights. 
The District Judge described him as “a most shifty and unsatisfactory 
witness.” On the other hand the respondent did not call as witnesses her aunt, 
* her mother, Taijan, Agha Nawab or Saiyid Mustafa and there is no explanation 
of their absence. Nor were any questions addressed to the appellant in cross- 
examination with a view to showing that money was paid to him by the 
respondent’s direction or on herbohalf. There is, therefore, no real corrobora¬ 
tion of the respondent’s evidence, and their Lordships cannot accept her 
evidence as reliable proof that any money was paid by her either to the vendors 
or the mortgagee on their account. 


The evidence as to possession is vague and unsatisfactory on both sides. - 
The balance, perhaps, inolines in favour of the respondent, but in the opinion 
of their Lordships there is not such an amount of possession proved as to affect 
the question either way. 

Their Lordships will, therefore, humbly advise Her Majesty [479] that the- 
order appealed from be reversed, and instead thereof an order be made dismiss¬ 
ing the respondent’s appeal to the Court of the Judicial Commissioner with, 
costs. The respondent will pay the costs of this appeal. 

Appeal allowed. 

Solicitors for the Appellant: Messrs. T. L. Wilson & Co. 

Solicitors for the Respondent Messrs. Young, Jackson, Beard and King. 

C. B. - 


NOTES. 

[In (1901) 29 Bom., 306 it was pointed out that sec. 82, Indian Trusts Act, 1882, did not 
take away the efiect of this ruling.] 
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PRIVY COUNCIL. 

The 10th November, 1697. 

Present: 

Lords Watson, Hobhodse and I)avey, and Sir R. Couch. 


Pertab Bahadur Singh....Plaintiff 

versus 

Badlu and others.Defendants. 


fOn appeal from the Court of the Judicial Commissionet of Oudh ] 

Oudh Land Revenue Act, (XV11 of 167b ), sections 5i, 53 -Claim to resume grant. 

A proprietor in Oudh claimed to resume a perpetual lease as having bern granted by hie 
ancestor at a favourable rent, without the emotion, but othei wise under the circumstances, 
contemplated by section 5'J of the “Oudh Land Revenue Act,” XVII of 187fi, so that the grant 
was returnable. 

Held , that the claim fail* d The undefined charges, expenses of management, and other 
paymentaincideut.il to the lease, might have been such as to m ike the rent paid a reasonable 
One aB between lessor and lessee , and that the f ivour ible nature of the rato of rent had not 
been established. 

APPEAL from a docroo (8th June 1894) of the Judicial Commissioner of Oudh, 
affirming a decree (80th April 1891) of the District Judge of Rue Bareli. 

The question raised on this appeal was whether a perpetual lease of three 
villages in the district of Partabgarh granted by a taltiledar of Tarwal, the 
ancestor of the plaintiff, who wuis his hen and the devisee under his will, was 
or was not returnable under section 52 ot the Oudh Land Revenue Act, XVII 
of 1876. 

Section 52 enacts as follows . “ All giants, whether in writing or other¬ 

wise, by proprietors, or the persons whom they repieseiit, of land to be hold 
exempt from the payment of lent, or at a favourable rate of rent, are hereby 
declared to bo liable to lesumption, [480] unless such grants, have been 
sanctioned or confirmed by the Governor-General in Council or the Chief 
Commissioner. ” 

The plaintiff's ancestor and predecessor in estate, Rapt Vjit Singh, taluk- 
dar of Partabgarh, executed on the 7th March 1874, in favour of Bhikha Ahir, 
the father of the defendants, a peipetual lease (nnslan bail naslan) of three 
villages. It was agreed in the deed of lease that the lessee shoidd pay annually 
to the lessor for rent, Rs. 2,191, and should be liable to contiibutions such as 
bhent (presents), naehna presents to dancers, rasad (supply) and other dues 
paying also the patwans and chaukidars, and defraying the village expenses. 
The lessee was not to alienate on pain of tho lease becoming void. 

Lessor and lessee both died in 1889. 

The suit was biought on the 6th September 1890 for a declaration that 
the lease was liable to resumption by the present owner of the proprietary 
right, on the ground that it was granted at a favourable rate of rent, without the 
sanction referred to in section 52 of the Oudh Land Revenue Act, 1876 . 
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;'l" : :’i v ^fae''d^ein4^ti8, some of whom were minors, answered that the lease was 
>Wjt& i grant within the meaning of the section, and was a lease at a reasonable 
' rate. It Was added that the villages had been granted in consideration of 
. services during the troubles in Oudh. The Baja, having received the grant of 
the taluk Tarwal, thereupon made the grant of the lease now in question to 
the defendants’ father for services at the same time. 


Whether the rent was a favourable one, and whether section 52 was 
applicable to permit the resumption, were questions raised by the issues. 

The plaintiff filed accounts showing the gross rental of the villages 
comprised in the lease, at the date of the grant, and at the date of suit brought. 

The District Judge was of opinion that the lease was not a grant within 
the meaning of section 52, and that the rent reserved by the lease in 1874 was 
not a favourable one. He therefore dismissed the suit. 

[481] On an appoal heard by a Court consisting of the Judicial Commissioner and 
the Additional Judicial Commissioner, the lease was held to he a grant within 
the meaning of the Act. But the Court found that the plaintiff had failed to 
prove that the lease was granted at a favourable rate of rent: and the suit was 
dismissed. 

The material part of the Judicial Commissioner’s judgment was as 
follows:— 

“It appears to me that the words ‘at a favourable rate of rent’ mean at a rent which is 
not a fair, reasonable and equitable rent.” Badlu, one of the defendants, distinctly pleaded 
that the rent was reasonable ; and it was incumbent on the plaintiff to prove the issue framed 
by the lower Court, viz., whether the rent reserved by the lease favourable. 

“ This tho plaintiff attempted to do by producing evidence with the view of showing 
what the gross rental (including sair and sewai items) of the throe villages was in 1280 
Fasli (when tho lease was granted) and 129G Fasli (when these proceedings were instituted, 
respectively, according to the jamabandis, corrected where necessary by the imposition of 
'full rents on lands hold by the lessee’s family. The gross rental of the three villages (in¬ 
cluding seivai and sair items) according to the jamabandis.au corrected by the pativaris, 
amounted to about Rs. 3,900 and 3,980 in 1230 Fasli and 1290 Fasli respectively average 
Rs. 3,970. According to the nncorrected jamabandis the gross rental hi 1280 Fasli and 1296 
Fasli was Rs. 2,728 and Rs. 3,094, respectively. 

“ The appellant contends that this evidence is sufficient, and that it must be inferred 
under the circumstances that the rent fixed by tho lease (Rs. 2,191) was favourable. It 
appears to me, however, that it is not sufficient for the plaintiff to prove that the gross rental 
(including sair and smeai items) of the three villages according to the corrected jamabandis 
was much in excess of tho rent reserved by the lease : but that it was also incumbent upon 
him to show by some standard or criterion that the rent reserved by the lease was not fair 
and reasonable, but favourable. In the absence of such standard or criterion bow is the 
Court to determine in tho case of a lease of a village whether the rent is a fair and reason¬ 
able one or otherwise ? The appellant has not attempted to show by the evidence that the 
three villages or any of them had been previously leased or could have been leased at a rent 
in excess of that entered in the lease ; nor has he endeavoured to show what percentage of 
the gross rental is ordinarily left to the lessee of a village in tho pargana, district or divi¬ 
sion in which the three villages in question are situated, i. e.. what percentage of the gross 
rental is ordinarily considered to be a fair and reasonable rent payable by the lessee of a 
village, and to what extent the liability to contribute bhenl, nachna, rasad, etc,, on the 
occasions of marriages and deaths in the lessor's family would affect the letting value of 
a village. 

[482] “ In the absence, therefore, of any evidence showing what rent might fairly and 
reasonably have been obtained by tbc talubdar by a perpetual lease of the three villages in 
question under conditions similar to those contained in the lease under consideration, I 
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would hold that the plaintiff has failed to prove that the lease was grantod at a favourable, 
rate of rent." 

The Additional Judicial Commissioner concurrod in dismissing the suit. 

On the plaintiff’s appeal,— 

Mr. J . D. May lie, for the appellant, argued that the lease was granted at a 
favourable rent within the meaning of section f<2. The defendants had not 
denied that the rent was at a favourable rate. The amount expended by the 
lessee had not been stated, nor what result had followed upon expenditures. 
Their pleadings substantially admitted that the rate was favourable, and they 
accounted for its being favourable by the statement of meritorious service 
rendered by the grantee to the grantor ; the accounts produced by the plaintiff 
were at all events primd facie, evidence that the rent was a favourable one 
and it had not been rebutted. 

The respondents did not appear. 

Their Lordships’ judgment was delivered by 

Lord Hobhouse. —Their Lordships see no reason for differing from the 
Courts below in this case. The Courts below have treated the matter as a 
question of inquiry whetlier the rent was a favourable one or not, and they have 
held, as it appears to their Lordships quite justly, that the appellant has not 
produced any proof to show that the rent was a favourable rent. The unde¬ 
fined charges, the expenses of management, and so forth, may have been such 
as .to make it a perfectly reasonable rent as betweon lessor and lessee. The 
case, therefore, fails, and their Lordships must humbly recommend Her Majesty 
that the appeal be dismissed. As the respondents do not appear there will be 
no costs. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. Law/ord, Waterhouse and Lawford. 

C.B 
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£483^ CRIMINAL REFERENCE. 

The 21st December, 1897. * 

Present: 

Mr. Justice Banerjee and Mr. Justice Hill. 

Corporation of Calcutta 
versus 

Eastern Mortgage Agency Co., Ld.* 

Calcutta Municipal Consolidation Act, Bengal Act {II of 1888), section 87, 
and Schedule II, Rule 7, clause (d)— License, tax —Liability to tax of 
Company carrying on business through Agents in Calcutta , 
and not having a registered place of business. 

A joint-stock company carrying on money-lending business through Agents in Calcutta, 
where it has no registered place of business, is liable to pay license tax under section 87 and 
Schedule II of the Calcutta Municipal Act of 1888. 

Corporation of Calcutta v. Standard Marine Insurance Company, (1885) I. L. R., 22 Cal., 
581, distinguished. 

THIS was a reference made by an Honorary Presidency Magistrate of 
Calcutta under section 432 of the Criminal Procedure Code (Act X of 1882). 

The facts of the case and the questions referred for the opinion of the High 
Court appear from the following letter of reference:— 

“During the official years 1893-94, 1894-95 and 1895-96, commencing on the 1st of April 
and ending on the 31st March overy year, Messrs. Gillandors, Arbuthnot & Co., merchants, 
‘carried on as they still carry on business in Calcutta as agents of the Eastern Mortgage Agency 
Company, Limited, a Joint Stock Company registered and having their principal place of 
business in England and having a paid-up capital of more than ten lakhs of rupees. The 
defendant Company have no place of business in India. The business of tho Company, as 
carried on by their agents, Messrs. Gillaodors, Arbuthnot Sc Co., consists in lending 
money on mortgages in Calcutta. The moneys so advanced belong to the defendant 
Company, and the profit or loss in those transactions accrues to tho defendant Company, 
and not to Messrs. Gillandors, Arbuthnot & Co. Messrs. Gillandors, Arbuthnot & Co., 
take out licenses in their own name for the business carried on by them in Calcutta, and 
have done so for the years 1895-9G and 1896-97. Tho defendant Company took out licenses 
in their name through Messrs. [484] (inlanders, Arbuthnot Sc Co. for the official years 
1893-94 and 1894-95 under sections 87'and 88 of Act II (B. C.) of 1888, the licenses being 
granted under class I in the second sched ulc to tho Act. No license, however, has been 
taken out by tho defendant Company for the official year 1895-96, and tho present proceedings 
Ware instituted in consequence by tho Corpor ation. The defendant Company made no appli¬ 
cation to the Commissioners for exemption in accordance with Rule 7, clause ( b ) in the 
second schedule to the Municipal Act. Rule 7 down to the end of clause ( b) is as follows 

(7) The liability of any person to take out a license and tho class under which he is 
liable shall be determined in the following manner. 

Any person who has taken out a license for the preceding year or been fined under 
section ninety for not taking out a license during such year, shall be presumed to be liahle 
and ontitled to take out a license under the class in which he was then placed in the year 
for which the tax is being levied. 

* Criminal Reference No. 2 of 1897, made by J. C. Dutt, Esq., an Honorary Presidency 
Magistrate of Calcutta, dated the 16th of December 1897. 
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(6) Any person who, in oonsequenoe of any change in his profession, trade or calling or 
place of business, or for any other reason, considers himself entitled to take oat a license in 
a lower olass than before, or to be altogether exempted, may present an application to that 
effect to the Commissioners at any time before the first day of July, If no application is 
made by that date he will be liable to take out a license as prescribed in clause (a). 

The Commissioners shall pass orders on such application, and tho license shall be 
taken out in accordance with such orders unless appealed against under clause (e). 

It it urged ou behalf of the Corporation that tho defendant Company arc liable to take 
out a license under section 87 of the Municipal Act inasmuch as they exercise in Calcutta 
within the meaning of that section one of the professions, trades or callings prescribed in the 
second schedule to the Act, namely, the profession, trade or calling of money-lender, and 
further that the fact that licenses for the official years 1893-91 and 181)4-95 wero taken out 
by the defendant Company,and no application for exemption was made on their behalf before 
the 1st of July 1895 in accordance with Rule 7, clause (b) quoted above, absolutely precludes 
the Company from raising the question of liability or non-liability under section 87 of the 
Act, and the defendant Company are therefore bound to take out a license for the official 
year 1895-96. 

On behalf of the defence it is coutendod that exorcising a profession, trade or calling in 
Calcutta does not mean exercising a profession, trade or calling through agents in Calcutta 
by a person or company having no registered place of business in India, and that therefore 
the defendant Company do not come under section 87 of tho Act, that this has been held 
by the High Court in the case of Corporation of Calcutta v. Standard Marine Insurance 
Company [(1895) 1. L. R., 22 Cal., 531J. That Messrs. Gillanders. Arbuthnot & Co., having 
[1883 taken out a license for the yoar 1895-96 for the business carried on by them including 
the business of the defendant Company which they carry on as their agents, it will be taxing 
the same business twice over if the defendant Company be held liable to take out a license ; 
that apart from the faot that the agents of the defendant Company were not acquainted with 
the provisions of the Municipal Act, Rule 7, clause (6), referred to above cannot override 
section 87 of the Act, and does not preclude a person from contending that section 87 does • 
not apply to him, and that therefore he is not liable. As this case is of some importance, 
and the points involved in it frequently come up for decision, I have thought it advisable to 
submit the following questions for the opinion of the High Court. 

1. Do the words in section 37 of the Municipal Act “ exorcise in Calcutta any of the 
professions, trades, or callings prescribed in the second schedule " mean and include tho 
exercising through agents in Calcutta of any such profession, trade or calling by a person or 
company having no registered placo of business in Calcutta ? 

2. Is the Eastern Mortgage Agency Company, Limited, bound under section 87 of the 
Act or Rule 7 clause (6) in the second schedule to the Act to take out a license for the official 
year 1895-96 under class 1 in that schedule ? 

In connection with the second question I have found that Messrs. Gillanders, Arbuthnot 
& Co., came to know of the decision in the case of the Corporation of Calcutta v. The Standard 
Marine Insurance Company, Limited, in April 1895, but they not only did not apply to the 
Commissioners for exemption before 1st July 1895, but took out the license for the official 
year 1894-95 on the 27th of March 1896, 

As to the first question it seems to me that all that their Lordships decided in the case 
of the Corporation of Calcutta v. The Standard Marine Insurance Company, Limited, was that 
the Standard Marine Insurance Company, Limited, were not Viable to take out a “ personal 
license " inasmuch as the business of insurance was not one of the occupations mentioned in 
the second schedulo to the Act, and that the said company were also not liable to take out 
a “ local” license as keepers of a place of business under class VI, because they had no place 
of business in Calcutta. It was not decided, so far as I can make out, as to whether the said 
Company would have been held liable to take out a personal license if the business of insur¬ 
ance been one of the occupations mentioned in the second schedule to the Act. I think, 
therefore, that the decision in that case does not apply to the present case. I am inclined to 
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hold, however, that the defendant Company in the present ease are not liable to take oat a 
license under section 87. The mere carrying on of business through agents does not seem' 
to me to be within the meaning of that section, especially when rbe agents take out a 
license for the business carried on by them, which includes tho business of the defendant 
Company. The tax levied by the Municipality is not in respect of the income derived from 
& business, but for the privilege of carrying on the business itself. [486] Such cases 
therefore as those of Erich ten v. Last, (1881) L. R., 8 Q. 13. D., 414 ; Werle Co. v. 
Golqnhoun, (1888) L. R., 20 Q. 13. I)., 753, which are under the Income Tax Aot, stand 
on a different footing, and have no application to a case like the present. 

As to whether the defendant Company arc bound under tho circumstances stated above 
to take out a license for the official year 1895-9(5, 1 am inclined to hold that they arc bound 
to take out a license for that year. The wording of Rule 7, clause (b) seems to me to be 
imperative and to give no discretion to the Court in the matter. The fact that no application 
for exemption was made before the 1st of July 1895 seems to me to be fatal to tho defence » 
and the plea of ignorance of the. Municipal law cannot of course be entertained in the face 
of the well known maxim ignorantia juris non excusat.” 

The parties were not represented at the hearing of the reference. 

The judgment of the High Court (Bauerjee and Hill, JJ.) was as 
follows :— 

In this case Mr. ,7. C. Dutt, an Honorary Presidency Magistrate of 
Calcutta, has referred for the opinion of this Court the two following questions, 
of law under section 41)2 of the Code of Criminal Procedure. 

Do the words in section 87 of the Municipal Act “ exercise in Calcutta 
any of the professions, trades, or callings prescribed in the second schedule 
mean and include the exercising through agents in Calcutta of any such profes¬ 
sion, trade or calling by a person or company having no registered place of 
business in Calcutta ? 

Is the Eastern Mortgage Agency Company, Limited, bound under section 
87 of the Act or Rule 7, clause ( b ) in the second schedule to the Act to takeout 
a license for the official year 1895-96 under class I in that schedule ? 

, We are of opinion that upon the facts stated in the reference the first 
question should be answered in the affirmative. There is no reason why a Joint 
Stock Company exercising through an agent in Calcutta the profession, trade or 
calling of a money-lender, should not be held to exercise in Calcutta one of " tho 

f rofessiona, trades, or callings prescribed in the second schedule, ” within the 
487] meaning of section 87 of Act II of 1888 (B.C.) the profession, trade or 
calling of a banker and a money-lender being distinctly mentioned in the said 
schedule. We quite agree with the learned Presidency Magistrate in thinking 
that the case of Corporation of Calcutta v. Standard Marine Insurance Com¬ 
pany, (1895)’I. L. R., 22 Cal., 581, does not decide the present question, tbo 
point decided in that case being that an Insurance Company carrying on busi¬ 
ness by an agent in Calcutta is not bound to take a personal license, as it does 
not exercise any profession, trade or calling prescribed in the second schedule 
to the Act, the business of an Insurance Company not being mentioned in 
that soiledule, and that it is not bound to take any local license, as it has no 
place of business in Calcutta. In tho present case the defendant Company must, 
upon the authority of that case, be held not bound to take any local license; 
but the case referred to ib no authority for the position that it is not bound to 
take a personal license, when the profession, trade or calling which it exercises is 
mentioned in the second schedule to the Act. Nor can we accept as correct the 
view taken by the learned Presidency Magistrate that the defendant Comjicmy is. 
not hound to take out any license because it carries on business by an agent, and 
because the Municipal license tax is not a tax on income, but is a tax levied for 
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the privilege of carrying on business wfthin the limits of the Municipality. It is 
quite true that the license tax is levied for the last mentioned privilege, 
and the capital of the Company is taken into account only in judging of the 
value of the privilege; but the privilege is exercised none the less, and should 
therefore be paid for none the less, when the profession, trade or calling is 
exeroised through an agent than when it is exorcised directly by the company 
itself. In the view we take upon the first question, it is not necessary for us 
to say more in answer to the second question than this, that the Eastern 
Mortgage Agency Company is liable as much under section 87 as under Buie 
7, clause (6) of the second schedule, to tako out a license for tho year 1895-96 
under class 1. 


[488] REFERENCE FROM THE RECORDER OF RANGOON. 


The 19th January, 1897. 

Present: 

rim Francis Maclean, Kt., Chief Justice, Mr. Justice Macpheuson, 
and Mr. Justice Trevelyan. 


Mahomed llady.Plaintiff 

versus 

Swee Cheang and Company.Defendants.’ 


Recorder of Rangoon , Jurisdiction of—Reference to High Court, Calcutta — 
Lower Burma Courts Act ( XI of 1889), section 12 — Doubt — 
Conflicting Decisions—Deoision of Superior Court — 

Bower of Recorder to refer. 

The Recorder of Rangoon, in a suit tried by him, referred to certain decisions of the High 
Courts at Calcutta, Bombay and Madras, which were in conflict; and, not agreeing with the 
decision of the Calcutta High Court, referred the case to the High Court in its appellate 
jurisdiction. 

Held, that as the decisions of the High Court at Calcutta are binding on the Recorder 
he had no jurisdiction to make the reference, and that it must be returned. 

THIS was a reference from the Recorder of Rangoon in the following terms : — 

“ This is a suit to recover tho sum of Rs. 3,300, being the difference between the contract 
and market rates on a contract for 4,000 bags of rice. The making of the contract is not 
disputed, but the defendant pleads that it is void under section 30 of the Contract Act; that 
he carries on business as a speculator in the rise and fall of prices of rice: that by the custom 
of the R a ngoon market a market rate of rice is fixed by a committee authorised thereto, on the 
last day of each month; and that an agreement of the nature sued on is treated as fulfilled 
when the difference between the settlement rate and the coutractrato is paid ; and that the 
pnr friflji fo the agreement are speculators in differences, and entered into the agreement, having 

•Civil Reference No, 11 of 1896 made by W. F. Agnew, Esq., Reoordor of Rangoon, 
dated the 93rd September 1S96. 
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in view the oustom of the market and with the full knowledge that the actual delivery of rice 
waH in no wise a necessary or intended incident of the contract. 

“ At the hearing it was contended on bohalf of the plaintiff, on the authority o 
Juggernath Sew Bux v. Ram Doyal, (1888) I. Lj. R., 9 Cal., 791, that evidence was not 
admissible to show that the contract was void. In that case the oontract was for the 
ale of Government securities, and upon the evidonco the learned [489] Judge of the Small 
Causij Court found that it came within sections 23 and 30 of the Contract Act, and referred 
the following quest ions for the opinion of IhoHigh Court :— 

“ First, whether upon the facts, as found by me, the contract was an agreement by way 
of wager and therefore void within the menniug of section 30, and contrary to publio policy 
under section 23 of the Indian Contract Act ? ” 

“ Second, whether the tender was a good legal tender ? ” 

“ The High Court held that the contract being in writing, and there being no ambiguity 
about it, evidence was not admissible to vary or contradict its terms. It was argued that 
evidence was admissiblo for the purpose of showing illegality, but GARTH, C.J., said : ‘ I have 
considerable doubt whether oral evidence is admissiblo for the purpose of showing that the 
contract is inits nature illegal. So long as there is no ambiguity about it, the question whether 
it is illegal or not depends, as it seems to me, upon the terms of the. contract itself.’ In 
Annpchand Hemchani v. Champai Ugerchand, (1888) I.L.R.. 12 Bom., 585, a similar question 
was raised, and the Bombay High Court held that oral evidence was admissible to prove that 
the contract, which on the face of it was for goods to be delivered at future dates, was in reality 
a contract by way ol wager, SABGEANT, C.J., saying that theprovisions of proviso I to seotion 
92 of the Evidence Act, which allow evidence to bo given of any fact which would invalidate 
any document, did not appear to have boon considered from that point of view in Juggernath 
Sew Bax v. Ham Doyal, (1883) I.L.R., 9 CaL, 791. The point was again raised before tho 
Madras High Court in Eshoor Dass v. Venkalasubba llau, (1894) I.L.R., 17 Mad., 480, and 
the decision of the Bombay High Court was iollowed and that of the Calcutta High Court 
dissented from. 

“The English authorities arc clear that parol evidence is admissible to show what the truo 
nature of the transaction is, and that the Court is not bound to look at the form of the docu¬ 
ment only. In re Watson , (1890) L. R-, 25 Q. B. D., 27 ; Madell v. Thomas, (1891) L. R., 
1 Q. B., 230 ; Universal Stock Exchange v. Strachan, (1893) L. R., App. Cas., 166. 

“ The weight o£ authority is therefore decidedly in favour of admitting the evidence. 
But the decision in Juggernath Sew Bux v. Ram Doyal, (1883) 1. L. R., 9 Cal., 791, is abso¬ 
lutely binding upon me, and 1 must therefore hold that the contract being on the face of it 
unambiguous, parol evidonec is not admissible to show that it is in reality illegal. 

[490] But there being this difference of opinion, and as the case is one of the highest 
importance to the mercantile community of Rangoon, for I am informed that the same point 
must arise in numerous cases uow pending in this Court and in the Court of Small Causes, I 
refer the following question under section 42 of the Lower Burma Courts Act for the 
opinion of the High Court. When a written coulract is on the face of it unambiguous, is parol 
evidenoe admissible for the purpose of showing that the contract is in reality illegal ? ” 

Mr. Jackson for tho Plaintiff.— I take the preliminary objection that the 
Recorder is not in a position to refer the ease, because, as he himself says, 
there is a decision of this Court which is absolutely binding on him. Hia 
judgment shows that he had no doubt on the matter; and therefore he cannot 
refer the caso under section 42 of the Lower Burma Courts Act. He should 
have decided tho case, and let the unsuccessful party appeal. The reference 
must, lie returned. 

Tie Advocate-General (Sir Charles Paul) and Moulvie Mahomed Yusuf lot 
the Defendant.--TI h< Recorder has the power to refer. He dissents from the 
decision of UiL Court, which decision is absolutely wrong--see section S3 (a) 
of the Evidence Act, and he finds that the Bombay and Madras High Court® 
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have also dissented. Therefore he has a doubt on the matter; and, if so, he 
can refer the case for the opinion of this Court. [MACLEAN, C.J.—Can he 
in his judicial capacity express a doubt as to the soundness of a decision of 
this Court ?j I submit he can. This Court lias no power to return the refer¬ 
ence. Section 42 of the Lower Burma Coui’ts Act says that on receiving the 
reference, the Court “ shall decide the question referred therein." The section 
must be read so as to assist the administration of justico. The Calcutta deci¬ 
sion, being opposed to section 92 (a) of the Evidence Act, and to the current 
of authority, this Court ought to answer the question put by the Recorder. 

Mr. Jackson in reply.—If a reference like this be permitted, the very noxt 
time the Recorder finds himself in disagreement with a decision of thiB High 
Court he could refer the case again on the ground thathe differed from the decision 
just given; and that might go on indefinitely. The contention that this Court 
[491] must decide the point comes to this,—that, although the Recorder 
had no power to send the case up, yet, if he did so, the Court is bound to 
decide it. 

The following judgments wore delivered by tho High Court:— 

Maclean, C. J. —A preliminary objection is taken by Mr. Jackson that 
this reference does not come within section 42 of the Lower Burma Courts 
Act (Act XI of 1889), and consequently that wo cannot hear it. Wo will 
deal with that objection. By the above section the Recorder of Rangoon, if 
he_entertains any doubt upon any question of law, or of custom having the 
force of law, or as to the construction of any document, or tho admissibility 
of any evidence affecting the merits, may, if he think fit, draw up a 
statement of the question and submit it to the High Court. In this case 
what has happened is this : Upon the point at issue in the case there are 
conflicting decisions of this Court with those of the High Courts of Madras 
and Bombay. Under these circumstances the position of tho Recorder is 
clear. He is not bound by the decisions of the High Courts of Madi as and 
Bombay, but he is bound by the decision of this Court. He should therefore 
have followed, as he was bound to follow, the decision of this Court, and have 
left the party who felt aggrieved by his decision to appeal under section 40 of 
the Act. What doubt, then, has the learned Recorder expressed in the refer¬ 
ence upon any question of law arising in tho ease? Ho has expressed none; 
on the contrary he has stated in the most explicit terms that he is hound by 
the decision of this Court. 

If he entertain any doubt, it is a doubt as to the soundness of the decision 
of this Court, Personally he may, but judicially ho cannot, indulge in that 
doubt. He is bound by the decision. Were it otherwise, in every ease in 
which the learned Recorder doubted the soundness of a decision of this Court 
he might send up a reference. This cannot bo the meaning of the section. I 
do not think this reference comes within section 42, and that the preliminary 
objection must prevail. 

' The papers will he returned to the Recorder with this expression of our 
opinion. 

[492] Maopherson, J. —I concur. 

Treveylan, J. —I should like to say that 1 think it clear, having regard 
to the terms of section 42 of the Lower Burma Courts Act, that the doubt 
which the Recorder entertains must be a doubt as to the way in which be 
ought to determine the particular question of law, or of usage having the 
force of law, or as to the construction of any document, or the admissibility of 
any evidence affecting the merits which may arise in the case before him. No 
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other doubt cad possibly be the baBis of any refeience having regard to the 
terms of the section In this case the Beoorder himself says that the decision 
of the Calcutta High Court is absolutely binding upon him That being so,* 
there is, in my opinion, no basis foi this xeferente 
H W 
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CRIMINAL RLMblON 

The l*th Dtccmbei , 18 ( )7 
Pri sem 

Mr. Iusiici Pam r in and Mm Jisiixr Hill 

Lutfui Rahman Nuskur Petitionor 

ntsus 

Municipal W ml Inspectoi Opposite Paitj 

Calcutta Municipal Consolidation Act (Dcnqal Act II of 1888), 
sections j 81, 182—Burial qround -Certificatefor closing 
a bunal qioinid Requisite s if 

The Muricip il mthoi itie-> i suing i r rtifi ate undei the provisions r f section 881 of the 
Calcutti Municipal let (B ngxl Ait If if 1883) prohibiMuf,the Ubc if i burial ground must 
definitely spent} the punt of tune fr m \\h h thepcri 1 h\cd bv them under that section is 
to run 

TH1 Municipal Coimnissionois of Cilcutt i issued a certificate, dated 28th 
Apnl 1^97, piohililing the use of a certain hunal ground, under section 381 
of the C iltutt i Municipal Consolidation Act of 1888 m the following terms 
"No person shall iftor two months buiy ol permit to ho buned any corpse in, 
within oi undet the ground to which the certificate lelates” without 
specifying the point of time fn m which the ‘two months were to run The 
L403] ci ltificite vas published m the C alcutta Gazette on the 2nd June 1897. 
And the p»titionei who was one of tho piopnetois of the burial ground, was 
tried and convicted undei section 382 of the aforesaid Act foi having permitted 
corpbes to be buned theio on the 28th June and 9th July 1897 

The petitioner moved tho High Couit under section 439 of the Criminal 
Procedure Code to set this conviction aside mainly on the ground that the 
oeitificate issued did not definitely specify the time as required by section 381 
of the Municipal Act 

Babu Debendra Chundei Mullick for the Petitioner 

No one appeared to show cause 

The judgment of the High Court (B&nerjee and Hill, JJ ) was as follows — 

* Criminal R» vision No 706 ol 1897 ag unBt the order passed by Babu Shamadhava Boy 
Dipnty Magif Irate of tyaldab, dated the 1st of October 1897 
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Thiels a rule calling upon the District Magistrate to t&oWcause why the 
conviction and sentence in this case should not be set aside oh the ground that 
the provisions of section 382 of the Calcutta Municipal Consolidation Act ,' 
(Bengal Act II of 1888) have nob been contravened by the petitioner in this case. 

No one.appears to show cause, and the learned District Magistrate, in his 
letter to the Registrar of this Court, says that the Deputy Magistrate who 
tried this case has no cause to show. The offence complained of is stated in 
the record in these terms: Permitting corpses to be buried at the Talbagan 
burial ground after it had been closed, as seen on the 28th June 1897 and 9th ' 
July 1J397. The plea of the accused was that he could not say whether there 
was any burial on those two particular dates mentioned, but since then several 
burials have taken place; that be was one of the proprietors of Talbagan burial 
ground; and that he did not know that it was closed, and therefore allowed the 
burial of corpses on that ground. There was evidence adduced to show that 
the burials alleged did take place there. Upon that fact being proved, and the 
Magistrate being of opinion that the period of two months allowed in this case 
for closing the burial ground ran from the date of the certificate mentioned in 
section 381 of the Act, which was the 28th of April 1897, he has convicted 
the petitioner under section 382 of t.ho Calcutta Municipal Consolida-[494] tion 
Act (Bengal Act II of 1888) and sentenced him to pay a fine of Rs. 10 and 
annas 8 as costs. 


The contention urged on behalf of the petitioner before us is that the con¬ 
viction is wrong, because the certificate issued under section 381 of the Act 
does not definitely specify any time as required by the section ; and that if it 
does name any, it has not been shown that burials have taken place since the 
expiry of such time. Section 382, under which the petitioner lias been convicted, 
runs thus : “ Whoever after due publication of such certificate buries or burns, 
or causes, permits or suffers to be buried or burned, any corpse contrary to the 
last preceding section, shall be liable to a fine not exceeding Rs. 200.” ’ 

The offence in this case is said to consist in the petitioner having per¬ 
mitted, or suffered, corpses to be buried in the burial ground in question contrary 
to the provisions of section 381. Now section 381 enacts—we refer only to 
so much of it as has hearing upon this case—that if after certain preliminaries 
are complied with, the Commissioners shall “ certify that a fitting place for 
interment or burning (as the case may be) exists within a convenient distance 
and is available, no person shall, after a time (not less than two months) to be 
named in such certificate, bury or hum, or permit or suffer to be buried or 
burned, any corpse in, upon, within or under, the ground *o which the corti¬ 
cate relates;” and the latter part of section 381 enacts that “every such 
certificate shall be published in the Calcutta Gazette, and a translation thereof 
in Bengali shall, in the case of a burial or burning ground, be affixed 
conspicuously on some part of the said ground.” 

In the present case the certificate that was made by the Commissioners, 
and is filed with the record as Ex. II., bears date the 28th April 1897, and runs 
in these terms: “ The Commissioners in meeting hereby certify that the 
condition of the cemeteries of Gobra, New Kaaia Eagan, Talbagan and Kboyrati 
is in such a state as to be dangerous to the health of persons living in the 
neighbourhood thereof, and that a fitting place for interment exists within a 
convenient distance and is available. No person shall after two months 
bury or permit to be buried any corpse in, within or under the ground, to 
to which the [MS] certificate relates ; ” and this certificate was published in 
the Calcutta Gazette on the 2nd June 1897. There was also what purports to 
be a translation in Bengali of the certificate affixed on some part of the burial 
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ground. The certificate, Ex. H., though it specifies the period as being two 
months, does not name the time from which the two months will run. In what 
purports to be a translation of it in Bengali^ certain words are inserted, which 
do not occur in the original, and which have the effect of making the period 
run from the date of the certificate. That will appear from Ex. D. And the 
questions for determination are, whether the provisions of section 381, so far 
as they require the naming of a period in the certificate and the publication of 
the certificate in the two-fold manner prescribed by the section, have been 
complied with; and if these requirements have been complied with, whether 
the burials in question took place after the expiry of the period mentioned in 
the certificate. 

We are of opinion that the first question must be answered in the negative. 
For though a period is named in the certificate, Ex. II. the point of time from 
which the period is to run is not mentioned. We do not think that it would 
be reasonable to hold that in the absence of any express mention of the point 
of time from which the period is to run, it must be taken to run from the date 
of the certificate itself, because the law requires that a time should be mention¬ 
ed in the certificate, and it also requires that tho certificate should be publish¬ 
ed in the Gazette and affixed on a conspicuous part of the burial ground in 
question. These two provisions clearly indicate that bofore the use of a burial 
ground, closed under this section, ean be treated as an offence punishable under 
the next following section, the public should have sufficient notice given 
to them; and to ensure this, section 381 provides that a time should be men¬ 
tioned in the certificate, which must not be less than two months ; and it is 
for the authority issuing the certificate to determine the point of time from 
which the period of two months or such other period as may be fixed is to run, 
the point of time being evidently intended to be so determined that it may not 
be anterior to the date of the publication contemplated by the last paragraph 
• of the section, that is to say, the publication in the Gazette, and the posting 
of the certificate in some conspicuous [496] part of the ground. It would be 
manifestly contravening that intention to hold, in a case like this, that in the 
absence of any express mention of the point of time from which the period is 
to run, the starting point should he the date of the certificate, especially when 
it appears in this ease that it was not published until the 2nd of June ; nor was 
it affixed conspicuously on the sopt until the 21st of May. 

That being so, it becomes unnecessary to consider the second question. We 
must hold that tho provisions of section 381 have not been complied with in the 
matter of the issuing and publishing of the certificate. 

The conviction and sentence in this case must, therefore, be set aside, and 
the fine, if realizod, refunded. 

B. D. B. Conviction set aside , 
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FULL BENCH BEFEBENCE. 

The 4tfa February: ItiOct, 

Present: 

Sir Francis William Maclean, Kt., Chief Justice, and 
Mr. Justice O’Kinealy, Mr. Justice Trevelyan, 

Mr. Justice Ghose and Mr. Justice Ameer Ali. 


Poorno Chunder Ghose and others.Plaintiffs 

versus 

Sassoon and others.Defendants. * 


Limitation Act {XV of 1877), section 13—Absence of defendant 
from British India—Defendant carrying on business in British 
India through an authorised agent. 

Section 13? of the Limitation Act, which excludes the time during which a defendant has 
been absent from British India in computing the period of limitation for any suit, applies even 
where, to the knowledge of the plaintiffs, the defendants, partners in a firm, arc during the 
period of their absence carrying on business in British India through an authorised agent. 

Harrington v. Qanesh Roy, (1884) I. L. R,, 10 Cal., 440, overruled. 

THIS was a reference by the Chief Judge of the Small Cause Court to the High 
GAutt on 15th March 1897. The case stated [497] for tho opinion of the High 
Court by the Chief Judge of tho Small Cause Court was as follows :— 

” In thin case Poorno Chunder Ghose, Kedar Nath Mukerji and Kholtor Nath Sircar 
carrying on business under the style of Poorno Chunder Ghose, Kedar Nath Mukerji, sued 
Messsrs. E. D. Sassoon & Co. for Rs. 774-G-O, the balance prico of myrabollams sold by the 
plaintiffs to the defendants under a contract, dated 12th July 1893, delivery to be takon by 
the 20th August 1893. Tho facts are admitted, but the defendants pleaded that the plaintiffs’ 
suit was barred by limitation. T found that the plaintiffs’ suit was not barred by limitation, 
and gave a decree with costs in 1 heir favour. Tho plaintiffs’pleader argued that the suit 
was not barred on sevoral grounds, some of which I found against him. Both parties have 
asked me to refer the case to the High Court; if their Lordships are of opinion that the 
plaintiffs’ claim is barred by limitation, then tho plaintiffs’ suit will be dismissed with costs ; 
if their Lordships are of opinion that tho plaintiffs’ claim is not barred by limitation, then 
the decree in the plaintiffs' favour for Rs. 774-6-0 with costs will stand. 

“ In order to understand fully how the question of limitation arises, it is necessary for 
me to refer to a cross-suit which was tried by me at tho time when thi.' suit was first tried. 
In that suit Messrs. E. D. Sassoon it Co., sued Kedar Nath Mukerji, Poorno Chunder Ghose 
and Khetter Nath Sircar carrying on business in partnership for Rs. 572-1-0 ;ls compensation 
for inferiority in quality and for short weight ot the myrabollams bought under the contract, 
r| n.i . pd 12th July 1893. Kcdar Nath Mukerji and Poorno Chunder Ghose sued Me&srs. E. D. 
Sassoon it Co. for Rs. 77-6-0, balance of price of the myrabollams. The two suits came on 
before mo, and I gave my judgment on the 17th day of February 1896. Khetter Nath Sircar 
pleaded in the suit brought by Messrs. E. D. Sassoon & Co. that he was not a partner of 
Kedar and Poorno, and asked that the suit should bo dismissed against him with costs. On 
the evidence I was satisfied that Khetter Nath Sircar was a partner of Kedar and I’oorno. 

* Reference to the Full Bench in tho reforenee from the Presidency Small Cause Court, 
No. 1 of 1897. 


Exclusion of time of 
defendant’s absence from 
British India. 


t [ Sec. 13:—In computing the period of limitation pre¬ 
scribed for any suit, the time during which the defendant has 
been absent from British India shall be excluded.! 
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Jusfc before delivering judgment the pleader for Khetter Nath said that if I was of opinion 
that Kbetter Nath was a partner, he would ask me to add him as a plaintiff in the suit 
brought by Kedar and Poorno. I declined to add Kbetter Nath at that stage and gave 
. judgment dismissing both suits, Kedar’s and Poorno’s, on the ground that Khetter Nath 
ought to have been a plaintiff. Thereupon Kedar Nath Mukerji and Poorno Chunder Ghose 
moved the High Court under sectiou 622 of Act XIV of 1882. On the 7th May 1800, 
Mr. Justice AMEER Alx set aside my order of dismissal in Kedar's and Foorno's suit, and 
ordered me to re-try the suit. His Lordship was of opinion that I ought to have added 
Khetter Nath Sircar as a plaintiff whon I was asked bo to do. 

“ The judgment of the High Court was read on the 8th July 1806 in the [W6] Officiating 
Chief Judge’s Court. The case came on before me on my return from furlough on 0th 
December 1806, but nothing was done on that day. On the 14th January 1897 the case 
came on again before me, and Kbetter Nath Sircar was added as a plaintiff at the request of 
plaintiffs’ pleader and with his own consent. Messrs. E. D. Sassoon & Co.'s pleader then 
pleaded that the suit was barred by limitation. The cause of action arose on the 20th August 
1803. Khetter Nath Sircar was added as a plaintiff on 14th January 1897 more than three 
years aftorwards. If the claim of a necessary party to a suit is baited by limitation at the 
time when he is added as a party the whole suit is barrod—See Bamdoyal v. Junmenjoy 
Coondoo, (1887) I. L. R,, 14 Cal., 701. I hold the plaintiffs’ suit was barrod unless they 
could show mo that limitation did not run against them.” 

The plaintiffs’ pleader contended that limitation did not run against them on the four 
following grounds :— 

“ Firstly .—That Khetter Nath Sircar was not a neoessary party to the suit. I held that 
he was a necessary party, and that plaintiffs had recognised that fact by applying to me to 
have him made a plaintiff. 

“ Secondly. —That Khetter Nath Sircar became a plaintiff on May 7th, 1896, when Mr. 
Justice AMEER Alii said ho ought to havo been made a plaintiff. I decided that Khetter Nath 
Sircar did not become a plaintiff until January 14th 1897, when he was placed on the record 
as a plaintiff. Ho might have been added on July 8th, 1896, when the judgment of the 
High Couib was read, but no application to add him was mado then. If he became a plain* 
tiff on May 7th, 1896, there was no necessity for the application of January 14th, 1897— See 
Ilamparlab Samrathrai v. Fooli Bai, (1896) I. L. R., 20 Bom., 767 (776). 

“ Thirdly. —The plaintiffs’ pleader contended that in two letters, dated 23rd January 
1894 and 7th February 1894, Messrs. E. D. Sassoon & Co. acknowledged their debt to the 
plaintiffs in the following words : “ Please call at our office to settle your acoount, as we 

have received the result of your 100 tons myrabollams,” and “ since writing you on the 23rd 
ultimo wo have neither seen nor heard from you ; wo now again request you to call and settle 
about the shipments of your myrabollams guaranteed by you at London, failing which we 
shall demand the same through our attorneys without any reference." Mr. Abrahams, an 
assistant in Messrs. E. 1). Sassoon & Co., gave evidence and said the letters were not an 
acknowledgment of a debt to the plaintiffs, bat a demand on the plaintiffs to pay what was 
due to the defendants as compensation for inferiority in quality, and for short weight of the 
myrabollams sold by the plai ntiffs to the defendants. The totters support Mr. Abrahams, 
and I decided against the plaintiffs on this point. 

[49B] “ Fourthly —The plaintiffs’ pleader contended that the suit was not barred, 
inasmuch as the partners in the defendants’ business were all absent from British India, 
J. E. Sassoon, M. E. Sassoon and E. E. Sassoon are the only partners in the defendants' 
business. M. E.andE. E. Sassoon always reside in Europe. J. E. Sassoon resides in . 
Bombay, and goes home about once in three years ; he went to England in February 1896, 
and returned in November 1896, and during that time there was no partner in British India. 
The defendants had a place of business here which was carried on by a manager to the 
knowledge in the plaintiffs, as appears from the description of the defendants' on the point. 
The defendants’ manager held a powor-of attorney, which authorised him to institute anil 
defend suits. 
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On the authority of Atul Kris to Bose v. Lyon & Co., (1887) I. L. R., 14 Cal., 407 
found for the plaintiffs on this point, and decreed the case in their favour. Barrington v. 
Gonesh Roy is opposed to Atul Krista Base v. Lyon d Co., but is a prior case, and I consi¬ 
dered that I was bound to follow the later'case. 

The Advocate-General (Sir G. Paul) for the defendants.—This suit is 
barred by limitation. Section 13 of Act XV of 1877 cannot apply in a case 
like the present one. Here, although the partners in the defendants' firm 
were not resident in India during the whole of the three years, the business 
of the defendants’ firm was carried on in British India by a manager who 
held a power-of-attorney authorising him to institute and defend suits. The 
case of Atul Kristo Bose v. Lyon A Co., (1887) I. L. R., 14 Cal., 457, does not 
apply. At the time of the suit the defendants were carrying on business here, 
and that was made the subject” of jurisdiction. There has been no absence 
sufficient to bring the case within the exception of section 13 of Act XV of 
1877. That section only applies where actual residence is needed to give a 
ground of jurisdiction. Here the parrying on of the business is the ground of 
jurisdiction. If this wore not so, the only partner in a Calcutta firm might be 
absent for six months in overy year, and the period of limitation would be 
extended to six years. If he was absent, for eleven months in every year the 
period of limitation would be extended to 36 years. If he was only present 
in India for quarter of a montli in each year, the period of limitation would 
go on for 144 years. This is not the intention of the Legislature. The judg¬ 
ment of WILSON, J., is based on a fallacy as [500] appears from the report. If 
not you are led to an unreasonable construction. As long as the defendants 
were carrying on business here through their manager they were never absent 
according to the section of the Code of Civil Procedure. Section 13 of Act 
XV of 1877 is intended to apply to cases where the defendant cannot be got at, 
but that is not the case here. The decision of Tottenham and Norris, JJ., 
(1884) I. L. R-, 10 Cal., 440, is correct. The case before the Privy Council, 
(1852) 5 Moo. I. A., 234 (260), construes the statutes of James, the words in 
that case deal with the w'ords “ return ” in the statute. The statute gives a 
cause of action on the return. Section 7 says the plaintiff shall have a right 
of action on the roturn. Statutes, however, are always intended to be con¬ 
strued in a reasonable way. See the case of In re Dhunput Sing (1893) I.L.R., 
20 Cal., 771, and on Appeal to Privy Council, (1895) I. L. R., 23 Cal., 26, 
where it was held that although the parson was not present he could commit 
an act of insolvency through his gomastha. See the case of Hawkins v. 
Gathercole (6DeG. M. and G., 1) on the necessity of considering the intention 
of the statute. 

Mr. Woodroffe for the Plaintiff's.—The words of the section are clear, 
Beake dt Co. v. Davis, (1882) I.L.R., 4 AIL, 530. Act XV of 18H2, Presidency 
Small Cause Courts Act, says the foundation of the jurisdiction is that all the 
defendants at the time of the institution of the suit must reside within the 
local limits. The laws are adapted to What happens in the ordinary course of 
business. If the defendants choose to be absent from British India that is 
not the plaintiffs’ fault, and they are entitled to the exception given by section 13 
of Act XV of 1877. Assuming a partner has an agent within the jurisdiction 
will he be exempted from the provisions of section 13 V Mitra’s Limitation Act, p. 
602. The case before the Privy Council, (1852) 5 Moo. I.A., 234, is in plaintiffs’ 
favour. So also is the case of Atul Kristo Bose v. Lyon, (1887) I.L.R., 14 Cal., 
'457, and Rampartab [501] Samrathrai v. Foolibai, (1896) I.L.R., 20 Bom. 777. 
If the Limitation Act gives the plaintiff a right to*bring a suit within certain 
periods, the fact that be can eff ect service of the summons on the agent of the 
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defendants under the Civil Procedure Code is nihil ad rent. The law of limitation! is 
not controlled by the question of jurisdiction. The words iu the Act are expressed. 
In the case of Harrington v. Gonesh Boy, (1884} I. L. R., 10 Cal., 440, this 
point was not argued. Starling’s Limitation Act, p. 62. 

The Reference by Maclean, C.J., Macpherson and Trevelyan, JJ„ 
to the Pull Bench on 24th January 1898, was as follows:— 

The facts of this case appear in the case stated for the opinion of this 
Court by Mr. A. P. Handley, the Chief Judge of the Court of Small Causes of 
Calcutta. 

The question that has been argued before us is, whether, having regard 
to the fact that the defendants’ firm has to the knowledge of the plaintiffs been 
represented in Calcutta by a manager holding a power-of-attorney which 
authorized him to institute and defend suits, the provisions of section 13 of the 
Limitation Act of 1877 have any application. 

It is contended on behalf of the plaintiffs that the period during which no 
one of the defendants wasiu British India, Viz., from February 1896 to Novem¬ 
ber in the same year, should be excluded in computing the period of limitation. 

After hearing the arguiuont we agree with this viow, hut having regard to 
a decision to the contrary in the case of Harrington v. Gonesh Boy, (1884) 
I. L. R., 10 Cal,, 440, we refer this case for decision by a Full Bench. 

The eases of Atul Kristo Bose v. Lyon, (1887) L. R., 14 Cal., 457, and 
Buckmaboye v. Lullonbhoy Motichnnd, (1852) 5 Moo. I. A., 234, have also 
been cited to us. 

We reserved liberty to Mr. Woodroffe, Counsel for the plaintiffs, to argue 
any other questions which may ariso in the case [502] should the opinion of 
the Court be against him on the question to which we have referred. 

The case came on for hearing before the Full Bench on 4th February 1898. 

The Advocate General. (Sir C. Paul) for the Defendants. 

Mr. Woodroffe for the Plaintiffs. 

Tho following judgments wore delivered by the Full Bonch (MACLEAN, 
G.J., and Q’Kinkalv, Tuevelyan, Ghose and Ameer Ali, JJ). 

Maclean, C. J. —1 hud the advantage of hearing this case argued before 
the Division Bench of which I was a member, and I have had the further ad¬ 
vantage now of having heard tho case re-argued by the learned Advocate 
General, but the later arguments have not shaken the view I entertained and 
expressed when the case was before us on the previous occasion. The facts in 
this case have been found in the reference, and the short question we have to 
decide is, whether or not, having regard to section 13 of the Limitation Act, 
and to the fact found in tho reference that all the partners in the defendants’ 
firm were abseiil from British India from February to November 1896, the time 
of such absence is to be excluded in computing the period of limitation prescribed 
for the suit. It is couceded by the defendants that, if such time be excluded, the 
suit has been instituted within the prescribed period, and is not barred by 
the statute. 

It is found as a fact in the case, that the defendants had a place of business, 

I assume, in Calcutta, which was carried on by a manager, to the knowledge 
of the plaintiffs, and that the defendants’ manager held a power-of-attorney 
which authorized him to institute and defend suits. 

It is contended for the defendants that section 13 only applies to eases 
where the jurisdiction is* founded upon residence, and that it does not, 
apply to cases iu which the carrying on of a business in Calcutta is the basis 
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of tbe jurisdiction, in other words, that the section does not apply, and 
could not have been intended to apply, when the defendants, to the know¬ 
ledge of the plaintiffs, have a place of 'business in [803] Calcutta carried 
on by a manager, who is authorised to institute and defend suits, and 
when in fact, the defendants, to the knowledge of the plaintiffs, are represented 
in British India by a duly authorised agont. In support of this contention 
the case of Harrington v. Gone.sh Roy, (1884) I. L. R., 10 Cal., 440, is strongly 
relied on by the defendants. I doubt, however, whether, having regard to the 
clear and precise language of section 13, that decision is well founded, for 
it seems to me that, whatever may he the common sense of the decision, it 
can only be arrived at by interpolating into the section words that are not there, 
words to the effect that the time of absence is not to be excluded if the defend¬ 
ants' are, during the period of personal absence, represented by a duly constitut¬ 
ed agent in British India. Although we have been referred to the case of 
Hawkins v. Gathercole, (1855) 6 DeG. M. & G., 1, as to the manner in which 
statutes are to be construed, I do not see my way to put the construction upon 
tbe section for which the defendants contend ; if wo did so, I think we should 
he rather legislating than adjudicating upon the section as it stands, it may 
well be that it would bo expedient not to allow the time of absence from British 
India to be excluded, if the defendants he carrying on business in British India, 
and be represented by a duly authorised agent during such absence; but, 
if this change is to be made, it must be made by the Legislature. Reading the 
language of section 13—a section be it remembered in a Limitation Act, the 
provisions of which must bo construed strictly, and which, when set up as a 
defence, must not be extended to cases which are not strictly within the enact¬ 
ment, whilst exceptions or an exemption from its operation are to be construed 
liberally Isee per Lord CltANWORTH in Roddan v. M or ley, (1857) 1 DeG. & 
Jones, 1 (23)] reading, I say that section according to the ordinary significance 
of the words used, I think we are not warranted in holding that the section, 
does not apply to cases where the defendants are, during the period of absence, 
carrying on business in British India through an authorised agent. 

In other words, I do not see my way to getting over the clear and precise 
language of the section, feeling as 1 do that the words [804] of the section are 
too strong against the view contended for by the defendants, and that we could 
only support that view by the interpolation of words to the effect I have stated 
above. This I do not think we are justified in doing. My opinion is supported 
by the case of Atul Krista liliose v. Lyon it Go., (1887) 1. L. R., 14 Cal., 457, 
in which decision, notwithstanding tho aide criticism of the Ad vacate-General 
upon it, I concur, and is strengthened by the consideration that the words in 
the corresponding section of Act £X of 1871 as to service of,a summons to 
appear and answer in the suit have been omitted in the present section. 

With reference to the further argument which has been addressed to us 
to-day that section 9 of the Limitation Act must be read in conjunction with 
section 13 of the same Act, it is no doubt a cardinal rule of construction that 
in construing any Act of Parliament ono may look at the whole Act to ascertain 
what the intention of the Legislature was, but to my mind, notwithstanding 
the decision to which our attention has been called in the case of N arrow] i Bhimji 
v. Mugniram Chandaji, (1880) I. L. R., 6 Bom., 103, 1 am unable to see how 
section 9, even if read with section 13, can assist the defendants in the present 
case. Section 9 only says that “ when once the period of limitation has 
commenced to run in any case, it will not cease to do so by reason of any 
subsequent disability or inability to sue.” I do not see the application of that 
section to the present case. Here there is neither subsequent disability or, in 
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my judgment;, inability to sue. What disability or inability is suggested ? Nona 
' so far as I have beard. In his work on the Law of Limitation Baboo Upendra 
Nath Mitter, theauthor, at page240, gives this definition of disability and inability; 
" Disability,” he says, “is want of a legal'qualification to act.” ‘ Inability 
is want of a physical power to act.” I do not say these definitions 
are exhaustive: few definitions are, but so far as they go I am not prepared to 
dissent from them. It is perhaps unnecessary to prosecute this matter further, 
for I am unable to see where, in this case, the disability or inability existed. 
I think therefore that the Chief Judge of the Court of Small Causes was 
[503] right in holding that the case came within section 13 of the Limitation 
Act, and that the plaintiffs have brought their suit within time. 

O'Kinealy, J. —I agree in thinking that the suit has been brought 
within time, and that the view taken by the Chief Justice of section 13 of the 
Limitation Act is correct. 

Trevelyan, J. —I agree entirely with what lias fallen from the learned 
Chief Justice. 

Ghose, J. —And so do I. 

Ameer Ali, J.— I also agree with the learned Chief Justice. 

Maclean, C.J. —We can only award such costs as the Rules allow; and 
this we do, to be paid by the defendants in the suit. 

Attorneys for the Plaintiffs : Pabu H. C. Mitter. 

Attorney for the Defendants: Mr. Soioton. 

C. E. G. 


Ui. 


NOTES. 

[ See also (1904) 29 13om., 68.J 


125 Cal. SOB] 

REFERENCE TO FULL BENCH. 

The 4th February , lbl)S. 

Present: 

Sir Francis William Maclean, Knight, Chief Justice, and Mr. 
Justice O’Kinealy, Mr. Justice Trevelyan, Mr. Justice 
Ghose and Mr. Justice Ameer Ali. 


Moll Schutte k Co.Plaintiffs 

versus 

Luchmi Chand.Defendant/’ 


Contract—Sale of unascet tamed goods—Breach of Contract—Power of 
Re-Sale—Contract Act (IX of 1872), section 107 — Damages. 

The plaintiBs sold to the defendant under an " Indent ” contract ten cases of tobacco at 
an agreed price. On arrival the defendant refused to pay for and take delivery of the goods 
on the ground that they were not the goods contracted for. After notice to the defendant the 

' Reference to a Full Bench, in reference from the Presidency Small Cause Court, No. S 
of 1897, on case stated for opinion by E. W. Ormond, Esq., Officiating Chief Judge of that 
Court. 
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plaintiffs re-sold the goods and sued to recover the expenses of the re-sale, and the difference 
between the price realised and the contract price with interest. 

Held, that clause 1 of the Indent Contract gave the plaintiffs a right to re-sell the goods, 
and sue for the damages mentioned therein. Section 107 of the Contract Act had no bearing 
on the case. 

Yule <C Co. v. Mahomed, Hoesain, (1896) I.L.R., 24 Cal., 124, dissented from. 

[ 806 ] THIS was a case stated for the opinion of the High Court by the 
Officiating Chief Judge of the Small Cause Court on 14th September 1897 ; 
the terms of the reference were as follows:— 

“ The questions which I have the honour to submit for your Lordships’decision deal 
with two distinct matters—one relating to the plaintiffs’ right of re-sale under the contract 
in suit and the other relating to the necessity of filing an award under section 525 of the 
Civil Procedure Code. 

" The plaintiffs sold to the defendaut under an ‘ Indent ’ contract ten eases of tobacco 
at a net price C. F. I. The contract is sent herewith for reference, if required, the first 
clause of which is as follows :— 

“ The goods are to bo shipped l>y steamer to Calcutta and to be at our risk as soon as 

they are landed, — herewith pledge J3?y s ®^ to pay for them before dcliverv withm 30 days 
' we ourselves 

after arrival of the bill of lading from liuropo, failing which you are authorized to re-sell 
the goods or any portion of them, or at your option cancel this indent, and you have absolute 
discretion as to when aud how to re-sell the goods. In case of any re-sale, we shall pay to 
you.any loss or deficiency arising from such re sale together with interest at 12 per cent, per 
annum. Should there, however, be any surplus aftor payment of the indent-price, charges, 
costs and exponsos of resale the same shall belong to you. 

"The plaintiffs ordered ten cases only of tobacco and caused them to be shipped aud con¬ 
signed to themselves for the purpose of fulfilling this contract. The goods duly arrived, but 
the defendant refused to pay for and take delivery of the goods on the ground that they were 
not the goods contracted for ; the plaintiffs subsequently re-sold the goods after notice and 
now sue to recover the expenses of such re-salc and the difference between the price realized 
and the contract price together with interest as stipulated for in clause 1 of the contract- 
The defondant contends that the pLiutiffs had no right to re-sell the goods,etc., as he (defend¬ 
aut) had never approved of the g I found that the goods imported by the plaintiffs 

for the defendant and tendered to him were in accordance with the contract, aud I hold 
that upon default in payment by the defendaut, the plaintiffs had the right to re-sell the 
goods and sue for the above damages under clause 1 of the contract whether the property in 
the goods had actually passed to the defendant or not. T decreed the suit therefore in 
favour of the plaintiffs for the amount claimed, making my judgment contingent upon the 
opinion of the High Court at the request of the defendant’s pleader. No evidence as to any 
market-rate was adduced, and if the plaintiffs are not entitled to Ibc damages as stated 
above, the suit must bo dismissed. 

"The case of Yule & Co. v. Mahomed Hossain, (18t)G) I. L. R.. 24 Gal., 124, which 
was referred from this Court, decided that in a contract for the sale of goods to arrive, the 
[807 J * buyer ’ not having approved of the goods, the property in the goods had not passod to 
him undor section 83 of the Contract Act; and that the proviso for re-salc in the con¬ 
tract itself could have no application ‘ as no such power is required to enable a man to sell his 
own goods.’ It will be seen that the High Court decided a point which was not included in 
the reference, it having boon assumed in this Court that a right of re sale arose to the plain¬ 
tiffs in that case upon default by the defendant in taking delivery and making payment. I 
presume that that case was not intended to decide that a proviso for re-sale in a contract 
should havo no application even though the parties agree in express terms that the right of 
re-sale and to recover the abovementioned damages should arise whether the property in the 
goods had passed to the party in default or not. Such a stipulation in a contract (for the 

of goods to be imported) merely provides a practical, convenient and reasonable method 
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for ascertaining the actual damages sustained by the importer in case of default by the other 
party to the contract. In the present case it would seem from clause 4 of the contract that the 
parties intended that the plaintiffs should be at liberty to re-sell and to recover the above dam” 
ages even though the defendant had not approved of the goods, i.e., even though property in. 
the goods had not passed to tho defendant under section 83 of th.e Contraot Aot. The word 
M re-sell” itself does not mean selling the property of the defaulting party, but rather selling 
the goods contracted for “ against ” the party in default iu order to ascertain tho amount of 
damages to be rocovored from him. 

“ The first question, therefore, that I submit for your Lordships’ decision is :— 

“ 1. The defendant having committed default inpayment (for goods tendered to him 
which were in accordance with the contract) does clause 1 of the contract give the plaintiffs 
a right to ro-sell the goods and to sue for tho damages mentioned in clause 1, irrespective 
of whethor the property in the goods had passed to the defendant or not ? 

“ In case it should be found necessary to determine the question of the property passing 
to tho dofoudant or not, I held that tho property had passed to tho defendant for tho 
following reasons:— 

“ (a) Property can pass by agreement at any time. The parties agreed that the plain* 
tiffs should have a right of re-sale in a certain event (viz., upon default in pay- 
. ment by the defendant); if the property passing is a necessary incident to that 

right, the property must bo deemed to have passed when the plaintiffs 
exercised their right of rc-salc. 

“ (6) If risk attaches to tho buyer it is a very strong argument that the property was 
meant to be in him. Clause 1 of tho contract, therefore, would show that the 
property in the goods was in [308] defendant from the time of arrival. In the 
above ease of Vulc iC Co. v. Mr-homed llossain, the contract contained a clause 
to tho offeet that the goods should be at tho ‘buyer's risk from the delivery due 
date : but this fact in all probability was not brought to the notice of the High 
Court, for it was not mentioned in the case submitted by this Court, and tho 
arguments of Counsel as to the property passing appear from the report to have 
been confined to thequestion of property passing under section 88 of the Contract 


Act. 

“ (c) I think the property m tho goods passed from the plaintiffs to the defondant at 
the time of shipment under section 84 of the Contract Act. The contract is 
called an Indent, the price covered * cost, freight and insurance,’ and clause IS 
of the contract is a request by the defendant to tho plaintiffs to take charge of 
thr good 1 -- on arrival on the defendant’s account. It would seem, therefore, that 
the plaintiffs shipped the goods and insured them on account of the defendant, 
although done in his own name. 

“ I submit, therefore, this second question : — 

“ 2. Did jho property in these goods pass to the dofcnlant at or before the time of the 
resale by the plaintiffs ? 

“ The third question submitted refers to the necessity of filing an award in this suit 
under section 5‘i5 of the Civil Procodurc Code and as framed by the defendant’s pleader is as 
follows:— 

“ 3. |s the suit maintainable in its present form—plaintiffs not having made the award 
a Buie of Court—when the latter part of clause 4 of the contract says that the award may be 
made a rule of the High Court ? 

“ The facts material to this part of the case arc as follows : The defendant objected to 
the goods as not being goods of tho description contracted for ; the parties referred the matter 
to arbitration under the contract : the arbitrators disagreed and thereupon appointed au 
umpire who decided that the goods were in accordance with the contract. The plaint merely 
states these facts and asks for damages by way of re-sale. In clause 4 of the coutraot it is 
provided that the arbitrators before acting shall appoint an umpire; but at the time the 
umpire was surveying the goods to the defendant’s knowledge, the defendant agreed to bq 
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bound by his decision. I held therefore that the defendant was bound by the umpire’s 
award. Direct evidence also was given to show that the goods were in accordance with the 
contract, and I found this as a fact, although the awards, or rather the report of the umpire 
for the “ award,” docs not direct any sum of money to be paid by djfendant to the plaintiffs, 
but in effect states that the goods arc in accordance with the contract. The defendant 
contends that the matter having once been [509] submitted to arbitration, the plaintiffs’ 
remedy under the contract is gone ; that their remedy costs solely upon tho award which can 
only bo enforced by making the award a rule of tho High Court uuder section 525 of the Civil 
Froeedure Code in accordance with clause 4 of the contract, aud therefore this Court has no 
jurisdiction to try this suit. The dofondant at tho same time impugns tho validity of the 
award on the ground that the uinpiro was not appointed by the arbitrators before acting, and 
apparently he was never desirous of having the matter re-submitted to arbitration. I held 
against all these contentions. The summary procedure provided under section 525 of the 
Civil Procedure Code does not prevent a plaintiff from suing upon the award in the ordinary 
way, andtheclause in tho contract as to making the award a rule of Court is also permissive. 
The plaintiffs are not bound uuder the contract to go to arbitration or to obtain an award 
before suing for a breach of the contract, and unless the defendant sets up an award in 
answer to the plaintiffs’ claim, 1 see no reason why the plaintiffs should not succeed in a 
suit for such breach. If the award is bad (as tho defendant contends it is) the whole pro¬ 
ceedings relating to the submission arc void and the parties are relegated to their original 
position under the contract.” 

Mr. O’Kinealy lox the Dofondant.—Here there wasa refusal to take delivery 
of the tobacco on the ground that they were not the goods contracted for. Can 
there be a re-sale of the goods so as to bind tho seller and buyer. The first 
three clauses of the Indent deal with the rights of the parties and what they 
are to do if a dispute arises between them. 1 lely on the case of Yule it Co. 
v. Mahomed Hons am (1896) I.I.. R., 24 Cal., 124 (126). If the buyer does 
not examine the goods within ten days property does not pass. The seller 
ought to sue for the value between the contract price and the market price 
of the day. They are still the vendor's goods. Buyer is liable in damages 
for breach of the contract. Under section 74 of the Contract Act, whether 
it is stipulated damages or penalty, the. Court can give what they please. 
Section 73 rules what a person is untitled to when the contract is broken. 
Supposing the property has not passed, then there can he no re-sale. The 
property in the goods had not passed under section 83 of the Contract Act. 

Mr. Dunne for the plaintiffs.— This case is distinguishable from the case 
of Yule & Co. v. Mahomed IJossaiv (1896) I. L. R., 24 Cal., 124 (126)., There 
the [510] question as to the right of re-sale was never really refetred. On the 
facts the property may have been shown to have passed. That ease was decided 
on a reference in which the facts were never dealt with. A vendor cannot, 
when goods are at the risk of the buyers, change them. The plaintiffs can 
only re-sell the goods under section 107 of the Contract Act. 

The Judgment of the High Court (Maclean, C.J., and Macphbbsom and 
Trevelyan, JJ.), referring the case to a Full Bench on 24 th January 1898 
was as follows:— 

The facts of this case appear in the case stated for the opinion of this 
Court by Mr. B. W. Ormond, Officiating Chief Judge of the Court of Small 
Causes at Calcutta. 

The question that has been argued before us is, whether, under the terms 
of the first clause of the contract, the plaintiffs were at liberty to resell the 
goods, and are entitled to recover the loss on such re-sale. 

It has been contended on behalf of the defendant that the plaintiffs are 
not entitled, either under the contract or under section 107 of the Indian 
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•Contract Aot, to re-sell the goods, and that they are only entitled to the,differ¬ 
ence between the contract rate and the market rate at the time of breach. 


In support of their contention they have relied upon the decision of this 
* Court in the case of Yule & Co. v. Mahomed Hossain, (1896) 1. L. R., 24 Gal., 
124. As the terms of the contract in that case were similar to those in the 
present case, and as we differ from the view taken by the learned Judges in 
that case with regard to the rights of the plaintiffs under a contract of that 
description, we refer this ease for decision hy a Full Bench. 

Mr. O'Kinealy for the Defendant. 


Mr. Dunne for the Plaintiffs. 


The opinion of the Full Bench was delivered by 

Maclean, C.J.,-(O'Kinealy, Trevelyan, Ghose and Ameer Ali, JJ. 

concurring). 

Maclean, G.J. —If it had not been for one passage in the [911] judgment 
in the case of Yule Co. v. Mahomed Hossain, (1896) T. L. R., 24 Cal., 124, I 
should scarcely have thought that the point which we have to decide, and 
whioh has been submitted to us, was susceptible of serious argument. The 
passage I refer to is at page 128 of tho report, and it is as follows : — 

“To such a case as this neither section 107 of the Contract Act nor the 
proviso for re-sale in the contract itself can have any application, as no such 
power is required to enable a mao to sell his own goods." 

[ may point out in passing that that passage scarcely appears to me to 
have been necessary for the decision of the case, having regard to the real 
question which was then submitted by the reference. The question we have 
first to decide is the first question submitted to us in the reference. In my 
opinion that question ought to be answered in the affirmative. Section 107 
of the Contract Act has, in mv judgment, no hearing on this case. 1 base my 
decision on the terms of the contract between the parties. Here the parties, 
two mercantile men, perfectly competent to contract, have made their own 
bargain, and one of tho terms of that bargain is that if there were any speh 
default on the part of the purchaser as is mentioned in clause 1 (as there was) 
the vendor was to have the right to re-sell the goods, and any loss or deficiency 
arising from such re-sale, with interest thereon at the rate of 12 per cent, per 
annum, was to be paid by the purchaser to the vendor. Wo are told upon the 
authority of the passage in the case to which 1 have referred, and upon that 
authority alone, that such a re-sale is bad, and that the course which the vendor 
(the plaintiff) took in this case was not justified under the contract. I am 
quite unable to assent to that view. There is nothing in the contract which 
is contrary to public policy. It is a perfectly good contract. It is not 
an unreasonable contract for two mercantile men to have made, and having 
made it why should not effect be given to it ? It is said that the term “ resell ” 
can only apply to a case where the property has passed to the purchaser, and 
that that term pre-supposes a previous valid and effectual sale. In the ordi¬ 
nary [812] acceptation and use of the term there was a sale to the defendant, 
and the bargain was that if he did not pay the purchase-money the plaintiff 
might re-sell the goods and hold the defendant responsible for any loss. There 
is nothing in the contract about the property having or not having passed, or 
that the re-sale was only to be made if it had passed. 


The clause was intended to provide for the very case which has arisen, 
and I think it would be rather a shock to mercantile men to be told that when 
a clause like this has been introduced into a mercantile bargain no effect can 
be given to it. I hope that is not the law. I do not think it is the law. If 
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such a olaase as this were only to become operative if and when the property 
in the goods had passed to the defaulting purchaser, the operation of such a 
clause would, probably, not be effective in many cases. But I do not think 
such is tbe meaning of the olause. As I have said before, the first question 
must be answered in the affirmative. 

That being so, the second question submitted to us does not arise, and 
the third question, when the matter was before us originally, was abandoned 
by the learned counsel who appeared for the defendant. As regards the costs 
we can only give such costs as are provided for by the Rules, and this we do, 
and order the defendant to pay to the plaintiffs such costs. 

Attorneys for the Plaintiffs : Messrs. Morgan <£■ Co. 

Attorneys for the Defendant • Mr. N. C. Bose. 

C. E. G. - 

NOTES. 

[This was followed in (1899) 22 All., 5G ; (1898) 23 Mad., 18 ; (1905) 32 Cal., 816. 

In (1912) 39 Cal., 568 there was no appropriation of the goods to the contract, and on 
this ground, it was held that there could be no resale and that the so-called ' resale * did 
not furnish the basis for calculating damages.] 

[28 Cal. 812] 

REFERENCE TO FULL BENCH. 

The 22nd and 29th December, 1696, and 29th January, 1697. 

Pbesent: 

Sib Fbancis Maclean, Ivt., Chief Justice, Mb. Justice O’Kinealy, 
Mb. Justice Macphebson, Mr. Justice Trevelyan, 
and Mr. Justice Jenkins. 

Queen-Empress 
versus 
Abbas Ali. 51 

Forgery—Using a forged Document—Penal Code (Act XLV of I860), 
sections 462, 471 —“ Fraudulently ” Meaning of. 

Deprivation of property, actual or intended, is not an essential element in the oflence 
of fraudulently using as genuine a document which the accused knew or had reason to be¬ 
lieve to be false— Queen-Empress v. Haradhan, (1892) 1, L. R., 19 Cal., 380, overruled. 

[BIS] THIS was a reference made under section 35 of the Letters Patent and 
section 434 of the Code of Criminal Prooedure, by Jenkins, J., to a Full Bench 
in the following terms :— 

“ 1. Under clause 25 of the Letters Patent and section 434 of the Code 
of Criminal Procedure, T reserve and refer for the decision of the Court the 
question of law which (as hereinafter stated) has arisen in the course of the 
trial of the abovenamod accused and the determination of which will affect the 
event of the trial. 

“ 2. The accused was tried before me and a common Jury at the Crimi¬ 
nal Sessions now pending on a charge expressed in the following terms : — 

“ That he, the said Abbas Ali, on or about the fourteenth day of August 
in the year of Our Lord one thousand eight hundred and ninety-six in Calcutta 

* Reference to a Full Bench, by JENKINS, J., sitting in the exercise of Original 
Criminal Jurisdiction. 
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,.,. used sis genuine ft odrtftiB jorged adpu- : 

Sp^entj fco Wit, ft document purporting to be a certificate of eompet^noy ft* i®» 
^Engine-room First Tindal and purporting ,to be signed by one fi. Ahern, Chief 
f. Engineer of the Steam Launch Ntcol, and being a forged document (intended 
to be used for the purpose of cheating) knowing or having reason to believe the 
; same to, be a forged document and thereby he, the said Abbas Ali, committed 
, an offence punishable under sections 465 and 471 of the Indian Penal Code.” 

" 3. Ultimately the case went to the Jury, as though the words enclosed 
in brackets had been omitted from the charge, and by their unanimous verdict 
the accused was convicted under sections 465 and 471 of the Indian Penal Code. 

“ The certificate mentioned in the charge and hereinafter referred to as 
Exhibit E was in the following form :— 

“ This is to cortify that Abbas Ali has served with me as Engine-room 
First Tindal in Steam Launch Nicol for a period of one year and one month, 
and he is still in service. I found him a sober, intelligent, smart and trust¬ 
worthy man.” 

Calcutta ; II. Abebn, 

The 12th Avgust, 1896. Chief Engineer. 


[914] “ The materiality of the certificate and the use to which it was put 
will appear from the evidence of Dino Nath Mnkerji, and the facts hereinafter 
alleged taken in conjunction with Act VII of 1884, and the Regulations issued 
under that Act to which as well as to the application forms hereinafter 
mentioned I refer. 

" The evidence of Dino Nath Mukerji, so far as material, is as follows :— 

“ I am an examination clerk at the Calcutta Port Office. 

“ I have held the post eight years continuously and did so during last 
August. 

“ I have an Assistant, Anukul Chandra Neogy. 

“ My duty is to receive papers and testimonials from candidates and fees, 
i.o.., candidates who want to go up for examination to obtain certificates under 
Act Vll of 1884. 

" I receive these testimonials in accordance with Rules under the Act. 

“ These are the printed regulations of the Government of Bengal under 
that Act. 

“ They were printed in the Gazette ; they have been in force since 1890. 
I act under the orders of the Port Officer. 

. “ My practice is as follows : — 

“ When a man comes for examination as an Engine driver of a sea-going 
steamer he comes to me and delivers his testimonials to me. I look into the 
certificates to see, if he has the required service or not. Then if the men oan 
write their applications themselves I give them the forms of application. 

“ If any one cannot write then 1 write out the application for him. 
Then I receive the fees and take him before the Port Officer to sign his name 
or affix his mark on the application form in the presence of the Port Officer 
who then signs his name. I keep the application form with me till the 
last date of receiving candidates ’ papers, and then on that last day before 
the office closes i forward those applications to the [919] Resident and 
Engineer Examiners at the Government dockyard. 

“ Engine drivers are examined there and not in the Port Office. There 
is Board of Examiners nominated by the Government. After the 
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examination is bVer the applications ace returned to the Port Office, showing 
the result of the examination signed by the Examiners. 

“There are regular dates which are notified in the newspapers. I. make a 
note on the application forms with regard to the vessel the applicant has 
served in, the period, and capacity of his service; these particulars I get from 
the certificate which the applicant produces. 

“ I always make that entry with regard to the certificates before the 
applicant is taken to the Port Officer to sign. If a man comes up and 
fails he must produce a fresh testimonial of further service since his failure, 
but there is no period of subsequent service demanded : if this subsequent 
service did not cover a period of two months i in practice reject the applica¬ 
tion. He must produce a certificate of having served as principal Sevang or 
Tindal in the Engine-room of a sea-going steamer for three years signed by a 
certificated Engineer under whom he has served. 

" In the case of failure six months must elapso before a candidate may 
present himself again.” 

“ On the 14fch August 1896 the accused produced Exhibit E to Dino Nath 
Mukerji at the Port Office, Calcutta, and at the same time asked Dino Nath 
Mukerji to write out for him (the accused) the requisite application for 
examination. 


“The evidence in the case establishes that the accused used Exhibit E for 
the purpose of having the requisite application for examination filled up and 
of qualifying himself as a candidate for the examination of engine drivers under 
Act VII of 1884, and further that he used Exhibit E as genuine, though he 
knew it to be a false document made with the intent that it should ho used in 
the manner in which it was in fact used by him. Exhibit E, if not a forged 
document, would [516] with the other testimonials produced by the accused 
have satisfied the conditions, as to testimonials under which candidates are 
entitled to have the requisite applications filled up, and become qualified 
for examinations held under 4ct VII of 1884 ; without Exhibit E those 
conditions would not have been satisfied., 

" The question which I reserve is whether the facts liereinbsfoie stated 
are sufficient to satisfy the intent prescibed by section 463 of the Indian 
Penal Code, and whether having regard to thoso facts the accused fraudulently 
or dishonestly used Exhibit E within the terms of section 471 of the Indian 
Penal Code." 

The Officiating Standing Counsel (Mr. A. M. Dunne) represented the 
Crown. . 

No one appeared on behalf of the accused. 

The Officiating Standing Counsel. —Apart from the words “ fraudulently 
or dishonestly,” there is no doubt that the certificate was a false document; 
it had not been signed or made by the person by whom it purported to have 
been made. It was made and used for tho purpose of committing a fraud 
within the meaning of section 463. Tho intention to defraud is the intention 
to commit a fraud upon somebody; it is not necessary that there should be 
an intent to deprive any person of some property. The Penal Code is intended 
to carry out the English law on tho subject of forgery. In England the 
charge would be that the act was one that intondod to defraud; and 
that would be upheld. In tho case of Queen-Empress v. Haradhan , 
(1892) I. L.R., 19 Cal., 380, the Court felt a difficulty in construing the word 
“ fraudulently,” and the learned .fudge drew a distinction between primary and 
the more remote intention. But au act cannot ba split up like that. Reg. v. 
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Toshack , (1819) 4 Cox., C. C. 38: 1 Den., Cr. C., 492, is exactly in point ; 
there the indictment was that the accused had forged certificates for the 
purpose of inducing the Trinity House Examiners to pass him ; the gist of the 
offence was the intent to defraud. In the case of The Empress v. Dhunum 
• Kazee, (1882) I. L. R., 9 Cal., 53 (60), Norris, J., himself deals with the ques¬ 
tion [517] of fraud, and shows that the element of wrongful gain or loss does 
not come into it, but that it is sufficient that there should be an intention to 
defraud. It is a fraudulent making if there was a fraud in the making of the 
document, or if there was an intention to commit a fraud by means of the 
document —Lolit Mohun Sarkar v. Queen-Empress, (1894) I. L. R., 22 Cal., 
313 (321). In Beg. v. Hodgson, (1856) Dearsley and Bell, 3, there was no 
intent to commit any particular fraud; but if there had been any particular 
person to be deceived the decision would have been different. The decision in 
Queen-Empress v. Haradhan, (1892) I.L.R., 19 Cal., 380, has been dissented 
from in Queen-Empress v. Soshi Bhushan, (1893) I. L. R., 15 All., 210. 
[O’KlNEALY, J.—I think NORRIS, J., really found that the intention was 
wanting.] Possibly. [Maclean, C.J.—In the case of Queen-Empress v. 
Shosi Bhushan the prisoner got the benefit of a course of lectures for nothing.] 
It is true there was also a question of dishonesty. [JENKINS, J.—And the 
professor lost his fees.] No doubt the dishonesty alone was sufficient to con¬ 
vict the accused. In the present case the offence consists in the fraud ; not 
in his attaining the results he aimed at. It is the intention to deceive that 
constitutes the offence— Queen-Empress v. Ganesh Khanderao, (1889) I.L.R., 
13 Bom., 506 (514). [JENKINS, J. —The question is, whether, the purpose 
being limited, as it was in this case, there was an intention to defraud. It 
comes to this, whether “defraud” does not imply some deprivation of pro¬ 
perty.] That is so. The term ‘ fraudulently ’ is used apart from ‘ dishonestly ’ 
and is cot intended to cover the same ground. [JENKINS, J.—Does not section 
496 of the Penal Code help you ?] Yes, greatly. The essence of the offence 
there is getting a marriage performed with a fraudulent intention. [JENKINS, 
J.—On the other hand, in section 239, there is a distinction between fraudulent 
intention and an intention to commit a fraud.] I submit that no distinc¬ 
tion is intended; but that, on the contrary, if A delivers counterfeit coin to B, 
he would be guilty, and if he delivers it to B, not with the intention of defraud¬ 
ing B, but with the intention that B [518] should commit a fraud upon C, 
A would be equally guilty. [TREVELYAN, J. —There is a high text-book 

authority in Morgan and Macpherson’s note, where they say that fraud does 
not relate only to loss of property.) If the view of Norris, J., in Queen- 
Empress v. Haradhan, (1892) I.L.R., 19 Cal., 380, were correct, the definition 
of ‘ dishonestly ” would not be necessary, as it would be included in the 
definition of " fraudulently.” It cannot be supposed that a higher element is 
required to make a document a false document than to make a false document 
a forgery. [Jenkins, J.—Section 262 separates the two terms—“ whoever 
fraudulently or with intent to cause loss.] ” 

Maclean, C. J. —We are unanimously of opinion in this oase that the 
conviction must be upheld. But as the point is of importance, we will reduce 
our judgment into writing. 

C. A. V. 

The opinion of the Full Bench was delivered by 

Maclean. C.J. (O’Kinealy, Macpherson, Trevelyan and Jenkins, 

JJ., concurring). —The accused in this case was tried before Mr. Justice 
Jenkins and a common jury on a charge of having fraudulently or dishonestly 
used as genuine ^ certain forged document, to wit, a document purporting to be a 
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certificate of competency as an Engine-room First Tindal and purporting to be 
signed by one H. Abern, Chief Engineer of the Steam Launch Nicol, and being 
a forged document, knowing or ^having reason to believe the same to be a 
forged document, and that thereby he committed an offence punishable under 
sections 465 and 471 of the Indian Penal Code. 

The certificate in question purported to be a testimonial of service and 
good character. 

It seems that in accordance with the provisions of Act VII of 1884 and 
the regulations issued under that Act, examinations are from time to time held 
in Calcutta of those who desire to obtain certificates of competency as engine 
drivers of ocean-going steamers. As a condition precedent to his qualification for 
any such examination each candidate has to produce to an appointed officer 
a certificate or testimonial [919] of his having served as principal or first serang 
or tindal in the engine-room of a steamer for the prescribed period, and this 
certificate has to be signed by a certificated engineer under whom he has served. 

On the production of the required certificate or testimonial a form of 
application is filled up, and then signed by the candidate in the presence of 
the Port Officer; thereupon the candidate is entitled to present himself for 
examination. 

On the 14th of August 1886 the accused produced the certificate mentioned 
in the charge to Dinonath Mukerji, the officer deputed to receive and examine 
candidates’ certificates. 

It is established by tho evidonce that this was done by the accused for the 
purpose of having the requisite application for examination filled up and of 
qualifying himself as a candidate for the examination of engine-drivers under 
Act VII of 1884, and further that the accused used the certificate as genuine, 
though he knew that it was a document made with the intention of causing it 
to be believed that it was made by a person by whom it was not made, and* 
with the further intentiou that it should be used in the manner in which it was 
in fact used by the accused. 

It also appears that tho use to which the certificate was put by the 
accused was an essential and necessary condition of the success of his scheme. 

A verdict of guilty was returned in accordance with the ruling of the 
Judge, who, however, reserved and referred for our decisiorf the question 
whether, having regard to the docision in Queen-Empress v Haradhan, (1892) 

1. L. R., 19 Cal., 380, his ruling and the conviction could be upheld. 

The Queen-Empress v. Haradhan has been dissented from in Queen- 
Empress v. Shoshi Bhushan, (1893) I. L. R., 15 All., 210, and the point 
reserved has no doubt been the subject of conflicting decisions. • 

It will, however, serve no useful purpose to enter into a minute examina¬ 
tion of the several authorities to which we have been [520] referred: the law 
is contained in the Code, and whether the conviction now under consideration 
is sanctioned by its provisions is best to be determined by an examination of 
the Code itself. 

Now section 471 of the Indian Penal Code is in the following terms: 

“ Whoever fraudulently or dishonestly uses as genuine any document which 
he knows or has reason to believe to be a forged document, shall be punished in 
the same manner as if he had forged such document.” 

It will be seen that the essential elements of the offence are (1) that the 
document in question should be a forged document, (2) that the accused should 
have used it as genuine, and (3) that he should have so used it fraudulently or 
dishonestly, knowing or having reason to believe that it was a forged dMument, 
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A forged document is a false document made wholly or in part by forgery 
(section 470), and we learn the meaning of a false document from section 464 
which (omitting the portions immaterial to r the present purpose) provides, that 
a person is said to make a false document who dishonestly or fraudulently 
makes a document with the intention of causing it to be believed that such 
document was made by a person by whom he knows it was not made. Forgery 
is in turn defined by section 463, which is in the following terms : “Whoever 
makes any false document or part of a document with intent to causo damage 
or injury to the public or to any person, or to support any claim or title, or to 
cause any person to part with property, or to enter into any express or implied 
contract, or with intent to commit fraud or that fraud may be committed, 
commits forgery.” 

This referential definition of a forged document is to a certain extent 
tautologous, but be that as it may, it is clear that the person against whom 
the offence is charged must have acted dishonestly or fraudulently, and the 
sole question in the present case is whether that can be predicated of the 
aocused Abbas Ali. 

“Dishonestly ” is defined by sectiou 24, which provides that whoever does 
anything with the intention of causing wrongful gain to one person or wrongful 
loss to another person, is said to do that thing dishonestly; and the meaning 
of the expression [821] wrongful gain and wrongful loss is made clear by 
section 23. “Fraudulently ” is defined by section 25 in the following words;— 

“ A person is said to do a thing fraudulently if he does that thing with 
intent to defraud, but not otherwise.” As a definition this provision is 
obviously imperfect, and perhaps introduces an element of doubt, which did not 
previously exist; for it leaves it to be determined, and that really is the point 
on which the present case turns, whether the word “ defraud ” as used in sec¬ 
tion 25 implies the deprivation or intended deprivation of property as a part 
or result of the fraud. The word defraud is of double meaning in the sense that 
it either may or may not imply deprivation, and as it is not defined in the Code 
and is not, so far as we are aware, to be found in the Code except in section 25, 
its meaning must be sought by a consideration of the context in which the 
word fraudulently is found. 

The word*** fraudulently ” is used in sections 471 and 464 together with 
the word "dishonestly” and presumably in a sense not covered by the latter word. 
If, however, it be held that fraudulently implies deprivation either actual or 
intended, then apparently that word would perform no function which would 
not have been fully discharged by the word dishonestly and its use would be mere 
surplusage. So far as such a consideration carries any weight, it obviously 
inclines in favour of the view that the word “ fraudulently ” should not 
be confined to transactions of which deprivation of property forms a part. 

There appears to us, however, to he a still more potent reason based on 
the language of section 463 for arriving at this conclusion. 

Section 463 defines the offence of forgery, and in so doing prescribes the 
intents necessary to that offence. The words of the section are as follows: 
“ Whoever makes any false document or part of a document, with intent to 
cause damage or injury to the public or to any person, or to support any claim 
or title, or to cause any person to part with property, or to enter into any 
express or implied contract or with intent to commit fraud or that fraud may 
be committed, commits forgery.” 

The section contemplates two classes of intents, and it is clear [822] 
(especially if tegaril he had to the context) that it is not an essential quality of 
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the fraud mentioned in the section that it should result in or aim at the 
deprivation of property. If this he so, it cannot be supposed that the defini¬ 
tion of a false document, which is but a part of the definition of forgery, 
requires as a condition of criminality an intent different in its quality and 
its aims from that prescribed by section 463. 

It appears to us, therefore, that deprivation, actual or intended, is not a 
necessary ingredient of the intent to defraud referentially imported into section 
464, and by a similar train of reasoning we are led to the like conclusion as to 
the true construction of section 471. 

Though we are in no way bound by the decisions of the English Courts, 
still we are fortified in the view we take of the expression " intent to defraud " 
by the decision in Beg v. Toshack, (1849) 4 Cox C.C. 38: 1 Den. C. C., 492. We 
therefore hold, so far as the question reserved and referred for our decision is 
concerned, that the accused Abbas Ali was rightly convicted of the offence with 
which he was charged. 

H. W. 


NOTES. 

[ Similar decisions were given in (1905) 28 Mad., 90 ; (1898) 21 All., 113 ; (1906) 28 All., 
358, (1901)5 CW.N. 897.] 
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REFERENCE TO FULL BENCH. 


The 31st January , 1898. 

Present: 

Sir Francis William Maclean, Knight, Chief Justice, 

Mr. Justice Macpherson,- Mr. Justice Trevelyan, 

Mr. Justice Banerjee and Mr. Justice Jenkins. 

Tepu Khan and others.Defendants 

versus 

Rajani Mohun Das (Plaintiff).and others Defendants Nos. 4 to 10. 11 


Evidence Act (/ of 1872), sections 11 and 13 — Judgment not inter partes— 

Admissibility in evidence of judgment informer case—The subject matter 
of the former suit not being identical with that of the latter 
suit, judgment irrelevant. 

The rule laid down in the cases of Gujju hall v. Fatteh Lall, (1880) I. L. R., 6 Cal., 
171, and of Surender Nath Pal Chowdhry v. BrojaNath Pal Chowdhry, (1886) I. L. R., 
13 Cal., 352, has been materially qualified by the decisions of the Privy Council, in the eases 
of [523] Ram Ranjan Chakerbati v. Ram Narain Singh, (1894) I. L. R., 22 Cal., 533 : L. R., 
22 I. A., 60, and Bitto Kunwar v. Kesho Pershad, (1897) L. R., 24 I. A., 10. 

Under certain circumstances, in certain oases, the judgment in a previous suit, to which 
one of the parties m the subsequent suit was not a party, may be admissible in evidence for 
certain purposes and with certain objects in the subsequent suit. 

* Reference to the Full Bench in Appeal from Appellate Decree No. 1747 of 1695. 
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In a case where the previous suit was to recover a two-thirds share of the pwoer *3 »<s 
question, and the subsequent BUit was by a difforent plaintiff to recover the remaining one- 
third share of the same property :— , 

Held, in the subsequent suit, the judgment in the previous suit was not admissi e in 
evidence, the subject-matter in the two suits not being identical. 

THIS case was referred to the Full Bench by MACLEAN, C.J., and 

Banebjee, J. 

The facts of this case, so far as they are necessary for purposes of this 
report, and the arguments, appear sufficiently from the ORDER OF REFERENCE 
which was as follows :— 

BANEBJEE, J.—“ This appeal arises out of a suit brought by the plaintiff, 
respondent, for possession of a one-third share of a plot of land measuring 
21 bighas, on the allegation that the said land appertained to resumed estate 
No. 9870 of the Dacca Collector ate, which belonged originally to the proformd 
defendants ; that defendant No. 4 was in possession of two-thirds share of 
the same, having purchased it at a sale in execution of a decree; that the 
plaintiff purchased the remaining one-thud share thereof from the proformd 
defendants after they and their predecessors had held possession of the same 
for upwards of twelve years; and that the plaintiff had been unjustly 
kept out of possession of the land in dispute by the principal defendants 
since 1891. 

“ The principal defendants in their defence urged that the suit was bar¬ 
red by limitation; that the suit was also barred under sections 13 and 43 
of the Code of Civil Procedure ; that the land in dispute originally belonged 
to one Mr. Panioty, who held it for upwards of a hundred years ; that by 
successive [624] transfers the land came to the hands of the defendants ; and 
that defendant No. 4, with the object of ousting the defendants from the 
same, instituted several suits against them; but being unsuccessful now 
eaused the plaintiff to bring this suit. The defendant No. 4 supported the 
plaintiff. 

“ The first Court found after a local investigation by an Amin that 8 
bighas and odd cottahs of the disputed land appertained to the plaintiff’s estate, 
but it dismissed the suit altogether on the ground of limitation. 

“ Against the decision of the first Court the plaintiff preferred an appeal, 
and the principal defendants put in a cross-appeal, urging that the Munsif 
had improperly refused to admit certain judgments in evidence. The Lower 
Appellate Court has decreed the appeal of the plaintiff and dismissed the 
defendant’s cross-appeal. 

“ In second appeal it is contended for the defendants, first, that the Court 
of Appeal below was wrong in holding that the judgments tendered in evi¬ 
dence by the defendants were inadmissible; and, secondly, that the decree in 
favour of the plaintiff should* in any case have been limited to a one-third 
share of 8 bighas and odd cottahs only. 

“ The second point need not detain us long, as the learned Vakil for the 
respondents concedes that the decree ought to be limited in the manner con¬ 
tended for on behalf of the appellants. 

“ The first point, however, involves a question which is not altogether free 
from difficulty. 

“ If the cases of Gujju Lall v. Fatteh Lall, (1880) I. L. R., 6 Cal., 171, 
and Surendra Nath Pal Chowdhry v. Brojo Nath Pal Chowdhry, (1886) 
I.L.R., 13 Cal., 352, upon the authority of which the Lower Appellate Court, 

has held the judgments tendered in evidence for the defendants to be 

$ * 

r * ' ' 


984 



: SAJAm MOHnN ,DA8 Ac. [1898] : 1X.R. 89 Cal. 828 

j , ■ , 

inadmissible, ere good law, the first ground urged before us must fail. But if 
those eases have in effect been overruled by the decisions of the Privy Council 
in Rani Raj an Chakerbati v. [925] Ram Narain Singh , (1894) I. L. R., 22 Cal. 
533 : L. R., 221. A., GO, and Ditto *Kunwar v. Kesha Per shad, (1887) L. R., 24 
I. A., 10, then the question arises whether the judgments referred to are 
admissible in evidence. 

“ In the two cases relied upon by the Lower Appellate Court, namely, 
Gujju Lall v. Fatteh Lall, (1880) I. L. R., 6 Cal., 171, and Snreuder Nath v. 
Brojo, (1886) I. L. R., 13 Cal., 352, it was held by this Court that a former 
judgment, which is not a judgment in rcm nor one relating to matters of a 
public nature, is not admissible in evidence in a subsequent suit either as res 
judicata or as proof of the particular point decided, unless between the same 
parties or those claiming under them. But in the case of Earn llanjan 
Chakerbati v. Ram Narain Singh, (1894) I.L.R., 22 Cal., 533 : L.R., 22 I.A., 60, 
it was held by the Privy Council that a judgment passed in a suit to which the 
plaintiff was no party, was admissible against the plaintiff as evidence showing 
the rent paid ; and in Bitto Kunwar v. Keshu Pershad, (1887) L. R., 24 I. A., 
10, their Lordships ol the Privy Council, speaking of the judgment in a former 
suit against one of the defendants, Bacha Tewari, observe : ‘‘This decision 
is not conclusive against Bacha Tewari as the suit was not between the same 
parties as the present suit, but their Lordships agree with the Subordinate 
Judge that it was admissible as evidence against him." Theso two decisions 
of the Privy Council must be taken to have in effect overruled the cases relied 
upon by the Lower Appellate Court. That being so, the question arises whether, 
apart from those cases, the judgments referred to in t he argument were 
admissible in evidence against the plaintiff’, respondent. 

“ Now the provisions of the Indian Evidence Act expressly relating to 
judgments are sections 40 to 44. The judgments which are said to have been 
improperly rejected in this case not being evidence of any of the descriptions 
referred to in sections 40, 41 and 42, and they not having been excluded on 
[826] any of the grounds mentioned in section 44, it is not uec-essary to dwell 
upon the provisions of those sections. The question we have to consider is, 
whether the judgments, which have been held to be inadmissible by the Courts 
below, are really admissible under section 43 of the Evidence Act, which enacts 
that ‘judgments, orders or decrees other than those mentioned in sections 40, 
41 and 42, are irrelevant, unloss tho existence of such judgment, order or 
decree is a fact in issue or is relevant under some other provision of this Act.’ 

" I am inclined to think that this question ought to be answered in the 
affirmative, and that the existence of the judgments under consideration, or at 
any rate the existence of one of them, is relevant under sections 11 and 13 of 
the Evidence Act. 

“ The judgments that were tendered in evidence and rejected as inadmissible 
by the Courts below are three in number, being (as I gather from the judgment 
of the Lower Appellate Court and from paragraph 10 of the written statement 
of defendants No. 1—3, (1) the judgment in suit No. 742 of 1887 brought by 
the present defendant No. 4, Protab Chunder Das, co-sharer of the plaintiff, 
against the present ’defendants for possession of two-thirds share of the land now 
in dispute; (2) the judgment in suit No. 165 of 1892 brought by tho said Protab 
Chunder Das against the said defendants; (3) the judgment in suit No. 1219 of 
1886 brought by one Emdad Ali against the present defendants. Though the 
relevancy of the last two may not be quite clear, the existence of the first- 
mentioned judgment seems to he a relevant fact, as well under section 11 of 
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thd Evidence Act, as under section 13. ■ This may be seen from the following 


considerations. 

“ Eirst as to tbe relevancy of the judgment in suit No. 742 of 1987 under 
section 11. The existence of the judgment, that is, the circumstance that that 
particular judgment was passed, is clearly a fact within the meaning assigned 
to the term in section 3. Now the existence of the judgment (which will be 
established by the judgment being filed) shows that a suit had been brought by 
plaintiff’s co-sharer Protab Chunder [527} so far hack as 1887 against the princi¬ 
pal defendants for possession of his two-thirds sharo of the disputed land, and 
that suit was dismissed. The plaintiff’s case now is that the said Protab Chunder 
was in possession of the two-thirds share in dispute, while he and his vendor were 
in possession of the remaining one-third share down to a period within twelve 
years before the institution of the present suit. And the existence of the above- 
mentioned adverse judgment taken in connection with the other facts of the case 
might, if the judgment had been admitted in evidence by the Court below, have 
been found to make the non-existence of the plaintiff’s possession and the exist¬ 
ence of the defendants’ possession highly.probable within the meaning of section 
11 of the Evidence Act. 1 cannot say it would have that effect, because, 
sitting here in second appeal, it is not open to us to enter into questions of 
fact. But I do say that it might have that effect, and if it might, a substantial 
error in the procedure consisting in the improper rejection of evidenced made 
out which may possibly have produced error in the decision of the case upon 
the merits within the meaning of section 084, clause (c) of the Code of Civil 


Procedure. 


“ Next as to the relevancy of tbe judgment in suit No. 742 of 1887 under 
section 13. If the existence of the judgment is not a transaction within the 
meaning of clause [a) of section 13, it proves that a litigation terminating in 
the judgment took place; and the litigation comes well within the meaning 
of the clause as being a transaction by which the right now claimed by the 
defendants was asserted. So again the litigation which is evidenced by the 
existence of the judgment was a particular instance within the meaning of 
clause ( l >) of section 13, in which the right of possession now claimed by the 
defendants was claimed. It has been said that the right spoken of in this 
section is an incorporeal right. I do nob think that there is any sufficient 
reason for putting this limitation on tho meaning of the term as used in the 
section. The judgment, therefore, is in my opinion relevant under section 13. 

“ If such judgments wero not relevant under either of the two sections II 
and 13, they could not he admissible in evidence, [528] as the Privy Council 
have held them to be in the two cases referred to above. 

“ The strongest argument against the admissibility of such judgments in 
evidence is, to use the language of a well-known writer on the Law of Evidence 
{see Taylor on Evidence, 9th edition, section 1682) ‘ That no man ought to be 
bound by proceedings to which he was a stranger and over the conduct of 
which he could, therefore, have exercised no control.’ But in the first place, 
the judgments in question are sought to be used, not as binding and conclusive 
evidence, but only as evidence for what they are worth, the weight to be 
attached to the evidence being left to the Court to determine. And in the 
second place, tbe reason stated above, though it is a good reason for excluding 
from consideration as against a stranger, the evidence afforded by a judgment, 
so far as it is the opinion of a Court upon materials in the placing of which 
before the Court the stranger could have had no control, does not appear to 
hold equally good where what is sought to be taken into consideration is the 
evidence afforded by the existence of the judgment as to a litigation relating 
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to the fight in question and the way in which that litigation terminated. 
For such collateral purposes, judgments are admissible in evidence against 
strangers under the English Law. See Davies v. Lotvndes, (1843) 6 M. & G., 
471 (520). It is true that their Lordships of the Privy Council in the two 
cases referred to above while overruling in effect the decision of this Court in 
Gujju Lai v. Fatiah Lai , (1880) I. L. R., 6 Cal., 171, and Surendio Nath v. 
Brojo Nath, (1886) I. L. R., 13 Cal., 352, do not refer to any section of the 
Evidence Act. But 1 may add that the view 1 take is supported to some extent 
by the cases of Ihra Lai Pal v. A. Ihlls, (1882) 11 C. L. R., 528; Venkata 
Sami v. Venkatrcddi, (1891) I. L. R., 15 Mud., 12; and the Collector of 
Gornckhpitr v. Palakdhan Singh, (1889) 1. L. 11, 12 All., 1. It has some¬ 
times been said (see lianchhod bass v. Bap a [529] Narluu , (1888) T. L R , 10 
Bom., 439) that if the Legislatuio in this couutn had intended to make judg¬ 
ments admissible in evidence against strangers, as it was an important departure 
from the English Law, the intention would have been expressed, not indirectly 
by the provisions embodied in sections 11 and 13, but directly by some express 
povision in that part of the Evidence Act which lolatos to judgments. I think 
the answer to this remark is furnished bv section 13, which is one of the group of 
sections relating to judgments, and which contains the provision applicable to 
cases like the one before us, relating to the lolevaney of judgments as evidence 
against strangers. 

“ For these reasons 1 think the judgment in Suit No. 742 of 1887 ought Lo 
have been admitted in evidence. But as the point laisori is not altogether free 
from doubt and difficulty, and is one of frequent occurrence and of great 
importance, L agree with the learned Ohio! Justice in thinking that the ease 
should be referred to a Full Bench, the main question for determination 
being whether the judgments referred to above to which the plaintiff-respond¬ 
ent was no party are admissible iii evidence against him under sections 11 
and 13 of the Evidence Act, or under any other provision of law. 

“ Mac'IjHAN, C.J —I concur in thinking, ns the point often arises and is of 
great importance, that this case should bo referred to a Full Bench, hut T rcsorve 
my opinion upon the point submitted for.decision. " 

Babu Han JUohun Chuekirhutty for the Appellants. 

Babu Lai Mohan Dass for the Respondents. 

The following opinions were delivered by flic Full Bench (MACLEAN, C.J., 
and Macpuerson, Trevelyan, Bankh.iek and Jenkins, J,J.): 

Maclean, C.J.-- Although T was a party to this roleronco, 1 am not quite 
satisfied, after the discussion which we have heard to-da\, that the question 
submitted in its broader abpect really arises. In my opinion, the judgments 
in quostion are not admissible iu evidence in this suit, because now that the 
mattor [830] has beon fully laid before us, if appears that tho subject-matter 
of the present suit is not identical with the subject-matter in the previous suits, 
in which those judgments were delivered. In the previous suit tho subject 
matter was to recover a two-thirds share of the property in question, but in tho 
present case it is a suit by a different plaintiff to recover the remaining one-third 
share. The subject-matter, therefore, of the two suits is not identical; the 
title to the one-third share may be, and apparently is, difforont from that of the 
other shares. In this view the judgments which were sought to be admitted as 
evidence in this case were irrelevant, and, therefore, not admissible as evidence. 
This point, so far aH 1 recollect, I am speaking only from memory, was not very 
clearly brought to the attention of Mr. Justice BaneRJEE and myself on the 
previous occasion, and if it had been, we might possibly have thought that this 
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reference was not necessary. But as the two cases decided by the Full Bench in 
this Court, the case of Chijju ball v. Fattch LaII, (1880) I.L.B., 6 Cal., 171, and 
a later case of Surcndcr Nath Pal Ckowdhu / v. Brojo Nath Pal Chowdhry, (1886) 
I. L. R., 13 Cal., 31)2, have been referred to, 1 feel bound to express my opinion 
that, having regard to the recent observations of the Privy Council in the case 
of Ram Jianjan t 'haherbati v. Ham Nat am Sinj/h , (1894) I. L. R., 22 Gal., 533 : 
L. R., 221. A., (50, and m the more recent case of Bitto Kunwar v. Kesho Pershad, 
(1897) L.R., 24 I. A , 10, the Full Bench docisions referred to must bo regarded 
as materially qualified, because it is clear from the decisions in the Privy Council 
that under ceitain circumstances, and in certain cases, the judgment in a 
previous suit, to which one of the parties in the subsequent suit was not a 
party, rna^ be admissible in evidence for certain purposes and with certain 
objects in the subsequent suit. 

The decree in the present suit in favour of the plaintiff must be limited to 
a one-third share of 8 bighas and odd cottahs only , subject to the decree being 
varied to that extent the appeal fails, and must be dismissed with costs, 
including the costs of this reference. 

[531] Macpherson, J. — 1 agico in the view expiessed hv the learned 
Chief Justice. 

Trevelyan, J. ■ I also agree 

Bauerjee, J. - 1 agree with the learned Chief Justice in holding that the 
rule laid down m the cases of Giijiu ball v. Fattch Lull, (IH80) I. L. R., 6 Cal., 
171, and Sit tender Natlt Pal Chou dim/ \. Brojo Sal h Pal Choicdhrjj, (1886)1. 
L. R., 13 Cal, 352, must lie taken tj have been materially qualified by the 
decisions in the Privy Council in the cases of liam Han j an Chakerbati v Ram 
Naram Staph, (1894) 1 L. K., 22 Cal., 533, and Bitto Kunwar v. Kn&ho 
Perbhad, (1897) L. R., 21 l A, 10. Upon the question whether the 
judgment mentioned in (lie lelerring order is admissible or not, 1 feel bound 
to say that 1 am not quite satisfied that the mere fact of the subject-matter of 
the present suit being a one-third share in the piupertv m dispute, wheroas 
the subject-matter of the prewoux suit wa*. the remaining two thirds of the 
same piopeit>, would make any real difference in the case, having regard to 
the nature of the ease made by the puties to the suit. For the reasons given 
by mo in the referring order, I still have mv doubts as to whether the Lower 
Apjiellate Court was right in excluding that pidgment altogether. But f must 
add that mv doubts on the point are not so strong as to justify my expressing 
myself in the language of positive dissent. 

Jenkins, J, I agree with the learned Chief Justice. 

S. C. G. . Decree varied. 


NOTES. 

[ As regirdx the admission of judgments m previous rout suits, see also (1912) 17 C. W. N., 
1016; (1906) 10 O.W.N., 1081 (1890) l Horn h. R-, 180, (1908) 0 0 L. J., 16. 

As regards the admissibility of judgments, see also (1901) 9 C. W. N., 402; (1906) 
5 C. L. J., 55 , (1907) 7 C. L. J , 381 , (1908) 12 C \V. N.. 739 ; (1904) 31 Cal., 667; (1908) 
13 C. W. IV, 217.] 
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Fyabi moHun mukRobadhya v. goBal paik [i898j l.L.ft. 25 Cal. 552 

[2B Cal. 831J 

The 25th January, 181)8. 

Present: 

Sib Francis William Maclean, Kt., Chief Justice, 

Mr. Justice Macpherson, Mr. Justice Trevelyan, 

Mr. Justice Banerjek, and 
Mr. J ustice Jenkins. 

ir 

Pyari Mohun Mukhopadhya.Plaintiff 

versus 

Gopal Paik, minor, represented by his next friend, guardian and mother 
Srimoti Nidra Dasi.Defendant.* 

Landlord and Tenant—Suit for rent — Sub-division of Tenancy — Rem receipt 

signed by the agent—Bengal Tenancy Act ( VIII of 1885), section 88. 

[333] A receipt lor rent granted by a landlord or his agent containing a recital that a 
tenant’s name is registered in the landlord’s nhcrishla as a tenant of a portion of the original 
holding at a rent which is a portion of the original rent, does amount to a consent in writing 
by the landlord to a sub-division of the holding and a distribution of the rent payable in 
rcspoct thereof, within the meaning of section 88 of the Bengal Tenancy Act. 

This. case was referred to a Full Bench by Banbrjee and Ramp INI, JJ M on 
the 23rd April 1897, with the following OPINION : — 

“ This appeal arises out of a suit for arrears of rent. The plaintiff, in the 
plaint as originally filed, alleged that the defendant held 41 bighas 11 cottahs 
and 4 chittaks of land, bearing a rent of Rs. 31-1 anna koras, and that 
arrears were due for the period from Bysak 1298 to Choitro 1300. 

“ The defence was, that the holding did not contain the area alleged by 
the plaintiff, nor did it bear the rent mentioned in the plaint, hut that the 
defendant was really in possession of 37 bighas 12 cottahs and 4 chittaks of 
land, bearing a rent of Rs. 28-l;> annas and 2i gundas, and that this reduced 
holding at the lower rent resulted from sc sub-division of the former holding, 
an area of 3 bighas 19 cottahs, bearing a rent of Rs. 2-14 annas 15f gundas, 
having been sold to one Sridhur llaldar. Subsequently, the plaint was amended 
with the permission of the Court; and the plaintiff stated in the amended 
plaint that the area of the holding was 45 bighas 6 cottahs, and the annual 
rent Rs. 33-14 annas 10^ gundas. Upon the plaint being amended, a fresh 
written statement was put in, in which the defendant alleged that, in addition 
to the transfer to Sridhur Haidar, there had been transfers to^ throe other 
persons; and that the quantity of land that was in the possession of the defend¬ 
ant, and the rent that was payable by him, were as alleged in the first written 
statement. There was also a plea of payment raised." 

Upon these pleadings, the parties wout to trial upon three issues : “ First, 
whether the jama payable by the defendant is Rs. 33-14 annas, or Rs. 28-1 anna, 
after kharij.” “ Second, whether the plaintiff’s suit is not maintainable as 
the plaintiff has not filed the road-oess returns, and whether the defendant is not 
[833] entitled to raise that pica now.” “ Thirdly, whether the defondant’s 
allegation of payment is true.” 

The Court of First Instance found against the defendant upon all these 
issues, and it decreed the claim in full. On appeal by the defendant, the Lower 
Appellate Court gave effect to the plea of sub-division of the holding, and it 

* Reference to a Full Bench in appeal from Appellate Decree No. 1453 of 1895. 

; ; 5 : 
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accordingly modified the decree of the first Court, holding that the annual rent 
payable by the defendant wan Rs 28-1 anna 

Against that decision ol the Lower Appellate Court, the plamtitt hat» pie- 
ferred this second appeal, and it is contended ou Ins behalf, fast that the Lower 
Appellate Court was wrong m giving effect to the plea of sub division of the 
holding, and the consequent i eduction of the lent, sofai as that plea lelated tothe 
deduction unsuccessfully pleaded in i pievious suit b\ reason of the transfei of 
a part of the holding to biidhui Halil u and, s nondlu, that the Lower Appellate 
Couit was wiong m giving effect to the defendant s plea of sub division of tho 
tenuie when it wis not shown that such suh division was made with the consent 
m wilting ol th( pluntiff, asioquned by section Hh oi the Bong tl Tenancy Act 
As it is necessu v foi the disposal ol this ciso to dotenninc the point laised in 
the second contention of the ippJlmt, md a-, upon tho quosfcion ratbed in that 
contention then is i conflict of mthoiity in flus Couit between the case of 
Aubhov (hum Vaji \ Shashi Bhutan Bast (1S 4 8) I L R, 16 Cal , 155, 
and the umepoited decision in s< cond appoil 1017 ol 1891 , Jagadi&hwai 

lh( ( >th Auqu&l 1S { )^ 

Tin siiM 

Mu lisTKi Nukjkis imi Mb lisirti Blm ku\ 

I igadisliui Bhuttichup Defendant 

KtslIS 

Jojinom Devi Plaintiff I 


Landlmd and Linaul Suit foi mit Rueipt qiantnl bi/the gonmslha of the 

landhid, containing ie< it il that the tauvi* s nanu Has teqtUeicd m the 
landlmd s sluushta m icsp cl of a holding uhich is a pmiton of the 
m qmal holding lilted of biuh nuipt Sub division of tenancy 
—Bmqal Tummy id (1 III ol / S j) sec lion S3 

l rent hi ipt signed In th lindlctcl /amasfhi md containing i rcc it if th it the, 
defvndmt s n imc is regiski d m tin lindlnd shms/hn is 1 tciiuit in uspect >1 i holding 
which is ipirtimofthi lgmilh Jding 1 ivichn i f the tv t th it the 1 uidloid consented 
tothe sub dn sion of (he umirt 

The luts of the (is foi 'h purpose* ef th i p rl ire sufficiently st ilcd in the 
judgment of tho High l ouii 

Babu Is hutobii Mooheiju for tin. Appellmt 

No one ippeiud foi tlio II spindent 

The judgment of tb High emit (Norris md Beverley JJ ) wis is follows — 

Till*- IS in.ippe iJ fiom the dtusi n of tlu Distrie t Ju Ig of 21 Pt rguiin ihs who has 
con fumed tht decision ef the Munsif of \hpur i i i font suit 

The suit w is foi imus client md the eh ferid mt \o 2 who is the ipptllant betoioUb 
contended th it tho ougin il rent il of Ks 28 H inn is hid been sub divided and that he at 
the tuno the suit was brought held iportion oul> of the lmd m respect ot which the rent 
was sued foi and which hael bee n cons ihdikd with other finds of which he wis in possoss 
sion, whioh together foimed i new holding 

The suit wis decreed The defence wis held ti fill on the giouud thit uudet the 
piovisions of section 8b of thcBcngil T n met 4et there wis no evidence to show that tho 
landlord hid consented to the sub divisic n of tho holding 

The cise came before us on the 1st of (his month md it was adjourned in order that 
the learned Vakil for the ippellint might hive the dakhxla upon which he relied translated 
It has now been trmslated and c spies of tho transitions iu before us It appoirs that this 

tAppoal from Appell ite Decree No 153 1 ol 1891 igainst the decree of B F Barapim, Esq , 
District Judge of 24 Pergunnahs d ited tho 11th ol June 1891 affirming the decree of Babu 
Kartie Chundcr Pal First Munsif of Allpui dilod the 8th of Octobor 1890 
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necesa&ry under Kale I of Chapter V of the rules £ to foarf <M *W 
Side to refer this case for decision by a Full Bench. Though the recoipts QXpi6S8iy 
referred to by the Lower Appellate tlourt are receipts not for rent hut for bonus 
paid by the transferee, they do not cover all the transfers pleaded. To give effect 
to the plea as the lower Court has done, it is conceded that receipts for rent Sled 
in the case have to be referred to; and thus there arises the question upon 
which the conflict of authority referred to above exists, namely, whether a receipt 
for rent [838] granted by the landlord or his agent containing a recital that a 
tenant’s name is registered in the landlord’s sherishta as a tenant of a portion 
of the original holding, at a rent which is a portion of the original rent, amounts 
to a consent in writing by the landlord to a division of the bolding, and a dis¬ 
tribution of the rent payable in respect thereof, within the meaning of section 
88 of the Bengal Tenancy Act. As the question arises in a second appeal, the 
whole case must bo referred to a Full Bench for decision. 


Babu Girish Chunder Chowdhry for the Appellant contended that a receipt 
signed by a qoma&tha does not amount to a consent in writing within the 
meaning of section 88 of the Bengal Tenancy Act. The receipt may he bind¬ 
ing upon the landlord, hut it cannot he called a consent in writing of the 
landlord, so as to make a sub-division of a tenure. 

Section 56 of the Bengal Tenancy Act speaks only of granting of receipts 
for the amount paid by the tenant, hut such receipt cannot have the effect 
of a consent in writing of the landlord. Then again section 187, clause 3, 
of the Bengal Tenancy Act clearly indicates that in order to make a sub-divi¬ 
sion there must be a consent in writing to that effect by the landlord ; the 
mere granting of a receipt by a gomastha would not make a sub-division. 

Dr. Ashutosh Mookcrjce for the Respondent was not called upon. 

The following opinions were delivered by the Full Bench (Maclean, m 
C.J., and Macphekson, Trevelyan, Banerjek, and Jenkins, JJ.) 


Maclean, C.J.—The question for our decision on this reference is whether 
a receipt for rent granted hv the landlord or his agent containing a recital 
that a tenant’s name is registered in [538] the landlord’s sherishta as the tenant 
of a portion of the original holding at a rent which is a portion of the original 
rent amounts to a aensenc in writing by the landlord to a division of the hold¬ 
ing and a distribution of the rent payable in respect thereof within the meaning 
of section 88 of the Bengal Tenancy Act. 

The matter was referred to a Full Bench by reason of a difference of 
opinion which was regarded as existing betweon tho case of Aubhoy Churn 
Maji v. Shoshi Bhusan Bose, (18B8) I. L. R., 16 Cal., 155, and an unreported 
decision of NORRIS and BEVERLEY, JJ. in S. A. No. 1537 of 1891, dated 9th 
August 1892, which is set out in the Paper Book. I am not myself quite 
satisfied that, as between these two cases, there is any real difference of opinion, 
for it is not very clear what the actual form of the receipt was in the case of 
Aubhoy Churn Maji v. Shoshi Bhusan Bose, (1888) I. L. R., 16 Cal., 155. In 


dakhila, which is signed by the landlord’s gomastha, states that in the landlord’s serishta 
the appealing defendant is registered as a tenant in respect of a holding of 87 high as 13 
cottahs at a rent of Rs. 18-1-8 pie, plus 9 annas for road-cess and public work-cess. 

We think that this document containing the recital that the defendant is thus registered 
in the landlord’s serishta and being signed by the gomastha of the plaintiff is evidence 
that the landlord consented to the sub-division of the tenure. 

We are therefore of opinion that the appeal must be allowed, the decrees of the lower 
Courts set aside, and the plaintiff’s suit dismissed with costs in all the Courts. 

Appeal allowed. 
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toe present case, the receipt is to the form given to the schedule to the Bengal 
tenancy Act I assume for the purpose of our decision, and I think the ques¬ 
tion submitted to us presupposes, that the agent is dul> authorised by the 
landlord to give such a receipt If that lie so, 1 enteilain no doubt whatever 
that a leceipt given by the landlord 01 by his duly authon/ed agent in the form 
of the leceipt given in this i iso, amounts to a consent m wilting by the landlord 
to a division ot the holding and i distribution of the rent payable m lospect 
thereof within the meaning of section 84 of the Bengil Tenancy *\ct 

\s regaids the otliei point, winch was i ither hinted at than aigued, vi' , 
that the mittei was us judu ita having legnd to the findings of fact by the 
Lower Vppellibe Omit the punt is not nguiblo 

The ippcil thoufote fills i il must 1)5 lismi^se I with cists including the 
costs of this lefeiemo 

Macpherson, J 1 igno 
Trevelyan J I ilso i 6 ue 

Banerjee J 1 igtee with the learned ( loot fu tire in thinking that the 
leceipt pioductrl in this else is sufli snt to [537] mswei the requuements 
of section 84 of the Ben-.il Tt>nanc\ \ct 1 onl\ wish to add one woid with 
lefeionce to the re is m foi this r 'ticnce to i1 ull Bench Uthough thefoim 
of theiecoipt m ther isc of lubhoy ( hui Mop \ S h <>hi Bhusav Bone, (1888) 
I L K 16 Oil 15 i is not snout it ippi us hom the st itonient of f lcbsin 
the report thitthe receipt w is one foi the srurllei lent par rble in lespect 
of the small* r aiea contended foi b\ tlu defendant Ihit irrupt was const 
deied insufficient to meet tbi lequuei i< nts t f action 84 l>v the Lowei Appellate 
Couit ma in the judgment of this Court the lerrnel Judges obseivo after 
iefemngto tlu view tikon of section 44 b\ the Lowei VppcllateCourt " In 
this view ot section 48 we a n ieo It w is this ohseivitioi th it uifluonood 
me in refeirm,* the else to r 1 ull Bench 

Jenkins J 1 comm m tlu jud mint of the Cluel Justice 
4 0 (i lp)n al dttihuwi 

NOTES 

t bu aho (1904) 1 C il 102f (1J05)10( \\ N 21f (till) 1-i T ( , 149 (1913)18 
t t I 174 where this division ni tollcw d ] 
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ROBERT SKINNER V. CHARLOTTE SKINNER [1897] l.L.R, 20 Cal. 888 

£ 95 Cal. 887 ] 

PRIVY COUNCIL. 

The 17th November and 8th December, 

Present: 

Lords Watson, Hobiioure, and Davev, and Htr r Con it 

Robert Skinner {alias Sartlar Mii/aJ.Defendant 

vn ms 

Charlotte Skinner {alias lladshali Begum) .I'lainlilf. 

(On appeal fiom the Chief Cnuit of the Punjab.] 

Mari uuje - I'ersonai Status -Chi isttail niiiii mac follaii ed hi/ Mithwiit dau 
marnaqe -liiqhts of widow undo Mahouidun tan Duouc 

III a suit to obtain a widow's-,h ire iiud< i Mahomed m law ml lx cstiti ( Him d. 11 is, J 
it was pro\ed that the plaintiff ind decs isid h id In on mimed m ISj'i i, pi >1, ss'd l’liri>— 
tians m a eliurc h at Me *i u 1 , thi siibsiupieiel lining iev<itod li M iliomed iimtu the> 
were married a second tin- i< sliding to Mih muslin law m nih i/i hum, whi li s,. t0 nd 
maruage had not been di.sdwd In i Mill mi din di\ m i In |ssl» th * hu-b md died, 
leaving a will excluding f he wife f i mil ill pulu ipition m insist it,. 

Held, that thnpeismil stilus if tin d i >m I I, mg it th inn ,,| his d-ub tint ot i 
Mahomedan, and the plaintiff’s pi i mill stilus being th it of his wif< unlit tin .um i,w, 
she was entitled to a shin in hi- i>t it. notuitli'-l Hiding his wdl, wlm h putpmt tl, hut 
under Mahmuedau law wis nu.pi t itive, to ixihidi In 1 

[538] Quaeie,—win tin i in the t ise of spouses rein lining d >ini< ill d n> Indn wheie u li- 
gious crood affects the tights imidmtil to mairiage, sut h is tint of di\ me i , hinge of 
religionmado honcsth iflei mini ig ■ with the issent of both spousi,, wiLh mt m\ mti nt 
to commit a fi lud on the I iw iffe. t- mv cli mg. in those lights 

Appeal from a deciee (!2Lh Jul\ 189*1) of the Chief Cou'b, attnming a deetoo 
(25th June 1889) of the Distnct Judge of Delhi The appellant, fust, defen¬ 
dant in the suit, was a shuci, and repiasented minoi defendants, also sliaiets, 
in the estate of the late Stuart Skinner, othuiwise Sardai [Naw.ib ; j| M ir/a, w ho 
died a Mahomedan in J8H(i The plaintiff, lesjiondent, (and cioss appellant in 
the Chief Couit), was also a Mahomedan, and < tanned to slum in his estate 
according to that law, as his widow. 

The facts aie stated m thou Lordships' judgment . 

The main question as to the plaintiffs title, which was founded on her 
marriage to the deceased in the English foi m in a Chin cli at Meerut, t he\ having 
both been then Christians, was this Whether the plaintiff, who afteiuavds 
with her husband had revelled to the Mahomedan leligion, was piecluded 
from claiming her widow’s shaie iu tho distribution ol hei husband’s estate on 
his decease, according to the lattei law, h', reason .of her Imung been divorced 
from him in manner sanctioned therehj. 

Both the Courts below decided that the widow’s claim was e-.tabl.shed: 
but they differed as to whether, in fact, such a dnoroe, accoiding to Mahomo- 
dan law, had taken place. The District Judgefoundthat.it had. But }, e 
decided that it had no effect to dissolve the Christian marriage. The Chief 
Court, on an appeal, found no sufficient evidence of the divorce: so that the 
result was identical in the judgment of both Courts iu favour of the claim. 
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Thq. decree made by the District Judge, and affirmed, with the above 
distinction as to the grounds, by the Chief Court, directed a partition of the 
estate of the deceased, and the delivery of { her share to the plaintiff as one of 
the two widows of the deceased Mahomedan proprietor. 

The District Judge did not consider it necessary before giving his judg¬ 
ment, of the 25th June 1889, in favour of the plaintiff, to call on the defendants 
to produce all their evidence of the divorce [539] having taken place. The 
Christian marriage could not, in his opinion, have been dissolved by the divorce 
(talak), even if proved ; and in support of this, he referred to the recognition, 
by the Mahomedan law itself, of a valid Christian marriage. 

The first defendant appealed, and the plaintiff cross-appealed, to the Chief 
Court, who, on the 1st April 1891, remanded the suit to the first Court to take 
all the evidence for the defence. The District Judge, in his return of the 22nd 
June 1892, found that the plaintiff [ plaintiff’s husband ? ] had pronounced what 
amounted to a divorce against his wife, according to Mahomedan law, before 
1865 ; but that this had not effected a dissolution of the Christian marriage 
of 1855. 

The final judgment of the Chief Court of the 12th July 1893 distinguished 
between the evidence as to the actual occurrences which constituted the 
divorce, and the evidence as to the supposed effect of those occurrences. It was 
clear, said the Court, as indeed it was admitted by the defendants, that it was 
for that Court to decide whether or not there was an effectual divorce ; and it 
had been correctly argued that it was of no consequence whether the 
parties were afterwards reconciled : for tlxat would not renew, or revive, th8 
marriage tie. Preceding to the facts on which they were to decide the legal 
question—Was there a divorce ? — the Court summed up that they did not 
consider the evidence to have given a true or trustworthy account of the 
occurrence, concerning which a dispute afterwards arose as to whether the 
words used constituted a conditional divorce. 

The Court said : “ It must be remembered that the whole issue depends 

upon the preoise words said by Nawab Mirza to his wife thirty-five years 
before suit. All that can bo safely deduced from the evidence is that about 
the year 1859 something was said by the husband to the wife, which the 
wife chose to regard as amounting to a divorce, probably a conditional divorce, 
and which the husband did not so regard : that the difference of opinion 
between husband and wife was referred before 1865 to a council of 
experts (or possibly two councils) which differed as to the legal effect 
of whatever had been submitted to them; and that the parties to the 
marriage [540] adhered to their respective views for a considerable period 
afterwards, and probably up to the time of Nawab Mirza’s death. What was 
actually said by the husband to the wife it is impossible to determine positive¬ 
ly, and with reasonable certainty upon the evidence before us, and it is there¬ 
fore impossible to say whether or not there was a divorce which under the 
Mahomedan law dissolved the marriage tie of the nikah at Delhi. 

“As to the rest of the evidence, it is agreed on all hands that the parties 
separated in 1859, and we,do not consider that any fact is proved which is 
inconsistent with the continuance of the marriage tie from that date onwards, 
though we are by no means satisfied that there was any renewal of conjugal 
co-habitation. The results of the evidence are merely negative, and no positive 
conclusions can be, or need be, arrived at upon the minor disputed points. 

"We find accordingly that it is not proved that the plaintiff was divorced 
by her husband at any time after the marriage, and consequently she was 
still bis wife at the time of his death." 
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The Judges concurred with the lower Court in finding that the loss of a 
kabin nama, alleged by the plaintiff to have been executed, had not been 
proved ; nor that any portion of dower was due thereunder. 

They thus stated their conclusion : The result of these findings of fact 

is that the decree of the District Judge statids affirmed; but on somowhat 
different grounds from those on which it was made. We must accordingly 
dismiss both appeals; and wo think that the nroper order is that each party 
should bear its own costs in both appeals.” 

On an appeal preferred by the first defendant, 

Mr. C. W. Arathoon, for the appellant, argued that the Chief Court were 
wrong in their view of the facts as to the divorce, as to which they should 
have maintained the finding of the.District Court. But, as to the Jogal effect of 
that divorce, he argued that the District Court had been wrong in holding 
that it had not operated to dissolve the Christian marriage of 1855. That 
[341] divorce had operated to disqualify the widow from claiming to share in 
her late husband’s estate according to the Mahomedan law. Examination of 
the evidence showed that her conduct and assertions after her separation from 
her husband were sufficient to prove that she herself considered that she had 
been divorced and that she was free to marry again. The facts disentitled her 
to claim, on the principles of justice, equity, and good conscience, against the 
estate of the deceased,—principles which bad been applied to members of the 
Skinner family in Barloiv v. Onlc, (1870; J3 Moo. I. A., 277. 

Reference was made to Moonshee Buzul-ul-liahaem v. Luteeful-oon-Nissa 
(1861) 8 Moo. I. A., 395, Abraham v. Abraham , (1863) 9 Moo. 1. A., 195, 
Skinner v. Orde, (1871) 14 Moo. I. A., 309, Syud Mosuffer A Li v. Kumuru- 
nissa Bibi, (1864) W. R., 32. The Indian Marriage Act, V of 1852, reciting 
14 and 15 Vic. C. 40 ; Baillic s Mahomedan Law, Book Ill, of divorce, p. 205 ; 
Ameer Ali’s Personal Law of the Mahornedans, Chapter XII, dissolution of 
the marriage contract; Maenaghton’s Mahomedan Law, ChapterVII ; Iledaya. 
Vol. I, Book 4, C. 2 ; Wilson's Gloss, 550 ; In n Millard, (1887) I. L.R., 10 
Mad., 218 ; Anon, (1866) 3 Mad., II. C. R., Ap., 7, In the matter of Ham 
Kumari, (1890) 1. L. R., 18 Cal., 264. • 

The Respondent did not appear. 

The judgment of their Lordships was delivered on 8th December 1897 by 

Lord Watson. —Stuart Skinner, otherwise known as Nawab Mirza, was, 
on the 3rd May 1855, married to the respondent, who was the daughter of one 
Martin Blake, of the Bengal Civil Service, by a Mahomedan woman, Choti Begum. 
The ceremony was performed in the Protestant Church at Meorut, by the Rev. 
J. E. Wharton Rotbon, the resident chaplain. It. appoars that the spouses 
were originally adherents of the Mahomedan faith ; and that, in order to 
validate the marriage which they contemplated, they had previously become 
professing Christians, the respondent having [542] been baptized at Delhi on 
the 18th April 1855, and Stuart Skinner, at Meerut on his marriage day. Some 
time after the marriage, but not later than the commencement of the Mutiny in 
1857, both spouses reverted to their original creed ; and, although they did not 
cohabit after the year 1859, they both continued in the praebico and profession 
of the Mahomedan faith until the doalh of Stuart Skinner, which took place 
at Delhi, on the 29th of January 1886. 

After their Christian marriage, the spouses went through the form of mar¬ 
riage a second time, according to Mahomedan law. The precise date of. the 
ceremony is not satisfactorily fixed by the evidence; but it must have been 
shortly after tbe time when they ^everted ,to Mahomedanism. In the year 
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1859, in consequence of domestic unpleasantness, occasioned by the circum- 
' stance that Stuart Skinner suspected his wife of having illicit intercourse with 
one Abdul Wahid, it is a fact proved beyond dispute that the respondent left 
his house and never returned to it. She stayed at first with her mother, and 
subsequently went to livewitli her alleged paramour, Abdul Wahid, to whom 
she bore several children. Before their separation, two children, a son and a 
daughter, whoso legitimacy is not impeached, had been born of the marriage 
between her and Stuart Skinner, both of whom survived their father. 

In the month of May 1871, Stuart Skinner began to cohabit with Sophia 
Skinner, daughter of one Thomas Skinner, whom he treated as his wife, and 
with whom he continued to live on that footing, until his decease in January 
1886. He was survived by six children, born of that intercourse, by whom 
the present appeal has been brought. 

This suit was commenced in May 1888, 16 months after the death of 
Stuart Skinner, by Charlotte Blake, alias Badshah Begum. In her plaint, 
Badshah Begum set forth their Christian marriage, and also alleged that “shortly 
alter the said marriage, the plaintiff and Nawab Mirza were again married at 
Delhi according to Mahomedan law, as Sunnis, and “ the plaintiff’s dower was 
fixed at Rs. <00,000. ” She turther averred that she and the deceased 
“ lived together as husband and wife [543] according to the Mahomedan 
creed.” Her claim was alternative, being for one-third of the deceased’s estate 
according to the English law of inheritance, or otherwise, for Rs. 50,000 
as dower, and one-oighth of the remaining estate according to Mahomedan 
law. The parties called by her as defendants were the two children horn by 
her to the deceased during their cohabitation, and the six appellants, whom she 
described as being “ looked upon as the heirs of Nawab Mirra, and entitled to 
succeed to the estate left by him. ” The plaintiff at the beginning of the litigation 
disputed that there had been any marriage between the deceased and Sophia 
Skinner, and the legitimacy of their offspring ; but that contention was ultimately 
abandoned. By order of the District Judge of Delhi, before whom the action 
depended, Sophia Skinner was added as a defendant. 

None of the defendants lodged written pleading , but they appeared by their 
Vakils before the District Judge, who made a note of the pleas orally stated in 
defence to the action, with a view to the adjustment of issues. The main 
pleas stated for the present appellants were to the effect (1) that the plaintiff 
was not, at the time of his decease, the wife of their father Stuart Skinner, she 
having been divorced by him, according to Mahomedan law, about the 
year 1859 ; and (2) that the deceased had left a last will, by the terms of 
which she was, in any event, oxcluded from his succession. The plaintiff, in 
replication, denied the execution of the will, and also contended that, assuming 
the will to have been executed with due formality, it was in law inoperative. 

The learned Judge having adjusted 13 issues, which it is unnecessary to 
notice in detail, intimated to the parties, at the close of the plaintiff's evi¬ 
dence, that he would only take evidence from the defendants as to the factum 
of the will set up in answer to the plaintiff ’s claim, and then hear arguments 
upon the law points, when, if necessary, he would call upon the defendants to 
produce their remaining evidence. The effect of that order was to limit the 
evidence of the defendants to the 9th issue :—“ Did Stuart Skinner execute a 
will excluding the plaintiff’?” 

When the evidence of the defendants bearing upon the [544] factum of 
the will was concluded, the Distiict- Judge heard parties, and gave judgment 
upon the 25th June 1889. He found that the Christian marriage of 1855 was 
valid and binding upon the parties; and he also held that the subsequent 
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return of the spouses to Mahomedanism did not give the husband any 
right to dissolve that marriage by a divorce according to Mahomedan law. 
He found in fact that the will put forward by the defendants had been duly 
executed by Stuart Skinner; but he*held that it was in law inoperative, because 
it was admitted on both sides that Stuart Skinner, after the nikah or 
second marriage ceremony with Badshah Begum, “ continued to live as a 
Mahomedan, and died professing this faith.” The learned Judge adds that, in the 
matter of his will, “Stuart Skinner was bound bv the provisions of bheMabo- 
medan law, and according to that law it w r as clearly invalid.” Upon the assump¬ 
tion on which it proceeds, the Mahomedan law laid down by the learned Judge 
appears to their Lordships to he correct, and no attempt was inado by 
the appellant’s counsel to impugn it. Upon these findings, a decieoof parti¬ 
tion was given to Badshah Begum,' which assigned to her, as one of the two 
legal wives of the deceased, one-half of the eighth share allotted to tho widow, 
or widows as the case may be, under tho Mahomedan law of intestacy. 

Against that judgment cross appeals were taken to the Chief Court of the 
Punjab; and, on the 1st April 1891, Sir Moredyth Plowdon and C. A. Roe, 
Esq., remandod tho case to tho District Judge, under section 566 of tho Civil 
Procedure Code, directing him to proceed with the trial of tho 6th, 7th and 8th 
issues which he had framed, and to report tho evidence and his findings thereon. 
The issues thus sent back were : 6 Did ho (#.»*., Stuart Skinner) in fact divorce 
heiv(i.c., Badsha Begum), and when? 7. Subsequently did plaintiff ro-mairy, 
and when ? 8. What was plaintiff's dower on nikah with Stuart Skinner? 

In obedience to the romand, the District Judge took evidence hearing upon these 
issues, which he returnod to tho Couit, along with his findings, upon the 22nd 
June 1892. Upon the Gth issue, his finding was, that Badshah Bogum had 
been divorced, according to tho form proscribed by Mahomedan law, sometime 
[545] before 186/), upon the 7th issue, that Badshah Bogum lived with Abdul 
Wahid as his wife, hut that there was no evidence to show that they had 
contracted a M lhomedan or nikah marriage, and, upon the 8th issue, that, on 
the plaintiff’s nikah nuuriage with Stuart Skinner, her dower was fixed at 
Rs. 50,000, such finding being subject to those qualifications, (1) that it was 
questionable whether the spouses, in going through the ceremony of a nikah 
marriage, and fixing the dower at Rs. 50,000, considered it more than an 
empty form, and (2) that it was “ subject to the plaintiff's right to give second¬ 
ary evidence of tho contents ol the deed o! doxvei, which up to this date has 
not been produced.” 

The case was finallv disposed ot in the Chief Court ol the Punjab, on the 
12th July 1893, l>> the same learned Judges who had made the remand. Their 
decree simply affirmed the original decree of tho District Judge, and ordered 
tho parties to hear their own costs ol appeal, hi arriving at that result, 
the learned Judges expressed no opinion in regard to the finding of law v by 
the District Judge in his original judgment of the 25th June 1889, to the effect 
that the fact of the spouses having returned to their Mahomedan faith after 
the Christian marriage of 1855 did not give Stuart Skinnov anj right to dissolve 
that marriage by a Mahomedan divorce ; hut thev reversed the Inter finding of 
the District Judge to tho offect that there had been such a divorce. They 
agreed with him in holding, first, that, in the absence of secondary evidence of 
the contents of tho deed of dower alleged by her, the plaintiff’s claim for dower 
must fail; and, socondh, that the defendants had failed to prove tiheir allega¬ 
tion that Badshah Begum had married Abdul Wahid during the‘life-time of 
Stuart Skinner. 
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The decree made by the District Judge, and ultimately approved of by the 
Chief Court, is framed upon the footing that the personal status of Stuart 
Skinner, at the time of his death in 1886, was that of a Maliomedan, and that 
the rights of succession to his estate, including the right of his first wife, who 
had become and was then a Mahomedan, wevo govornod by the rules of 
Mahomedan law. But the grounds upon which the two Courts [546] 
came to the conclusion th.it. Badshah Begum continued to possess the 
status of a wife of the doceasod wore essentially different. Whilst the Dis¬ 
trict Judge held, as a matter of law, that the regular Christian marriage, 
celebrated betwoen two persons domiciled in India, could not, upon the spouses 
subsequently embracing and professing Mahomedanism, be dissolved by a 
Mahomedan divorce, the learned Judges of the Chief Court were of opinion 
that, as a matter of fact, there had been no Mahomedan divorce, as alleged 
by the defendants. 

One of the man> peculiar features of this suit arises from the circumstance 
that in the case of spouses rosidont in India, their personal status, and what 
is frequently termed the status of the marriage, is not solely dependent upon 
domicile, but involves the element of religious creed. Whothor a change of 
religion, made honestly after marriage with the assent of both spouses, without 
any intent to commit a fraud upon the law, will have the effect ot altering 
rights incidental to the inamago, such as that of divorce, is a question of 
importance, and it may be of nicety. In the present case that question does 
not arise for decision, unless it is shown that Stuart Skinner did, in lact, divorce 
Badshah Begum according to Mahomedan form. 

On the hearing of this appeal, which was i*j parlc, the appellants’ counsel 
did not challenge any finding of the Court below with the exception of that of 
the Chief Court which negatives the fact of divorce. Upon that part of the 
case, their Lordships, after eandul consideration of tire evidence, which is not 
only contradictor}, hut is inaikcd by peculiarities which are more perplexing 
than more contradiction, have come to substantially the samo conclusion with 
the learned Judges of the Chief Court. In those circumstances, and having 
regard to the fact that the caso has come befoie them in such a shape as to 
make an exhaustive argument from the bar on both sides of tho question im¬ 
possible, they do not think it expedient to express any opinion as to the effect 
of a ehanga of religion by the spouses, their domicile remaining tho same, upon 
the rights of ono or other of them which are incidental to marriage. 

The bulk, and that not the least important part of the evidence 
[5*7] adduced in this case hearing upon the fact of divoiec, consists of legal 
proceedings between tho respondent Badshah Begum and the deceased Stuart 
Skinner, including depositions of witnesses taken in those proceedings. The 
difficulty, to say the least of it, of ostimating the value of that evidence for 
the purposes of the present case, is occasioned by the fact that, in all these 
litigations, the respondent alleged and endeavoured to prove that she had been 
divorced ahout the year 1859, whereas the deceased alleged and endeavoured 
to prove that she bad not. Accordingly, in the present suit, the appellants 
relied upon the statements made and proof furnished by the respondent, 
whilst she herself relies upon the statements made and proof furnished by Stuart 
Skinner, which she had controverted. It appears to their Lordships that these 
proceedings would have been insufficient to raise an estoppel, either against the 
respondent or against Stuart Skinner, in any question between them as to their 
status , and, in the argument upon this appeal, it was in their Lordships’ opinion 
rightly conceded bv the appellants’ counsel, that the respondent was not 
estopped from maintaining that she never ceased to be the wife of Stuart Skinner, 
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and that the question must now be decided upon the weight of the evidence 
before the Court. 

The first of these proceedings* Suit No. 257 of 1865, was instituted by 
the respondent against Stuart Skinner and the Official Trustee, who held 
certain funds in which the respondent and her children were interested. The 
immediate cause of action was the refusal of Stuart Skinnor to sign papers to 
enable the respondent to obtain payment of interest on those funds to which 
she was entitled. The case was settled by a judgment adjusted with consent 
of the parties, in which, notwithstanding the respondent’s contention that she 
had been divorced, Stuart Skinner is described as “ her husband.” 

The second (Suit No. 33 of 1868) was brought against the respondent 
and also against Stuart Skinner, by Sophia Skinner, an infant, the legitimate 
daughter of their Christian marriage, and one John Van Cortland, as her next 
friend, for the appointment of a guardian to the infant. Stuart Skinner, 
who, by the consent decree in the previous suit, had become bound to give 
[548] the custody of the infant to the respondent, was the real instigator of 
the action, in which he repeated the allegation that the respondent was his 
wife, whilst she denied it. The suit was dismissed, with costs against both 
parents. 

.The third of these proceedings was an action brought by Stuart Skinner, 
in the year 1881, against Mrs. W. Orde and others, for the purposo of estab¬ 
lishing his own legitimacy, and so proving his title to the share of an estate. 
The respondent was nob a party to the suit, but she was examined as a witness 
on behaif of Stuart Skinner, when she again took the opportunity of stating 
that she had ceased to be his wife, by reason of his divorce. 

There is, in their Lordships’ opinion, an entire absence of facts established 
by reliable evidence, available for the purpose of testing the accuracy of the 
counter-statements made in the course of these proceedings by the res¬ 
pondent and by Stuart Skinnor respectively. The only facts which appear 
to them to be proved are these: That, about 1869, there were dissensions 
between the spouses, in consequence of which the respondent lefc her husband’s 
house, and never returned to it; that after, if not before she left, the respond¬ 
ent did not lead a chaste life, and gave her husband good cause for divorcing 
her, if he had chosen to dissolve the marriage tie; but it by no means follows 
that Stuart Skinner, either thought that it would be conducive to his interest, 
or that he intended to avail himself of that remedy. On the contrary, his 
repeated judicial assertions that, notwithstanding their actual separation, he 
still continued to be the husband of the respondent, strongly point to the infer¬ 
ence that his design was to retain the hold over his wife which that relation 
gave him, in order that he might use it for his own advantage. If he had 
really been desirous to divorce the lady, lie could have done so whenever 
he chose, according to Mabomedan law. It would, in their Lordships’ opinion, 
be somewhat rash to assume that the counter-statements of these two parties 
were not affected by motives of self-interest, but they see no cause to prefer, 
as the District Judge did, the statements of the respondent, who had a clear 
object in stating that she [549] was divorced in the first and second of these 
suits, and, so far as they can see, she may have been actuated by the same 
motive when giving evidence in the year 1881. 

The appellants relied strongly upon evidence which was furnished by 
them after the remand, as establishing that, subsequently to tbeir disputes in 
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Court, Stuart Skinner had a meeting with Badshah Begum, in her mother's 
house at Delhi, at which their controversy as to the fact of the divorce had 
been settled by Stuart Skinner admitting it. The date of the meeting is not 
precisely fixed, but it appears to have been about the year 1860 or 1861. Four 
maulvis, or sages learned in the law, are said to have been present, and to 
have had submitted to them, for their opinion, a paper containing the precise 
words which were addressed by Stuart Skinner to his wife in 1859, at the 
time when they separated. From the account given by Amanullah, a leading 
witness for the defendants, he had suggested to Badshah Begum “ a reference 
to learned men ( ulama ) to whom the words used should be stated, and who 
should give their opinion whether they amounted to a divorce or not, she 
appointing some and Nawab Mirza some. To this she agreed. On behalf of 
Nawab Mirza, I called Maulvi Sayad Muhammad and Maulvi Karimullah, and 
she called Maulvi Said-ud-din and another, whose name I forget. I was 
present at their meeting. A friend of hor3 stated the words used by Nawab 
Mirza, Badshah Begum being behind the pardah. The deliberations of the 
learned conclave, and the result of the meeting, are thus stated by the same 
witness : After consultation, Maulvi Sayad Muhammad said that the divorce was 
not clear, while the other learned men said it amounted to a divorce.” “ No 
written opinion was recorded ; before it could be done, dispute arose, and we 
dragged away Nawab Mirza from the house.” 

Assuming that such a meeting took place, terminating in a conflict which 
does not appear to have been confined to logic, and from which it was neces¬ 
sary to remove Stuart Skinner alias Nawab Mirza, by force, their Lordships 
are unable to derive from it any inference that Stuart Skinner then admitted 
that Badshah Begum had ceased to be his lawful wife. There is, in their 
opinion, no satisfactory evidence to show that the words, [550] which on that 
occasion are said to have been represented to the maulvis as having been the 
precise words used by the husband in 1859, were so in fact, or were admitted 
by both parties to be so. Nor does it appear that either of the spouses intended 
or consented to be bound by the opinion of the maulvis. There is really 
no trustworthy evidence to prove the language used by the husband in 1859. 
The version which is said, by witnesses examined in this case, to have been 
used at the meeting of 1860 or 1861, depends upon the memory of people not 
altogether neutral, who are speaking after a lapse of thirty years. The District 
Judge, in his report, relies to some extent upon the depositions of certain 
witnesses, taken in Badshah Begum’s suit of 1865, which have been put in 
evidence in this case, hut the Judges of the High Court make no reference to 
them. That, testimony does not appear to their Lordships to be calculated to 
dispel the obscurity in which the matter is involved. Ahmed Jan, one of 
Badshah Begum’s witnesses, says that he and three others were present in her 
mother’s house, when Stuart Skinner said to her three times “ I have divorced 
you” and then went away. Another witness, servant of a female relative of 
Badshah Begum, tells a similar story, hut says that, besides himself, there 
were only two persons present, including Ahmed Jan. Both those witnesses 
state that there were no relations of either spouse present. Tbe evidence of 
Maulvi Said-ud-din refers, not to what took place in 1859, but at the meeting of 
1860 or 1861, which has been already noticed. In these circumstances, their 
Lordships have come to the conclusion that the defendants havef ailed either to 
establish that Stuart Skinner admitted that he had divorced his wife accord¬ 
ing to Mahomedan law, or to prove the words which he actually used in 1859, 
so as to enable a Court of law to determine whether they did or did not amount 
to a Mahomedan divorce. 
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r: fjmtft 'iSiahips ^U/hbeordihgly. humbly advise Her Majesty to.affirnr 

Ibe judgment appealed from and to dismiss the appeal. There will be no, 

order as to oosts* . . , 

, 1 Appeal dismissed. 

Solicitors for the Appellant: Messrs. T. L. Wilson & Co. * 

0. B. 


[881] APPELLATE CIVIL. 

The 1st March, 1898. 

Present: 

Mr. Justice O’Kinealy and Mr. Justice Eampini. 

Peari Lai Roy.Plaintiff 

versus 

Moheswari Debi and others..Defendants. 


Bengal Tenancy Act (Act VIII of 1885), section 167 Effect of service 

of notice—Annulling of incumbrance—Property in possession „ 

of a person other than the purchaser. 


Service of notice under section 167 of the Bengal Tenancy Act has theefleet of annulling 
an incumbrance. It is not necessary for the purchaser to bring a declaratory suit to have it 
flawiaiwt that the incumbrance is annulled. 

The incumbrance would be annulled even if the property bo not at the time of the 
service of the notice under section 167 in the possession of the purchaser, but of somebody 

else. ^ 


THI8 suit was brought on a mortgage bond against the heirs of the mortgagor 
as well as against the purchaser of the mortgaged property at a sale in execution 
of a decree for rent due thereon. After the sale, notice was served by the 
purchaser through the Collector in the terms of section 167 of the Bengal Ten¬ 
ancy Act (Act VIII of 1885) annulling the plaintiff’s incumbrance. The lower 
Courts dismissed the plaintiff’s suit holding that his incumbrance was annulled 
by operation of law. The plaintiff preferred a second appeal to the High Court. 

Babu Gobind Chunder Das for the Appellant. 

Dr. Ashutosh Mookerjee for the Respondent. 

The judgment of the High Court (O’Kinealy and Rampini, JJ.) is as 


follows:— 

The learned pleader for the appellant in the case raises two contentions: 
first, that the service of notice under section 167 of the Bengal Tenancy Act has 


* Aural from Appellate Decree No. 687 of 1896, against the decree of B. G. Geidt, Esq., 
District jSdge of Baiikura.dated the 25th of January 1896, modifying the decree of Babu Tara, 
-jCthand fteoTflluMif of Bankura, dated the 14th of September 1893. 
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;he effeo$ tpso facto of annulling £882] an incumbrance, and, secondly, that 
mrchaser was not in possession at the time of annulling the incumbrance, 
property having then been made over to the grandson of the original 
mortgagor • 

« We think there is no force in either of these contentions We quite agree 
with the learned Judge in the Court below that service of a notice under 
section 167 does have the effect of annulling an lticumbrance without it being 
necessary for the pmchasei to bung a declarator suit to have it declared that 
the mcumbiauce is annulled Tins is quite cleai fiom the second clause of 
section 161 lead with section 167 

The leaned pleader has also contended that the notice was bad, inasmuch 
as it was not solved within one yeai from the dito of the sale, or of the 
purchaser having become awaie of the mcumbiance But tins point was not 
taised in eithoi of the lowei CouiLs, and theie ire no facts hefote us upon 
which we could form an\ opinion upon it 

Then his second ground of appeal also seems to us to fail Theie is no rea¬ 
son why an lucumbi into should not be annulled simply because the property 
nt the time of the seivice under section 167 was in the possession, not of the 
purchaser hut of somebody else Toe learned pleader uiges that the notice 
undet section 167 was not seived until after the tran&fei of the pioperty in 
question by the puichisei it f he silo under tlio mortgage dociee, and that 
theiefoie it cm have no effect But wo do not think itnecessaiy to sav any¬ 
thing furthet about this plea than that such does not appeal tiom the proceed¬ 
ings of the Court below to be the case Theie aie no facts silted either in the 
pleadings oi in the proceedings in the 1 rwei Couits upon which we could give 
effect to this contention, if we thought it necessaiy to do so 
For these ioasohh we dismiss the appeal with costs 
8 C B 

NOTES 

[This w is followed in (1007) 11 (j W N 24S see il o (1905) 9 0 \\ N , 551, (190G) 
IOC \\ N , 97b] 


[853] TESTAMENTARY JURISDICTION 

i 

The 15th, 16th d 17th February, 189^ 

PRE.SLNT 

Mi Justice Sale 

In the Goods of Taratnom Dasi(deceased) 

Piobate—Giant of Probate—Subsequent inconsistent v ill of uhich probate ts 

also granted Costs of Executor 

1 lio exf 011*01 of a will had obtained prooate thereof, when the executor of a subsequent 
(md inconsistent) will applied for and obtained probate of the second will 

* Original Civil Suit No. 3 of 1897. 
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ifeld, that having regard to the circumstances of the case, and to the fact that the 
litigation was produced by the conduct oi the testatrix herself, the executors of both wills 
were entitled to their costs to be paid out of the estate ; but that in so far as the costs would 
not be oovered by the estate, each party xhust bear his own costs. 

The fcesttrtrix died on the 26th November 1896. after having made two 
wills, one in September 1896 and the other dated the 23rd day of November 
1896. By the first will she appointed the defendant her executor, and the 
will was made in favour of his infant sqn. After the death of the testatrix, 
the defendant obtained probate of the will in common form. 

Subsequently, the plaintiffs produced the second will, and applied for 
probate thereof. Tne executor of the prior will opposed the application ; and 
the matter was set down as a contentious cause. At the hearing the Court 
pronounced iu favour of the subsequent will; and thereupon the question arose 
as to what order ehould be made with regard to costs. 

Mr. Braun/eld and Mr. U.P. Boy , on behalf of the Defendant.—The costs 
should come out of the estate, or, failing that, the parties should pay their 
own costs. For the executor of the prior will, having obtained probate, and 
the estate having come into his hands, could charge the estate with his cost 3 ; 
and as such executor he was bound to call upon any person propounding a 
latter will to prove it in solemn form. The costs should come out of the 
estate, because the conduct of the testatrix gave rise to [554] this litigation. 
An executor is called upon to pay costs personally only when he has heen 
guilty of misconduct or has not acted properly, but that is not the case here. 

Mr. Aoetoom and Mr 21. L. Dutta for the Plaintiffs.—The costs should 
follow the result. The Court having pronounced in favour of the subsequent 
will, the executor of the prior will should personally bear the costs. 

The lollowing is the judgment of SALE, J., so far as it relates to the 
question of costs:— 

Sale, J. —1 have considered the question of costs, and it appears to me 
the rule is this ■ The executor of the will of the testator is entitled, in the 
same wav as the next of kin would bo, .to call upon the executor ol a prior will 
to prove in solemn form and to cross-examino the witnesses in support of the 
will, supposing there are any suspicious circumstances in connection with the 
execution of that will. 

the present case I think the executor ol tho former will has done 
nothing more than discharge the duty cast on him. There wore circumstances 
undoubtedly of suspicion in connection with the execution oi the subsequent 
will. The testatrix very shortly after executing the lormer will left her 
place of residence, and, while living under tho care and protection of 
her nephews, executed a will in their favour, which was certainly incon¬ 
sistent with the terms of the provisions of tine previous will. It is quite 
true the learned counsel for the executor of the first will did not confine 
himself to cross-examining tho witnesses to tho subsequent will, hut also called 
evidence; but this was to allow the executor of the former will to give his ver¬ 
sion of an interview which took placo after tho death of tho testatrix between 
him and the nephew of the deceased. Taking all tho circumstances together, 

I prefer the account given by tho nephows, but 1 think this circumstance 
should not disentitle tho executor of tlm former will to Ids costs. The 
evidenco given on his behali was very Hhort, and I think tho litigation was 
produced by tho conduct of the testatrix hoi'bolf, and under the circumstances 
I think the order I should [855] make is that the costs of both parties shall be 
paid in the first instance out of the estate, and, as the estate is a very small 
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one, 00 far as the costs would not be covered by the estate, each party oodst 
bear his own costs. 

The costs of the plaintiff and defendant will be paid rabeably out of the 
estate, if tbe estate should be insufficient to pay the costs of both parties in 
full. So far as the estate may not be sufficient to pay these costs, each party 
will pay his own costs. 

Attorney for the Plaintiffs: Babu J. G. Dutta. 

Attorney for the Defendant: Babu Sita Nauth Dass. 

H.W. 


t 25 Cal. 555 ] 

APPELLATE CRIMINAL. 

The 10th January, 1898. 

Present: 

Mr. Justice Hill and Mr. Justice Stevens. 

Surja Kurmi 
versus 

Queen-Empress.* 

Jury, Irregularity in trial of case by—Trial by Jury of an offence triable 
with, assessors—Criminal Procedure Code (Act X of 1882), ss. 306, 

307, 536—Penal Code (Act XLV of 1860), ss. 240, 241- 
Government Notification of 1862. 

The accused was tried by a jury for an offence triable with the aid of assessors, and the 
jury by a majority found him “ not guilty.” Tho Sessions Judge, who disagreed with the 
verdict, convicted tbe accused, treating the verdict of the jury as the opinion of assessors: 

Held, that Jhe conviction was bad, inasmuch as the case was validly “ tried by a jury ” 
within the meaning of s. 536 of tbo Criminal Procedure Code (Act X of 1882), and tbe trial, 
was oomplete when the jury had returned their verdict; and that the Judge was bound, 
under the circumstances, either to give judgment in accordanoe with the verdict or, if ha 
disagreed with it, to submit the case for orders of the High Court, as provided by section* 106 
and 307 of the Code. 

In Ike matter of Bhootnath Dey, (1879) 4 C. L. R., 405, followed. 

A reference under section 307 of the Criminal Procedure Code should be made when 
the Judge is “ dearly of opinion ” that he should do so for the ends of justice, 

CfiBiJ The facts of the case are shortly these : The appellant was tried bya 
Jury at the Sessions Court of Burdwan for having “delivered ** a counterfeit 
. coin knowin g it to be counterfeit, an offence punishable under section 240 of 

* Criminal Appeal No, 046 of 1897, against the order pafted to> A.C,Sen, Baa./' 
Officiating Session! Judge of Burdwan, dated the 24th November 1897, 
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the Penal Code. The jury by a majority of 4 to 1 returned a verdict of “ not 
guilty." The Sessions Judge disagreeing with the verdict was about to refer 
the case to the High Court under section 307 of the Criminal Procedure Code 
(Act X of 1882), when it was brought to his notice by the Publio Prosecutor 
that the trial ought to have been conducted with the aid of assessors, and not 
jurors, as offences under sections 240 and 241 of the Penal Code were not 
declared triable by jury, by the Government Notification of 1862. Thereupon 
the Sessions Judge, treating the verdict of the jury as the opinions of assessors, 
eonvicted the aooused and sentenced him to two years’ rigorous imprisonment. 

Against this conviction and sentence the prisoner appealed to the 
High Court. 

No one appeared for the appellant. 

The judgment of the High Court (Hill and Stevens, JJ.) was as 
follows:— 

The appellant was committed to the Court of Session for trial on the 
oharge of having committed an offence punishable under section 240 of the 
Indian Penal Code. At the sessions the case was tried by a jury, which by a 
majority of four to one found the appellant not guilty and returned a verdict 
accordingly. * 

The learned Sessions Judge records that he was about to refer the case 
to this Court under the provisions of section 307 of the Code of Criminal 
Procedure when it was brought to his notice that the case was triable, not by 
a jury, but with the aid of assessors. 

The course which the Sessions Judge then adopted was to treat the verdict 
of the jury as the opinions of assessors and to record a judgment convicting 
. the appellant under seotion 241 of the Indian Penal Code and sentencing him 
to be rigorously imprisoned for two years. 

The appellant has now appealed against the conviction so had. 

[857] We are of opinion that the conviction, as it stands, cannot be 
supported. The case was " tried by a jury ’’ within the meaning of section 
636 of the Code of Criminal Procedure, and under the provisions of that 
section the trial was not invalid on the'ground only that the case had beon so 
tried, although the offence in question was triable with the aid of assessors. 
The trial by the jury was complete when they had returned their verdiot, and 
the Judge was bound to act either under section 306 or under section 307 of 
the Code of Criminal Procedure, that is, he was bound either to give judgment 
in accordance with the verdict, or to submit the case for orders of this Court, 
if he disagreed with the verdict, and was clearly of opinion that reference to 
this Court was necessary for the ends of justice. 

' We are supported in this view by the decision in the case of In the matter 
of Bhootnatk Dey, (1879) 4 C. L. R., 405. 

We set aside the conviction and remand the case to the Sessions Judge in 
order that he may deal with it according to law by passing an order under 
either section 306 or section 307 of the Code of Criminal Procedure. 

B. D. B. Conviction set aside and case remanded. 


MOTES. 

[This was followed in (1899) 23 Bom., 696; see also 25 Bom., 680 ; 33 Bom., 423; 26 
Mad., 248.] 
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[25 Gal. 587J 

The 6th December , 1897. 

PRESENT: 

Mr. Justice Bankrjee and Mr. Justice Hill. 


Daitari Das 
versus 

Q ueen - E m press. 1 


Criminal Procedure Code (Act X of 18H2), section -15 — Sentence—Concurrent 
sentences of imprisonment—Penal Code (Act XLV of I860), section 409. 

Sentences of imprisonment passed lor distinct offences to run concurrently aro not 
warranted by law. 

Queen-Empress v. WazirJan, (1887) I. L. It , 10 All., 58, referred to. 

THE appellant was charged with having committed criminal broach of trust 
as a public servant in respect of three different sums of money, and was tried 
by the Court of Sessions on three [858] distinct chargos under section 409 of 
the Penal Code. The Sessions Judge found him guilty on ail the three charges 
and passed sentence in the following terms :— 

“ The Court agreeing with both assessors finds accused Daitari Das guilty of the three 
offences of criminal breach of trust as a public servant charged against him, and sentences 
him under section 109 of the Indian Penal Code to sevon years’ vigorous imprisonment on 
each charge : the sentences to run concurrently.” 

Against this conviction and sentnee the prisoner appealed to the High 
Court. 

No one appeared for the Appellant. 

The Deputy Lean I, Remembrancer (Mr. Gordon Leith) for the Crown. 

The judgment of the High Court (Banerjee and Hill, JJ.) was as 
follows : — 

Tho appellant in this case was tried before the Sessions Court of Cuttack 
on three charges under section 409 of the Indian Penal Codo for having 
committed criminal broach of trust as a public sorvant in rospoct of three 
different sumk of money. 

The learned Sessions Judge, agreeing with the assessors, has found the 
accused guilty on all tho three charges, and has sentenced him under section 
409 of the Indian Penal Codo to seven years’ rigorous imprisonment on each 
charge, with this qualification that the sentenc<is are to run concurrently. We 
see no reason to interfere with the conviction ; but in regard to the sentence, 
we are of opinion that it is not warranted by law. There is no provision in 
the Code of Criminal Procedure, or in any other law that we are aware of, 
authorizing a Court to pass sentences which are to run concurrently. On tho 
contrary, section 35 of tho Code of Criminal Procedure enacts that “ when a 
person is convicted at one trial of two or more distinct offences, the Court may 

* Criminal Appeal No. 8-20 of 1897, against tho order passed by W. B. Brown, Esq., 
Officiating Sessions Judge of Cuttack, dated the 17th September 1897. 


if 
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sentence him, for such offences, to the several punishments prescribed therefor, 
which such Court is competent to inflict, such punishments, when consisting 
of imprisonment or transportation, to commence the one after the expiration of 
the other in such order as the Court may direct.” 

[559] We may also refer to the case of Queen-Empress v. Wazir Jan, 
(1887} I. L. R., 10 All., 58, which goes to support the same view. That 
being so, the concurrent sentences passe.! in this easo must be set aside. 

The question then arises what should be the proper sentence in the case? 
We see no reason to dissent from the learned Sessions Judge’s view that an 
aggregate sentence of seven years’ rigorous imprisonment is required for the 
ends of justice ; and our order, therefore, will be this—that the appellant be 
sentenced to five years’ rigorous imprisonment in respect of the first count, one 
year’s rigorous imprisonment in respect of the second charge, and one year's 
rigorous imprisonment in respect of the third, for the offences of criminal 
breach of trust as a public servant punishable under section +09 of the Indian 
Penal Code. Such sentences to run the one aftor the other in the order in 
which thoy have been mentioned above. 


B. D. B. 


Sentence altered. 


NOTES. 

tin sec. 35(1) of the Criminal Procedure Code, 1898, the words, “ unless the Court 
directs that such punishments shall run concurrently ,"were inserted wherein those cases 
have lost their value :—10 Bom.. "254 ; 25 Cal., 557 ; 20 All., 1.] 


[ 25 Cal, 559 ] 

CRIMINAL BEVISION. 

The 14th December, 1807. 

Present: 

Mr. Justice Bankrjke and Mu. Justice Hill. 

Dologobind Chowdhry and others.Petitioners 

vet sits 

Dhanu Khan.Opposite Party.* 

Criminal Procedure Code (Act X of 188‘/), sections 107 , 145—Disputes 
concerning land — Procedure — liccoijnizance. . 

Whore a dispute likely to cause a breach of the peace exists concerning possession of 
laud, proceedings under section 145, and not under section 107, of the, Criminal Procedure 
Code, should be instituted. 

THE facts of the case are shortly these : One Dhanu Khan (opposite party) 
purchased the interests of two tenants in a village in the District of Bankura, 
at a sale in execution of a decree against them and was put in possession by 
the Civil Court; and while he was proceeding to cultivate the land in question 
he was prevented from doing so bv the jietitioners, who claimed the land 
[560] under a-permanent lease granted to their ancestors in 1867, and objected 
to bo disturbed in their possession thereof. Thereupon Dhanu Khan lodged a 

* Criminal Revision No. 780 of 1897, against the order of G. C. Manisty, Esq., District 
Magistrate of Bankura, dated the 13th of October 1897. 
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complaint before the Police, who, after an investigation, submitted a report to 
the Deputy Magistrate. The Deputy Magistrate having satisfied himself from 
the Police report that a breach of the peace was imminent in respect of 
possession of the land, instituted pioceedrags against the petitioners under 
section 107 of the Ctimmal Ptoceduie Code, and bound them down to keep the 
peace for one year The petitioners applied to the District Magistrate under 
section 125 to cancel the bonds, but he declined to interfere Against this 
older of the District Magistrate the petitioner moved the Iligh Court and - 
obtained this Rule 

Mi Donoqh (Balm ^nrat Chundet Dutt with him) for the Petitioners.™ 
The Deput\ Magistiate s older shows that he was satisfied from the Police 
lepoib that theie was a dispute about a piece of laud likeh to end in a breach 
of the peaeo Under such cucumstancos the Magistrate was bound to 
proceed under section 145 of tho Cnmmal Pioceduio Code, and to decide 
vsInth pwt\ wis in possession oi tho luid and having decided it to maintain 
such put's m possession until dieted theiofiom m duo course of law The 
languago ol section 145 being impoiatiir the Migistrate has no option in the 
mattoi Section 107 of the Code is pou intended to apply to disputes regarding 
land, hut to cases of poison il liability to pioseue the peace 

Bibu Iky umbo Chat/orjce foi tho Opposite Paity 

(The Magistrate not hiving shown oiuse ag unst tho Rule their Lordships 
declined to hen the opposite pirtv ) 

The judgment of the High Coiui (Banerjee and Hill, JJ) was as 
follows 

This is a iulo calling upon the Magistrate of the District to show cause 
whj the ordoi s complained of, puipoi ting to have been made under section 107 
of tho Code oi Ciunmal Piocediue, should not he set aside. 

The ground upon which oui interference is asked is, that the proceedings 
leeoided show that the case is piopeili one for the [561] institution of pro¬ 
ceedings undei section 145 of the Code of Oiimmal Piocedure, and not 
under section 107 The older compl unod of is one that has the evident effect 
of binding down onlj. one of the paities to the dispute, leaving the other party 
freo, wtthout any adjudicrtion upon the question as to which of the two 
paities is in possession We think the contention urged on behalf of the 
petitioner is light ind ought to pieiail 

We, Ihciefoie, set aside the oidei undei section 107 

B D B Older set aside 


• NOTES 

[ The sime view ts in this case wis til in m 25 Cal 798,3 C W N., 463,6 C. W. N., 
893.7CWN 29 7 0 \\. N 142 15 CM 117 6 C I 3 697 See however 30 Cal., 
112 9 C W N 551,26 Mad 471 32 Cil %6 The cotUtaiy viev has been taken in 
39 Cal , ISO F B 39 L il 469 81 All 449 ] 
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APPELLATE CRIMINAL. 

The 6th*December, 1897. 

Present: 

Mr. Justice Bankrjkk and Mr. Justice Hill. 

Biru Mandal and others 
versus 

Queen-Empress 

Jury, Verdict oj —Charge to Jury - -Misdirection --Criminal Procedure Code 
(Act X oj 1882), as. 297, 422 id)—Effect of omissions to cr/dain the laic to 

Jury—Penal Code {Act XLVof i860), ss. 142,147, 280, 29b---Practice. 

Iu a trial by jury, the accused were charged with (dlenees under the Penal Code. The 
Judge while charging the jury omitted to explain the law by which they were to be guided. 
The jury returned a verdict of guilty on all counts except one, and the Judge agreeing with 
the verdict convicted the accused. 

Held, that the omission to explain the law to the jury amounted to a misdirection 
vitiating the verdict within the meaning of s. 423 (d), Criminal Procedure Code. 

Wafadnr Khan v. Queen-Km press, (lft'.M) 1. L. It.. 21 C.il., relied upon. 

Some statement should appear in the record of a trial by jury to show that the liiw 
bearing upon the charges has been explained to the jury . 

THE appellants in this ease worn charged with (l) daooity, (2) thoft in a 
dwelling house, (3) rioting, and (4) being members of an unlawful assembly, 
under sections 395, 380, 147, and 143 of the Penal Code, respectively, and wero 
tried by a jury. The Sessions Judge, in his charge to the jury, summed up • 
the evidence, but omitted to lav down or explain the law by w hicli they wero to bo 
[562] guided, according 1o section ‘297 of the Criminal Procedure Code. The 
jury retired for consideration of their verdict, and on being asked what their 
verdict was on the iirst charge replied, through their lo>emun, that they could 
give their opinion upon the whole case, hut they had not considered their 
verdict on each charge. Thereupon the charges were once more road over to 
them, and they again retired to consider their verdict on each charge separ¬ 
ately ; and on their return pronouncod a verdict of guilty on the first, third, 
and fourth charges, and that of not guilty on the second. The Judge agreeing 
with the verdict convicted the accused under sections 143, i47 and 395 of the 
Penal Code, and sentenced each of them to five years, rigorous imprisonment on 
the first charge only, observing that 

“ There will be no sentence on the other charges. The verdict of the jury on the second 
charge being contradictory to their verdict on the first charge, there will he no order by the 
Court as to this second charge.” 

Against this conviction and sentence the accused appealed to the High Court 

Bahu Dasarathi Sony a l for the Appellants. 

The Deputy Legal Remembrancer (Nr. Gordon Leith) for the Crown. 

The judgment of the High Court (Banerjee and Hill, JJ.) was as 
follows:— 

The appellants in this case were tried by a jury before the Sessions Court 
at Rajshahye on four charges : (1) dacoity punishable under section 395 of the 

•Criminal Appeal No. 800of 1837, against the order passed by II. E. Ransom, Esq., 
Sessions Judge of Rajshahye, dated the 28th of August 1807. 
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Penal Code; (2) theft in a dwelling house, actual and constructive, 
punishable under section 380 read with section 149; (3) rioting punishable 
under section 147 ; and (4) being members of an unlawful assembly, punishable 
under section 143 of the Indian Penal Code. 

The learned Sessions Judge charged the jury by summing up the evidence, 
but without laying down the law by which the jury were to be guided, as laid 
down in section 297 of the Code of Criminal Procedure. The jury, on being 
asked what their verdict was on the first charge, through their foreman 
replied that they eould give their opinion upon the whole case, but they 
bad not considered their verdict on each charge. Thereupon, as the record 
shows, the charges were once more read over bo the jury, who [563] retired for 
some time to consider their verdict on each charge separately ; and on their return 
they pronounced a verdict of guilty on the first charge, not guilty on the second 
charge, and guilty on the third and fourth charges. The learned Sessions Judge, 
agreeing with the verdict of the jury on the first, third aud fourth charges, 
has convicted the accused under sections 395, 147 and 143, and has sentenced 
each of them under section 395 to rigorous imprisonment for five years. 

In appeal it is contended by the learned Vakil for the accused that the 
learned Judge’s omission to explain tho law to the jury in this case constitutes 
a material misdirection, for which the verdict ought to be set aside, and a new 
trial ordered. 

The learned Deputy Legal Remembrancer very properly calls our attention 
to the fact that here the charge to the jury that has been recorded contains, 
not merely the heads of the charges, but is actually the charge that was read 
out to the jury and interpreted in Bengali ; so that there is no room for any 
contention that the law might have been explained without the explanation 
being embodied in the charge to the jury as recorded. But even if there had 
been any room for a contention of that sort, wo should observe that as a rule 
we expect some statement in the record to show that the law has been explained 
to the jury. In the present case there can he no manner of doubt, as far 
as we can judge from the record, that the law has not been explained ; and, 
if that is so, the question is, whether that amounts to a misdirection within 
the meaning of section 423, clause (d) of the Code of Criminal Procedure. 
Perhaps, strictly speaking, the error here is rather of non-direction than mis¬ 
direction, but we think that tho term misdirection in section 423 includes 
an omission of this description. 

It is next necessary to consider whether this absence of direction, that 
is, this error, is not cured by section 527, and whether the language of 
clause ( d ) of section 423 stands in tho way of our interfering with the verdict. 
We are of opimeu that the effect of the two provisions of the Code of Criminal 
Procedure which we have just referred to, is to require us, before we interfere 
with the verdict of a jury, to see whether the misdirection [564] complained of 
was one of a material character, that is one which has made the verdict errone¬ 
ous and led to a failure of justice. In the present case we feel no hesitation 
in answering the question in the affirmative, because the accused were charged 
with having committed a number of offences which are of a complex character, 
and it was very necessary therefore that the Judge should have explained to 
the jury what the elements are which go to constitute each of those offences, 
and should have clearly placed before them the distinction between them. 
That the absence of such direction had an effect upon the verdict is clear from 
the fact that the jury, when they were first asked what their verdict was on the 
first charge, were unable to say what their verdict was upon each separate 
charge.. Thereupon the only additional direction given to them by the Judge 
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consisted in the reading of the charges, unaccompanied by any explanation of 
the law. Then the verdict they returned is somewhat inconsistent and not 
quite intelligible ; beoause while they find the accused guilty on the first charge, 
that is guilty of the offence of dacofty, they find them not guilty of the offence 
mentioned in the second charge, namely, theft in a dwelling house. It is 
difficult to say upon what view of the evidence they returned a verdict of 
guilty on the first charge convicting the accused of the offence of dacoity, and 
yet did not convict them of the offence of theft in a dwelling house under the 
second charge. 

Having regard to these cireumstancos we are of opinion that the misdirec¬ 
tion in the charge has vitiated the verdict, and has theroby occasioned a failure 
of justice. 

Wo may add that the view wo take in this case is in accordance with that 
expressed in the case of Wa/adar Khan v. Queen-Empress, (1894) I. L. R., 
21 Cal., 955. 

The result is, that the convictions and sentence must be sot aside, and the 
case sent back for re-trial, 

B. D. B. Conviction net aside and re-trial ordered . 

NOTES. 

[ See also 27 Bom.. 62(5 ; 25 Cal., 7:5(5; 34 Cal., 698.] 


[565] APPELLATE CIVIL. 

The Vnd February, 18!)8. 

I’ll ESENT : 

Mu. Justice Bankrjek and Mu. Justice Wilkins. 

Upendra Lai Mukorjee and others.Appellants 

versus 

Givindra Nath Mukorjee and others (Plaintiffs) and 
Nilratan Mukorjee and others (Defendants). Respondents. " 

Contribution, Suit for--Contract Act (IX of 1872), section 70—Money 
deposited by the plaintiffs to save the property , of which they were 
co-sharers, from being sold for arrears of revenue—Personal 
liability—Appeal —Power of the Appellate Court to add 
parties as respondents—Code of Civil Procedure 
(Act XIV of 1882), section 5-5,7. 

In a suit for contribution by the plaintiffs against the defendants, the Court of FirHfc 
Instance gave the plaintiffs a decree against one defendant, and exonerated the others. On an 

# Appeal from Appellate Decree No. 1463 of 1896, against the decree of Babu Syam 
Chand Roy, Officiating Subordinate Judge of Rungpore, dated the 30th of May 1896, revers¬ 
ing the decree of Babu Rajendro Lai Ghose, Munsif of that district, dated the 23rd of 
December 1895. 
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appeal by the defendant against whom the decL-ec was passed, the Appellate Court directed the 
defendants exonerated by the first Court to bn added as respondents, set aside the decree against 
the appealing defendant, and passed a decree against the defendants wh8 wero added as 
respondents, as representatives of one Shayamamoyi, and ordered the amount so decreed 
to bo recovered from the estate of her, Shayamamoyi’s> husband. On appeal to the High 
Court by the defendants, who were thus made liable, on the grounds that they were 
wrongly made parties and no decrees could be passed against them, and that the liability to 
contribution being the person, il liability of Shayamamoyi, they not being heirs to her siridhan , 
they were not liable for the plaintiff's claim :— 

Held, that there was nothing wrong in the course adopted by the Lower Appellate Court, 
and by s. bbO of the Code of Civil Procedure the defendants were rightly made parties. 

Alina Ram v. Balkishen, (18S3) 1. L. R., b All., *2(>G, dissented from. 

Held, also, that inasmuch as a claim for contribution creates only a personal liability 
against the co-sharers on account of whose share the payment has been made, and doos not 
create a t^arge on the estate, the persons liable would not be the reversionary heirs to 
Shayamamoyi\s husband's estates but those who would inherit her siridhan. 

Tills facts of the case, so far as they are necessary for the purposes of this report 
and the arguments, appear sufficiently from the judgment of the High Court. 

[566] Babu Saioda Churn Slitter for tho Appellants. 

Babu Horendra Nath Mookcrjce, with him Babu Joy Gooind Shome, for 
tho Respondents. 

The judgment of the High Court fBanerjee and Wilkins, JJ.j was as 
follows: - 

This appeal arises out of a suit for contribution brought by tho plaintiffs, 
respondents, against certain persons described as principal defendants and cer¬ 
tain other persons described ns pro forma defendants, on the allegation that a 
four-annas share of a certain mehal bearing No. 76 on tho Collector’s rent roll 
* belonged to one Shayamamoyi l)ebia, tho plaintiffs, and tlio profound defend¬ 
ants being co-sharers in that mehal ; that defendants Nos. 1 to 8 were the 
heirs of Shayamamoyi : that the amount of Government revenue payable in 
respect ol Shayamarnoyi’s share was Rs. (>50 on account of the September 
instalment of 1801 ; that out of this the amount of Rs. 32f) having remained 
unpaid, the said amount was paid by the plaintiffs to save the estate from 
sale; and that the plaintiffs are entitled to recover the said amount from 
the principal defendants. It was further stated in the plaint that the share of 
Shayamamoyi had boon let out in ijara to Annada Prosad Mukerjee, the 
predecessor in title to defendants Nos. 1 to 5 and to Saroda Prosad Mukerjee, 
predecessor iu title to defendants Nos. 10 to 12 in e]ual shares and that the 
share leased o'ui in the name of Saroda Prosad which was held by him and 
bis (Saroda’s) brother Nilratan, defendant No. 6, was sold in execution, and 
the ijara interest in respect of this two-annas share was purchased by the 
husband of defendant No. 9. Jt is not clearly stated in the plaint on what 
ground tho plaintiffs seek to make all the principal defendants liable, but it 
would appear from the tenor of the plaint that they sought to make the defend¬ 
ants liable, not merely as representatives of Shayamamoyi, in respect of whose 
share they had paid the Government revenue, but also as her ijardars, it being 
stated in the plaint that one of the terms of the ijara lease was that the 
ijardari > were to pay the Government revenue payable by Shayamamoyi. 

The suit was originally contested only by defendants Nos. 1 to 5. They 
were exonerated from liability and an ex pule decree [867] was passed against 
defendant No. 9. Subsequently the ex parte decree was set aside and the suit 
was reheard. 
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The defence of defendants Nos. 1 to 5 was that they had paid their share 
of the revonue due, and that the only share that was in default was that held 
in ijara by defendant No. 9. 

The defence of defendant No. 9 was that neither she nor her predecessor 
in interest was a co-sharer of the plaintiffs; that no suit for contribution was, 
therefore, maintainable against her; that she had no possession of the property 
at the time when the default in payment of the revenue was committed ; and 
that money was due to her from the plaintiffs who wore darijardars under the 
ijara and so she was not liable for the plaintiff's claim. 

The first Court held that defendant No. 9 was the only person liable, and 
it accordingly upon the rehearing of the case made the same decree that had 
been originally made ex parte. 

On appeal by defendant No. 9, the Lower Appellate Court ordered the 
remaining defendants who apparently had not been made parties to the appeal, 
viz., defendants Nos. l*t.o 8, to he brought before the Court under section 559 
of the Code of Civil Procedure, and it has set aside the decreo against 
defendant No. 9 and given the plaintiffs a decree against defendants Nos. 1 
to 8 as representatives of Bhayamamoyi, and lias ordered that the plaintiffs 
shall recover the amount decreed from the estate of the husband of 
Shayamamoyi. 

In second appeal it is contended on behalf of defendants Nos. 1 to 5 that 
the decree of the Lower Appellate Court is wrong, first, because no decree could 
be passed against defendants Nos. 1 to 5, the suit having been dismissed 
against them by the hist Court and the plaintiffs having preferred no appeal 
against that part of the decree; secondly, because the suit having boon based 
by the plaintiffs mainly, if not solely, upon the terms of the ijara lease, and 
the defendants Nos. 1 to 5 having paid the share of the Government revenue 
that was due on account ol the two-annas share held by them under tho 
ijara, they wore uot liable for any pan, of the plaintiff’s claim ; and, thirdly 
because the liability to contribution was a personal liability of Shayamamoyi, 
and defendants Nos. 1 to 5 were no heirs to her stridhan, but were the 
[568] reversionary heirs to the estate of. her husband, and, as such, were not 
liable for the plaintiff’s claim. 


Upon the first point, the case of Alma ltam v. balkisheii, (1883) 1. L. R,, 
5 AIL, 26(5, is no doubt in favour of tho appellant’s contention ; but having 
regard to the language of section 559, we think it authorizes the course that 
the Lower Appellate Court has taken in this case. The plaintiff's in their 
plaint stated all the necessary facts, and they asked for a decree against tho 
defendants. The first Court upon tho view that it took of the liabilities of the 


parties as a matter of law, exonerated defendants Nos. 1 to 8 from liability, 
and pasBod a decree against defendant No. 9 alone. The plaintiffs were content 
with that decree, nocausu iu did tr. tberr «, on i 


against defendants Nos. 1 to 8, or against defendant No. 9, the parties being 
all equally solvent. The defendant No. 9 being dissatisfied with the decreo 
passed against her, preferred an appeal; and tho Lower Appellate Court having, 
at the hearing of the appeal, found that the defendants Nos. 1 to 8 who were 
partios to the suit in the first Court, but who had not been made parties to 
the decree and were interested in the result of the appeal (in this sense that, 


whereas they sought to fasten the liability for contribution on defendant No.9, 
the appeal was intended to exonerate defendant No. 9 altogether) ought to be 
made parties, directed that they should be made parties; and tboy entered 
appearance in accordance with the order made. The plaintiffs, having obtained 
a .decree against defendant No.-9, and being satisfied with that decree, were 
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. not under any necessity for preferring any appeal to make the other defendants 
liable. But if at the hearing of the appeal, the Court found that the defendant 
No. 9 was not liable, but the other defendants were liable, we do not think that 
there was anything wrong in the Lower Appellate Court’s making them respon¬ 
dents and passing a decree against them. We may observe that the exercise of 
the power is not limited by the provisions of the Limitation Act, see Manickya 
Moyec v. Boroda Prosad , (1882) I. L. R., 9 Cal., 355. 

The view we take is, to some extent, supported by the decision of the 
Bombay High Court in the ease of Sent u Padmanabh [569] Rangappa v. 
Narayamao bin Vithulrno, (1893) I. L. R., 18 Bom., 520. The first conten¬ 
tion of the appellants must, therefore, fail. 

Upon the second point, we are of opinion that, although the plaintiffs in 
their plaint referred to the ijara lease and based thoir claim in part upon the 
terms of that lease, still that circumstance cannot go to oxonerate the defend¬ 
ants Nos. 1 to 8 altogether from liability, if they are otherwise liable under 
the law. They were made parties as the heirs of Shayamarnoyi, and a decree 
was asked for against all the defendants. It cannot, therefore, be said that, 
upon the case as made, the defendants Nos. 1 to 8 ought to bo exonerated 
from liability altogether. The* liability for contribution attaches to the 
co-shaver by whom the revenue was payable and for whom it was paid, that is, 
Shayamarnoyi, and after her death to her legal representatives; and the 
defendants Nos 1 to 8 are alleged to fill that character. 

Upon the third point, we find that although, in the plaint, the defendants 
Nos. 1 to 8 are represented as the heirs ol Shayamarnoyi, the defendants Nos. 1 
to 5 in thoir written statement denied that they wore her heirs, and alleged that 
they were the heirs of Chandra Bhusau Mukerjee, Shayamamoyi’s husband; and 
there has been no adjudication in either of the Courts below as to whother 
defendants Nos. t to 5 are the heirs to Shuyamamoyi’s stridhan. Tho question 
then arises whether, if the defendants Nos. I to 5 are not heirs to Shayama¬ 
moyi’s stridhan , they can still be made liable for the plaintiff's claim. Tho 
claim is for contribution for the payment of Government revenue, which was 
payable by Sliayamamo>i during her lifetime. Now, a claim for contribution, 
as has been hold by a majority of the .Judges of a Full Bench of this Court in 
the case of Kinu Ram Das v. Mnzaffe.r Iloswin Shah a, (1887) I. L. R., 14 Cal,, 
809, creates only a personal liability against the co-sharor on account of whose 
share the payment has been made, and does not create a charge on the estate. 
That being so, the claim must be held to be one for which Shayamarnoyi was 
personally liable, but which the reversionary heirs are not bound to satisfy. 
It may appear somewhat anomalous that although, if Shayamarnoyi had 
borrowed mbii“v for the purpose of paying her sharo of the Government 
revenue, mortgaging lu'r husband’s estate or even [570] alienating any portion 
of it by sale, the mortgage or sale would have been binding on the 
reversioners, yet if she has made default in the payment of revenue and 
another co-sharer has paid the amount for her, such co-sharer can have no 
claim against the reversioners. 

But one explanation of the anomaly is, wo think, to be found in the fact 
that the widow's alionation for the purpose of paying the revenue becomes 
binding on the reversioners only when there is necessity made out for the 
alienation. But where the widow merely neglects to pay the revenue and 
somebody else pays it for her, it cannot be said that the default on the part 
of the widow was due to the necessities of the estate. It may be that she had 
funds in her hands out of which to make payment, and yet she did not make 
the payment. In such a case the persons who ought to be held properly 
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liable would be, not the reversionary heirs to her husband’s estate, but the 
persons who would inherit her stridhan. That being so, it becomes necessary to 
determine whether the appellants or any of them are the heirs of Shayam- 
amoyi’s stridhan. As that question' has not been determined, the case must go 
back to the first Court for its determination, and, as the ground upon which 
we remand the case is common to all the defendants, who have been made 
liable, the result is that the decree of the Lower Appellate Court must be set 
aside, and the case remanded for determination of the question, whether the 
defendants Nos. 1 to 8 or any of them are heirs to Shayamamoyi’s stridhan. 
If the question is answered in the affirmative, the plaintiffs would be entitled 
to a decree against such persons as are found to bo heirs to Shayamamoyi’s 
stridhan. If the question is answered in tho negative, as against all the defend¬ 
ants, the plaintiff’s suit must fail. The costs of this appoal will abide the 
result. It will he open to the parties to adduce evidence on the issuo for the 
determination of which the ease is sent down. 

The decree exonerating the defendant No. 9 from liability will stand, and 
the defendant No. 9 will recover her costs of this appoal from the appellants; 
but the costs so recovered will be costs in the cause and will be recoverable by 
defendants Nos, l to 5 from the plaintiffs or not according to the final result 
of the suit. 

S. C. G. Appeal allowed , case remanded. 


NOTES. 

[ I. There is a difference of opinion between the Calcutta, Bombay and Allahabad High 
Courts and the Madras High Court on the subject of the contributions forming a charge. 
The former hold that thev do not,-— (189S) ’25 Cal., 5G5 ; (1905) 9 C.W.N., 805 ; (1902) 20 
Bom., 437 ; (1907) ;!2 Bom., 05 , (1901) 20 All., 407 ; (1900) 28 All., 743 ; (1911) 33 All., 708 
F.B.—while the latter holds the affirmative, (1903) 20 Mad., 080 F.B. 

II. As regards the power of the appellate Court to make defendants liable, when there, 
has bce.n no appeal by the plaintiff, see also (1904) 31 Cal., 643 F.B: 8 C.W.N., 196, where 
this decision was upheld ; see also (189R) 20 Cal., 109 ; (1898) 26 Cal.. 114 ; (1908) 35 Cal., 
538; (1901) 3 Bom., L.U.. 172 : (1901) I’.tt., 23 ; (1903) 30 Cal., 055 ; (1910) 12 C.L.J., 137 ; 
(1908) 31 Mad., 442; (1908) 35 Cal., 538.] 


[571] Tiif 1:4th January, 1 HUH. 

PRESENT ; 

Sir Francis William Maclean, Knkutt, Chief Justice, 
and Mr. Justice Bankrjeh. 


Rai Charan Glioso and others.Principal Defendants 

versus 

Kumud Mohun Dutt Chowdhry and another, Plaintiffs 
and another (“ Proforma " Defendant).Respondents.' 1 


Res judicata —Code of Civil Procedure {Act XJV of 1 884), section 1H - Issue 
decided in a previous suit not subject to second appeal - Same -issue 
raised in a subsequent suit subject to appeal—Landlord 
and tenant—Suit for rent - Instalment — Bengal Tenancy 
Act (VIII of 1885), sections 511 and 15H —Second appeal. 

The question relating to instalments, though it affects the question of interest on the 
ent, is not a question o! “ the amount of rent annually payable” within the meaning of 

* Appoal from Appellate Decree No. 695 of 1895 on review and in Rule No. 1604 of 1897, 
against the decree of Babn Brojo Bohari Shome, Subordinate Judge of Jessore, dated theI2th 
of January 1895, modifying the decree of Babu Ambica Charan Mozoemdar, Munsif of Jessore, 
dated the 6th of August 1894. 
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5 section 188 of the Bengal Tenancy Act. Therefore no second appeal would lie in a case, 

,v where the value of the suit is less than Rs. 100, even if there is a question as to the instal¬ 
ment of rant. 

Koyla&h Chandra v. 2’arak Nath*, referred to*. 1 

[878] In a previous suit for rent valued at less than Rs. 100 by the plaintiff against the 
defendants, one of the questions raised was, in how many instalments the rent was payable, 
and it was held that it was not payable in instalments. In a subsequent suit for rent val¬ 
ued at more than Rs. 100 between the samo parties, the question of instalment was again 
raised, as the plaintiffs claimed the rent to be payable in four instalments. The defendants 
inter alia pleaded that the question as to instalment was bai l 'd as res judicata. The 
Munsjf held that it was so barred. On appeal the Subordinate Judge reversed the decision of 
the Munsif. 

On a second appeal to the High Court: - - 

Field, that the judgment in the previous suit operated as res judicata, notwithstanding 
that no second appeal was allowed by law in that suit. 

* The 28th January, 1897. 

PRESENT : 

Mu. Justice O’Kinkaly and Mr. Justice Hill. 


Koyhvsh Chandra De .Plaintiff 

versus 

Tarak Nath Mundal.Defendant.! 


Landlord and tenant -Suit for rent -- Whether interest on rent is rent within the 
meaning of section 3, Clause (-‘3) of the Bengal Tenancy Art (VIU of 1885) 

— Second appeal—Bengal Tenancy Act ( VIII of 18hj), section 253. 

Interest on rent is not rent within the meaning of section 8. clause (5), of the Bengal 
Tenancy Aet. Therefore no second appeal would lie in a case whore the question is only 
relating to rate of interest, and the value of the subject-matter of the suit is less than Rs. 100. 

The plaintiff brought a suit for recovery of arrears o! rent for the years 1297 to 1800 B. 
8., in the Court of the Munsif of Diamond Harbour. The defendant objected as to the rate 
of interest, and also pleaded that the rent for the first sis months of the year 1297 It. S. 
was barred by section 19 of the Code of Civil Procedure. The Munsif gave a modified decree, 
and allowed interest on „hc rent, at the rate of 25 per cent, per annum. On appeal to the 
District Judge by the defendant as to the rate of interest, he held that under the law the 
plaintiff was entitled to interest only at the rate of 12 per cent, per annum. Against this 
decision the plaintiff appealed to the High Court. 

I)r. Ashulosh Mooherjee ., for the Respondent, look a preliminary objection to tho 
hearing of the appeal, on the ground that as the value of the subject-matter of the suit 
was below Rs. 100, and the question was only relating to interest, no second appeal would 
lie under section ’53 of tho Bengal Tenancy Aet. 

Babu Gyamndra Nath Bose, for the appellant, argued that a second appeal would lie as 
interest on rent is rent within the meaning of section 8 (clause 5) of the Bengal Tenancy Act. 
He referred to the following cases: Watson d' C o v. Sreckristo Bhumick, (1398) I. D, R., 21 
Cal., 132, Nobin, Ghand Nnskar v. Bansenath Varamanich, (1891) I. L. R., 21 Cal., 722, 
and Assanulla Khan Bahadur v. Tirthalashini , (1895) I. L. R., 22 Cal.. G80. 

The judgment of the High Court (0‘Kinealy and Hill, JJ.) was as follows:— 

At the hearing of this appeal it was objected that there was no second appeal, as the 
question was merely a question of the rate of interest and not of rent. The pleader for the 
appellant argued that interest is rent We are of opinion that it is not. 

The appeal is dismissed with costs. 

8. C. 0. Appeal dismissed. 

•Appeal f>\>in Appellate Decree No, 2128 of 1894, against the decree of I). Cameron, 
Esq., Officiating District Judge of 24-Pergunnahs, dated the 30th of August 1894, modifying 
the decree of Babu Preo Lall Pyne. Munsif of Diamond Harbour, dated the 8th of January 
1894. 

> 
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Vithilinga PadnyacM v. Vithilinga Mildali, (1891) T. L. R., 15 Mad., Ill), and 
Bhola Bhni v. Ademng, (1884) I. L. R., 9. Bom., 78, dissented from. 

[,573] Miair Ftnghobardial v. Shea Iiaksh Singh, (1882) L. R., 9 T. A., 197 ; Kilun v. 
Bechun, (1867) 8 W. R., 17*5, distinguished. 

D'lvid v. Grvah Chund&r Guha, (1&8-2) L, L. k., 9 Cal., 18:}, referred to. 

THE facta of the case, so far as thoy are 'necessary for the purposes of this 
report and the arguments, appear sufficiently from the judgment of the 
High Court. 

Babu Taruk Nath Sen for the Appellants. 

Dr. Ashutosk Mookcrjec for the Respondents. 

The judgment of the High Court (Maclean, C..1and Bankrjek, J.) was 
as follows 

Banerjee, J. —This case was heard along with an appeal from Appellate 
Decree No. 75!; of 1895. One of the grounds upon which the learned Vakil for 
the respondent sought to support the decision of the L nver Appellate Court 
that the judgment in a previous rent suit did not operate as res judicata was 
that the matter in dispute in the foimer «uit. could not, by roa-on of its value 
being below Rs. LOO, ho taken up to the High Court in second appeal, whereas 
the matter now in dispute, being in value above that limit, a second appeal was 
allowed in this suit. We considered this ground untenable, holding that, oven 
if the.proposition of law, upon the assumed correctness of which it was based, 
was correct, it did not affect this case, as a second appeal in fact lay in the 
former suit. This is quite true as regards one of the two casos, namely, the 
appeal from Appellate Decree No. 75!) of 1895 ; hut it is, as has been shown 
to us now, not true with reference to the appeal from Appellate Decree 
No 095 of J89t5, the decision upon which the plea of ran judicata is based in this 
case having been passed in a case in which no second appeal lay. 

An application for review of ludgmenb was made in this case on the ground 
of there being five abovomontioned orrpr in our [574] < leeision ; tho application 
was granted, and the case was reheard under section 030 of the Code of Civil 
Procedure. 

The ground upon which tho Lower Appellate Court’s judgment is based is 
untenable, and this is conceded by the learned Vakil for the respondent. 
The only question now raised before us is, whether the decision in the 
former case upon tho matter of instalments can operate as res judicata 
in this, when a second appeal in that ease was barred by section 153 of the 
Bengal Tenancy Act, whereas in the present case a second appeal is not barred. 
If this question is answered in tho affirmative, the appeal succeeds. If it is 
answered in the negative, the appeal must fail. 

The learned Vakil for tho appellants contended in the first place that the 
question did not arise, and that a second appeal was not barred in the previous 
case by section 153 of the Bengal Tenancy Act, as the judgment of t.he first 
Appellate Court, by deciding the question of installment 1 *, determined the interest 
payable on the arrears of rent, and thus decided a question relating to rent; and 
in the second place he contended that, oven if the question did arise, it 
ought to he answered in the affirmative, as 1 lie issue relating to instalments 
now raised was directly and substantially in issue in the former suit between 
the same parties in a Court of jurisdiction competent to try the present suit, 
and has been heard and finally decided by such Court: and it was none 
the less a Court of competent jurisdiction because a second appeal was 
barred in the case. On the other hand, the learned Vakil for the respondents 
urged in the first place that the question did arise, as a second appeal was 
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barred in the former case, a question rolating to interest being different from 
one relating to "the amount of rent annually payable” within the meaning 
of soetion 153, and in support of this contention, he relied upon the case of 
Koj/lash Chandra Do, v. Tarak Nath Mandal (ante p. 571),; and in the second 
place he contended that tho question should be answered in the negative, as 
section 13 of the Code of Civil Procedure required that the former suit, 
tho decision in which was pleaded as res.judicata, should be triable, not only in 
tho first instance, hut also in successive appeals by the same Court by which 
the second suit is triable: and in support of this contention he cited the cases 
[575] of Bhola Jihai \, Adcsang, (iKKl) 1 . L. K., I) Pom., 75; Vithilinga 
Padai/achi v. Yithilinga Mudnh, (18!)]) I. Ij. It., 15 Mad., Ill ; Misir Itagho- 
hardial v. Sit an liaksh Singh, (1882) L. K., 0 1. A., 197, and Ednn v. Bcclmn, 
(1807) 8 \Y. It., 175. 

1 am of opinion that, in the former case no second appeal lay, as tho ques¬ 
tion rolating to instalments, though it affected tho question of interest on the 
rent, was not a question of " the amount of rent annually payablo ” within tho 
meaning of section 153 of tho Bengal Tenancy Act, and f fully agree in the 
view taken in tho case of Kovlash Chandra l)c, v. Tarak Nath Mandal (ante p. 
571) cited for the respondents. 

That being so, the question stated above does arise in this case. The 
question is one of considerable importance and of no small difficulty. The 
answer to the question must be sought for in tho first instance in section 13 cf 
the Code of Civil Procedure, and if that section leaves the matter in douht, 
then in tho general principles relating to the doctrine of res judicata. 

Section 13 enacts (I quote only so much of tho soetion as hears upon the 
question before us) that " no Court shall try any suit or issue in which the 
matter directly and substantially in issue has been directly and substantially 
in issue cm a former suit between the same parties in a Court of jurisdiction 
competent, to try mich subsequent suit, or the suit in which such issue 
has been subsequently raised and has been heard and finally decided by such 
Court." 

Now the mattei iti issue in this suit, namely, whether the rent of the 
defendant's holding is payable quarterly or annually, was also directly and 
substantially in issue in the former suit brought in tho Munsif’s Court which 
was competent to try the present suit, tho issue was decided against the 
defendants bv the Murisif, hut on appeal the Appellate Court, that is tho 
Court of the Subordinate .fudge which was competent, to try the first appeal in 
the present suit, finally decided (he issue in favour of [576] the defendants. As 
has been said a hove, a second appeal was barred in the former suit by reason 
of its value, but, i second appeal is not barred in the present suit. Does 
this case then come within the rule of res judicata enunciated in section 13 of 
the Code of Civil Procedure ? 1 think it docs. The section applies to two 

classes of cases, in one of which a subsequent suit is wholly barred by the 
decision in a former suit by reason of the subject-matter of the two suits being 
the same, and in tho other tho trial of an issue in a subsequent suit is barred 
by the adjudication upon the same issue in a former suit, though the subject- 
matters of the two suits are different. The present caso comes under the 
latter class, 'out it is not a simple type of that class. The simplest type is 
that in which the trial of an issue in a subsequent suit is barred by the 
adjudication upon it in a former suit by the first Court in whioh it was 
brought and which was competent to try the subsequent suit. Here the 
adjudication relied upon was in the Court of Appeal in the former case. But 
that alone cannot affect tho application of the section. It would be most 
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unreasonable to hold that a decision does not operate as res judicata merely 
because it is the decision of the Appellate Court in the former suit, ft is 
true that the section speaks of the matter being “ hoard arid finally decided by 
such Court,” that is the “ Court of ‘jurisdiction competent to try ” the subse¬ 
quent suit; and it is truo also that if the Court spoken of in the section can 
mean the Court of Appeal in the previous suit, it may lead to the decision of 
an Appellate Court in a previous suit cognizable in tho first instance by the 
Munsif operating as res judicata in a subsequent suit of value exceeding the 
limit of the Munsif’a jurisdiction by reason of such suit being cognizable 
by the Appellate Court—a result evidently not contemplated by the section, 
as has been held in several cases : see Baharasi Lai Chaicdhry v. Surat Chun- 
der Uass, (1895) I.L.R., 2d Cal., 415; Pulknma v. Saltrnmuma, 0884) I.L.R,, 
8 Mad., 83; Run Rahadui v. Lhcho Kuer, (1H84) I. L R., II Cal., 30i : L. 
R., 12 I. A., 23. But the difficulty is completely removed if wo read the 
words “ heard and finally decided by such Court ” to mean heard and finally 
decided by such Court, either [577] if no appeal is preferred from its judgment, 
or if an appeal being preferred has boon disposed of and the judgment of the 
Appellate Court which takes the place of its judgment lias decided the point. 
This view is in accordance with Explanation 1V of the section, and with 
section 581, which requires tho Appellate judgment to be entered in the register 
of suits in tho first Court. Thus understood, the section clearly applies to a 
case like the present. 

It remains now to consider whether the fact of a second appeal being 
barred in tho former suit and not being barred in the present can make any 
difference. There is nothing in section 13 to indicate that the ludgtnonts in 
two suits must lie open to appeal in tho same way in order that the decision 
upon any issue in tho earlier suit can bar the trial of the same issue in 
the later one. 

It was urged by Dr. Ashutosh Mookcrjee , who in his concise but clear 
argument has placed before us all that could ho said in favour of the respon¬ 
dents, that suction 13 is not <ory clearly worded, that a literal construction of 
it would lead to many anomalous results, and that a reasonable construction 
of the section requires that not only should the Court which tried the former 
suit he of jurisdiction competent to try the subsequent suit, hub its judgment 
in the former suit should he open to appeal in the same way as the judgment 
in the latter suit is. No doubt it must he conceded that the wording of tho 
section is in some respects faulty, and that a literal construction of the section 
will lead bo many anomalies. This has already been observed with reference 
to the words “ finally decided by such Court.” Another and a still greater 
anomaly was noticed witli reference to the words “ competent to trv such 
subsequent suit” in the case of Oapi Nath Chohcy v. iiliiK/wat Per shad, (1884) 
I. L. R, 10 Cal., G97, ami Jiaghunatk Panjah v. Issur Chunder Chowdliry, 
(1884) I. L. R., 1L Cal., 153, in which it wa» held that those words must be 
taken to mean competent to try the subsequent suit, if it had been brought at 
the same time that the former suit was brought. It may also lie conceded 
that as an estoppel, to use the language of Kir J3AKNKS Peacock in Rdun v. 
Bechun, (1857) 8. W. R-. 175, “shuts out [578] enquiry into the truth,” it is 
necessary to see that the principle of res judicata is not unduly on larged, and 
that it would be a wholesome restriction to the rule of ics judicata il it is held 
that in order that a judgment in a former suit may he conclusive upon any 
issue arising in a subsequent one, it must have been open to appeal in the 
same way as a judgment in tho subsequent suit is. Indeed one might go 
further and say that tho proper application of tho doctriuo of ics judicata 
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should be confined to a subsequent suit relating to the same subject-matter, 
and that the extension of the doctrine to exclude the trial of an issue in a 
subsequent suit relating to a different subject-matter, merely because that 
same issue w&s tried in a previous suit in a Court of jurisdiction competent to 
try the subsequent suit, is of doubtful propriety, for this, amongst other reasons, 
that a suit for a comparatively small amount, say Rs. 100, though triable only 
in a Subordinate Judge’s or a District Judge’s Court which is of jurisdiction 
competent to try a suit for a lakh of rupees or more, is not likely to be con¬ 
ducted by the parties with the same interest and the same care in the produc¬ 
tion of evidence as a suit of the latter description. But those are matters for 
the Legislature and not lor the Court to consider. The duty of the Court is 
to construe the law as it stands, and not to mako a now, though it may be a 
better, law. It is quite truo that in interpreting a statute, to meet the obvious 
intention of the Legislature, “ a consti notion may bo put upon it which modifies 
the meaning of the words and even the structure oi the sentence ” (soe Maxwell 
on the Interpretation of Statutes, Chapter IX), but that is allowed only where 
the Court is coerced to do so to avoid some serious injustice or to prevent a 
statute from being reduced to a nullity; or for any other similar reason [see 
Ex parte liashleigh, (1875) L.K. 2 Oh. Div., 9 (13) ; Salmon v. Duncombe, (1886) 
L. R. 11 App. Cas., 027j. In the present case it cannot be said that any such 
reason forcos us to adopt the strained construction contended for on behalf of 
the respondents, for which the words used in the section afford no warrant. 
Moreover, the construction contended [579] for will, in cases like the present, 
be attended with some anomaly, if not also hardship and injustice. For if 
that construction be accepted, then to undo the effect of a judgment in a pre¬ 
vious suit for rent in which a second appeal was barred, either party may 
wilfully raise a false and unfounded dispute as to the amouul of rent in the 
subsequent suit, to make a second appeal allowable under section 153 of the 
Bengal Tenancy Act. 

Of the cases cited Bhnla Bluu v. Adorning, (LK81) I.L.R., 9 Bom., 75, and 
Vithilinga Padagachi v. /Ufulingn Mudah, (1891) I.L.R., 15 Mad., Ill, are no 
doubt in point; but for tho reasons given above, I must respectfully dissent from 
them. As for the cases of Misir Raghobardial v. Shoo Bakah Singh, (1882) L.R., 
9 I. A., 197, and Edunv. Bochun , (1867) 8 W.R. 175, they are clearly distinguish¬ 
able from the present. The question raised in those cases was whether a judgment 
passed by a Court in a previous suit was conclusive upon any matter raised in a 
subsequent suit when the Court which tried the former suit was incompetent to 
try tho latter. and that question was answered in tho negative. There are no 
doubt certain observations in the judgments in those two eases which may seem 
to favour the t respondent's contention ; but they must be taken in connection 
with the point which (lie Court had to determine, and so considered they do not 
warrant the view which the learned Vakil for the respondents asks us to take. 
I should add that the viow I take is supported by the case of David v. Grish 
Chunder Guha, (1882) 1. L. R., 9 Cal., 183. 

For the foregoing reasons I must hold that the judgment in the previous 
suit operates as res judtcala upon the question of instalments. This appeal 
must consequently be allowed, the decree of the Lower Appellate Court reversed, 
and that of the first Court restored with costs in this Court and in the Court 
below. 

Maclean, C.J. —I have had the advantage of reading Mr. Justice 
Bankkjeh’s judgment, and I concur. 


S. C. d. 


Appeal allowed , 
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NOTES. 

[I. The G.P.C., 1903, hoc. 11. Exp. [L, wh.ch is n'ivv, enacts that ‘‘for the purposes of 
this section, the competence of a Court shall be determined irrespective of any provisions as 
to a right of appeal from the decision of sych Court." 

This is in accordance with the previous decisions in 25 Cal., 571; (1900) 23 Cal., 78 ; 
(1901) 24 Mad., 444 which, however, was overruled m (1905) 29 Mad., 195. See also 
(1905) 10 C.W.N., 529: (190H) 35 Cal.. 35:3; (1907) P.R. 57; (1904) 9 C.W.N., 656;, 
(1913) 19 C.L.J., HI. The decision in (1909) 18 O.W N , 1197 : 10 C.L.J., 420, discusses the 
question of res judicata- with roleivnct* to review proceedings m the same -nit. 

II. Bent does not include interest, (1906) 11 O.W.N.. 110; 5 0.L.J,, 69. 

III. As regards appeal in rent suits, see also (1905) 5 (J.L.J., 73 (n) ; (1901) 25 Bom., 
625. ] 


[580] The, Jsi December, IS!)7. 

Present: 

Sir Francis William Maclean, Kt., Chief Justice, 
and Mr. Justice Bankrjek. 

Fazil Howladar.) udgment-dobtor 

versus 

Krishna Ikmdhoo Boy.Decree-holder.* 

Civil Pi oc.edu re Cede [Act XIV of Isbx), section E-VP —Decree for payment of 

money—Decree for sale of hypothecated property, which also made the, 

defendant personally /inhlc in case of insiilluaency — Mmttjage decree. 

A decree, which directs the realization of the decretal amount from the hypothecated 
property, and, ll iusullicionl, makes the defendant remain person.ill;, liable, is a mortgage 
decree, and not a “decree for pavmcnt "f money” within the meaning of s. 230 of the Code of 
Civil Procedure. 

Ran 4 Cham llhayat v. tihcubnrnt Ila i, (11391) I. L. It., 16 All., 118, followed. 

llarl v. Tam Piasanna Mukhin ji, (1H85) 1. L. It.. II Cal., 7J8, distinguished. 

Jogemaya Daxsi v. Thnrkoiumu !«v s,m, () I. L. R., 21 Cal., Fid, referred to. 

THE facts of the cast, so far as bitoy arc necessary for tho purposes of this report 
and the arguments, appear sufficiently from the judgment, of the High Court. 

Moulvi Shamsul Hilda for the Appellant. 

Baliu 11 assaal Kunuir Hose for the Respondent. 

Thefollowing judgments woredolivorod by the High Court (MACLEAN, C.J., 
and Banerjeic, J.) : — 

Maclean, C.J. - The iirsl question wo have to decide is whether thodecree 
in this case is a mortgage doom; That point has not been very seriously 
argued bv the learned Valid lor the appellant, because ho yirfually admits 
that he cannot distinguish a icount decision of this Court, in the case of 
Jogemaya Dassi v. Thackomom Dassi, (lEOti) I. L R., 21 Cal., 17:1, from the 
present case upon that point. In my opinion the decree in this case was a 
mortgage decree. 

That being so, tho further question arises, whether the plaintiff is now 
entitled to take any further execution proceedings [S8I] to obtain tho benefit 
of this decree, tho appellant urging that lie is dehairod from doing so by reason 
of the third paragraph of section '230 of tho Codo of Civil Procedure which 
says that “ No subsequent application to execute the same decree shall be 
granted after the expiration of twelve years from any of tho following dates.” 

* Appeal from Order No. 362 ol 1397, ngnmM, Llw i>i<1l>i" of Balm Dahsndi' i Lul Shnmu, 
Subordinate Judge of L’aokaguugu. d.ili d tbc20Ui of July 1397, ittih-iuing tin, urdur of Babu 
Kajoni Kan to Ghattcrjui; Munsif of L.irn.il, d.ued Urn LL of May 1397. 
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The decree referred to in that paragraph of the section is admitted to be a 
“decree for the payment of money,” arid we therefore have to decide whether 
the decree, in this case, is a decree “ for payment of money ” within the meaning 
of that paragraph of section 230. The dearee was dated J.6th May 1884, and 
the last execution proceedings were on t.he Hth May 1896, and the present 
application for oxocution is dated 30th November 1896, so admittedly a period 
of twelve years has expired from the date of the decree. The translation of 
the decree as handed up to me is in those terms: “ It is ordered that the suit 
be decreed ex parie and the sum of Rs. 323 claimed (in the suit)and the costs of 
this suit Rs. 34-8 as., with interest at 6 per cent, per annum from thisday till the 
date of realisation, plaintiff do get from the hypothecated property. If 
insufficient, defendant to remain personally liable.” 

This question has been before the Allahabad High Court, and it was there 
decided in the case of Ram Outran Rluu/al v. Shenbarat Rai (1894) I. L. R. 
16 All., 418. "that a decree for sale of hypothecated property made in a suit 
for sale upon a mortgage bond is not a decree for the payment of money within 
the meaning of section 230 of the Code.” 

Looking to the reasoning upon which that decision is based, and having 
regard to the various sections of t he Code of Civil Procedure to which attention 
is drawn in that judgment, with the object of showing that under certain sections 
of the Code the term “docree for payment of money” is used in contradistinc¬ 
tion to other decrees, I concur in that decision and in the reasoning by which 
it is supported. This being so, 1 scarcely think that it is necessary to go through 
the various sections which have been referred to in the course of the argument, 
though I may briefly say that sections 2 10 and 322 and 204 of the Code 
indicate to n>v [582] mind the distinction to which 1 have referred, that 
is to say. Hie distinction drawn in the Code between a decree for the mere pay¬ 
ment of money and a decree with other objects, and giving other relief. Reliance 
is placed hv the appellant upon the ease of Hart v. Tara Prasanna Mnkherji 
(1885) 1. L. R., LI Cal., 718, decided by this Court, hut there, as has been 
pointed out in the course of the discussion, was a distinct order upon the 
defendant personally to pay the money. Ln the present case there is no such 
order; there is merely that which is tantamount to a declaration that if the 
property bo insufficient, the personal liability is to remain, and I may here 
remark tint in this ease as regards any personal liability of the defendants to 
pay the money, both the Courts below have held that the application is too 
late, and the execution proceedings decreed are confined to a realisation of the 
property only. 

Reliance whs placid l>\ the learned Vakil for the appellant upon certain 
passages in tiro judgment' of M.W. 1‘JIHRSON and TkkvicIjYAX, .1.1., in the case of 
■loqmMi/a lJaani v. Huu-hotnuni J>a\ht , ((8'J6) 1. L.K., 24 Cal., 473, to which I 
have alleady referred, and for the purpose of showing that in that case those 
learned Judges held that a mortgage decree, such as the present, was a decree for 
the pay moot of money within the meaning of section 230 of the Code. 1 was a 
party to that decision, and the reliance 1 placed upon that section is indicated 
by my observations at p. 487 of the report. Personally J did not in that case ex¬ 
press any opinion ujion the point which is the subject of discussion before us now, 
though no doubt there are passages in the judgments of my learned brotherswhich 
do support the appellant’s present contention. But speaking from recollection, 
and seeing that neither fclio case in the Allahabad High Court nor the case of 
Jhitl v. Tam f’rns'uma Makhrrii. (1885) 1. L. R., J1 Cal., 718, were cited, and 
looking to the head nofool f be case Joqrmaim Dasstv Tharkomom Dassi, (1896) 
i.L.ib, 24 Cal., L73, as to the application to that case of section 230, and to 
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the circumstance that the point was nob necessary to 1 he decision, T am not satis¬ 
fied it was the intention of thoso learned Judges finally io decide the point. But 
evonif[583] it wore, the decision would not avail the appellant, here as I notice that 
in that case thero was a decree agaifrst the defendant personally for paymont. 
For these reasons, and, adopting as I do, the reasoning and conclusion of tho 
learned Judges who decided tho case in tho Allahabad Court., 1 think that a 
decree such as this is not a decree for payment, of money within the meaning 
of paragraph 3 of section 230 of the Codo, and consequently that the order of 
the Court below was right and must he affirmed. 


Banerjee, J. --T am of the same opinion. Two quo ' on raised 

beforo us by the learned Vakil for tho appellants: just. ■ decree in 

this caso is a mortgage decree, that is a decree ordering . tin- .initgaged 

property, or whether it is simply a money decree, t.ha,i b a decree ordering the 
payment of money by the defendant : and, second, whet-eer, even if the decree 
be held to ho a mortgage decree, tho present application for execution is not 
barred by section 230 of tho Code oi Civil Procedure. 


As to the first question, having regard to the terms of the decree, I am 
of opinion that it is a mortgage decree, that is. a decree ordering the sale of the 
mortgaged property coupled with a decree for the realization of the balance of 
tho mortgage dobt, if any, left after tho sale of the mortgaged property, out of 
any other property belonging to the judgment -debtor. The terms of the decree 
in this case come very much nearer to t.iie terms of the decioe in the case of 
Jagemaya Uassi v. Tliackomom JMsst, (18%) I. L. Ii., 21 Cal., 173, than to tho 
terms of the decree which was tho subject of discussion in the case of Chundra 
Nath Dcy v. Jiiirroda Shoovdury (ihosc, (l H!)o) I. L. K. t 22 Cal., 813. Tho last 
mentioned case is therefore distinguishable from tho present: and following the 
case of Jogcmaya Das si v Tlmiumwiu Dussi, (18%) I.fj.lt., 21 Cal., 173,1 
think we must hold that the decree in this ease was a mortgage decree. 

As to the second contention, the Courts below have already held that so 
much of the decree as anti.elites the deciee-holdu' to realise 1 lie judgment- 
debt out of any property oft lie judgment-debtor other [584] than the mortgaged 
property is barred under section 230 of the Code, and too only question now 
before us is whether that portion of tho decree which directs the realization of 
the mortgaged debt by sale of the mortgaged property is also barred under 
section 230. That question ought, in my opinion, to be answered in the negative. 
Although tho first parugi aph of section 230 relates to a decree generally, tho 
third paragraph which contains tho rule of limitation now relied upon spunks of 
an application to execute “ a decree for the payment of money or delivery 
of other property.” Can it he said that tho decree that is nqw sought to 
be oxocuted is one " for the payment of money, ” or, more, strictly speaking, 
is that portion of tho decree made in tho suit which is for the payment, of 
money ? No doubt, every mortgage decree directs tho mortgagor within a 
certain timo fixed by the Court to pay Lhe mortgage debt; and if such 
payment is not made, the decree directs the sale of tho mortgaged property. 
The decree in this case did not specify any time within which payment was 
to be made* But we need not consider the question whether that defect 
vitiates the decree, because it is too late now' to raise that question. What 
the decree-holder is now seeking to execute is only so much of tile decree 
as directs the sale of tho mortgaged property ; and an application to execute 
such a decree is not.,.in my opinion, within the scope of the third paragraph 
of section 230 of the Code. That the Code of Civil Procedure clearly observes 
a distinction between a simple decree for the payment of money and a decree 
directing the realization of money by the sale of mortgaged property, will be 
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dear from section 322 of the Code, and will also be borne out by a reference 
to sections 254 and 295. The view I take is fully sujiported by the case of 
Ham Charan lihagat v. Sheobaral Hat, (1884) JT. L. R., 16 All., 418. 

As for the case of Hart v. Tarn. Prastmna Mnkherji, (1885) I.L.R., 11 
Cal., 718, that is clearly distinguishable from the presont, because the ques¬ 
tion that arose there was with reference to the applicability of section 295 to 
the decree in that easo, arid it was hold that section 295 applied, one of the 
reasons evidently being that the decree in that case not only directed sale of 
the mortgaged property, [585] but also authorized the realization of the 
money decreed by sale of property other than the mortgaged property. 

As for certain observations of two of the learned Judges iu the case of 
Jogemayav. Thar.komoni, (1896) I. L.R., 24 Cal., 473, referred to, they have been 
considered in the judgment ju^t delivered bv the learned Chief Justice, and I 
need say nothing more than this, that those observations, though they maybe 
construed as favouring to some extent the construction contended for by the 
learned Vakil for the appellant, are observations that were not necessary for 
the decision of the caso. 

' S. C. G. Appeal dismissed. 


NOTES. 

[This was followed in (1898) 2G Cal.. 160; (189!)) 27 Cal., 285 ; (1918) 17 C.W.N., 1039; 
see the eases in note (2) on p. 07 Dr. Rush Beburi CJhn.sIi’s Mortgages, TV'Edit., (1911) Vol. I. 
See also (1904) 31 Cal., 792 ; (1907) 31 Com., 308 ; (1908) P.L.R., 121.] 


[ 25 Cal. 585 ] 

The 9th February, 1898. 

PRESENT : 

Sir Francis William Maclean, Kt , Chief Justice, 
Mr. Justice Macthekson, Mr. Justice Trevelyan, 
Mr. Justice Eanerjke, and Mr. Justice Stevens. 


Kanti Chundor Goswami.Plaintiff 

versus 

Eisheswar Goswami and others.Defendants.* 


* 

Lunatic—Act XXXV of 18, id— Unceriificaied guardian, Powers of — Manager 
of Joint Hindu Family, Powers of — Guardian—Sale by do facto 
Guardian of Lunatic's share. 

Act XXXV of 1858 does not airnot the genual provisions of Hindu law as to guardians 
who do not avail themselves of the Act, and th>- managing member of a joint Hindu family, 
one of the members of which is a lunatic imj, in easo of necessity, sell joint family property 
including the lunatic’s share although ho does not hold a certificate under the said Act. 

Bam ' Chunder Chuckerbutty v. Brojonath Mosoomdar, (1879) I. L. R., 4 Cal. 929, 
followed in principle ; the Court of Wards v. Kujmhnun Singh, (1873) 10 B. L. R., 364; 19 
W. R., 163, disapproved. 

• Appeal from Appellate Decree No. 287 of 1897, against the decree of Babu Kadar Hath 
Hozumdar, Subordinate Judge of Kurd van, dated 23rd December 1896, affirming the decree 
of Babu Aughore Hath Biswas, Munsif of Burdwan, dated 24th February 1896. 






BISHESWAR GOSWAMI See. [1898] l.L.R. 28 Cal. 886 


THIS oase was referred to a Full Bench by Stevens, J., sitting alone to hear 
appeals not exceeding Bs. 50 in value. A Full [ 886 ] Bench consisting of five 
Judges, Maclean, C.J., and Macpherson, Trevelyan, Banerjee and 
STEVENS, JJ,, heard the case on life 1st February, and the appeal was dismissed 
with eosts. The judgments of the Full Bench were subsequently recalled, it 
appearing in the trial of another appeal referred to the Bench that there could 
not be a valid reference from a single Judge to a Full Bench. The order was 
as follows:— 

“ MACLEAN, C.J.—We directed this case to be put on the Board to-day 
under these circumstances. In the case heard by the Full Bench yesterday 
S. A. No. 1517 of 1896, objection was taken that there could not be a valid 
reference from a single Judge tq a Full Bench. That case has been considered 
by us, and we have arrived at the unanimous conclusion that such a reference 
cannot be made. In the present case that objection was not taken, but the 
decision I have referred to applies equally to the present case, which was also 
a reference by a single Judge. Therefore the reference to the Full Bench was 
bad, and our judgment which has not been signed, passed and entered, must be 
recalled. Strictly then our course is to send the case back to Mr. Justice 
STEVENS, but, in order to save the parties expense, and as they consent, the 
proper steps shall be taken to have the case heard by a specially constituted 
Court of the same five Judges who heard it on the previous occasion. This 
will, we consider, get rid of any difficulties, and save the parties expense.” 


The plaintiff in this case sued for declaration of his titlo and recovery of 
possession of 1/12 share of a tank after cancellation of a deed of sale, dated the 
31st Assar 1291, alleged to have been executed by his brother Hari Madhab. 
It was stated in the plaint that the plaintiff became of unsound mind while living 
jointly with Hari Madhab, and that he became of sound mind five or six years 
before the suit. It was further stated that Hari Madhab and the plaintiff had m 
together an 1/6 share in the tank, that Hari Madhab wrongfully sold the plain¬ 
tiff’s share to the defendant during the plaintiff’s insanity, and that the plaintiff’ 
not having been benefited lv, the sale the sale was not binding upon him. 

The defence inter alia was that a'joint debt of the plaintiff and his brother 
was paid off by selling the share in question, and that the plaintiff’s brother 
sold it as manager of the family comprising [887] himself and the plaintiff, 
and that the plaintiff was benefited by the sale. 

The lower Court dismissed the plaintiff's claim. 

The plaintiff appealed to the High Court. 

The question raised in the High Court was thus stated by STEVENS, J., 
iu his order of reference to a Full Bench :— * 

“ The point which arises in this case is, whether a sale by the managing 
member of a joint Hindu family, which included a lunatic, of a portion of a 
joint family property, including the interest of the lunatic, is had so far as the 
share of the latter is concerned, on the sole ground that the manager, who 
was the lunatic’s brother, did not hold a certificate under Act XXXV of 1858. 

It has been found on the facts that the transaction was a prudent one 
entered into for the benefit of the lunatic, and that the lunatic actually derived 
benefit from it. 

According to the ruling in the case of Court of Wards v. Kupulmun Singh, 
(1873) 10 B. L. B», 364 : 39 W. B., 163, the sale of the lunatic’s interest 
would appear to be invalid. The principle on which that case seems mainly 
to have been decided was that in all cases of disqualification the appointment 
of a guardian to the disqualified person lay according to the Hindu law with 

4 
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the State, and inasmuch as by Act XXXV of 1858 a particular course was . 
marked out for the Court as representing the State, to pursue, in regard to 
appointing a guardian or manager of a lunatic’s estate, no appointment of such 
guardian or manager could be properly effected after the passing of that Act 
otherwise than in the special manner prescribed thereby. It was held that 
any equitable principle that might apply to dealings bona fide for valuable 
consideration with a de facto manager who had not obtained a certificate under 
the Act could not extend to transactions which in the case of a certificated 
manager would have required the previous sanction of the Court under 
section 14 of the Act. 

Those principles were applied on the authority of that decision [588] among 
others in the case of Abhassi Begum v. Itajrup Rocnwar , (1878) I. L. B., 

4 Cal., 33, which was an analogous case under Act XL of 1858, section 18 of 
which corresponds closely to section 14 of Act XXX.V. 

The latter case was overruled by a Full Bench of tho Court in the case 
of Pam hander Chuckerbutty v. Brojo Nath Moznmdar, (1879) I. L. R., 4 Cal., 
929. The case in 19 Weekly Reporter, 163, was referred to in the argu¬ 
ment, but was not mentioned in the judgment of the Full Bench, which more¬ 
over proceeded on the construction of Act XL of 1858 itself and on the history 
of previous legislation on the subject. Although, therefore, the principles, on 
which the case in 19 Weekly Reporter, 163, was decided, were not followed 
by the Full Bench, and so far the decision may be said to have been dissented 
from by implication, it was not expressly overruled. 

I think that, though all the considerations noticed in the judgment of the 
Full Bench are not applicable to Act XXXV of 1858, there does not appear to 
be any substantial difference of principle between that Act and Act XL of 1858, 
so as to render correct the application of section 14 of the former Act in 
circumstances analogous to those in which the application of section 18 of Act 
XL of 1858 has been held by the Full Bench to be incorrect. I, therefore, 
venture to differ from the decision in the case of Court of Wards v. Kupulmun 
Smgh, (1873) B. L. R., 364 : 19 W. R., 167, and I accordingly refer the matter 
for the decision of a Full Bench.” 

Babu Digambar Chatterjre appeared for the Appellant, and contended that 
on a proper construction of the deed of sale, the interest of the lunatic did not 
pass thereby, but only an 1/12 share, and that of the brother who executed this 
deed was meant to be sold. Lie further contended that the brother had no 
authority to sell the interest of the lunatic without a certificate under 
Act XXXV of 1858, and cited Court of Wards v. Kupulmun Singh, (1873) 

B. L. R., 364: 19 W. R., 167, and Goureenathv. Collector of Monghyr, (1867) 

7 W. R., 5. ‘ 

Babu Nilmadhab Bose (Babu Shib Chandra Palit with him) [589] on behalf 
of the Respondent argued that the principle of Hanuman Prasad’s case should 
be applied; it appeared from the pleadings that it was understood that the 
plaintiff’s share was sold, and the facts found were that full value was paid 
for the entire it share, and that the plaintiff benefited by the sale. The case 
cited from 7 W. R., 5, supported the defendant, and that from 19 W. R, only 
proceeds on the view that the unauthorized guardian should not possess more 
power than the authorized. That case is considerably weakened by the sub¬ 
sequent case in 1. L. R., 4, Calcutta Series. The two Acts XXXV and XL of 
1858 wero passed at the same time and are similar in their scheme, and should 
be construed co be on the same principles. See section 14 of the Lunatics’ 
Act and section 18 of the Minor's Act. The principle of the Full Bench ruling 
in I. L. R., 4, Calcutta Series, should be extended to the case of a lunatic. 
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Baba Digambar Chatterjee in reply. 

The Judgments of the High Coart (Maclean, C.J., Macphkrson, 
Trevelyan, Banerjee, and Stevens, JJ.) were as follows:— 

Maolean, C. J.—The question we have to decide is whether a sale by 
the managing member of a joint Hindu family, which includes a lunatic, of a 
portion of a joint family property, including the interest of the lunatic, is bad 
so far as the share of the latter is concerned, on the ground that the manager, 
who was the lunatic’s brother, did not hold a certificate under Act XXXV of 
1858. It must be taken that the sale in this case was effected by Hari Mad- 
hab, brother of the lunatic, to pay off' a debt of the joint family, and that there 
was necessity for the sale. 1 entertained during the course of the argument 
some doubt as to how this question should be answered ; but on the whole I 
have come to the conclusion that it must be answered in the negative, in other 
words, I think the sale is good and binding. 

Two points have been urged before us on behalf of the plaintiff', appellant, 
and the first point is upon the construction of kobala in question. It 
is contended for the appellant that on the construction of the deod JIari Mad- 
hub only sold his own interest [590] in it and not the interest of his then 
lunatic brother, the present plaintiff. 

If the document stood alone and tho question were ono merely of the 
construction of the document as it stands, there might be some difficulty in 
saying that it passed anything more than the interest of Hari Madhub. But 
the authorities cited appoar to me to establish that in a case of this class, the 
Court may tako into consideration not only tho language of tho deed itself, but 
may look into all the surrouuding circurnstancos in order to ascertain what 
the true intention of the parties was. This being so, it is not ari unfair infer¬ 
ence from the findings of the Court below that the purchaser intended to buy, 
and that Hari Madhub intended to sell, not only the share of Hari Madhub in " 
the tank in question, but also the share of his lunatic brother. Taking then 
the deed in connection with ! he surrounding circumstances, the right conclusion 
is, I think, that tho sale included, and .was intended to include, both the shares. 

Upon the second point, the decision of this Court in the case of Court 
of Wards v. Kupnlmun Singh, (1873) 10 B. L. B., 364 : 19 W. R., 163, where 
it was held—I am now reading from tho head note—“ That all dealings with 
a lunatic’s property must he made by the hands of a guardian or manager to 
be appointed by the supremo civil power; the legality of the guardianship 
depending on such appointment,” is an authority in the plaintiff's favour. But 
in a later case decided by a Full Bench of this Court- - Ham Chnnder Chvcker- 
butty v. Brojo Nath Mozumdar, (1879) 1. L. II., 4 Cal., 929, it vfas held that it 
was not the intention of Act XL of 1858, which was no doubt an Act appli¬ 
cable to infants and not to lunatics—“ to alter or affect any provision of Hindu 
or Mahomedan law as to guardians who do not avail themselves of the Act. 
The scope of tho enactment is merely to remove legislative prohibitions to con¬ 
fer exprossly a certain jurisdiction, and to define exactly the position of those 
who avail themselves of, or are brought under, the Act, leaving persons to whom 
any existing rules of law apply unaffected.” 

[891] That case no doubt applies to the case of an infant and not to that 
of a lunatic, but the statute relating to lunatics (Act XXXV of 1858) was 
passed in the same.year as that relating to infants, and the provisions of the 
two Acts, qua the present point, are substantially, if not absolutely, analogous. 
Although, as I said before, I, in the first instance, entertained some doubt on 
the point—a doubt which was fostered by the circumstance that there is no 
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rvtyrai ip&JVtoiQtf to the Hitaksbara for the cafca of a lunatic, though fcwto is 
for th608.se of a minor—I think theie&eomng upon whwh tbe Judgment ifl the 
total' Shall Bench case is based applies with equal force to the case of a lunatic 
as to the case of an infant It is difficult to see any leal distinction ut princi¬ 
ple between the two cases having legard to the wide and somewhat general 
poweis of the managei of Hindu joint family piopert\ and which prevail 
aoeordmg to Hindu law The necessity lor the sale must of eourse be shown 
Upon these shoit grounds 1 am of opinion tli it the salo in question is good, 
and that it binds the share of the lunatic 

The appeal theioloie f ills, and must lie dismissed with costs, but theie 
will be no costs of the lofciuice Ji\ Mi Justice Sir M ns which pioved to bo 
abortive 

Macpherson J —I think tint on the ticts found the plaintiff s brothel 
hid powti to dispus* of th< pluntiti s nitcust in the link m ouestion, the 
plaintiff hem*, i lunatic it Hit timo of the sik The tink w »s the ]omt pio 
peily of the two hrothn-. and the pi untiff s buff 1 n w is in theposition of the 
man igu let \K\\ of 1H >8 does not mike tin ippomtmcnt of a guardian 
cnnnni^Ok < mipulson in tf t cisoofevciy lunitic noi does it deprive the 
mzni„uu, mom hoi o< a Hindu / muly otic of the memheis of which is a 
lunitic ot the poweis of dcihug with the f unit's piopeity in cise ot necessity 
Tlx luthontv of the cise of (oint of I Vu<hv lu/puhnun bitu/h (1873) 10 
B I K U>1 10 W R 103 Ins I think been gtedly sh iken by the case of 
limn ( hund/i Chud eibuth/ \ hi i)o \ tfh Ma umd u 1879) I L R , t Cal, 
929 decided 1>\ i J ull Btnch of this C juit Roxsons winch led tho Full Bench 
to hold [392] thi* i dr fa I guudt n ot i nun >i Ins authoiity in cise of 
necessity tod il with the ini int s piopcitv ipply in m\ ouinion oqually to 
the ca&c of a Hindu family one mombei ol which is i Inn du 

On tho ot hoi point is to whethoi tho bile dil ictuilly pass the mteiest of 
‘ the piuntiff I igu< in the \»w expussul b\ tho Ion nod Chut Justice 

Trevelyan J I also i„iet in the view t iken In the 1c nned Chief Justice 
ori both tho que -.hous \s lt^uds tlic lust queff i hi I tin ik tint it lb alwayb 
to lx dctei mined in these c isos liom tho t mis ot the died ami surrounding 
cuoumsl inces wl at th j utios intended should piss whethei they intended 
that the sb u< ot tin limioi, oi ♦ he lunitic as the f iso m bo should pass, 
oi whothu the\ onK intend d tint tho petson who w is ictuig toi such a 
mi noi oi a lunitic should b consideied Va deihn„ with Ins own piopeity In 
this cast one twelfth shue ol tho property did actually belong to the manager 
himself tntl one twelfth belong d to the lunitic Loiking it tho deed itself and 
h ivmg legiul speci iJh to the locision of the late Si B him s PbACOth, Chief 
Justice, ind Mi Tu^tice DlV VHKA Najlh MllXJ ll in Judaoualh Chuck /1 butty v 
Jmnt.s Tu/cdu, (1S69) U W R , 20 I un bound to say that the piopcrty of the 
lunatic passed bv tho b do in question In that case, is in the present case, 
the inanagci had apparently a shaie of his own besides the share with which 
he was dealing The learned Chiof Justice theie sud ‘ In this case it appears 
to be clear that the \endois intended to puss the whole property and not 
meiely tho shaic which they passed in then own right, fast because they pro 
fessed to sell the w hole, and secondly, because m the deed they lecite a necessity 
which it would have boon wholly unnecessary foi them to have done if 
they weie selling m their own light In the present case, also, the manager 
professed to bell the whole one sixth In this case, algo, he professed to 
bell such pmpeity in ordez to pay off a debt which is admitted to be a 
lomt family debt It is described m the plaint as a joint family debt, and 
thio ighout it has been treated as such It seems to me, therefore, that thereto 
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L0V9J smsoiutety no distinction whatever between the case of Judoonath 
OHitm&rbuUy v. James Tweedie, (1869) 11 W.B., 20, and .the present ease. I, 
therefore, hold that the parties must have intended that the whole one-sixth 
should pass. • 

I also agree in the view that the decision in Bam Chunder Chuckerbutty 
v. Brojo Nath Mozumdar, (1879) I. L. K., 4 Cal., 929, practically concludes 
this case on the point referred to us. 

Banerjee, J.—X am of the same opinion. Upon the first of the two 
points raised, namoly, that relating to the construction of the conveyance, I 
do not think it necessary to add anything to what has been said in the 
judgments of the learned Chief .lustice and Mr. Justice Trevelyan. 

Upon the second point, which is the one that has given rise to this re¬ 
ference, I wish only to add a few words in answer to the contention raised by 
the learned Vakil for the appellant, that the case of a lunatic is distinguishable 
from that of a minor. The distinction which is sought to he drawn is this: 
Whereas the case of a minor is expressly provided for bv Hindu law, and it 
was this express provision of Hindu law that was made the basis of the deci¬ 
sion of the Full Bench in tho cise of Ram Chunder Chuckeibutti/ v. Brojo 
Nath Mozumdar , (1879) I. L. li., 4 Cal., 929, theie is no such provision 
relating to the case of a lunatic \nd there being no such provision relating 
to the case ol a lunatic, it is argued that the onlv authorit\ dealing with his 
property must be that deiived from Act XXXV oi 1858. 

The answer to this argument, in my opinion, i-, this Though tho passage 
of the Mitakshara which is refertrd to, namely, Mitakshara, Chapter I, Sec¬ 
tion I, para. 29, relates only to the case of minors, tho text ol Biihaspati upon 
which that passage is a comment, and which is quoted in the preceding para¬ 
graph, is quite general m its terms, and would include tho case of a lunatic, 
or other disqualified person, just as much as lhat of a minor , and if that is 
so, it cannot be said that tho case of a lunatic is absolutely uuprovidod for in 
Hindu law. The view 1 take is [594] sup]toiled by a decision of Ibis Court in 
the case of Goatee Nath v (lollcotoi of Muntjhyr, (18(57) 7 W R., 5. That 
being so, 1 do not think that there can bo inn reason foi distinguishing tho 
case ol a lunatic from that ol a minor, in regaul to whom it has already been 
settled by the decision of this Court in tho case of Ii<itn Chanda Chucker¬ 
butty v. Brojo Nath Mozumdai, (1879) F.fj.R., t Cal., 929, that a de facto 
guardian or manager has the power of doaliug with his pmpeita in case of 
necessity, l think the rule of law which requires a puiehasor in such a 
case to prove necessity in order to sustain the alienation in his iavour, is 
a sufficient safeguard against the interest of the lunatic being sacrificed. 

Stevens, J. I agree. 

S. C. C. Appeal dismissed. 
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This case was referred to a Full Bench by Maclean, C.J., and BaNER- 
JEE, J., on the 9fch August 1897. The order of reference was as follows':— 

Banerjee, J.—This appeal (yises out of an application for execution of 
a decree for possession of certain immoveable property and for damages. The 
first Court, on the 21st May 1886, gave the plaintiff a decree for possession 
and for damages against all the defendants. Against that decree all the defend¬ 
ants, except No. 1, preferred an appeal, and the Appellate Court, on the 2nd 
July 1887, reversed so much of the decree as made the appealing defendants 
liable for damages, but it affirmed the [896] decree in every other respect. 
And a second appeal from the decree of the Appellate Court was dismissed by 
the High Court on the 9th of July 1888. 

The first application for execution was made in the Court of the first 
Munsif of Howrah on the 7th of July 1891; it was returned by the first Munsif 
on the 21st of August following for want of jurisdiction ; and it was presented 
on the same day to the proper Court. The application askod for issue of 
notice on the judgment-debtor for delivery of possession and for attachment 
and sale of certain immoveable properties for realization of the costs and dam¬ 
ages decreed. Notice undor section 248 of the Code was issued on tho judg¬ 
ment-debtors on the 8th September 1891, and on their objection that the 
particulars required by section 235 were incorrectly stated, the application was, 
by an order of the Court, dated the 11th January 1892, allowed to he amended. 
Thrsiast-mentioned order was reversed by the Appellate Court, and the Munsif 
was directed to deal with the application for execution as originally made ; and 
the execution case was dismissed hv the Munsif, on the 13th July 1892, for 
want of prosecution. A second application for execution made on the 15th 
August 1893 was rejected on the 4th April 1894 for incorrectness in the state¬ 
ment of necessary particulars, and then the present application was made on the 
19th of June 1894. The judgment-debtors urge that it was barred by limitation ; 
the first Court gave effect to this objection, but the Lower Appellate Court has 
reversed the decision of the Court, and ordered execution to proceed ; and 
hence this appeal by tho judgment-debtors. 

Two contentions have been raised in this appeal- 

First —That execution is barred against all the defendants, as the appli¬ 
cation of the 7th of July 1891 was not one according to law ; and as there was 
no other application within three years even from the date of the decree of the 
High Court; and 

Second —That even if the application of the 7th of July 1891 bo held to be 
one according to law, still execution is barred against defendant No. 1, as time 
runs in his case, not from the [897] date of the decree of the High Court, but 
from the date of the decree of the first Court, that is, the 21st of May 1886, 
there having been no appeal by or against him from that decree. 

In support of the first contention, it is argued by the learned Vakil for 
the appellants that many of the particulars required by section 235 of the Code 
were incorrectly stated in the application of the 7th of July 1891, and that it 
cannot therefore be regarded as an application made according to law within 
the meaing of Article 179, Clause 4 of Schedule II of the Limitation Act; and 
the cases of Asgar Ali v. Troilokya Nath Ohose, (1890) I.L.R., 17 Cal., 631, 
and Gopal Sah v. Janki Koer, (1895) I.L.R., 23 Cal., 217, are relied upon. 
It was conceded, however, and very properly conceded, that the decree-holder 
was entitled under section 14 of the Limitation Act to exclude from computa- 
^ tion the time from the 7th July to the 21st August 1891. 
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That being so, and the decree-holder being admittedly entitled to reckon 
time as against at least some of the judgment-debtors from the date of the 
final decree in appeal, that is, the 9th of July 1888, execution is not barred 
against them, if the application of the 7th TTuly 1891 is one within the mean¬ 
ing of Clause 4 of Article 179, that is, if it is an application according to law 
within the meaning of that clause. 

Now the question whether an application for execution or for taking 
some step in aid of execution is one according to law within the meaning of , 
Article 179, Clause (4), has to be determined with reference to the circum¬ 
stances of each case ; and while on the one hand an application must be in 
substantial compliance with the law in order that it may he regarded as one 
coming within the meaning of clause 4, on the other hand, it is not every 
informality that would vitiate an application and take it out of that clause. 
Were it otherwise, bond fide applications for execution would fail to save 
limitation owing to trivial defects of form,—a result which I do not think the 
Legislature could have intended. The view I take is amply supported by the 
authority of decided cases of which 1 need only refer to Bal Kishen 

v. Bedmati, (1892) I.L.R., 20 Cal., 388, and Rama v, Varada, (1892) I.L.R., 

16 Mad., 142. 

The two cases cited by the learned Vakil for the appellants are clearly 
distinguishable from the present, in Asgnr Ali v. Troilokya Nath Ghosr, 
(1890) I.L.R., 17 Cal., 631, while the decree-holder, as I gather from the 
judgment of PRINSEP, J., asked for the sale of the immoveable property of the 
judgment-debtor “ as per list,” no list was attached to the application, so that the 
application did not comply with section 237 of the Code, and no execution could 
he taken out thereon owing to this material defect. 80 also in Gopal Sah v. 
Janki Koer, (1895) f.L.R., 23 Cal., 217, the application, which was consi¬ 
dered to lie one not according to law, was found to be materially defective in 
not complying with sections 235 to 238. Mr. Justice PRINSEP in his judgment 
in this last mentioned case observes : " One of the errors committed by the* 
docree-holdor was in misstating the amount of his decree in a lesser sum than 
he was given, and the Subordinate Judge has consequently limited the execu¬ 
tion to that smaller sum. If that had been the only defect the decree would 
have been capable of being executed for the smaller sum. But in other 
respects, which it is unnecessary to mention, the application failed to comply 
with the requirements of sections 235, 236, 237 and 238 applicable to the 
ease.” These observations go to some extent to support the view I take, that 
it is only material defects that can vitiate an application. In the present 
case, the defects in the application of the 7th of July 1891, as the Lower 
Appellate Court has shown, were not of a material character. The application 
asked for delivery of possession of the property covered by the decree, and the 
decree could well have been executed so far a 3 this part of the prayer was eon - 
cerned. It is admitted again that the application contained a list of the immove- * 
able property sought to be attached and sold for the realization of the money 
decreed, so that there was no want of compliance with the provisions of 
£599] section 237 of the Coda here. Moreover, though the amendment 
allowed by the first Court was set aside on appeal, the Appellate Court did 
not treat the application as one not made according to law, but remanded the 
case to the first Court to deal with the application as originally made—a course 
which it could not have taken if the application had been considered as not 
made according to law. Lastly, granting that the application of the 7th of 
July 1891 was informal and defective as an application for execution of decree, 
it wjjfli&t ary rate, as pointed out by the learned Vakil for the respondent, an 
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application to take some step in aid of execution, that is to say, to issue a 
notice under section 248 of the Code which was hore necessary, the decree 
having been passed more than one year before. A notice was issued according 
to the prayer made in this application, and the application and the notice were 
sufficient to keep the decree alive. See Behari Lai v. Salih Ram, (1878) 
I.L.R., 1 All., 675, and Dhonkal v. Phakkar , (1893) l.L.R., 15 All., 84. 

The first contention of the appellants must therefore fail. 

In support of the second contention that time runs as regards defendant 
No. 1 from the date of the decree of tire first Court, the cases of Ihir Proshad 
v. Enayet IJossein , (1878) 2 C.LR., 471, and Raghu Bath v. Ahdul Hye t 
(1886) l.L.R., 14 Cal., 26, are relied upon. These casosare in conflict with 
that of Gunga Moyce v. Shib •Hunker, (1878) 3 C.L.R., 430, which I am 
inclined to follow, as the decision in this last mentioned case appears to be 
more in conformity with the language of the law, than time in the two cases 
cited for the appellants. Moreover, Explanation £ to Article 179 of Schedule 
II of the Limitation Act makes a distinction between a joint decree against 
several defendants and a decree in which separate reliofs are granted against 
different defendants, with reference to Clause 4, wdiile no such distinction is 
made with reference to Clause 2; and this to my mind is a clear indication 
that the [600] Legislature intended that time should run from the date of the 
final decree of the Appellate Court where there has been an appeal irrespective 
of. the question whether the appeal related to the whole decree or not. 

In this conflict of decisions in this Court, a reference to a Full Bench 
becomes necessary, and as this is an appeal from an Appollate order having the 
force of a decree, the whole case must be referred to a Full Bench. & 

Maclean, C.J.—I agree that tins case should be referred to a Full Bench 
reserving my opinion upon the question raised. 

Babu Prosonno Cl opal Roy, for the Appellant. 

Babu Nil Madhub Bose and Balm Slab Chunder Palil, for the Respondent. 

Babu Prosonno Gopai Roy.— The application for execution is barred by 
limitation. It is a defective application, as it does not give the right 
number of the suit, the date, and the amount of the decree. Thai being so, 
the application is not one made in accordance with law. See section 230 of 
the Code of Civil Procedure, and the cases of Gopol Sah v. Jan hi Korr, (1895) 
l.L.R., 23 Cal., 217 (223), and Choirdhry Vnmosh Ram Dan v. Kali Puddo 
Banerjee, (1889) l.L.R., 17 Cal., 53. If it is an application not made in 
accordance with law, the issue of a notice under section 248 of the Code of 
Civil Procedure would not save limitation. Application in aid of execution 
must be made according to law, in furtherance of the execution proceedings 
under a decree. See Sujan Singh v. Him Singh, (1889) J L.TL, 12 All. 
399J402), and Dalichand v. Bai Shivkor, (1890) l.L.R., 15 Bom., 242)! 
The execution as against defendant No. 1, at least, has been barred by 
limitation. Limitation as against him would run either from the date 
of the decree of the first Court, or of the Appellate Court, as there was 
no appeal by or against him. See the cases of liar Proshaud Roy v. Enayet 
[601] Hosscin, (1878) 2 C. L. R., 471; Harkant Sen v. Biraj Mohan Roy t 
(1895) I.L. R , 23 Cal., 876 ; Mashiat-un-nissa v. Rani, (1889) I. L. R., 13 All.! 
1; Muthu v. Ghellappa, (1889) I. L. R., 12 Mad., 479; Rughu Nath Singh v. 
Pareshram Mahatn, (1882) 1. L. R., 9 Cal., 635 ; Alullick Ahmed Zumma v! 
Mahomed Syed, (1880) I. L., R., 6 Cal., 194 

Babu Nil Madhub Bose, for the Respondent, was not called upon. 

12 cal.—130 1033 



1.L.R. 25 Cal. 602 gopal chunder manna &o. v. gosain das kalay 118981 


# 

The opinion of the Full Bench was deliverer! by Maclean, C.J. 
{Macpherson, Trevelyan, Banerjee, and Jenkins, JJ., concurring). 

Maclean, C. J. —Although in the reference 1 have reserved my opinion 
on the point referred to the Full Bench, I had the advantage of heaving the 
arguments addressed to Mr. Justice Banerjee and myself in the Court below, 
and of discussing the matter with him, and I am in entire agreement with 
the opinion lie has expressed upon the question of whether the application 
for execution of the 7th July 3891 was or was not one according to 
law. I concur both in the reasoning and in the conclusion expressed by Mr. 
Justice BANERJEE; and as rogards the point which lias been referred to the Full 
Bench, namely, whether the time from which the period is to begin to run is, 
as regards the defendant No. 1, the date of the decree pronounced on the appeal 
or the date of the decreo of the iirst Court, 1 am of opinion that it begins to 
run from the date of the decree on appeal. I only propose to add one or two 
brief remarks to what Mr. Juslico Banerjee has said. With respect to the 
case decided in the Allahabad High Court,, the ease of Mushiat-un-nissa v. Rani, 
(1889) I.L.B., 18 All., 1, the first comment I make is that in that case there 
was a marked difference of opinion amongst the Judges who hoard and decided 
it, and, in the next place, the facts were clearly distinguishable from those of 
the present case, inasmuch as here the decree was a joint one, whilst in the 
Allahabad case the decrees were [602] separate, or any way tantamount to 
separate decrees against each of the defendants. There is no doubt a dictum of 
C. J. Kdgf. which supports tho present appellant’s view, but it was obiter and 
not necessary for the purposes of that particular decision. I allude to the 
passage as to the application of clause 2, article 179 * ou page 13. For myself 
I prefer the reasoning and the conclusion of the two learned Judges who were 
in the minority in that case, and to read the language of sub-section 2 of 
Articlo 179 of tho second schedule to the Limitation Act according to the 
ordinary signification of the words used. That articlo says that, where there 
has been an appeal, the date of the final decree or order of the Appellate Court 
shall be taken to be the time from which tho period is to begin to run. There 
is no such qualification in the articlo as is suggested by tho majority of the 
Judges in the Allahabad ease, and which must be read into the article in order to 
support their view, nor is there anything to lead me to suppose that any such 
qualification or modification was intonded hv the Legislature. The languago of 
the article is reasonably clear, and in my opinion the safer course is to construe 
it according to the ordinary meaning of the words used. Again, upon the 
question of convenience, the convenience seems to me to be all in favour of tho 
view which 1 take. In my opinion, tho answer to the question submitted to 
us should be, that tho time runs, as against the defendant No. 1, from the date 
of the final ord >r of the Appellate Court, which was that of the High Court, 
dated the 9th July 1888 ; and that being so, tho application for execution of 
the 7th July 1891 was not out of time. The appeal fails and must be dismissed 
with costs, including the costs of this reference. 

_^ 7. 7 ..77~'.. 


.Description ot application. 


Period of limi- Time from which period hegins 
tation. I to run. 


For the execution of a decree or 
order of any Civil Court not provided 
lor by No 180 or by tho Code of Civil 
Procedure, section 230. 1 


Throe years ; or 
where a certified 
copy of tho decree 
it order has been 
registered, sixj 
years. 


2. (where there has been an appeal) 
the date of the final decreo or order 
of the Appellate Court, or 


*] 
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Maopherson, J. — I agree with the Chief Justice on both points. 
Trevelyan, J.—I also agree. 

Banerjee, J.— 1 am of the same opinion. 

Jenkins, J.— I ana of the same opinion. 

S. 0. G. Appeal dismissed . 


NOTES. 

[ I. As regards which decree is to be executed when there is an appellate decree, see 
also (1899) ‘29 Mad., GO ; (1902) 20 Mad., 91 : (1902) 5 O. C., 217 ; (1907) 1\ II., 32 : (1907) 
34 Cal., 874 : 7 C. L. J., 300 ; (1914) 22 1. C., 085; 19 C. W. N\, 287. 

II. Mere irregularities of an informal character do not vitiate an application (1898) 
•25 Cal., 594 ; (1901) 23 AH., 1G2 ; (1908) 1 I. C., 210 (Nagpur); (1907) P. R., 32 ; 110 : (1905) 
28 Mad., 557 : 18 M. L. J.. 14.] 


[603] FULL BKNCI1 REFER UNO U. 


The, 1st February, 18118. 

Present: 

Sin Francis William Maclean, Kt., Chief Justice, Mr. Justice 
Macpiiekson, Mr. Justice Trevelyan, Mr. Justice 
Banerjee, and Mu. Justice Jenkins. 


Preonath Sliaha.Defendant No. 1 

versus 

Madhu Sudan Bhuiya.Plaintiff.* 

Evidence Act (I of 1872), section 92— Mortgage., Hale—Conduct of parties -Oral 
Evidence when admissible to prove that an apparent sale is a mortgage — 
Admissibility of parol evidence to vary a written contract. 

Oral evidence of the acts and conduct of parties, Miieh as oral evidence that possession 
remained with the vendor notwithstanding the execution of a deed of out-and-out sale, is 
admissible to prove that the deed was intended to op 'rate only as a mortgage. 

THIS case was referred to a Full Bench by BANERJEE and WILKINS, JJ., 
on the 24th November 1B97, with the following opinion: — 

“This appeal arises out of a suit brought by the plaintiff respondent, 
for declaration of his titlo to, and confirmation of his possession of, an 8 annas 
share in certain plots of land on the allegation that the said share belonged to 
two brothers, Panchcowri Maity and Bonomali Maity; that Panohcowri, without 
the knowledge and consent of his brother, mortgaged the entire 8 annas share 
to Batna Sundari Dassi, wife of Khotra Mohun Shaba, by a deed appearing on 
the face of it to be a deed of out-and-out sale, but both Panchcowri and JBono- 
mali continued to be in possession of the land as before; that the shares of 
the two brothershaving passed by inheritance to Mohendra Nath Maity, son 
of Panchcowri, ho redeemed the mortgage to Rama Sundari; that on his death his 
mother Puti Dasi, ha ving inheri t ed th e said property, sold it to the plaintiff in 

* Reference to the Full Bench in appeal from Appellato Decree No. 205 of 1896. 
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1207, and the plaintiff has since been in possession of the same; that Hari Churn 
Muity, defendant No. 2, having fraudulently obtained possession of the kobala or 
mortgage deed [604] in favour of Hama Sundari, and having, in collusion with 
defendant No. 1, Preonath Shaha, who claims to be the heir of Khetra Mohun 
Shaha, suffered a fraudulent decree for arrears of rent to be obtained against 
himself by Preonath, induced Preonath to cause the property in dispute to be 
advertised for sale ; and that henco the plaintiff is obliged to institute this suit. 

“ The defence, so far as it is necessary to be referred to for the purposes 
of this appeal, was that tho alleged mortgage to Bama Sundari Dasi was really 
an out-and-out sale to her husband Khetra Mohun Shaha by Panchcowri 
and Bonomali under a registered deed of sale, dated the 8th Falgun 1269; that 
the plaintiff’s vendors did not hold adverse possession of the property in 
dispute for twelve years ; and that the decree obtained by defendant No. 1, who 
was the heir of Khetra Mohun Shaha, against defendant No, 2, and the 
proceedings taken in execution thereof, were not fraudulent and collusive, but 
were bona fide and valid. 

“ The first Court found for tho defendant No. 1 and dismissed the suit. On 
appeal by the plaintiff tho Lower Appellate Court has reversed the first Court’s 
decision and given tho plaintiff a decree, holding that the deed of the 8th of 
Falgun 1269, though executed by both Panchcowri and Bonomali, was one 
of mortgage and not of sale, and that the plaintiff and bis predecessors in title 
had been in possession of the property in disputo for more than twelve years. 

“ Against that decree of the Lower Appellate Court defendant No. 1 has 
preferred this appoal, and it is contended on his behalf— 

"First.— That the Lower Appellate Court is wrong in admitting parol 
evidence to contradict the terms of the deed of tho 8th Falgun 1269; and 

“ Second .—That even if the deed be hold to be a mortgage deed, the Lower 
Appellate Court is wrong in giving the plaintiff a decreo without finding that 
the mortgage was either satisfied or extinguished. 

“ Iu support of the first contention, section 92 of the Evidence Act is 
relied upon for the appellant, while the learned [605] Vakil for the respondents 
in answer cites tho cases of Baksu Lakshman v. Gov in da Kanji, (1880) 
I. L, R., 4 Bom., 594, and Hem Chundcr Soar v. Kalin Churn Dass, (1883) 
I. L. R., 9 Gal., 528, as showing that section 92 of the Evidence Act is no bar 
to the admission of evidence of acts and conduct upon which the Lower Appel¬ 
late Court has held the deed in question to he one of mortgage and not of sale. 

"There is some conflict of authority upon the point and some little difficulty 
in reconciling those cases which favour the respondent’s view with the provi¬ 
sions of sectian 92 of the Evidence Act. 

"Jn the case of Kashee Nath Chalterjee v. Chundy Churn Banerjec, (1866) 
5 W. R., 68, decided before the Evidence Act was passed, the majority of 
a Full Bench of this Court held that evidence of an oral agreement was not. 
admissible to prove that a deed of sale was intended to operate only as & 
mortgage, but that evidence of the acts and conduct of parties, as for instance 
evidence of possession having been allowed to remain with the vendor, was 
admissible for that purpose. 

"In Daimoddee Path v, Kaim Taridar, (1879) I.L.R., 5Cal., 300, which 
was decided by this Court after the Evidence Act had come into force, it was 
held that section 92 of that Act had altered the law and was # a bar to the admis¬ 
sion of evidence of the kind which was considered admissible in the Fall Bench 
case just referred to, and it was pointed out that there was “ some difficulty in 
comprehending the distinction between the admissibility of evidence of a verbal 
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contract to vary a written instrument and the admissibility cf evidence showing 
the acts of the parties, which after all are only indications of such unexpressed, 
unwritten agreement between the parties." And somewhat to the same effect 
is the case of Ram Doyal Bajpie v.JIeera Lall Par ay, (1878) 3 0. L. R., 386. 

“ On the other hand it has been held by the Bombay High Court [606] in 
Baksu Lakshman v. Govinda Kanji, (1880) I. L. R., 4 Bom., 594, by the 
Madras High Court in Venhatratnam v. Reddiah, (1890) I. L. R., 13 Mad., 
494, and by this Court in Hem Chundrr Soar v. Rally Cham Das, (1883) 
I. L. R., 9 Cal., 528, and Kasi Nath Dans v. TIurrihur Mookerjee, (1883) I. L. R., 

9 Cal., 898, that section 92 of the Evidence Act doos not alter the rule laid 
down in Kashee Nath Chatterjes v. Chundy Cliuni liauerjee, (I860) 5 W.R., 
68, and that the ground upon which the evidence of acts and conduct 
is admitted, is that the Court, should not permit the perpetration of fraud. 
But as has been well pointed out in a work of which the learned Vakil 
for the respondent is, the aulhor (see R. Ii. Clhose’s Mortgage, second edition, 
page 66), the fraud referred to in proviso (1) of section 92, which would 
warrant the admission of oral evidence to vary a written instrument, must 
be contemporaneous and not subsequent fraud, that is fraud which pre¬ 
vented the insertion of the alleged agreement in the deed and not fraud which 
consists in a false denial of tho agreement; for, if fraud of this latter 
description were to be allowed to make oral evidence admissible to contradict 
a document, it would render the section nugatory, the object of the section 
evidently being to avoid falsehood and perjury in the great majority of cases, 
even at the risk of allowing fraud to go undetected in a few instances. 

“The ease of Kader Mo idem v. Nepean, (L894) I. L. R., 21 Cal., 882, to 
which our attention was called by the learned Vakil for tho respondents, does 
not in our opinion touch the point now raised, the ground upon which their 
Lordships of the Privy Council based their judgment in that case having refer¬ 
ence more to the construction of the written instruments than to tho effect of t 
oral evidence to vary them. 

“ The ground upon which the admissibility of tho evidence of acts and 
conduct of parties to contradict a written instrument, in cases in which 
there is no contemporaneous fraud, may be [607] based, notwithstanding the 
provision of section 92 of the Evidence Act, is we think this: that section 92 
of the Evidence Act, with a view to prevent falsehood and perjury, excludes 
evidence of “ any oral agreement or statement " as to which perjury is easy, 
for the purposes of varying a written instrument; but neithor the letter nor 
the spirit of the section excludes oral evidence which seeks to vary a written 
instrument, not by proving a mere verbal agreement or statement as to which 
perjury may be easy, but by proving acts and conduct of the parties as to 
which perjury is not equally easy, and which would he inconsistent with the view 
that the instrument was intended to operate in the form in which it appears. 

“ Having regard to these considerations, and to the fact that the balance 
of authority is in favour of the admissibility of the evidence upon which the 
Lower Appellate Court has held the deed in this case to he one of mortgage, we 
are inclined to hold that the first contention of the appellant should be 
disallowed. But as there is a clear conflict between the decisions of this Court 
in the cases of Daimoddee Paik v. Kaim Taridar, (L879) I- L. R., 5 Cal., 300, 
and Hem Chunder Soor v. Rally Churn Das, (1883) 1. L. R„ 9 Cal., 528, 
which are both in point, the question whether oral evidence of the acts and 
conduct of parties !s admissible to contradict the deed in this case must, under 
Rule I of Chapter V of the Rules of this Court, he referred for decision to a 
Full Bench. And as the question arises on an appeal from an Appellate decree, 
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the whole case must be so referred under Buie TI, the point upon which we 
differ from the decision of this Court in Daimoddee v. Kaim Taridar, (1879) 
I. L. B., 5 Cal., 300, being whether oral evidence of the acts and conduct of 
parties, such as oral evidence that possession remained with the vendor not* 
withstanding the execution of a deed of out-and-out sale, is admissible to prove 
that the deed was intended to operate only as a mortgage. 

" We may add that in our opinion the second contention of the learned 
Yakil for the appellant ought to succeed, and the case ought to go back to the 
Lower Appellate Court, as the learned [608] Subordinate ,ludgo has not deter¬ 
mined the question whether the mortgage had been extinguished or satisfied, 
nor lias he even stated that as one of the questions requiring determination. 
The finding as to possession cannot help the plaintiff, because if the plaintiff’s 
predecessors in title were mortgagors of the property, their possession could 
not bar the right of the mortgagee.'’ 

Uabu Umikali Mookerjee for the Appellant. 

Dr. Ranh llchary Ghosh and Babu Difjamhar Chatterjcc for the Despondent. 

The judgment of the Full Bench. (Maclean, C.J., and Maopherson, 
Trevelyan, Baneiuee, and Jenkins, -JJ.) was as follows : — 

Maclean, C.J. -lr» regard to the question of law, which was the main 
ground for this reference, namely, whether oral evidence as to the acts and 
conduct of the parties was admissible to prove that the deed in this case was 
intended to operate as a mortgage and not as an out-and-out sale, the learned 
Vakil who appeared for the appellant stated that, having regard to the autho¬ 
rities, ho could not successfully contend that sucli evidence was not admissible. 
We think the authorities establish that in such a ease, evidence dirocted to the 
acts and conduct of the parties would be admissible. Upon the main question 
submitted to us on this reference, the appellant consequently fails. 

Upon tho other point, whether the case ought to go hack to the Lower 
Appellate Court, upon the ground that the Subordinate Judge has not deter¬ 
mined the question whether the mortgage has boon extinguished or satisfied, 
we see no reason to differ from the conclusion of the two learned Judges who 
heard the case in the Division Bench. 


The case must go hack for the determination of the question, but to be 
decided upon the evidonco as it now stands. 

With reference to tho costs of the appeal, and of tho reference as regards 
the. appeal as there has been a partial success on each side, the costs of the 
appeal must abide the result of tho remand, hut as regards the costs of the 
reference the appellant must pay them. 

8. C. G. . Appeal allowed, ease remanded. 


NOTES. 

[This was followed in (1898) 20 Cal., 100 ; (1000) 28 Cal., 256 ; (1901) 28 Cal., 289; 
(1901) P, R., 72. The decision of the Privy Council in Balkixhcn v. Legije, (1899) 22 All., 
149, wits suhsecpient to tho decision in this case. In the following cases it has been held 
that the Privy Council decision has impaired the authority of this decision :—(1901) 25 
Mad., 7 ; (19051 30 Bom., 119 ; (1905) 3 L. B. It., 100; (1907) 3 N. L. R., 19 ; (1901) 12 
C. L. J,, 439. But it has been maintained in 28 Cal., 256 ; 28 Cal., 289 that this decision 
remains unaffected. Boo also per MOOKER.JFE, J, in 11 C. L. J.. 39 at42; 38 Cal., 892 ; 33 
AH., 340; 33Cal., 773.; 9 C. W. N., 178 ; 6 C. W. N„ 60.] 
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[609] APPELLATE CIVIL. 

The 5th January, 1898. 

Present: 

Mr. Justice Ghose and Mr. Justice Ameer All 


Makhool Ahmed Chowdhrv.....Decree-holder. 

versus 

Bazle Sabhan Chowdliry.Judgment-debtor. * 

Civil Procedure Code (Art XIV of JSS.'l), section ,‘HO A -Civil Procedure Code 

Amendment Act (F of 1891) Amount payable, incorrectly calculated 

by an officer of the Court. 

Tho judgment debtor within thirty days from the dnfr* of sale deposited in Court, under 
B. 310A of the Code of Civil Procedure, the amount- e.ileul ited in the. office of the Munsif 
an payable under the section. The Munsif set aside the sale. On appeal to the High Court 
by thoauction-purchaser on the ground that the amount deposited bv the judgment-debtor 
was not in compliance with s, 3J0A, and that before the sale could be set aside it was 
necessary for tho judgment-debtor to pay, in addition to what be deposited, a sum equal to 
five per cent, of the purchase money : 

Held, that when the amount payable by the judgment debtor under s. 310A of the Code 
of Civil Procedure lias been calculated by an ollicor of the Com t, and has been deposited, 
an order sotting aside the sale must lie made by the Court as a matter of right ; the Munsif 
therefore was justified in setting aside the sale. 1.’grab hall v. Itadha Fershad Singh, (181)1) 

I. L. R., 18 Cal., 255, referred to. 

THE facts of tlio case, so far as they are necessary for the purposes of this 
report, are sulliciently stated in the judgment of the High Court. 

Sir Griffith Evans, Halm Sreenath Das and Moulvi Abdul Jauud, for ‘ 
the Appellant. 

The Advocate-Genera 1 (Sir Charles Paul) and Moulvi Sera jut Islam, 
for the Respondent. 

The judgment of the High Court (Ghose and Ameer Ali , JJ.) was as 
follows:— 

Ghose, J. —This is an appeal by the decree-holdor, who is also 
the purchaser at tho sale held in execution of Lite decree, [610] 
against an order setting aside a sale under section 310A of the Code of 
Civil Procedure. It appears that after the sale had taken place, the judg¬ 
ment-debtor applied to the cilice of the Munsif for the purpose # of ascertaining 
the exact sum that he had to pay in satisfaction of the decree in accordance 
with tho provisions of section 310A ; and tin account was prepared by the 
execution mohurir showing the amount payable by the judginont-dehtor, and 
that account was signed by the Munsif. The judgment-debtor paid in the 
amount which was shewn in the account, and the Munsif subsequently set 
aside the9ale in accordance with section 310A. 

It has heen contended, however, by the learned Counsel for the 
appellant that the amount that was deposited by the judgment-debtor was not 
in compliance with the requirements of section 310A, and he has argued that it 
was necesssary, before the sale could be set aside, that tire judgment-debtor 

* Appeal from order No. 11)5 of 1897, against the order of C. P. Caspers?., Esq., District 
Judge of Chittagong, dated the 8th of February 1897, affirming tho order of Babu Romash 
Chunder Bose, Munsif of Sitakund, dated the 30th of September 1896. 
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* centum of the purchase-money to the purchaser. It is not necessary 
". in this ease to decide the question whether, in a case like this where the pur¬ 
chaser is decree-holder, and not a third pasty, a sum equal to five per centum 
on the purchase-money should be deposited by the judgment-debtor for the 
purpose of obtaining relief under section 310A. It is sufficient to say that 
the judgment-debtor in this case paid in the exact sum of money which, upon 
calculation by the Court, was found to be due, and payable by him in accor¬ 
dance with the requirements of section 310A. 

In the case of Ugrah Lallv. liadha Pershad Singh, (1891) I. L. R. f 18 
Cal., 255, decided by this Court, and reported, and which has, as we under¬ 
stand, been recently followed in another case (unroported) decided by MAC- 
PHERSON and Ameer Ali, J.T., this Court, under circumstances somewhat similar 
to this, held that the sale should be set aside. Sir Comer PETHERAM, in deli¬ 
vering the judgment of the Court in the case of Ugrah Lalt v. Badha Pershad 
Singh, (1891) I.LB,, 18 Cal., 255, observed as follows: Section 174 provides no 
Ceil] machinery by which the amount payable under the section is to be 
ascertained, but apparently from what lias taken place in the case, the amount 
is in practice calculated in the office after notice to the decree-holder, and 
when that has been done, wo trunk the amount so calculated and settled by 
the officer of the Court, has been settled as the amount payable under the 
section, and that when the amount has been paid into Court, an order to eet 
aside the sale must be made by the Court as a matter of right. That was a 
case under section 174 of the Bengal Tenancy Act, the wording of which is 
very similar to section 310A of the Civil Procedure Code with w'hich we are 
concerned in the present ease ; and the principle which underlies that case is 
equally applicable here. 

We think that in the circumstances of this case the Munsif was justified 
in setting aside the sale which had taken place. The appeal will accordingly 

* be dismissed and the application No. 1467 refused with costs. 

Ameer Ali, J -I concur. 


8. C. G. 


Appeal dismissed. 


NOTES. 

[ As regards the necessity for deposit, see (1898) 22 Mad., 280. 

In (1899) 20 Cal., 449 it was held distinguishing this decision that the mistake of the 
officer was no excuse unless he was under a duty to furnish the information.] 
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*QI&ENDBO COOMAE I>UTT V. KUMUDKUMARI &o. {1898] I.L.R. 28 CaJ. 612 

[28 Gal. 611 ] 

ORIGINAL CIVIL. 

The Uth March, 1893 . 

Present: 

Mr. Justice Sale. 

Girendro Coomar Dutt 
versus 

Kumud Kumari Dasi and others.* 

Mortgage— Further Advances—Equitable mortgage on title deeds already 
deposited undti previous mortgage. 

The defendants had executed a mortgage in favour of the plaintiff, and handed him the 
title-deeds of the mortgaged property. Subsequently the plaintiff advanced a further sum 
to the defendants, who agreed that the plaintiff should retain the title-deeds already held 
by him as a security for tho repayment of the further advances. There was no fresh deposit 
of the deeds. 

Held, that the plaintiff was entitled to bo declared an equitable mortgagee in respect Of 
such further advance. 

Ex parte Kensington, (1813) 2 V. & 15., 70, applied, lure Bcethan, (1887) 18 Q. B. 
D., 880, referred to. 

£812] The facts of this case are fully stated in the judgment of SALE, J., 
below. 

Mr. Sinha and Mr. J. G. Woodtotfc for the Plaintiff. 

Mr. Henderson and Mr. Stctnhoe for the Defendant Kumud Kumari Dasi. 

Mr. Avetoom for tho Defendant Johurrv Lull Pal. 

Mr. Chuckerbutty for the remaining Defendant. 

Sale, J.— Tho main question which arisos for determination in this case 
is whether the plaintiff is entitled to a further charge for Us. 8,000 by way of 
■equitable mortgage in respect of certain property which admittedly was mort¬ 
gaged to him. The facts are of a very simple character, and are in my opinion 
very clear, though as regards one point a question arises as to what is the proper 
inference to be drawn from them. The defendant Johurry La 11 Pal carried on a 
piece goods business in Calcutta, and for the purposes of his business from time 
to time borrowed certain sums of money from Kajender Dutt, the father of the 
plaintiff. The transactions between Rajender Dutt and Johurry Lall Pal 
commenced by a loan from Rajender Dutt to Johurry Lall Pal of a sum of 
Rs. 10,000 as security, for which Johurry Lall Pal deposited title-deeds of the 
property in suit with Kajender Dutt, intending thereby to create an 
equitable charge as security for the loan in favour of Rajender Dutt. 
Subsequently Johurry Lall Pal, purporting to act for himself and for his 
wife Sreemutty Kumud Kumari Dasi, negotiated with Rajender Dutt for 
a mortgage of Rs. 60,000 which included the original sum of Rs. 10,000 
obtained from him, and on the 18th January 1890 a mortgage for 
Rs. 60,000 was executed in favour of Rajender Dutt by Sreemutty Kumud 
Kumari Dasi. It appears that the title-deeds which were deposited with Rajen¬ 
der Dutt previous to the execution of the mortgage stood in the name of 
Sreemutty Kumud* Kumari Dasi, and that Johurry Lall Pal, after the title- 
deeds had been so deposited, purported to act under the terms of a muktearnamah 

* Original Civil Suit No. 795 of 1896. 
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* 1 which he stated was Executed in his 1 favour by Sreemutty Kumud Kumary 
Dasi. ’ Subsequently to the execution of the mortgage of the 3.8th of Janury 3890,. 
Johurry Lall was in want of further sums of money and he borrowed [613] 
gums amounting to Rs. 21,000 on throe different occasions, and on each occa¬ 
sion executed a promissory noto in favour of Kajender Dutt. It was agreed 
'between Rajender Dutt and Johurry Lail Pal that the title-deeds already in 
the possession of Rajender Dutt should bo regarded as a deposit to secure these 
further advances. At the same time Johurry Lall Pal, professing to act both 
fore himself and for his wife, agreed that a regular legal mortgage Bhould be 
executed by himself and Lis wife to secure those further advances. On the 
25th August 1890 that mortgage, which is the mortgage in suit, was executed. 
In the year 1893 Johurry Lall Pal required a further advance for the purpose 
of his business, and acting, as the evidence shews, in precisely the same 
way as when the former advances were obtained b\ him, be requested the 
plaintiff to lend him Rs. 15,000, agreeing that the title-deeds then in the 
possession of the plaintiff should he held by him as secuiifcy for this further 
advance. The plain till, however, agreed to lend onl> a sum of Rs. 8,000. 
The question is whether under the circumstances there is evidence of authority 
on the part of Jolmrry Lall l ; al to hind his wife, and, if so, whether the plain¬ 
tiff is entitled to rank as an cquitablo mortgagee in respect of this further 
advance of Rs. 8,000. So far as the evidence of authority goes, it appears tome 
that there is abundant evidence to shew that Kumud Kuniari was holding out 
to Rajender Dutt and to the plaintiff her husband as authorised on her behalf 
to borrow monies for her, and for that purpose to deal with the title-deeds so 
as to secure the monies borrowed, it is I think quite clear, both from the 
recitals which appear in the mortgage of the 25th August 1890, and also from 
the allegations contained in the written statement, both of Johurry Lall Pal 
and Kumud Kuuiari Dasi, that Kumud Kumari Dasi knew that her husband 
was acting as her agent for the purposes ol his business, and that she autho- 

• rized him so to do. That being so, tho evidence is, it seems to me, sutliciont 
to raise the implication of authority on the part of the husband to hind the 
wife in respect of tho further sure of Rs. 8,000 which was borrowed by the 
husband under the circumstances I have already stated. Tho defendant 
Kumud Kumari Dasi in her written statement denies knowledge or authority 
in respect of this loan [614] of R.s. 8,000. Neither she nor her husband has 
been called for tho purpose of supporting the defence which she sets up. 

The next question is, whether upon the facts the plaintiff is entitled to bo 
regarded as an equitable mortgagee in respect of this further sum of Rs. 8,000. 
It is said there was no further or fresh deposit of title-deeds to secure the 
advance, and further that tho title-deeds were held, not under an agreement to 
deposit, hut under an agreement and a conveyance. Authority has been 
referred to, from which it would appear that the Court of Chancery refused ta 
extend the doctrine of the deposit of title-deeds creating an equitable mortgage 
to a ease where the title-deeds were already held by tho creditor under a 
mortgage in the nature of a conveyance. The authority referred to is an old 
case, and it would appear from the more recent case of In re Beetham, (1887) 
18 Q. B. D., p. 380, that the Courts in England would recognize an agreement 
that the title-deeds already held under a mortgage should he held as a security 
for a further advance, if such agreement satisfied the conditions of the Statute 
of Frauds. 

Moreover, it is to be remembered that in the present case the title-deeds 
in suit were originally held under an agreement to deposit, and that the defen¬ 
dants Johurry Lall Pal and Sreemutty Kumud Kumari Dasi from time to time 
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regarded these title-deeds as deposited so as to secure fresh advances. 1, 
therefore, see no reason why the contention of the plaintiff in respect of the 
fresh advance of Rs. 8,000 should not be given effect to. It has been pointed 
out that title-deeds already deposited as security for a previous loan are not 
required to be redelivered or rcdeposited to secure a subsequent advance when 
the parties by a subsequent arrangement intended that they should be held as 
security for a subsequent advance. In the case of Ex parte Kensington, (1818) 2 
V. & B., 83, Lord Chancellor KTjIKJN says at page 83 : “ Jn the cases alluded 

to I went to the length of stating that, where the deposit originally was fora 
particular putqioso, that purpose may he enlarged by a subsequent parol agree¬ 
ment; and this distinction appeared to me to lie too thin, that you should not 
[618] have the benefit of such an agreement, unless you added to the terms 
of that agreement the fact that the deeds were put hack into tho hands of 
the owner arid a redclivery of thorn required, on which fact there is no doubt 
that the deposit would amount to an equitable lien wit,bin the principle of these 
cases.” That case is referred to as an existing authority in the IOth edition of 
(Snell’s Principles of Equity at pa go 401, where the learned author says: *' lu 
liusscl v. Jins set, 1 Wh. & Tud. E. C. 7th, edit. 7(5, it was decided that the deeds 
were a security for tho sum advanced at the time of the deposit, and only for 
that sum. But it is now held that such deposit will cover future advances, 
if such was tho agreement whop the first advance was made, or if it can be 
proved that a subsequent advance was made on an agreement, express or 
implied, that the deeds wore to lie or to remain a socurity for it as well.” 

I think, therefore, that the plaintiff is entitled to tho usual mortgage 
decree, both in respect of the mortgage of the 25th August and of tho 

further advance of Rs. 8,000. No relief is claimed as against tho defendant 
Johurry Lall Pal who has heon adjudicated an insolvent. A question was 
raised as to who should pay tho costs of the brothers of the plaintiff who were 
not made plaintiffs in this suit, hut wore afterwards added as defendants on 
the ground that they as well us the plaintiff are entitled to the benefit of the 1 
mortgage of 25fch August JHJH). Tho defendant Ivumud Kumari Dasi raised 
the question as to tho title of the pi si in tiff to institute the present suit by him¬ 
self, and asked that his brot hers should he added as defendants. I think 
that tho proper order to make with reference to the costs of these defendants, 
who only appeared on the first day of tho hearing, is that their costs should 
be provided for in the same way as the plaintiff’s costs from the proceeds of 
tho mortgaged property. It is not necessary to make any order with reference 
to the costs of Johurry Lall Pal, inasmuch as no relief is sought against him, 
and bo need not have appeared. The decree as against Ivumud Kumari Dasi 
will be in the form of an ordinary mortgage decree. 

Attorney for the Plaintiff: Mr. liutier. • 

[ 616 ] Attorneys for tho Defendant Kunnid Kumari Dasi : Messrs. 
Swinhoe <t Co. 

Attorney for the Defendant Johurry Lall Pal: Babu Sarat Chancier Dutt. 

Attorneys for the remaining Defendant: Messrs. Uovnerjee iC Haidar. 

n. w. - 

NOTES. 

[ Dr. Hash Behari Ghosh in his Mortgages, IV Edn., Vol. I, (191 1), p. 1G0, observed, “ An 
equitable mortgagee therefore is in a much better position as regards future advances than 
an ordinary mortgagee ; and he has been confirmed in this 1 bad eminence ’ by the Indian 
Courts, (1895) 17 Al].* 252 ; (1898) 25 Cal., fill. But antecodont debts will not be included 
in the absence of any expression of a contrary intention.”] 
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The 7th February, 1898. 

Present: 

Mr. Justice Jenkins. 


Dhurmo Dass Ghoso 
‘ versus 
Brahmo l)utt. + 


Minor — Mortgage, by minor —Voidable mortgage—Estoppel—Evidence Act 

(Iof 1872), section llo—Fraud—Contract Act (IX of 1872), section 94 — 
Restoration of benefit by minor. 

The general law of estoppel as enacted by section 115 t of the Evidence Act {I of 1877) 
will not apply to an infant unless he has practised fraud operating to deceivo. 

A Court adiuiuisteriug equitable principles will deprive a fraudulent minor of the-bene¬ 
fit of a plea of infancy ; but ho who invokes the aid of the Court must conic with clean hands 
and must establish, not only that a fraud was practised on him by the minor, but that he 
was deceived into action by the fraud. Ganesh J.ola v. Bapn, (1895) 1. L. R,, 21 Bom,, 138, 
dissented from. Saint C hander v. Go pal Chundcr Lnha, (1897) I. L. R., 20 Cal.. 296 ; 
Mill v. Fox, (1887) L. K., 37 Ch. D., 153 ; Wright v. Snow, (1848) 2 De Gcx. & 8., 821, and 
Nelson v. Stocker, (1859) 4 Do Gex. <fc J., 458, discussed. 

If money advanced to an infant on a mortgage declared void is spent by him, then there 
is no benefit which he is bound to restore under the provisions of section 641 of the Contract 
Act (IX of 1872). 

THE facts of tlie caso appear sufficiently from the judgment. 

Mr. Pugh, Mr. Chakravarti and Mr. .S’. C. Mookerji for the Plaintiff. 

Mr. O’Kinealy and Mr. J. G. Woodrojfe for the Defendant. 

Jenkins, J.— On the 20th of July 1895 the plaintiff executed in favour of 
the defendant a mortgage over premises in Calcutta known a9 No. 15, Bolaram 
Ghosh’s Street and 133, Cornwallis Street, to secure Rs. 20,000, and tho present 
suit is brought to have [617] the deed cancelled on the ground that at the time of 
its execution the plaintiff was an infant. On the evidence bofore me I have no 
hesitation in finding that the plaintiff was under the age of twenty-one on the 
20th of July 1895, and as at that time his mother dogendra Nandini Dasi 
was guardian of his person and property under an order of Court to that effect, 
it follows that at the date of the mortgage the plaintiff w r as under such in¬ 
capacity as arises Irom infancy. By way of answer to this incapacity the 
defendant in the first place contends that the loan was induced by a fraudu¬ 
lent misrepresentation made hv the plaintiff to tho defendant’s attorney Kedar 
Nath Mitter. to the effect that the plaintiff was of age, and that Kedar Nath 


* Original Civil Suit No. 030 of 1895. 

t[ Soc. 115 :—When oue person has, by his declaration, act, or omission, intentionally 
caused or permitted another person to believe a thing to be true 
Estoppel. and to act upon such belief, neither he nor his representative 

shall be allowed in any suit or proceeding between himself and 
such person or his representative to deny the truth of that thing. J 


1 £ Sec. 64 :—When a person, at whose option a contract is voidable, rescinds it, the other 
Consequences of rescis- F arfc -T nced ,lot .P orfo ™ P romise .therein contained 


sion of a voidable contract. 


in which he is promisor. Tho party rescinding a voidable 
contract shall, if behave received any benefit thereunder from 
another party to such contract, restore such benefit, so far as may be, to the person from 
whom it was received. ] 
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Mitter was deceived fay the misrepresentation, so that it is necessary to 
examine the facts relevant to this contention. 

The plaintiff, who seems to have been a young man of extravagant and 
profligate habits came to Kedar Nath Mitter, an attorney of this Court, some 
time in the month of May 1895, with a request for a loan of lis. 20,000 on 
mortgage of the property to which I have already inferred. The upshot of the 
matter was that Dedraj, the local manager' in Calcutta of the defendant, an 
up-country money-lender, expressed his willingness to advance the money on 
being satisfied as to the security. In the course of investigation of the plain 
tiff's title there came into Kedar Nath Hitter’s hands a decree in a partition 
suit and an order for possession in which the present plaintiff was described 
as a minor, and thereupon Kedar Nath Mitter, according to his account of 
what occurred, asked the plaintiff to produce satisfactory evidence of his 
majority, with the result that the latter produced copies of two petitions 
presented by his mother, one praying for a grant of letters of administration, 
and the other for her appointment as guardian of the person and property of 
the plaintiff. In the former of these the plaintiff was described as being under 
the age of seven years, from which Kedar Nath says that ho drew an inference 
which would place the plaintiff's birthday in July. Kedar Nath Mitter claims 
to have based this inference on what he calls a calculation ; but if the mental 
process he describes ever had an existence, then I can only say it had no 
justification in fact or in reason. 

[618] Kedar Nath Mitter further has sworn that the plaintiff was constantly 
assorting that he was horn on the *lth Asser (the 17th June), hut his testimony 
on this point is uncorroborated by any of the defondant’s witnesses, and is 
absolutely contradicted by the plaintiff. 

Tho next thing, according to Kedar Nath Mitter, is that as ho still wanted 
evidence of the precise date of the plaintiff’s birth, the astrologer Kalidas 
Acharji and Nando Lai Ghosh wero produced, and made the declarations % 
which form part of the evidence in the case. In addition to this Kedar Nath 
Mitter got from the plaintiff', ns he sajs, “ for greater security in the interests of 
his client ” the declaration aflii med by the plaintiff on the 20th of July, the day 
of the execution of the mortgage, Thoso are the facts on which the defendant 
relies in support of his plea of fraudulent misrepresentations. The plaintiff, 
on the other hand, contends that Kedar Nath Mitter was not in fact deceived 
by the misrepresentations contained in the declarations, and to establish that 
he relies on his conduct in the matter and also on a letter ol tho 15th of July 
1895. This loiter was written by Babu Jlhupendranath Bose, who at that 
time was tho plaintiff’s mother’s attorney, and was in these terms : — 

July 15th, 1895. 

Balm Kedah Nath Mitter. 

Dear Sir, 

I am instructed by Srimati Jogcndra Nandini D.ini, the mother and guardian appointed 
by the High Court under its Letters Patent of the person and property of Babu Dharamdas 
Ghoso, that a mortgage of the properties of the said Dharamdas Glioso is being prepared 
from your office. 1 am instructed to give you notice which I hereby do that tho said 
Dharamdas Ghose is still :ui infant under tho age of twenty -one and any one londing money 
to him will do so at his own risk and peril. 

Yours faithfully, 

BHUPENDHA NATH BOSE. 

This letter was on the same day handed to the witness, Lai Mahomed, 
Pressman, to be taken by him to Kedar Nath Hitter’s office. Lai Mahomed 
swears that he took the letter to Kedar Nath Hitter’s office, and there went 
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into a room wherd Kedar Nath Mitfcer and another Babu were seated. He says 
that he handed the letter to this Babu who opened it, read it and then handed. 
£6191 it to Kedar Nath Mibter, who in turn read its contents. The Babu, it is 
said, then signed the peon book, which wag brought back by the messenger. 
No reply was sent to this letter, and on the 24bh of July Bhupendra Nath 
again wrote to Kedar Nath Hitter as follows:— 

July 24th 1895. 

Babu Kkdah Nath Witter. 

Dear Sir, - 

Re Dhm amdna Ghose. 

I warned you on the loth of July instant that Dli.tr.undas Olioso was and still is an 
infant, and that his mother my client Krunati Jogendra Nandiui Dasi is his guardian. I 
understand that yesterday, notwithstanding the warning, ono of your clients Jamnadas 
Bralnnadntt through you got the said Dhar.undas Glvwc to execute a mortgage of his pro¬ 
perties in Calcutta in favour of the said liahu Janmadas Brahmaduti for Its. 20,000 of 
which he did not pay Its. 8,700, the remainder being distributed between tbo unhappy 
victim and the confederates of your client. 1 am instructed to call upon your client through 
you to cancel ttie said mortgage at once as otherwise my instructions are to take legal 
proceedings without further reference. 

Yours faithfully, 

B1J C 1 I'ENDRA NATH BOSK. 

To this letter Kedar Nath Hitter roplied denying the receipt of the letter 
of 15th July, and this led to a further letter from Babu Bhupendra Nath Bose. 

July 20th, 1895. 

Babu KF.dak Nath Mitteu. 

Dear Sir, 

Ito Dharavidas (Ihow. 

Your letter of tho 25tli, I am surprised on hearing from you that you did not 
r get any writing from mo on the 15th. 1 find from my peon book that my letter of the 15th 

was delivered to you, and tbo receipt is signed by ono of your clerks whose name, as far as 
1 can make out, is Nishi Kan to Ganguly. 

As regards the rest of your letter iL requires no reply. 

Yours faithfully, 

but; pen dr a n ath bosk . 

On the 27th July 1805 Kedar Nath Mittor sent a reply in which he simply 
states that there was no clerk of the name of Nishi Kanba Ganguly. On that 
Babu Bhupendra Nath Bose sent to Kedar Nath Hitter the poon book in which 
there is the name which certainly appears to be Kudica Natli Gooly 
[ 620 ] or Gangooli: ami 1 am further satisfied that there was a clerk of that 
name at tho time in Kedar Nath Hitter’s office and (notwithstanding Kedar 
Nath Hitter’s denial) that it was his practice to sit downstairs. It -will here 
be convenient to refer to a letter written on the 20th July 1890 by Nancla Lai 
Ghoseto Kedar Nath Hitter in which he says : — 

“ As requested I have beon to Babu Woorna Nath Ghose, the uterine brother of Hurry 
Das Ghose, and enquired of him whether he recollected the precise date of the birth of 
Dharumdas Ghose.” 

It further appears that there is an entry in Kedar Nath Mitter's day 
book, dated Tuesday, the 23rd July 1895. 

‘‘Attending yesterday at No. 2, Badur Bag-in’s Lane, accompanied by Babo Nanda 
Lai Ghose, Behary Lai "Mil,ter and Nitto Gopal Ghose, having an'interview with Babu 
Woo in a Nath Ghose. the uterine brother of Hurry Das Ghose, tho deceased father of 
Dharauaa Ghose and enquiring of him about the age of Dharaindas Ghose.” 
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Now Nando Lall Ghose’s evidence was that thoir visits were in conse¬ 
quence of a letter received by Kedar Nath Mitter from Bhupendra Nath 
Bose, though no doubt on learning the dates he receded from this 
position. In the same way Kecjlp.r Nath Mitter gives the following evi¬ 
dence in reference to his visit : “ I wanted further enquiry because of the 
.lotter of Bhupendra Nath Boso. That made me curious to know what the 
other members said. I am sure of that.” Then when the date is shewn him 
he says: “ There must be a mistake in the date in the dav hook.” The 
importance of all this is that prior to theso visiLs the only letter Babu 
Bhupendra Nath Bose had written was that of July 15th, the receipt of which 
Kedar Nath Mitter had denied, so that the position is this. It is sworn by 
the pressman that he delivered the letter : the peon book contains a signature 
which is the name of one of Kedar Nath Milter's clerks, and lie is a clerk whoso 
practice it was to sit in Kedar Nath Milter’s room and was one of the attest¬ 
ing witnesses of tho mortgage, Kedar Nath Mitter himself being the other. 
Radika Nath Ganguly, though still a clerk in Kedar Nath Hitter's employ, is for 
some reason, which has nob been explained before me, not called to testify on 
this point; and both Kedar Nath Mitter and Nanda Gopal Ghost) explain their 

[ 621 ] conduct by rofereuce to a letter which on the dates can only have been 
that of the 15th of July. 

Against this positive testimony and weight of probability [ simply have 
the evidence of Kedar Nath Mitter, a witness, whose evidence I am forced with 
regrot to describe as unsatisfactory. 

I here pass to a consideration of Kedar Nath Milter’s conduct in this matter. 

The plaintiff is brought to him by Nitto Gopal Gliose who certainly does 
not answer the description Kedar Natli Mitter attributed to him of a “ well- 
to-do broker, ” but does seem to have had closo relations with Kedar Nath 
Mitter and actually to have resided with him for lour or five years. It is fur¬ 
ther clear that Kedar Nath Mitter dealt with the plaintiff, arranged for the ' 
loan, and secured a promise for payment to himself of Rs. 800 for his services 
at a time, when even, according to Kedar Nath Mitter’s own case, ho knew 
tho plaintiff was an infant and chat his'mother was his guardian. 

Tlion, when a question arose as to the plaintiff’s age, does Kedar Nath 
Mitter make any inquiry of the plaintiff’s mother or of her attorney Bhupendra 
Nath Bose or any member of tho family with whom tho plaintiff was brought 
up? That, apparently, is the last thing ho would do, and instead he says 
that he consulted the witness Nando Gopal Gliose, an uncle it is true, of the 
plaintiff, hut a man who had been in hostile litigation with the plaintiff and 
his mother, who had employed Kedar Nath Milter as his attorney in that 
litigation, and as to whom Kedar Nath Mitter is forced to admit ho inferred 
that there must ho bad feeling still existing between him and the plaintiff’s 
mother. 

The other person that he consults is apparently Kali Das Acharji, the 
astrologer. This man did not attend on his subpoena, and I therefore have had 
no oppurtunity of forming an opinion as to what passed between him and Kedar 
Nath Mitter. Then, I come to the statutory declaration which Kedar Nath 
Mitter got this young man to affirm, a declaration which contained 
•more than one allegation that Kedar Nath Mitter must have known 
was beyond the plaintiffs knowledge. J do not intend to criticize 

[ 622 ] this declaration in detail, suffice it for me to say that it was in my opi¬ 
nion a most improper one for Kedar Nath Mitter to have prepared, if the 
object was to obtain a clear statement from the plaintiff as to his age. 
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It mast further be borne in mind that Kedar Nath Mitter actually conduct¬ 
ed this matter in the way I have indicated, though he was acting aB the defen¬ 
dant’s attorney. Let me- say here that I absolve the defendant from all personal 
x©spot\*\to\\>Vy for this, tor \t» all was clearly done without his knowledge *, still 
at the same time, as he seeks to rely on a fraud alleged to have been practised 
on Kedar Nath Mitter, his claim must necessarily be tested by reference to 
Kedar Nath Hitter’s conduct. It is unquestionably within the power of the> 
Court administering equitable principles to deprive a fraudulent minor of the 
benefits flowing from the plea of infancy, but one who invokes the aid of that 
power must come to the Court with clean hands, and must further establish 
to the satisfaction of the Court that a fraud was practised on him by the 
minor, and that he was deceived into action by that fraud. I can only say 
that in this case it has not been established to my satisfaction that these 
requirements exist. 

Kedar Nath Hitter’s conduct has not been such as to predispose me in 
favour of the defendant’s case, and a consideration of the circumstances to 
which I have referred does not lead me to the conclusion that Kedar Nath 
Mitter was deceived, and I accordingly hold that the circumstances of the case- 
are not such as to nullify the plea of infancy. 

It is right that I should here notice the argument that fraud and deceit are 
not necessary to tho success of tho defendant's pica. 

This contention is based on section 115 of the Evidence Act aa 
interpreted by Ganesh Laid v. Babu , (1895) I. L. K., 21 Bom., 199, in which 
it is no doubt said that, having regard to that section, proof of fraud on the 
part of the infant is not essential. Tho learned Judge in that case relies on the 
fact that in Sarat Chnnder v. Gopal Chnnder, (1892) I. L. R,, 20 Gal., 296* 
[623] and in Mills v. Fox, (1887) 37 Ch. IX, 153, no suggestion is made of the 
exception of an infant from the doctrine of estoppel. Now in the first of these 
cases the individuals sought to be affected were not infants, and at the bottom 
of page 30G the following passage appeal's in the judgment of the Privy 
Council: ’* The District Judge has held it to lie proved that they had both 
reached majority at the date of the mortgage * * v * Accordingly it 

must bo takon that they were of age to consent to the mortgage being granted 
or by their acts or representations to bar themselves ftom challenging it.” It 
seems to me with all respect that this passage shows that the case is no author¬ 
ity for the proposition it is supposed to justify, but infercntially negatives it. 

The case of Mills v. Fox, on the other hand, turned on special circum¬ 
stances which do not allow of its being an authority for the broad principle laid 
down by the Bombay Com’t. Then it is further said by tho learned Judge that 
Wright v. Svoji, (1818) 2 Dc G. ■& S., 321, establishes this proposition. The 
headnote to that ease appears to me to go bevond what was actually decided, 
for the learned Judge, V. C. KNIGHT BRUCE, finds that it was not proved that 
plaintiff was a minor at the time of the transaction, while his remarks in the 
course of the argument point to the view that fraud is necesssary though what 
amounts to fraud must depend on the circumstances. 

ThatV. C. Knight BllUCE did not regard fraud as unessential is, I think, 
made further apparent by the case of Nelson v. Stocker, (1859) 4 De G. & J., 458, 
in which being then Lord Justice Knight Bruce, he says: “ It appears to me, 
however, upon the whole of tho evidence that the defendant’s deceased wife is not 
shewn tohave been defrauded or deceived by the defendant in any respect before 
their marriage. I believe that at the time of the marriage *and previously to it 
before the instrument of settlement in question was signed by either of them and 
before it was prepared, she was aware of his minority, and the case standa 
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substantially on the same footing, so far as the parties to the present record 
are concerned, as [624] if the fact of his infancy had been stated on the face 
of the settlement.” Nor doen the matter rest there, for in the same case is to 
be found the clear statement of that most eminent Judge Lord Justice TURNER 
that fraud is an essential element. It is enough for me to refer to that portion 
of his judgment which is contained on pages 4G5 and 460 of the report 

It appears to me, therefore, that the cases do not justify the proposition 
that fraud on the part of an infant is not essential. I think fraud operating to 
deceive must be found as a fact, and whether in any particular ease there is 
such fraud must depend on its own particular circumstances. 

This brings me to the plea of ratification which is based on the allegations 
contained in the defendant's further written statement. 

It is a matter of surprise and regret to me that an attorney of this Court 
should have seen fit to act as Kedar Nath Mitter did in connection with 
this matter. 

The draft purports to have been approved by one Narahi Clopal Hoi/, 
an attorney of this Court, hut how he came to act for the plaintiff does not 
appear, nor has he been called by the defendant to explain his connection with 
the matter. In fact the further charge never was carried through, and I cannot 
regard the draft as being itsell a ratification. At most the matter does not 
seem to me to have been more than an engagement to ratify in case the 
further advance was made. I therefore hold that this plea too has failed. Next 
I have to notice the contention based on section (id of the Contract Act 
which prescribes the consequences to arise from rescission of a void aide 
contract, it being common ground that I am bound by authority to regard the 
mortgage of an infant as voidable. The section provides that the party 
rescinding a voidable contract shall, if he have received any benefit thereunder 
from another party to such contract, restore such benefit, so far as mav ho to 
the person from whom it was received. Now it is contended by Mr. Woodrofit" 
that this provision entitles him to repayment of the monoy advanced oven 
though it is not earmarked and cannot now he followed. 

[625] (t is obvious that if this wore the result of the section then the 
protection of infancy would practically be at. an end. The money advanced 
has been spent, probably in useless or even vicious extravagance, and there is 
no benefit which the plaintiff is able or is hound to restore. Nor do I think 
that this is a case in which justice requires that the plaintiff should mako 
compensation in accordance with .the provisions of the Specific Relief Act, 
section 38. The result is that there must lie a declaration that the mortgage 
of the 90th July 1890 is void and inoperative, and it must he delivered up to 
he cancelled. 

Though 1 should have been glad to relievo the defendant, of the costs of the 
action I do not see how I can with propriety do so : they must, therefore, he 
paid by him on scale No. 2. 

Attorney for the Plaintiff: Babu lihupendra Mailt A/o.sc. 

Attorney for the Defendant: Balm Kedar Nath Mitter. 

8. 0. B. 


NOTES. 

[The judgment of the High Court is contained iu (18i>8 ) -20 Cal., 881 and that of the 
Privy Council in (1908) 30 Cal., 889, which hold that the Indian contract Act renders void 
contracts by minors and that the question of estoppel did not .irn> si nee the party dealing 
with the minor in this case was aware of his minority.] 
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ABHOY CHARAN I)AS8 &C. V. 


[as Cal. 618 ] 

CRIMINAL REVISION. 


The 10th February, 1898. 

Present: 

Mil. Justice Baner.iee and Mu. Justice Stevens. 


Ahhoy Charan Dass and another.....Petitioners 

versus 

Municipal Ward Inspector.Opposite Party. " 


Calcutta Municipal Consolidation Act (II of 1888, Ii. 6’.), ss. 307, 336, 336, 

Schedule II, Rule 6— Liability for keeping animals without license— 
Penalty, to whom attached— Owner — Lessee. 

The petitioners, as owners, let nut a stable on hire, where tuxa gharries and horses were 
kept by the leasee without taking out a license from the Municipal Commissioners. The 
petitioners wero convicted under ss. 307 and 336 of the Calcutta Municipal Act (II of 1888 
11.C.) for having permitted offensive matters, &c., and animals to be kept on the premises in 
contravention of the provisions of s. 335 of tile Act: 

Held , that the convictions were bad, the lessee alone being answerable in such a case for 
disregarding the provisions of the Act. 

The penalty, under s. 33C of the Calcutta Municipal Act of 1888, attaches to the owner 
of any laud for permitting any animals to be kept thereon, when be has direct possession of 
jthe land, and not when be has leased it out to another. 

[ 626 ] THE facts are shortly these: The petitioner Ablioy Charan Dass and 
his son, being the proprietors of a tiled hut, let it out on hire to one Chunder 
Coomer Roy, under a registered agreement, for a period of six months for 
keeping horses and carriages. Chunder Coomer took possession of the premises 
and kept some horses and carriages therein without taking out a license from 
the Municipal Commissioners. The Municipal authorities thereupon prose-, 
cuted the petitioners under s. 307 of the Calcutta Municipal Act (II of 1888 
B.C.), for having kept or suffered to be kept offensive matters otherwise than in 
a proper receptacle, &c., and also under s. 336 of the same Act for having per¬ 
mitted animals to bo kept for profit, &c., in contravention of the provisions of 
s. 335 of the Act. The lower Court convicted the petitioners under both the 
aforesaid sections, and sentenced them to pay a fine. Against this conviction 
and sentence the petitioners moved the High Court and obtained this Rule. 

Mr. A. P. Sen with Babu Joy Gopal Ghose for the Petitioners. 

No one appeared to show cause. 

The judgment of the High Court (Banerjee and Stevens, JJ.) was as 
follows:— 

This is a rule calling upon the Magistrate of the District to show cause 
why the convictions and sentences in this case should not be set aside on the 
ground that as regards the offence under s. 307 of Act II fB.C.) of 1888, it 

•Criminal Revision No. 858 of 1897, against the order of N. R. Banerjee Esq., Deputy 
Magistrate, of Alipur, dated the 14th of October 1897. 
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has not been found that the accused were occupiers of the premises in question, 
and that as regards the offence under s. 336, it has not been found that the 
accused permitted any animals to be kept in the said premises in contravention 
of the provisions of 8. 335 within the meaning of the law. 

No one appears to show cause, but a written explanation has been 
submitted by the Magistrate which goes to supplement the judgment. We do 
not think that effect can be given to the explanation as supplementing the 
judgment. 

Turning now to the judgment, we find that there is nothing to show that 
the accused are the occupiers of the premises in [627] question, and so the 
conviction under s. 307 of Act II (13.C.) of 1888 must he set aside. 

Then as regards the conviction under s. 336 of the ahove Act, this is how 
the finding is stated : “ The Court believes the evidence of the Inspector and 

the peons that the accused Abhoy Moira and his son have let out a stable on 
hire where ticca gharries are kept.” 

If that is so, can it be said that the accused have permitted animals to be 
kept on the premises in contravention of the provisions ot s. 335 as required 
by s. 336 to constitute the offence of which they have boon convicted ? 

Section 335 enacts that “ no person shall keep any animal for profit within 
Calcutta except in a placo licensed by the Commissioners.” And on refer¬ 
ring to Schedule 2, Rule 6, we find it laid down that “ when the owner or 
lessee of any placo is liable to take out a license, the license should be taken 
out by the lessee if there is any lessee; if not, by the owner.” Now, the 
finding is that those premises are let out on hire ; therefore, the provisions of 
s. 335 have been contravened by the lessee. Then can it be said that, 
notwithstanding that that was so, the accusud who are the owners of the 
premises must, nevertheless, be held to have permitted the animals to he kept 
on the premises in contravention of s. 335, because the person bound to take out. 
a license had failed to take out the same ? To hold that, would bo to hold 
that the accused are liable for the acts of their lessee, over which they have 
no control. 

If a person grants a lease of his land or bouse, ho can have no direct 
possession of, or control over, the same ; and if the lessee thereafter, without 
taking any license, keeps any animals on the premises for which he is required 
by law to take out a liconse, the penalty for doing so ought in reason and 
justice to attach to the lessee and tho lessee alone. The words of s. 336, 
though apparently general, must be read with this limitation, namely, that 
the penalty under the soction attaches to the owner for permitting any animals 
to be kept thereon when he has direct possession of the land tn question, but 
not when he has leased the samo out to another. 

[628] That being so, the conviction under s. 336 of Act II (B.C.) of 
1888 must also he set aside, and the fines, if realized, refunded. 

The order imposing a daily fine is also set aside. 

B. D. B. Conviction set aside. 

NOTES. 

[ See also 6 Born., L. R., 246 ; 32 Cal., 1093 : 2 C. L. J., 280.] 
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SUBAL CHUNDER DEV l'. 


[ SB Cal. 628 J 

The lith December, 181)7. 

Present: 

Mr. Justice Banbrjek and Mu. Justice Hill. 

Subal Cliundor Dey.(Defendant) Petitioner 

versus 

Ram Kauai Sanvasi.(Complainant) Opposite Party.” 

liecoijnuauce to keep peace --- Criminal Procedure Code (Act X of 188H\ 
s. I OH -Security to keep Ilia peace, on conviction -Preach of the 
peace--Penal Code (Act XLV of 1600), 

.s-. 448 — House-trespass. 

Ah order under h, JOG of the. Criminal Procedure Code (Act X of 1882) binding down 
the accused to keep the peace, upon conviction for “ Imase. trespass ” under a. 448 of the 
Indian Penal Code, cannot stand where the intention of the accused for committing the 
trespass was to have illicit intercourse with the. complainant's wife. 

The Quern \. ( lent/.on Khun, (186717 \V. R.. Cr., 14, and the Queen v. Jhapoo , (18711) 
20 W., R. Cr., :17, distinguished. 

It is necessary before an order under s. 106 of the Criminal Procedure Code can be made 
that the accused should have ail opp irtmiity of answering to an accusation for an offence of 
the kind, upon a conviction for which such an order can be made. 

IT appears that the petitioner actuals entered into the complainant's house 
with the object of having illicit intercourse with the wife of the complainant 
who seized him inside the house. Thereupon the petitioner threatened to heat 
the complainant. The lower Court, on these findings, convicted the petitioner 
for “house trespass" only and sentenced linn to twelve days’ rigorous 
imprisonment, and also ordered the petitioner, under s. l()fi of the Criminal 
Procedure Code, to execute a bond to keep the peace towards the complainant 
for ono year. 

Against this conviction and sentence, and the order to keep the peace, the 
petitioner moved the High Court ; but a rule to shew cause why the latter order 
only, viz., the older under [629J s. LOfj of the Criminal Procedure Code should 
not be sot aside was granted. 

Mr. P. L. lioy for the Crown. - An order under s. 106 of the Criminal 
Procedure Code may legally iollow a conviction for " house trespass ” : see The 
Queen v. Gendoo Khan, (1867) 7 W.R , Cr., 14, ami The Queen v. Jhapoo, (3873) 
20 W.R., Cr., 37. And upon the finding of the lower Court the petitioner is 
likely to commit a breach of the peace, inasmuch as he threatened to heat the 
complainant; and, therefore, the order binding the petitioner down to keep 
the peace is in accordance with law. 

Mr. 0. It. Das lor the Petitioner.—The eases cited by Mr. Iioy are clearly 
distinguishable. In those cases the intention of the accused was to commit 
breach of the peace, and in carrying out that intention trespass was committed. 
Here the intention to commit adultery negatives any intention to commit 
breach of the peace ; and the alleged breach of the peace was the result of the 
attempt by the accused to free himself from the clutches of the husband of the 
woman. That being so, the order under s. 106 of the Criminal Procedure 
Code is bad in law. 

•Criminal Revision No. 768 of 1897, against tho order of F. Karim, Esq., Deputy 
Magistrate of Munshigunge, dated the 2nd of November 1897. 
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The judgment of the High Court (Banerjee and Hill, JJ ) was 
as follows:— 

This is a rule calling upon the Magistrate of the district to show cause 
why the order made in this case under s. 106 of the Code of Criminal Proce¬ 
dure should not be set aside upon the ground that there has been no conviction 
for any of the offences upon a conviction for which such an order could have 
been made. 

The accused has been convicted of the offence of house trespass punishable 
under s. 448 of the Indian Penal Code, and the intention for committing 
the trespass, as found in the judgments of the Courts below, was to have illicit 
intercourse with the complainant’s wife. That being so, can it bo said that 
the accused was convicted of any of the offences contemplated by s. 106 of the 
Code of Criminal Procoduro ? We are of opinion that the question must be 
answered in the negative. 

Mr. P. L. Hoy, who appears for the Crown to show causa, [630] contends 
that a conviction for house trespass may sustain an order under s. 106 of the 
Code of Criminal Procedure; and in support of this contention lie cites the 
cases of Queen v. Gaud on Khan, (1867) 7 \V R.Cr., 14, and Qne.e.n v. Jhapoo, 
(1873) 20 W.R.Cr., 37. Those two cases are, however, clearly distinguishable 
from the present. In both those eases this Court found that, the intention 
of the accused for committing the trespass was to commit a breach of the 
peace ; the trespass, as the facts of the cases showed, having been committed 
openlv by a number of men. Those cases, therefore, well come within the 
provisions of the law, authorizing security being taken for keeping the peace. 
In the present case, as wo have already observed, the intention of the accused, 
as found by the Courts below, was only to bavo illicit intercomse with the 
complainant's wife 

Mr. Jtoy next contended that the ludgmeut went to show that it was 
proved that the defendant threatened to beat the complainant, but then there 
has been no conviction, for any offence of assaulter criminal intimidation. In 
the absence of an> such conviction, wo do not think that any order under 
s. 106 of the Code of Criminal Procedure-can stand. It i>, necessary, before an 
order under s. 106 of the Code of Criminal Procedure can be made, that the 
party should have an oppoitunity of answering to ari accusation for an offence 
of the kind, upon a conviction for which such an order can be made. That 
requirement not having been complied with, the order under s. 106 of the Code 
of Criminal Procedure cannot stand and must be set aside. 

B. D. B. Order sal aside. 


NOTES. 

[Hec also 7 C. \V. N„ 25 ; 8 C. W. N., 517.] 
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LL.fi. 25 Cal. 651 


RAM CHANDRA MISTRY V , 


[ as Cal. 680 ] 

The 3rd January, 1693. 

Present: 

Mr. Justice Hill and Mlt. Justice Wilkins. 


Ram Chandra Mistry.Petitioner 

versus 

Nobin Mirdha and others.Opposite party. 1 


Appeal in criminal case—Criminal Procedure Code (Act X of 1862), 
ss. 40A, 620, 522—Order as to restoration of immoveable property — 
Jurisdiction of Appellate Court to reverse such an order. 

[ 681 ] There is no appeal from an order restoring possession of immoveable property 
under s. 5*22 of the Criminal Procedure Code {Act X of 1882), nor can such an order be 
regarded as an integral part of the judgment appealed from, so as to stand or fall according 
as the judgment is upheld or reversed. 

liamdeb Surma Gossain v. lsarirnddin, (1387) I.L.R., I I Cal., 831; Queen-Empress v. 
Fnttah Ghand, (1897) I.L.R., *21 Cal., 499; In rc Annapurna Dai, (1877) I.L.R., lBoni., 
630, and Bodger v. Compton D'Escornpte de Pm is, (1871) L.K.. .3 P.C., 465 (475), referred to. 

THE facts of the case appear sufficiently from the judgment of the High Court. 

Mr. Jackson (with him Mr. P. L. Roy and Babu Baikant Nath Dass) for the 
Petitioner.- - The order of the Deputy Magistrate of Ferozepove directing the 
opposite party to bo restored to possession is ultra vires. The petitioner's 
complaint was enquired into by the Deputy Magistrate who believed it, and 
convicted the opposite party who appealed, and their appeal was dismissed. 
The High Court in revision remanded the case fora rehearing of the appeal, and 
this appeal was heard by another Sessions Judge who acquitted them. By the 
original order of conviction the Deputy Magistrate decided that the petitioner 
should he restored to possession under s. 522 of ihe Criminal Procedure Code, 
and he has retained possession of the property ever since. There is no 
provision of law hy which ho can now bo ousted from possession : See Basudcb 
Surma Gossain v. Naziruddin, (1887) I.L.R., 14 Cal., 834 ; Queen-Empress 
v. Fattah Chand, (1897) I.L.R , 24 Cal., 490 ; In re Annapurna Bai, (1877) 
I.L.R., l Born., 630. There is no appeal from an order under s. 022, so the 
Sessions Judge had no jurisdiction to sot that order aside. See s. 404 of the 
Criminal Procedure Code. 

Sir Griffith Evans and Babu Dwarka Nath Chakravarti. tor the Opposite 
party.-— Although there may he no procedure laid down as to how a person may 
be restored to possession, yofc there can be no doubt that an Appellate Court 
has an inherent [632] power bo deal with such matters; and if in the exercise 
of its judicial discretion it thinks fit to revise the order of tho lower Court and 
to direct a person to be restored to possession, the executive authorites are 
bound to carry out that order. See Rodger v. Comptoir D’Escompte de Paris, 
(1871) L.R., 3 P.C., 465 (475). 

In the present case the Sessions Judge had found that my clients were in 
possession, and the petitioner has been wrongfully put into possession ; and it 
is idle to contend that effect cannot be given to the findings of the Sessions 
Judge by restoring them to the possession of the propesty which is lawfully 
their own. See Ambler v. Pushong, (1885) I.L.R., 11 Cal., 365. 

* Criminal Revision No. 717 of 1897, made against the order of B. L. Gupta, Esq., 

Sessions Judge of Backergunge, dated the 23rd of September 1897. 

* 
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The judgment of the High Court (Hill and Wilkins, JJ-), was as 
follows:— 

The material facts of this case are as follows :— 

In October 1896 Ram Chandra Mistry, the petitioner in this matter, 
oharged four persons, Nobin Mirdha, Mohesh Mondal, Rajkishore Manbhi and 
Latim Shil (the opposite party), before the Deputy Magistrate of Ferozepore 
with offences under ss. 147, 148 and 326 of the Renal Code, alloging inter 
aim that they with some fifty or sixty armed men had forcibly deprived him of 
possession of certain land held by him as the tenant of one Lokenath. On the 
21st December 1896, the Deputy Magistrate found two of the four accused 
persons guilty of the offence of rioting under s. 147, the other two of the 
offence of rioting being armed with a deadly weapon under s. 148, and Nobin 
Mirdha he further found guilty of an offence under s. 326 ; and ho sentenced 
them accordingly to various terms of imprisonment. He at the same time 
made an order under s. 522 of the Code of Criminal Procedure for the restoration 
of the petitioner to possession of the disputed land. This order was carried 
into effect during the same month. 

The opposite party then appealed to the Court of Session, which, in the 
first instance, upheld the decision of the Deputy [633] Magistrate. They 
afterwards, however, petitioned this Court with the result that the case was 
remitted to the Court of Session for retrial. Among other matters indicated for 
the guidance of the Court of Session the learned Judges pointed out that it was 
necessary under the circumstances of the case to come to a finding as to which 
of the two contending parties was in actual possession of the disputed land when 
the occurrence complained of took place. Upon the retrial the learned Sessions 
Judge came to the conclusion that the opposite party were at that time in 
actual possession, and, in rospect of any violence they had used, he also held 
that, with the exception of Nohin Mirdha, they had acted within the right 
of defence of their property. He accordingly set aside the convictions and 
sentences under the rioting sections of the Code. In the case of Nohin Mirdha 
he held that the right of private defence had been exceeded, and therefore 
maintained his conviction under s. 326. He, however, reduced his sentence 
to one of six months' imprisonment, and as that period had then expired, 
ordered his release. Tho learned Judge further set aside the order passed by 
the Deputy Magistrate under s. 522 of the Code of Criminal Procedure. An 
application was then made to the Deputy Magistrate hy Nobin Mirdha and his 
party to he restored to possession of the disputed land, hut this was refused, 
the Deputy Magistrate being of opinion that it did not appear from the order of 
the Court of Session that Ram Chandra was to bo turned out of possession 
for the purpose of replacing the other side in possession. Thereupon Nobin 
Mirdha applied to the Court of Session for relief in the matter, and that Court, 
on the 23rd of September 1897, passed tho following order on the application :— 

“I can give no further orders than what I have done. 1 have cancelled the Deputy 
Magistrate’s order under s. 522, and all proceedings under that section are necessarily ren¬ 
dered null and void. I can give no orders to the police, but it is the duty of the Deputy 
Magistrate to give effect to the order of the Appellate Court, and also to maintain order 
and peace.” 

This was followed by another application by Nohin Mirdha and his party 
to the Deputy Magistrate for restoration of possession, and on the 27th Septem¬ 
ber the Deputy Magistrate passed an order for the issue of a perwanna to the 
Police direct- [634] mg them “ to give effect to the orders of the Sessions 
Judge at once.” 
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It is to this order of the Deputy Magistrate, as being “ vague and. mislead¬ 
ing,” that the rule in this case is in terms confined, but at the hearing, the 
question which was, with our permission, chiefly discussed, was the legality 
of the order made by the Court of Session reversing the order passed by the 
Deputy Magistrate on the 21st December 1896, under a. 522 of the Code as 
well as of the order of the 23rd September 1897, by which the Court of Session 
in effect directed the Deputy Magistrate to carry out the order of reversal. It 
was contended on the part of the petitioner that both these orders were made 
without jurisdiction, and reliance was placed on the circumstance that no 
procedure is laid down by the Code effecting restitution of possession when a 
person has been ousted in pursuance of an order made under s. 522. On the 
part of the opposite party it was contended that when an Appellate Court 
comes to a conclusion different from that of a Subordinate Court upon the 
question of possession it must, upon principle, possess the power of undoing 
that which has been unlawfully done by the latter Court; that otherwise the 
action of the Courts might load to grave injustice, and that as for the absence 
from the Code of any prescribed procedure for restoring to possession a person 
who has been wrongfully dispossessed it did not advance the argument for 
the other side, sinco the Code was likewise silent as to the procedure to be 
followed for giving effect to such an order when properly made. In the one 
case, as in the other, it was said it lies with tiie executive to carry out the 
orders of the Court. The learned Counsel for the petitioner in support of liis 
contention cited the cases of Hasudcb Surma Gossam v. A lazmuldin, (1887) 1. 
L. R., 14 Cal., 831, and Queen-Empress v. Fattah Chand, (1897) 1. L. R., 24 
Cal., 499. In the former case the learned Judges, while setting aside 
an order made by a Magistrate under s. 517 of the Code, stated expressly that 
they were unable to order restitution of the property. In the latter also the 
Court sot aside an order made under that section, but it was considered that the 
[635] question ol the restitution of the property was not before the Court, and 
the learned Judges, therefore, expressed no opinion upon it. It can hardly 
therefore he claimed as an authority in support of the petitioner’s contention. 
It was, however, argued on the authority of Liasudeb Sarnia's ease, (1887) 
1. L. R., 14 Cal., 834, that if, notwithstanding the provisions of s. 520 of the 
Code, a supeiior Court lias not, authority to direct the restoration ot property 
affected by an order made under s. 517 of tho Code, the same must he the 
case with respect to property affected by an ordor under a. 522. We are not 
prepared, on the authority of this case, to commit ourselves to such a position. 
Ltmay, indeed, be that the consideration which weighed with the learned Judges, 
who decided the ease was, as the learned Counsel contended, that the Code 
does nob provide any procedure for effecting restitution when possession has 
changed under an order mado under s. 517, and if this was in fact their reason 
the caso might perhaps be applied by way of analogy to the present case. But 
their reasons are not disclosed. They merely say that in this respect they 
follow tho case of In re Annapurna Ilat, (1877) I. L. R., I Born., 630, in which 
bbewise the reasons hv which the learned Judges were guided are nob stated. 
We think too, we may add, that it would be unsafe to conclude merely because 
the Legislature has not provided a remedy by way of restitution for a person, 
who has been improperly deprived of the possession of property of the kind to 
which s, 517 relates, that it, therefore, intended that a person improperly 
deprived of the possession of immoveable property in pursuance of an oi'der 
made under s. 022 should be without a remedy of that nature. 

On behalf of the opposite party Sir Griffith Evans referred us to a passage 
from tho case of liodgerw Comptoir D’ Eseompte de Paris, (1871) L. R., 3 P. 
C., 465 (475), in which the Judicial Committee of the Privy Council refer to 
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the duty of all Courts to take care that the act of the Court does no injury to any 
of the suitors. His contention was that since it was shown by tho landing of 
the Court of Session on the question of possession remitted to it by this Couat 
that his clients had been injuriously, affected by the action of the Magistrate, 

[636] by which the petitioner had been placed in possession, the power must 
be inherent in the Courts and ought to ho exercised of redressing this wrong by 
restoring to them the possession of which they had been wrongfully deprived. 
We need not say that in a case which we considered to he a lib one in all lespects 
for its application we should not hesitate to enforce the principle referred to. 
The question, however, now before us is not whether wo should ourselvos 
exercise the power, if we possess it, of ordering the persons previously in pos¬ 
session to be restored to possession, hut is confined to tho legality of the reversal 
by the Court of Session of the Magistrate’s ordor under s. 522 and of the subse¬ 
quent measure taken to give effect to its reversal And if under the law as it 
stands the Magistrate's ordor was not oponto review in the Court of Session, we 
think our proper course is to apply the law as we find it.. We might, it is true, 
if satisfied that the ends of justice would he best served thereby, reluse to exercise 
the revisional powers of the Court in favour of the petitioner, hut on the whole 
we think that more harm than good might now result from the adoption of 
that course. In out view of the law, the Court of Session, dealing as it did in 
the prosent case as a Court of Appeal with the judgment of the Deputy Magis¬ 
trate convicting the accused, exceeded its jurisdiction in setting aside the order 
made under s. 522. Our primary reason for this opinion is that an ordor 
passed under that section must he subject to the general rule laid down by 
s. 404 of Uio Code; that no appeal shall lie from any order of a Criminal Court 
except as provided for by the Code, while there is, so far as wo are aware, no 
provision made by the Code lor an appeal from an order under s. 522. Nor can 
such an order he regarded as an integral part of the judgment appealed from, 
so as to stand or fall, according as tho judgment is upheld or reversed. If that 
were so, the Legislature would no doubt have bo provided. I5ut it seems to 
have been intended, and the reasons for this aro not difficult to conceive, that an 
ordor giving possession under ho section being once made should, in so far as t he 
Criminal Courts are concerned, have finality. We are strengthened in this view 
by the consideration that in the case of orders mode under soction 517, which 
falls within the same chapter of the Code, very precise provisions are laid down 

[637] by s. 520 in respect of the powers which may be exorcised by superior 
Courts. 

We should add that Bir (h/fiilli Ii etuis roliod also on Ambler v. Pttshony, 
(1885) l.L.R., 1L Cal., 5(55, hut in the view which we take of tho case we 
do nob think that it is in point. 

We mako the rule absolute and sot aside the ordei of the learned Sessions 
Judge, reversing the order made by tiie Deputy Magistrate under s. 522, as 
well as his order of the 23rd September 1H97, and also the order of the Deputy 
Magistrate passed on the 27th»Suptember. 

B. D.‘B. Tiule ma le, absolute. 


NOTES. 

[ It has beeu held that the Criminal Procedure Code, 1898, see. 4*23 (1) (d) confers power 
to interfere in appeal 29 Cal., 7‘J-l ; -if. Cal., 4 t ; *27 All., 413.] 


J2 CAP.—133 
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125 Cal. 637 ] 

The 13th January, 1898. 

Pbesent: 

Mr. Justice Hill and Mb. Justice Stevens. 

Lal Mohan Chowbey.(Complainant) Petitioner 

versus 

Iiari Oh a ran Das Bairagi.(Defendant) Opposite Party.’ 1 ' 

Act XIII of 1869, ss. 7, 4 — IUcach of Contract—Jurisdiction of 
Presidency MagistratesMagistrate of Police’' - Criminal 
Procedure Code (Act X of 188‘f), s. 3. 

A Presidency Magistrate of Calcutta may lawfully take cognizance, under section 1 of 
Act XITI of 1859, of a complaint, in respect of a contract made in Calcutta, the breach of which 
has been committed beyond the local jurisdiction of hi.-. Court. 

The expression “ Magistrate of Police ” in section 1, Act XIII of 1859 means “ Presidency 
Magistrate.” 

It appears that the defendant entered into a contract with the petitioner at 
Calcutta to manufacture tin canisters at Sikohabnd in tho District of Mainpuri 
in the N.-YV. Provinces, and received an advance of Rs. 01 from the petitioner. 
After working for a month at Sikoli ihau, the defendant ran away to Calcutta 
without finishing tit© specified work contracted for. Thereupon the petitioner 
lodged a complaint against the defendant in the Court of tho Presidency Magis¬ 
trate of Calcutta for non-performaneo of the contract. The Honorary Presidency 
Magistrate, to whom the case was made over for trial, dismissed the complaint 
[638j on the preliminary ground that he had no jurisdiction to entertain the 
complaint, inasmuch as the breach of the contract constituting the offence took 
place admittedly beyond the local limits of the jurisdiction of his Court.' 

Against this order of dismissal the petitioner moved the High Court. 

Hn.hu A tulya Choran Bose for the Petitioner. 

No one appeared to show cause. 

The judgment of the High Court (Hill and Stevens, JJ.) was as 
follows: - 

In this case a complaint was made to an Honorary Presidency Magistrate 
of Calcutta under section 1 of Act XIII of 1859, in respect of a contract which 
wa- made in Calcutta, hut the breach of which is said to have taken place in 
a portion of the N.-W. P., to which the Magistrate states the provisions of the 
Act had not been extended. The Magistrate considered that he had no juris¬ 
diction to entertain the complaint, inasmuch as the breach of the contract had 
taken place beyond the local jurisdiction of his Court, at a plaoe outside the 
limits of the Town of Calcutta. The complainant has applied for a revision 
of the order made by the Honorary Presidency Magistrate dismissing his com¬ 
plaint. Section 1 of Act XIII of 1859 provides that in the case of a breach 
of contract to which that Act applies a complaint may be made to a Magistrate 
of Police. We think that the terms of the section do not imply that the 
complaint is to be made to the Magistrate of Police in the place where the 

* Criminal Revision No. 796 of 1897, against the order passed by B&bu N. C. Bural, an 
Honorary Presidency Magistrate of Calcutta, dated 7th of September 1897, 


1058 





Yusuf md. aRarUth v. uansiDHur sibaogi [1898] l.L.F. 25 Cal. 63d 

breaoh has taken place, and, moreover, section 3 of the Code of Criminal Pro¬ 
cedure provides that in every enactment passed before that Act came into force, 
the expression “ Magistrate of Police ’’ shall be deemed to mean Presidency 
Magistrate. We, therefore, think that the Presidency Magistrate had 
jurisdiction to entertain this complaint. 

We therefore set aside his order of the 7tli of September 1897 dismissing 
the complaint, and direct that he do procood to dispose of tho complaint which 
he may lawfully take cognizance of in accordance with law. 

B. D. B. Order set aside, and case remanded for trial. 


, NOTES. 

[ See also the explanation of this decision in danesha v. Karam (1910) 1’. R., 12.] 


[639] The lGth February, I'i'Jb. 

Present: 

Mr. Justice Banerjee and Mr. Justice Wilkins. 


Yusuf Mahomed Abaruth.Petitioner 

versus 


Bansidhur Siraogi.Opposite Party. 


Jurisdiction to try o(fence under s. of the Penal Code ( XIj V nj 1»U0) — 
Goods with counterfeit trade mark not intended to be sold 
within jurisdiction. 

A Magistrate has jurisdiction to try an offence under s. ISO of the. Penal Code if the 
accused be shown to be in possession of goods with a counterfeit trade mark for sale or any 
purpose ot trade or manufacture, though the sale or the trade or the manufacture for tho 
purpose of which the accused has the goods in his possession lie not intended to lake place 
within tho jurisdiction of the Court in which tho complaint is lodged. 

The facts of tho case, sufficient for the purpose of this report, appear from the 
judgment. 

Mr. Jackson on behalf of the Petitioner. — In order to give the Court 
jurisdiction the offence must be committed within its jurisdiction. In the 
trial of an offence under s. 486 of the Ponal Code not only must it he shown 
that the accused has in his possession for sale or any purpose of irade or 
manufacture goods with a counterfeit trade mark, but also that the sale, Ac., 
is intended to take .place within the jurisdiction of the Court in which the 
trial is to be held. 

* Criminal Revision No. 120 of 1808, made against the order of F. W. Duke, Esq., 
District Magistrate of Howrah, dated the 2nd of February 1898. 
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♦ « 

No one appeared on behalf of the Opposite party. 

The judgment of the High Court (Banerjee and Wilkins, JJ.) is as 
follows 

This is an application undor s- 439 o'f the Code of Criminal Procedure, 
asking us to sot aside an order of tho District Magistrate of llowrah directing 
the Deputy Magistrate to proceed with the trial of a casein which the accused 
has been charged with an offouce punishable under s. 486 of the Indian Penal 
Code, and which the Deputy M agistrate had dismissed for want of jurisdiction. 

The ground upon which the Deputy Magistrate held that he had no 
jurisdiction to try the case is given in his judgment in the following words: 
After referring to s. 486 of tho [640] Penal Code, the learned Deputy Magis¬ 
trate saysNow, as 1 understand and interpret this section, I think this 
Court has no jurisdiction to try this case. The section says : ‘ Whoever sells 
or exposes or has in possession for sale or any purpose of trade or manufacture 
any goods, Ac. ’ Now, looking to the evidence adduced, admittedly the tins 
of ghee were on transit, from Etawali to Rangoon, and they were not intended 
for sale or any purpose of trade in Howrah or any place within its jurisdiction. 
Bale is one of the principal ingredients, as 1 think, to constitute an offence 
under this soction. If those this of gheo are intended for one’s own consump¬ 
tion or as presents to others, then, I think, the accused can hardly be amenable. 
Taking this view of the law, I determine that this Court has no jurisdiction to 
try this case which is accordingly dismissed and the accused discharged under 
s. 253 of the Criminal Procedure Code. ’ 

Thereupon an application was made to the District Magistrate, who has 
directed a further inquiry undor s. 435 of the Code of Criminal Procedure, but 
his order imist be taken to have been made under s. 43, though ho refers to 
s. 435. And the view taken by the District Magistrate is that the Howrah 
Court has jurisdiction, because within the jurisdiction of the Howrah Court, 
the accused had the goods in his possession for the purposes of sale, though 
the sale was intended to take place, not in Howrah, but in Rangoon. 

The contention urged by the learned Counsel for the petitioner before us 
is, that in order to give the Court jurisdiction to entertain the case, the offence 
must be committed \vi:,hin its jurisdiction, and when the offence is constituted 
by the accused having in possession for sale any particular goods, not only 
must his having the goods in his possession occur within the jurisdiction of 
tho Court in which the case is brought, hut, tho possession must be for sale, 
which also must he intended to take place within the jurisdiction of the Court. 

We are not- prepared to accept this contention as correct. It is quite true 
that before thfc possession of goods with a counterfeit trade mark can be 
hold to constitute an offence under s. 486, it must be shown that such 
possession was for sale or any [641] purpose of trade or manufacture. But 
there is nothing in tho law to show ihat the sale, for the purpose of which the 
accused has the goods in his possession, must he intended to take place within 
tho jurisdiction of the Court in which the complaint is lodged. It may be 
that the goods are found in possession of the accused within a particular 
jurisdiction, and the accused has them in his possession for sale in a different 
jurisdiction; and in such a case it cannot be said that, before the goods reach 
the place where they are intended to he sold, the possession of the goods by 
the accused does not constitute any offence. 

It. was urged that, if this view was correct, it would give any number of 
Courts exorcising jurisdiction at any distances from the place where the goods 
are ultiinafcoli intended to be sold, jurisdiction to try the case. 
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Though that may be so, we do not see how that supports the view con¬ 
tended for by the learned Counsel. We may observe that the provisions of 
s. 182 of the Code of Criminal Procedure go to show that the policy of our law 
is to authorize more Courts than one to try an offence of this kind. 

If the view taken by the learned Deputy Magistrate was correct, that 
would go, not so much to show that the Magistrate had no jurisdiction to try 
the ease, as to show that no offence was committed until the goods in question 
reached tho jurisdiction within which they were intended to he sold. That 
view cannot, in our opinion, be correct. 

We am asked to determine, and we must, for the present determine tho 
case upon the view of the facts as disclosed in the orders of the Courts below; 
and upon that view we must hold that tho Ilcwrah Court has jurisdiction to 
try the case. 

In making these obsoivations we wish it to he undeistood that we do 
not determine any question of fact in tho case. For the foregoing reasons 
we refuse this application. 

S. C. B. Application i cf used. 


[642] OK1C1NAL CIVIL. 

The lUth a ml d'Jth April, lb'-tb. 

PliliKIiNT : 

Mi; Justice P. O’Junealv. 

William Robert Fink 
versus 

Moharaj Bahadur Singh. 

Tractive—liven ver-—Tova to sue in Ins virn name—Code <>f Civil Tracedttre 
(del XIV of 18SX), s. odd—Trust-deed to Inundate debts - Non¬ 
communication of trust-deed to creditors — Limitation ■» 

Limitation Act (AT of ltii?), s. 10. 

The Court lias authority, under section 50'I of the Civil I’roc.'dutc Code, to confer on a 
receiver the power to sue in his own mime: and if the order appointing the receiver gives 
him liberty, he may do so. 

I) S executed a trust-deed, whereby be made over Ins propers.\ to trustees to manage his 
allairs and liquidate, his debts m manner therein directed. Tho deed contained this provision : 
“In order to prepare a list of my debts, the trustees shall ascertain the same In looking into 
my books of accounts; and they shall not admit an\ debt without roKur, hnth-chitta, at 
hundi bearing the signature of myself or my nionib gomaslns, 01 without decree 

jJeld, in the abscifce of evidence that this deed was communicated to tho creditors, that 
it did not create a trust in favour of the creditors, but. enured only for the benefit of tho 

* Original Civil Suit No. 352 of 1897. 
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executant; that therefore the plaintiff, a creditor, was not entitlod to rank as a beneficiary 
under it; and that it did not create a trust hi his favour so as to take out of the operation 
of the Limitation Act a claim that otherwise foil within it. 

The following statement of the fact3 of tlv.s case is taken from the judgment 
of O’Kinealy, J.:— 

This was a suit to recover the amount of three h mid is, all dated the 30th 
of May 1893, drawn by Rai Dhunput Singh upon himself in the name of his 
firm at Calcutta, and payable to one Sew Bux Sureeka. 

One of those hundis is for the sum of Ets, 1,200 payable 180 days after 
date, and the other two are for the sum of Rs. 2,500 and Rs. 383-11, respec¬ 
tively, each payable 360 days after date. 

Sew liux Sureeka died some time in the year 1896, and a suit for the 
administration of his estate was instituted in tins Court. By an order made in 
that suit on the 28th of January 1897, the plaintiff' was appointed receiver of the 
moveable property, and of the [643] rents issues and profits of the immoveable 
property belonging to the estate of Sew Bux Sureeka, with power to get in and 
collect the outstanding debts and claims duo to the estate, and with all the 
powers provided for in section 50?, clause ( d) of the Code of Civil Procedure 
with certain exceptions which are not material for the questions which arise 
in this suit: arid the order further provided that the receiver should havo power 
to bring and defend suits in his own name. By a further order, dated the 6th 
of May 1897, the plaintiff was given liberty to institute a suit in this Court in 
respect of the three hundis above mentioned, and in pursuance of this order the 
present suit was brought. 

In the month of February 1893, before the hundis were drawn, Rai 
Dhunput Singh was adjudicated au insolvent at the instance of one of his 
creditors under the provisions ol the Act for the relief of insolvent debtors at 
Calcutta; but this adjudication was afterwards sot aside on tlio ground that 
Rai Dhunput Singli had not committed any act of insolvency. On the 19th 
of July L896, he executed a deed of trust by which ho conveyed all his pro¬ 
perty to the defendants Gopi Chund Bathru, Surji Kumar Adhicary and Kirut 
Chund Svimal, as trustees, upon certain terms and conditions contained in the 
deed. On the 21st diy of September 1896, Rai Dhunput Singh died, leaving 
him surviving the defendant Moharaj Bahadur Singh his solo heir under the 
Hindu law. 

In the plaint as originally drafted the plaintiff' set forth the above 
circumstances and prayed for judgment for the amount due upon the hundis 
and the costs of the suit. When the case was opened before me the plaintiffs’ 
counsel, being pressed with the question of limitation as regards the amount 
of the huudi for Rs. 1,200, contended that that question did not aviso as the 
defendants, the trustees, were constituted express trustees for him and the 
other creditors, of Rai Dhunput Singh under the provisions of the deed of trust, 
and were bound to pay him the amounts due upon all the hundis. It was 
objected by the counsel fertile defendants that this claim was not put forward 
in the written statement, and that he was taken by surprise owing to its being 
brought forward at the time it was. I thought the objection a reasonable one, 
and allowed the suit to be adjourned for tho purpose [644] of having the plaint 
formally amended so as to raise tho contention. 

That has been done, and now in answer to the plaintiff’s suit the 
defendants say : — * 

(1) That the plaintiff cannot sue in his own name; (2) that under the trust* 
deed, the trustees are not trustees fur the plaintiff or tho other creditors of Rai 
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Dhunput Singh; and (3) that the claim on the hundi for Rs, 1,200 is barred 
by article 69 of the second schedule to the Limitation Act, 1877. It was also 
contended that no relief could bo granted to the plaintiff under the deed of 
trust in* this suit as framed ; hut \ do not think it is necessary to consider a 
defence which, if successful, would involve a further amendment of the plaint, 
or the dismissal of the suit on what may ho called a technical ground, as 1 am 
of opinion that the second ground of defence taken by the defendants is a sound 
one. 

Mr. It. N. Milter and Mr. J. N. Banerjec for the Plaintiff.— The claim on 
the hundi for Rs. 1,200 is not barred ; the trust-deed saves limitation. Before 
these claims were brought, Dhunput Singh made over his property to the 
trustees. The plaintiff is entitled to look to the tiusteos for payment just as 
he would to Dhunput Singh, but for the trust-deed. He was not a party to the 
deed; but he was informed of it, and he forbore to sue in consequence, but that 
forbearance does not entitle the defendant to plead limitation. 

Next, as to the frame of the suit: as a general rule, no doubt, a receiver 
may not sue in his own name only ■■■Wilkinson v. Unngadhar Sirknr, (1871) 6 
JB. L. R.. 486 ; but in the present ease, the order appointing the roceiver 
expressly gave him power to sue in his own name or in the names of the parties 
to the suit, and the defendant must, he hound hv that order. 

Mr. J. G. Woodroffe for the Defendant.—The question is, what is Lho 
meaning of the order? It means that the receiver may bring the suit, but 
must do so in the names of the parties. The order giving leave to sue may bo 
binding, and yol objections [645] may he taken to the form of the suit when 
brought. iO’lvINKALY, .1. -Appeals constantly come up to the High Court 
from the Mofussil Courts vvheio a receiver has sued in his own name.! No 
doubt. There may Ire cases where Lho receiver could be the only proper person 
to sue. But in England the rule is that a receiver cannotsue in his own name.— 
In re Sucker, (1889) 23 Q. B. D., 179. [O'Kinealy, .1.—It is such a conve¬ 
nience t-o suitors lor the receiver to sue in his own name. Some of the parties 
may be dead ; and if the receiver is to use the names of the parties, ho would 
have to get the suit revived. But if lie sues in his own name, no such difficul¬ 
ties arise.J No doubt. but the authorities are against it. In one case Phkar, 
J., held that the meaning of an order empowering the receiver to sue was that 
he may bring the suit, hut must use the names of tho parties. I submit ho must 
do so, because a receiver has no proprietary or other interest, in the property. 

But there is another difficulty in the way of this creditor ; and that is, that 
according to the rule in tho case of Garrard v. Lout Lauderdale, (1830) 3 Sim., I, 
this deed does not cieato a trust that he could enforce. The deed is merely a 
direction charging the estate with pay ment of debts; it was executed solely 
for Dhunput Singh’s own benefit; and there is not a word in it to iudicatethat 
it was for the benefit of anybody else. 

Bection 10 of the Limitation Act. applies only to a suit to follow property. 
This is really a suit lor the administration of a trust; it cannot, bo a suit to 
follow trust property in the hands of the receiver, because the plaintiff has no 
interest to recover. (Mr. Milter —We also rely on Suddasook Kootary v. Bam 
Chnuder, (1890) I. L. R., 17 Cal., 620 j. In this case there has been no charge 
of any specific property for the discharge of any specific debt. The question 
is, what is a debt ? Did Dhunput Singh direct the trustees to pay all debts, 
whether barred by limitation or not ? Can he he said to have created by this 
deed a greater liability than existed before its execution ? There is nothing to 
indicate any such intention. 

Mr. J, N. Bannerjee in reply. 
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[696] O’Kinealy, J. (after stating the facts as above set fortti), continued 
as follows:— 

The first question I have to consider is whether the plaintitl can maintain 
this suit in his own name; and 1 am of opinion that he can. The orders by 
which he was granted liberty to institute this suit gave that power to him in 
express terms, and the authority to give that power is, in my opinion, conferred 
on the Court by the provisions of section 503 of the Code of Civil Procedure. 
By that section the Court has power to grant to the receiver “ all such powers 
as to bringing and defending suits and for the realisation, management, protec¬ 
tion, preservation and improvement of the proporty, the collection of the rents 
and profits thereof, the application and disposal of such rents and profits, and 
the execution of instruments in writing as the owner himself lias and I read 
that as meaning that power is conferred upon the Court to substitute the 
receiver for tho owner for those purposes, always supposing that the ownership 
of the property is completely represented in the suit in which the receiver is 
appointed. 1 am not disposed to put a narrow construction on this part of 
section 503, as it is ofton a great saving of time and trouble, so far as the 
receiver is concerned, and of expense to the estate in his hands, that be should 
have the power of bringing arid maintaining suits in bis own name. That the 
Court can give such a power is treated as clear by Mr. Justice WILSON in the case 
of The Oriental Bank v. Gobind Ball Seal, (1884) I.L.R., 10 Cal., 710, at p. 733. 

The next question is, taking the plaintiff to be a creditor of Rai Dhunput 
Singh in respect of a debt existing at the time the deed of trust was executed, 
can lie claim that ho and the other creditors are beneficiaries under that deed, 
and can he call upon the Court to nave the trusts contained in it administered 
for their benefit'? I am of opinion that lie cannot. This is a question depend¬ 
ing upon the construction of the deed and the conduct of Rai Dhunput Singh 
and bis creditors upon and after its execution. 

In that document Dhunput Singh gives his reasons for exe- [647] cuting 
it. He says: “I was adjudicated an insolvent by an order of the Hon’ble 
High Court, Original Side, at Calcutta in its Insolvent Jurisdiction, dated the 
lGtli day of February, year 1893, in consequence of which I became heavily 
involved in debts. 1 have managed to pay off many of the debts by sale and 
mortgage of properties ; but there is still loft a large amount of debts, and in 
order to pay off those debts to the best of my ability it is necessary for me to 
make some arrangement. Being myself troubled in body and mind, I am unable 
to manage (my) affairs properly any longer, and most of my creditors are 
desirous that 1 should mako over the estate into the hands of trustees with a 
view to liquidation of my debts. For these reasons Imake over all my move- 
able and immoveable properties, that is to say, whatever properties I am at 
piesent possessed of, bo Srijoot Gopi Chund Bathra, son of the late Fakir 
Chund Bathra of Azimgunj, by caste Asvval, by occupation service holder, and 
Srijoot Kerut Chund Srimal, son of the late Mungni Ram Srimal and Srijoot 
Surji Kumar Adhicary, son of the lute Bliogoban Chunder Adhicary, at present 
of Baloochur, hv caste Brahmin, by occupation service holder, by appointing 
them trustees.” That is to say, ill-health and montal anxiety having unfitted 
him for carrying out the work of paying off all his debts—a work which lie 
himself had carried on up to that time—and his creditors being desirous that 
that should he carried on by the trustees, he appoints the trustees to carry on 
that work to completion. In other words, they are put in # the place of Dhunput 
Singh himself so fa’’ as he could do so, and occupy the same position towards 
the creditors, and that position was certainly not that of a trustee. The deed 
then directs tho manner in which the trustees are to proceed for the purpose 
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of liquidating his debts and recovering his outstandings, and declares that 
neither himself nor his heirs shall have power to interfere with the acts of the 
trustees, until all his debts shall have been paid. This last clause wa3 strong¬ 
ly relied on by the plaintiff as showing an intention to create a trust for the 
creditors. It is equally consistent with the case for the defendant. It is, J 
think, nothing more than a clause confirming the trustees in the powers given 
to them by the deed. Then there is this provision : “ In order to prepare a 

list of my debts, the trustees shall ascertain the same [648] by looking into 
my books of accounts ; and they shall not admit any debt, without roka, hatchitta 
or hundi, bearing the signature of myself or my month gomaslas, or without 
decree." This shows that the creditors were to be ascertained on a future 
investigation to be made by the trustees in accordance with certain tests laid 
down by which they were to be guided. It seems to me that this provision is 
against the plaintiff’s contention, for it shows that every person who claimed to 
be a creditor of Rai Dhunput Singh at the date of the deed was not intended 
to be provided for by it,but only those whose debts should have been ascertained 
in the manner of investigation pointed out in the deed. There is no evidence 
before me that any such investigation has ever been undertaken. 1 think that 
the true way to look at this provision is, to take it as indicating the course of 
proceeding which the trustees wore So take, not for the purpose of finding out 
their heneficiaries but for the purpose of liquidating the debts on behalf of Rai 
Dhunput Singh their real anrl only beneficiary. Tho remaining provisions of 
the deed point in the same direction. 1 do not see any indication that these 
trustees were intended by Rai Dhunput Singh to he trustees for his creditors ; 
in my opinion they were and were intended to be (so far as I can gather his 
intention from the construction of the deed) trustees for himself for the purpose 
of carrying out the provisions of the deed of trust, and that he was, and his 
heir is, tho only person who under the terms of that deed could call the trustees 
to account as trustees. There is no evidence before me to show that the deed 
of trust was communicated to the creditors, or that any of them accepted the 
position of beneficiaries under it. The evidenco given by Heera Lall, the 
gomasta of Sew Bux Sureeka, is too shadowy to be relied upon as establishing 
the existence of any trust for the creditors or for Sew Bux Sureeka. This case 
is one of a class the best known example of which is Garrard v. Lord Lauder¬ 
dale, (1830) 3 Sim., 1. 

According to the view I have taken of this case the plaintiff cannot claim 
to rank as a beneficiary uu lor the de.il of tho I9sh of July IH96, and he is, 
therefore, not entitled to sav that his [649] claim on the hundi for Rs. 1,200 
is not subject to the ordinary law of limitation. 

The result is that the plaintiff's suit fails as regards the hund: lor R, 1,200 
but he is entitled to a decree for the amount of the other two hundis, with 
interest at 6 per cent, per annum down to the filing of the plaint, together 
with the costs of the suit and interest on decree. The decree will be against 
the defendant Moharaj Bahadur Singh as the legal representative of Rai Dhun¬ 
put Singh for the amount indicated above to he paid out of the property of 
Rai Dhunput Singh. T shall make no order as to the costs of the trustees. 
They did not sever in their defence from the infant, and there is no doubt 
that the estate of Dhunput Singh has benefited by the amount of the hundi 
for Rs. 1,200 being barred by limitation. 

It must he understood that, although l give no relief to the plain’iff as 
against the trustees, I do soon the ground that the deal did not constitute 
them trustees for him, but trustees for Rai Dhunput Singh of the property 
included in the trust-deed. I decide nothing further as between the plaintiff 
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and the trustees, and all questions which may arise between them regarding 
the execution of the decree in the suit remain untouched by me. 

Attorneys for the Plaintiff : Messrs. Rally Nath Mitter and Sarbadhicarry. 
Attorney for the Defendant: Babu B:N. Bose. 

H. W. 


NOTES. 

t As [regards Receivers, see also (1899) 26 Cal., 772 ; (1907) 34 Cal., 305 : 5 C. L. J M 270. 
As regards trusts, see also (1899) 26 Cal., 750 ] 


[23 Cal. 849] 

The Mud April, and 4th May, IfiVS. 
Present : 

Mr. .Justice P. O’Ktnealy. 


Foolcoomary Da si 
versus 

Woodoy Chunder Biswas.’ 

Practice—Consent Decree, Setting aside — Motion. 

A consent decree cannot be set aside on motion on the ground that it was obtained by 
fraud and misrepresentation. A separate suit must be brought for that purpose. Charges 
of fraud cannot properly bo tried upon affidavits. 

Gilbert v. Endean, (1878) L. R., 9 Ch. D., 259 ; Huddersfield Banking Company i 
Limited v. Henry 1 Aster Son, Limited, (1895) 11. Cli., 273; aud Ainsworth v. Wilding, 
(1896; I. Ch., 673, applied. 

[ 680 ] THE facts of this case were stated by O’KineaLY, J., as follows :— 
This is a suit which arose out of the will of one Kedar Nath Ghose, who 
died in Calcutta, on the 15th of June 1893. By his will, which was made on 
the 14th of May 1893, he appointed his wife, the plaintiff, Foolmoni Dassee, 
and his cousin, the defendant, Woodoy Chunder Biswas, executrix and exe¬ 
cutor; dedicated all his properties to the worship of a Thakoor established by 
himself; directed that a sum of Bs. 6,500 which he had borrowed on mortgage 
of his dwelling house should be paid off; appointed the plaintiff and the defend¬ 
ant to he shebaits of the Thakoor', diiectod that his wife should have suitable 
residence, and an allowance of Bs. 15 a month ; granted allowances to the 
defendant as shebail, and to others mentioned in the will; directed that his 
executrix and executor should consult his friends Baboo Bhupendra Nath 
Bose and Baboo Okhoy Kooraar Bose in case of a difference of opinion between 
them; and gave power to these gentlemen to control the shebaits in the 
management of the debutter estate. 

On the llth of January 1894 the plaintiff and the defendant obtained 
probate of the will, but shortly afterwards disputes arose between them, and 
this dispute led to the institution of this suit on the 22nd of August 1895. In 
her plaint, the plaintiff brought various charges of misconduct against the 
defendant, and prayed for the construction of the will, administration of the 
estate, an injunction and a receiver, and other relief which*it is unnecessary to 
specif y. On the 6t h of Septe mber 1895, Mr. Belohamberswas appointed receiver 

* Original Civil Suit No. 519 of 1895. 
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of the estate of the testator Kedar Nath Ghose. Nothing farther seems to 
have been done in the suit till the 8th of September 1896, when a petition 
signed and verified by the plaintiff was presented to this Court on her behalf 
praying that a decree might he made in this suit on the terms stated in the 
petition, and that the receiver might be discharged and directed to hand over 
possession of the estate to one Poshupati Nath Bose. The prayer of the petition 
was consented to by the defendant’s attorney, and Poshupati Nath Bose also 
signed a statement made at the foot of the petition consenting to act as the 
trustee of the estate of Kedar Nath Ghose. No order was entered on the 
[ 881 ] petition itself, but on the same day a decree was made with the eonsent 
of the attorneys for the plaintiff, and of the defendant, and of Poshupati Nath 
Bose in person, on the terms contained in a schedule annexod to the decree, 
those being the terms set out in the plaintiff's petition. 

It is unnecessary to refer to those terms at any length. They follow to 
a certain extent the scheme of the testator’s will. The distinguishing feature 
of the arrangement is that the receiver is to he discharged and the entire 
management of the testator’s estate placed in the hands of Poshupati Nath 
Bose, who is bo provide for paymonb of the debts and legacies, and the cost of 
this suit. The plaintiff’s and the defendant’s respective turns of worship as 
shebaits are also arranged for, and they are made responsible to the trustee 
for negligence in performing their duties as shebaits. 

On the 1st of March last the plaintiff presented a petition to this Court, in 
which she prayed that the decree of the 8th September should be set aside, 
and the estate of the testator retained in the hands of the receiver appointed 
by the Court, and that her attorney in the suit, Babu Preo Nath Sen, should 
be prohibited from further acting for her. In this uetition she alleges that 
she did not come to know of the decree of the 8hh of September 1896 until 
recently, that her signature to the petition of the 8th of September was obtain¬ 
ed by fraud and misrepresentation on the part of Poshupati Nath Bose and . 
the defendant Woodov Chunder Biswas, and she charges that her own 
attorney conspired with thor i persons for the purpose of defrauding her. 

The plaintiff appeared in person. • 

Mr. B. N. Miltra. appeared on behalf of the Defendant. 

Mr. Jackson and Mr. Allen for Poshupati Nath Bose, and Mr. Pugh on 
behalf of Preo Nath Sen. 

Mr. Miltra .—This consent decree is said to have been obtained by fraud 
and misrepresentation ; it was made on the 8th September 1896, and yet, 
during the whole of 1897, no stops were taken to impugn it. There is no 
definite statement as to when the plaintiff discovered the alleged fraud. But 
even if the decree was obtained by fraud and misrepresentation, it cannot be 
[ 682 ] set aside on a motion ; a separate suit must be brought —Huddersfield 
Banking Company, Limited v. Henry Lister <t ! Son, Limited, (1895) II. Ch. 
273, 276 ; Ainsworth v. Wilding, (1896) I. Ch., 673. 

C. A. V. 

O’Kinealy, J., (after stating the facts as above sot forth).—The matter 
came before me once or twice with reference to an application by the plaintiff 
to be allowed to appear through an attorney other than Babu Preo Nath Sen, 
her attorney in this suit. That application I granted; and at my suggestion 
that the nature ofc the application was such, (involving as it did the profes¬ 
sional conduct of an officer of the Court), that it should he disposed of without 
delay* the parties agreed that the matter should come on before me on 
Saturday, the 16th April. On chat day there was not sufficient time to deal 


1067 



frjfciiWi 2BCai. 688..; : foo&cogm aby dasi v< woopoy cummn &o. 11898} 

A'' ■. .* i % t 

With it completely; and I directed it to be placed on the ordinary cause list 
without prejudice to the right of the defendant Woodoy Chunder Biswas to 
raise the contention that the application was not one that I could entertain. 

Babu Preo Nath Sen, Poshupati Nath Bose, and the defendant Woodoy 
Chunder Biswas all filed affidavits in answer to the charges brought against 
them in the plaintiff’s petition, and when the matter came on for hearing Mr. 
Mittra, who appeared for the defendant Woodoy Chunder Biswas, contended 
that I could not go into charges of this nature or set aside the decree, in a 
proceeding of this kind, and that the plaintiff’s only remedy is to tile a regular 
suit to have the decree set aside on the ground of fraud. I am of opinion 
that that contention is correct. 

T do not think it is a proper mode of procedure to try charges of fraud 
and misrepresentation on affidavits in an application of this kind. I think 
the only satisfactory method of dealing with them is in a regular suit brought 
for the purpose, and that is the course which, it is laid down, should 
bo followed in such cases in the High Court of Judicature in England 
under the Judicature Acts. In Gilbert v. Endean, (1878) L. R.,9 Ch.D. 259, 
[683] it was the opinion of the Master of the Rolls, 8ir George Jkssel, that 
a dispute as to whether a compromise ought to be set aside on the ground of 
misrepresentation or concealment of material facts ought to be decided in a 
new action. In a debenture-holder’s action against Henry Lister & Son, 
Limited, a consent order was sought to be set aside on motion by one of the 
parties to the order on the ground of mistake as to materia] facts ; but Mr. 
Justice Vaughan Williams refused to deal with the matter on motion, and 
an action had to be brought to have the order set aside— Huddersfield Banking 
Company v. Henry Lisle.) <1‘ .'ion, (1895) II Ch., 273, 276. In Ainsworth v. 
Wilding, (1896) ICh., 673, which was a suit by a second mortgagee against a 
first mortgagee and other defendants, a decree for an account was made by 
' consent : and the first mortgagee afterwards moved to set aside that decree on 
the ground that the consent of the parties thereto was given by mistake. Mr. 
Justice Rome 1.1 refused the application witli costs, on the ground that the 
proper remedy of the applicant was to bring a fresh action. These cases are 
stronger than the one I aip dealing with, which is based on charges of fraud 
and misrepresentation of the gravest character. 1 therefore refuse the appli¬ 
cation with costs. 

Mr. Pugh, who appeared for Bahu Proo Nath Sen, asked me to decide 
upon the affidavits before me, whether there was any ground for the charges 
which the plaintiff has brought against his client. I think I had better 
express no opinion on that question, for if I should come to the conclusion 
that the charges made against Babu Preo Nath Sen are frivolous, and express 
that opinion, that might hamper the plaintiff in taking further proceedings 
should she be advised to do so. 

Attorney for the Plaintiff (on this application): Babu Bepin Behary 
Bonnerjtc, 

Attorney for the Defendant: Bahu 0. C. Gangooly. 

Attorney for Poshupati Nath Bose: Bahu 6’. C. Hitter. 

H. W. Application refused with costs. 


NOTES. 

[The subject is fully discussed in (1909) 13 C. W. N., 1197: 10 C. L. J., 420 by 
MOOKEK.lKE, J. See also (1901) 3 C. L. J., 119. 1 
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[684] SMALL CAUSE COURT REFERENCE. 

The 16th March, l$9ti. 

Present : 

Sir Francis William Maclean, Knight, Chief Justice, 

Mr. Justice Macpherson and Mu. Justice Trevelyan. 

Cutler Palmer and Co. 
versus 

The British India Stoam Navigation Co., Ld.* 

Bill of Lading—Shipping Company, Liability of 

A Shipping Company is prinia facie bound to deliver goods in good order and condition, 
but this obligation is subject expressly to the conditions inserted ill the Bill of Lading. 
Where a cask of brandy was shipped at Madras in good order and condition, but on arrival 
at Calcutta was found to be empty. 

Held, that the Company were protected by the special words inserted in the Bill of 
Lading “ Hogshead brandy covered with gunny, not responsible for condition and contents.” 

THE facta of this case appear sufficiently from the case stated for the opinion 
of the High Court by E. W. Ormond, Officiating Chief Judge of the Small 
Cause Court, dated 3rd June 1897:— 

“The plaintiffs sue for damages for the non-delivery of a hogshead of 
brandy shipped by them on one of the defendants’ steamers from Madras to 
Calcutta under the Bill of Lading, which is hereto annexod. 

The cask of brandy was put on board at Madras in good order and con¬ 
dition, but on arrival at Calcutta the cask was found to he empty with one 
stave broken across. 

The question which I have tho honour to submit for your Lordships’ 
opinion is whether, upon a proper construction of the manuscript clause at the 
foot of the Bill of Lading, " hogshead brandy covered with gunny, not res¬ 
ponsible for condition and contents ,” the defendants are exempted from all 
liability in respect of this cask of brandy or not. 

The defendants are admittedly not governed by the Indian Carriers’ Act, 
and can, therefore, contract themselves out of anything. I held that they were 
protected under the manuscript [655] clause, but not otherwise. Mr. Graham , 
for the plaintiffs, argued that this clause, in effect, meant no more than the 
ordinary clause “ condition and contents unknown,” or that the defendants 
did not hold themselves responsible for the then actual condition and contents 
of the cask, but I think Borne weight should be attached to the word 
“ responsible,” and to construe the clause as exempting the defendants from 
responsibility for the then actual condition and contents of the cask only would 
be giving no legal effeot to the clause, for the defendants’ responsibility could 
only begin from that time, i.e., when the cask was taken on board, whereas the 
whole tenor of the Sill of Lading is to specify the defendants’ responsibility 
as at the time of delivery to the consignee. Moreover, in the previous portion 

* Small Cause Court Reference No. 2 of 1897. 


1069 


LL.R. 20 Gal. 080 


CUTLER PALMER & CO. t). 


of this clause (the " casks in bad condition ” were some casks of beer shipped 
with this hogshead of brandy) the words “ not responsible for leakage ” would 
naturally refer to leakage which might occur whilst the casks were in defend¬ 
ants' charge and were probably meant to emphasise the condition in small print 

“ The company is not to be responsible for.leakage,” which, from the 

context, is clearly not limited to leakage which might have occurred before 
the casks were put on board. For these reasons I held that the words “ not 
responsible for condition and contents ” absolved the defendants from all 
liability for the condition and contents of this cask of brandy so long as it 
remained in their charge. I dismissed the suit accordingly, but at the 
request of plaintiffs’ counsel I made my judgment contingent upon the opinion 
of the High Court as to the construction to be placed upon the above 
manuscript clause. 

If your Lordships are of opinion that the meuniug of the said clause was 
to exempt the defendants from liability for tno condition and contents of this 
cask of brandy, whilst it remained in their charge, the suit will stand 
dismissed ; otherwise there will he a decree for Rs. 500. 

The Bill of Lading was as follows :— 

British Jndta Steam Navigation Company, Li mite u. 

Shipped, in good order and well conditioned, by Messrs. Cutler Palmer 
& Co., in the Steam Ship Kerbela, Commander, or [656] whoever else may 
be placed in command for this present voyage, and now lying iu Madras, and 
bound for Calcutta and intermediate ports — 


C. I*. & Co. 


1 II. hd. Brandy, covered with gunny. 
Do. —3 Casks Ale, Roping. 


Calcutta. 

4 Four only. 

being marked and numbered as in the margin, and are to bo carried and deli¬ 
vered subject to the conditions aflormcntioned including those at the foot 
of this Bill of Lading in the like good order and well conditioned, at the port 
oi Calcutta. 

The act of God, the Queen’s enemies, restraint of princes or rulers, 
pirates or robbers by sea or land, accidents, loss and damage from vermin, 
barratry, jettison, collision, fire, accidents to, or defects latent or otherwise in 
hull, tackle, boilers, or machinery or their appurtenances, steam, and all the 
perils, dangers, and accidents, of the sea, rivers, land, carriage, and steam 
navigation of whatsoever nature and kind ; and accidents, loss or damage 
from any act, neglect or default whatsoever of the pilot, master or mariners or 
other servants of the Company, or from any deviation, excepted ; with liberty 
to sail with or without pilots, and tow and assist vessels in all situations and 
circumstances ; and the Company are to be at liberty to carry the said goods 
to their ports of destination by the above or other steamer or steamers, ship 
or ships either belonging to the Company or to other persons, proceeding 
either directly or indirectly to such port; and in so doing to carry the goods 
beyond their port of destination, and to tranship or land and store the goods 
either on shore or afloat, and re-ship and forward the same at the Company’s 
expense, but at merchant’s risk; and with liberty also# at the like risk, to 
deviate for any purpose from above voyage, and to call and stay at any ports 
or places whether in or out of the usual course of the voyage, and in any order, 
aud for any purpose or at any time whatsoever unto Cutler, Palmer & Co., or to 




THE BBITISH INDIA STEAM NAVIGATION CO. LD. (.1898] l.L.B. 25 Cal. 657 

his or their assigns. Freight for the said goods at the rate of has been 
paid in Madras by the shippers as per margin, steam ship lost or not lost. 

[657] In WITNESS whereof the Commander or Agents of the said Siearn 
Ship have affirmed to one Bill of Hiding. 

Dated at Madras on 18th August 1896. 

N.B .—The goods are shipped and this Bill of Lading granted subject to 
the following express conditions Any claim for short delivery of or damage 
done to goods, and all other claims whatsoever, to be made at port of discharge, 
or at ports of Calcutta or Bombay, and at no other port; payment of claims to 
be made at port of shipment or discharge at Company’s option. 

No claim for damage will bo admitted unless notified in writing before 
the goods are removed. 

No claim for short delivery will ho entertainod unless made within one 
month after the delivery of any portion of the goods entered in tins Bill of 
Lading. 

This Bill of Lading is issued subject to the following conditions:— 

Weight, contents, and value when shipped unknown. The Company is 
not to be responsible for damage, evaporation, of effects of climate or heat of 
holds, leakage or breakage, or other consequences arising from the insufficiency 
of tiie address or package: or for the condition or contents of re-exported 
package. 

The Company reserves the right of charging freight by weight, measure¬ 
ment, or value, and of re-measuring or re-weighing the same, and charging 
freight accordingly before delivery. Freight on dates, fruit, and perishable 
produce to be paid on the weight shipped : and no allowance will he made for 
wastage on the voyage. 

The Company does not guarantee that the Steamers shall have room at 
ports of transhipment, or that there shall he no delay there. 

Packages weighing morn than 3 ewt. (excepting bales and boxes of 
manufactured goods) are on)> carried .at advancer! rates of freight and by 
special agreement. 

The Company shall have a lien for freight unpaid on these goods, or upon 
any portion of the goods covered by the Shipping order granted in respect 
thereof, which may not have been [658] shipped, and for any charges herein 
stipulated to be borne or customarily borne by owners of goods. 

Should all or any part of the within goods not be found, or if from bad 
weather or other cause the goods cannot he landed during the steamer’s stay 
at port of destination, the Company reserves the right to convey same to the 
next or the final port of the voyage, to he returned thence at the Company’s 
expense but at the merchant’s risk ; and should necessity arise for detaining and 
storing the goods, it shall also be done at the Company's expense, and the 
merchant’s risk ; and the Company shall not be answerable for any delay 
occasioned, or for loss of market. 

The Company will not be accountable for gold, silver, bullion, specie, 
jewellery, precious stones, platedware, or other valuables, or beyond the 
amount of five hundred rupees for any one package, or relatively for any por¬ 
tion thereof, unless a declaration of the value of such goods has been made 
prior to shipment, and special shipping orders granted for same, with which 
the Bill of Lading shall correspond. A wrong description of contents or false 
declaration of value shall release the Company from all responsibility in case 
of loss, seizure or detention, and the goods shall be charged double freight on 
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Ihe value; which freight shall be paid previous to delivery. If medicinal 
fluids or any other goods of an explosive, inflammable, damaging or dangerous 
nature are shipped without being previously deolared and arranged for, they are 
liable, upon discovery, to be thrown overboard, and the loss will fall upon 
shippers or owners of such fluids or goods. The shippers will not only be 
liable to the penalties imposed by statute, but also for all damage sustained in 
consequenoe of such shipment. 

The goods are to be distinctly marked with the marks, numbers and port 
of destination, or the Company is not to he responsible for detention or 
wrong delivery. 

Bill of Lading must be presented and delivered up cancelled before deli¬ 
very of goods can be granted. 

The Company to have the option of delivering these goods into receiv¬ 
ing ship or landing them at consignee’s risk and [639} expense, as per scale of 
charges to be seen at the Agent’s offices, the Company having a lien on all or 
any part of the goods, against expenses incurred on the whole shipment. The 
Company’s liability shall cease as soon as the packages are free of the ship’s 
tackle, after which they shall not be responsible for any loss or damage, 
however caused. If stored in receiving ship godown or upon any wharf, all 
risks of fire, dacoity, vermin or otherwise, shall lie with the merchant, and the 
usual charges shall he paid before delivery of the goods Fire Insurance will 
be covered by the Company’ agents on application. 

Specie, gold, silver, bullion, jewellevy, precious stones, platedware, or other 
valuables will not be landed by the Company. They can only be delivered on 
presentation of Bills of Lading on board, and will be carrid on at consignee's 
risk, if delivery is not taken during the steamer’s stay in port. 

In case of quarantine, goods may be discharged at risk of the owners of 
the goods into quarantine depot, lighter, barge, hulk, or other vessel, as re¬ 
quired for the ship’s despatch ; quarantine expenses upon the goods of what¬ 
ever nature or kind shall be borne by che owners of the goods. 

Delivery by the Company of packages externally in good condition as 
received shall be conclusive evidence of delivery of full weight and contents. 

Shippers are requested to note particularly the terms and conditions of 
this Bill of Lading with reference to the validity of their insurance upon their 
goods. 

Receipt does not state mark ; casks in bad condition, not responsible for 
leakage. Hogshead Brandy covered with gunny, not responsible for condi¬ 
tion and contents. 

W. Stuart, 

1 (On back.) For Agents. 

Received in part (2) two casks Ale in good order and condition. 


N. N. Roy. 

Received in full (2) two casks Baer and Whisky, condition as per certi¬ 
ficate granted. 

22-9-96. Nogendranauth Roy. 

[660] Mv.O’Kincaly for the Plaintiffs.—The shipping Company say we will 
not be responsible for what the cask contains, hut whatever it contains they 
must deliver it. They aay we will not be responsible for the contents, but 
whatever wa get from you we will deliver. Grcnon v. Luchmeenarain Augur- 
wallah, (1896) L. R., 23 I. A., 119, 125, The Peter der Grosse, (1875) L. R., 
1 P. D., 414. They say in the Bill of Lading why they are not to be res¬ 
ponsible for the condition and contents, but the Judge cannot read the clause 

* 
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as if its wire' 1 non-deliver? * or ‘ short delivery.” Hero nothing was deliver¬ 
ed : the contents had all escaped: All the shipowner says is, I don’t know 
what is in this parcel. I ana not to be bound by saying it is a hogshead of 
brandy in 1st part of the Bill of Lading, because I have not examined it: but 
I engage to carry it safely to its destination whatever it is. I shall deliver it 
to you as I got it. Tf the shipowners were contracting themselves out of all 
responsibility they would use appropriate words. Here the words “ not res¬ 
ponsible for condition and contents ” do not free the shipowners from all 
responsibility if the contents are lost on the voyage or while in their charge. 


Mr. Henderson for the defendants.—The words in the Bill of Lading are 
as general as possible. They may. have put in these words because the hogs¬ 
head was covered with gunny. A carrier is entitled to exempt himself in any 
way provided the Bill of Lading is accepted. The words mean that the com¬ 
pany will not be responsible whatever happons to the cask, and is not confined 
only to the state of the cask and its contents at the beginning of the voyage. 

The judgment of the High Court (Maclean, C.J., and Macpherson and 
Trevelyan, JJ) was as follows: — 

Maolean, C J. —This case raises a short point, but one not altogether free 
from difficulty. The question we have to decide appears from the reference 
made by the Judge of the Small Cause Court and I need not rocapiculate 
the facts. The question really turns upon what meaning we are to attribute 
to the words, inserted by the defendants in writing in the Bill of Lading, 

“ Hogshead brandy coverod with guunv, nob responsible for condition and con- 
[Ml] tents.” I agree with the contention of the plaintiffs that, primd facie, 
the defendants were bound to deliver the goods in good order and so forth. 
But this obligation is subject expressly to the conditions in the Bill of La¬ 
ding, one of which is that which I have read. As appears from the finding 
of fact in the reference, the cask of brandy was shipped at Madras in good 
order and condition, but on arrival at Calcutta was found to be empty. The • 
question is, are the defendants liable for the loss of the brandy ? They repu¬ 
diate such liability, and rely on the condition I have specially referred to. 

We must give some effect to these words, which are an essential part of 
the contract, and it is difficult to see why we should not place their ordinary 
meaning upon them, it so, it appears to me that the defendants were not to 
be responsible for the contents of the cask. This special condition was pos¬ 
sibly suggested to the defendants by reason of the circumstance that the cask 
was covered with gunny, and the defendants, the contents being unknown, 
wished to guard themselves against responsibility for such contents. It is 
urged that other parts of the Bill of Lading indicate that when the defen¬ 
dants are to be absolved from their primd facie obligation to deliver, the Bill 
of Lading expressly so states, as in clause 7. Taking that to be so i do not 
think that any inference to he drawn from such provisions in the Bill of La¬ 
ding is sufficiently strong to warrant us in not giving effect to the clause 1 
have quoted, reading the language of that clause according bo the natural 
meaning of the words used. In my opinion the Judge of the Small Cause Court 
was right in the view he took. The defendants must have their costs accor¬ 
ding to the fixed scale. 

Maopherson, J.— I agree. 

Trevelyan, J.— I also agree. 

Attorneys for*the Plaintiffs : Messrs Dignam if Co. 

Attorneys for the Defendants : Messrs. On, Rob'rtson if Burton. 

C. B. G. - 


18 OAL, —136 
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[662] APPEAL FROM ORIGINAL CIVIL. 

The 5th April, 189S. 

Present: 

Sir Francis William Maclean, Kt., Chief Justice, 

Mr. Justice Macpherson and Mr. Justice Trevelyan. 

Amrito ball Dufct 
versus 

Surnomoni Dasi and others. 1 

Hindu Law — Adoption — Widow—Direction to accumulate—Second Adoption. 

Where a power to adopt was given by r testator to his widow, who was also the execu¬ 
trix of his Will and to two other executors conjointly :— 

Held, that such power was bad. Under Hindu law power to adopt can bo given to a 
widow only, and she has no capacity to adopt save under the express permission of her hus¬ 
band given in his life-time. 

Per TREVELYAN, J.—A Hindu testator cannot direct the accumulation of the income 
, of his estate for an indefinite period, if there is no beneficial interest created in the property, 
in order to render the gift whether under the will or inter vivos valid. 

By a second adoption a widow divests herself of the mother’s estate in the same way 
that she divests herself of her widow's estate on the first adoption. 

This was a suit for the construction of a will and administration. The tes¬ 
tator, Hurry Das Dutt, a wealthy Hindu of the Sudra caste and resident in 
Calcutta, died in October 1875, leaving a sole widow, the defendant Sreemutty 
Surnomoni Dasi, and two married daughters, the defendant Sreemutty Prem- 
moni Dasi and Sreemutty Ranimoni Dasi. The first named of those daughters 
at the time of her father's death had three sons, the defendants Radha Prosad 
Mullick, and Kassi Prosad Mullick, and one since deceased. She also had had 
two sons born since her father's death, the defendants Peari Lall Mullick and 
Behary Lall Mullick. The other daughter had no children. 

On the 30th of October 1875, the day of his death. Hurry Das Dutt 
executed his last will. By it he appointed his wife, his father Babu Modu- 
sudan Dutt, and his uncle Dwarka Nath Dutt to be his executrix and 
executors, and of these the testator's wife and uncle alone proved the 
will. The father apparently never performed any executorial duties or inter- 
[663]meddled in the management of the estate, but at the same time he never 
expressly renounced probate. 

On the 9th of August the widow, with the consent of Dwarka Nath Dutt, 
purported to take a boy of five named Jotipersaud Mullick'in adoption as the 
son of the testator in pursuance of a power in the will mentioned hereafter, 

+* Appeal from Original Civil No. 13 of 1897, in suit No. 536 of 1894. 
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but this adopted son died on the 29th of January 1881, when he was only ten 
years old. 

On the 1st of April 1877 the testator’s father died and on the 9th of Febru¬ 
ary 1881 the plaintiff’s natural father purported to give and the testator’s widow 
purported to take the plaintiff, then a boy of eight, in adoption as the son of 
the testator, the executor Dwarka Nath Dutt being present on the occasion and 
consenting. This adoption like the former was intended to be in execution of the 
power contained in the testator’s will, and it was admitted that prior to this 
action the legality of the adoption bad never been called in question, on the con¬ 
trary the plaintiff had throughout been brought up and treated as the duly 
adopted son of the testator. It will here be convenient to refer to those por¬ 
tions of the will especially relevant to the points raised in the case. They are 
as follows:— 

In clause 2 the testator said :— 

“ I appoint my wife Sreamutv Surnomoui Dasi, the executrix, and my father Babu 
Modhusudan Dutt of Mullick’s Street aforesaid, and my uncle Babu Dwarka Nath Dutt of 
Thontoneah, in Calcutta, aforesaid the executors and trustees of this my will." 

Clause 8 provides as follows :— 

“ Whereas having no son born to mo of my body I am desirous of adopting one in my 
lifetime, but in case I depart this life before carrying such my desire into effect I hereby 
authorize and empower my wife and oxocutrix Sreemutty Surnomoui Dasi, and my executors 
and trustees to whom I give full permission and liberty to adopt after my decease a son, and 
in case of his death during his minority or on attaining his full age, and without leaving male 
issue to adopt a second son .and in case of his death during minority or on attaining such age 
and without leaving male issue to adopt a third son and no more. In any of the above cases 
of adoption should tho adopted son die, leaving a son or sons, the power ot adoption shall 
cease or remain in abeyance during the life or lives time of such son or sons of such adopted 
son, but shall revive on tho death of such son or sons during minority.” 

[664] Clause 9 is as follows: — • 

“ I direct my executors and executrix aud trustees to pay out of the income and interest 
of my estate and effects monthly all necessary household expenses as well as for the worship 
of our family idol Sree Srce Radhagobindjee.and to pay my wife monthly during her natural 
life for her solo and soparate use the sum of Ks. 200 (two hundred) and also the sum of Rs. 
50 (fifty) monthly to such adopted son, who shall live and attain his full age of eighteen 
years after his so attaining such ago of eighteen years during the lifetime of my said wife, 
provided he remains under her control and bears a good character, and if my said executrix 
and executors and trustees think lit and arc satisfied with his conduct and behaviour and 
for the purposes of such monthly expenditure my executrix, executors and trustees shall 
set apart and retain out of tho interest and income of my estate a sum sufficient to meet 
such expenditure for six months aud invest the rest and residue of such income and interest 
in Government securities in their joint names, but in no case shall such adopted son have 
or exercise any control or dominion over my estate and effects until the death of my wife ( 
after which event l direct my said executors and trustees to make over tho whole of my estate 
and effeots both real and personal or immoveable whatsoever and whensoever and of what 
nature or quality soever to such adopted son, who shall survivo my wife if he shall have 
attained his age of eighteen years during the lifetime of my wife, or on his so attaining such 
age after her decease, to whom and his heirs I give, dovisc and bequeath the same. But in 
case none of such adopted sons survive my said wife, or in case of either surviving my said 
wife and dying under the said age without leaving a son or sons, I desire and direct my exe¬ 
cutors after the deatl} of my said wife or the death of such son after her, but under such age 
of eighteen years without leaving a son or sons to make over aud divide the whole of my estate 
both real and personal unto and between my daughters in oqual shares to whom and their 
respective sons I give, devise and bequeath the same, but should either of my said daughters 
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die without leaving any male issue surviving but leaving my other daughter her surviving, 
then in such case the surviving daughter and her sons shall be ontitled to the share of the 
deceased daughter, or in case of the death of eithor daughter leaving sons, the share of such 
daughter is to be paid to such her son or sons, share and share alike.” 

The 13th clause is in the following terras: — 

“ I authorise and empower my said executrix, executors and trustees and the survivor 
of them, and the trustee for the time being of this my will to appoint any other person or 
persons to succeed them or him in the execution of the trusts of this my will.” 

Clause 14th appears to have been added as an after-thought, and by it the 
testator provided as follows : — 

“ In case of any accidcut arising to cause my wife to depart her natural [665] life before 
adoption of a male child m.v surviving oxecutors arc empowered to act with my full consent 
and direction to adopt a ms.lc issue.” 

It will be seen from these provisions that until the death of the widow 
the surplus income of the testator’s residue after providing for certain month¬ 
ly payments was directed to be accumulated. 

It was contended before the first Court that as the adoptive son, and 
consequently the heir of his father, the plaintiff had an absolute interest in 
his estate subject only to he divested in certain events, and that as a result he 
was now entitled to have the whole estate transferred from the trustees to him 
subject only to adequate provision being made for certain periodical payments 
and expenses authorized by the will ; and it was next contended that in any 
case he was entitled to the enjoyment of the surplus income of the estate until 
the widow’s death. This contention was opposed on the part of the defend¬ 
ants and the grounds of opposition wen : First, that there had been no valid 
adoption of the plaintiff: secondly, that the provision for accumulation was 
valid ; and, thirdly, that even if there were any interest in the estate which had 
not been disposed of then, in the events which have happened it was on the 
* widow as heiress of the deceased adopted son, and not on the plaintiff, that it 
had devolved. 

For the purpose of disposing of these points the following issues were 
agreed to : - 

First —Whether the power of adoption is valid at all in law ? 

Secondly. —If so, was it validly exercised '> 

Thirdy. —If so, is the plaintiff on the true construction of the will and as 
the adopted son of the testator entitled— 

(а) To the surplus income of the property until the death of his adoptive 

mother ; 

(б) To the'absoiute interest in the property subject only to the payments 

mentioned in the will. 

His Lordship, Mr. Justice Jenkins, in the lower Court dealt with 
these issues as follows:— 

1. Whether the power of adoption is valid at all at law ? 

[666] The clauses of the will particularly bearing on this point are 8th and ' 
the 14th, both of which I have already read, and the argument urged against 
the validity of the power is shortly this: It is said that, though a husband can 
delegate to his widow a power to adopt, still he can delegate it to no one else; 
consequently it is argued the present power to adopt is bad, because though 
it is delegated to the widow still it is not to her alone but to her in association 
with others. Now it is admitted, on the part of the defendants, indeed it is a 
part of their argument, that though the widow's discretion under a delegated 
* * , 
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power is absolute in the sense that she cannot be compelled to act upon it 
unless or until she so chooses, still any condition or cloy can be imposed 
upon the exercise by her of this delegated power, and it therefore appears to 
me that, so far as the association of the two executors was a fetter on the abso¬ 
lute discretion and choice which might otherwise have existed, it cannot have 
vitiated the power. It may be that the widow alone is capable of performing 
the actual ceremony of adoption, that her hand alone can receive the child, 
but I do not find in the phraseology used hv the testator any direction requir¬ 
ing or even justifying the inference that he desired or intended that the 
executors should take a part in the ceremony from which they are incapaci¬ 
tated by the rules of Hindu law. 

It is clear from the prefatory recital with which the 8th clause of the will 
commences, that the testator did desire the adoption of a son in accordance with 
the provisions of the Hindu law, and though it may be unprofitable to 
speculate as to his motive, I think that he had a purpose beyond the mere 
designation of a beneficiary to take under his will and I must decline to put 
on the language of the will a construction that would render its provisions 
useless. In my opinion the testator associated the other executors with his 
wife for the purpose of ensuring a wise exercise of her discretion in the selec¬ 
tion of a son for adoption and not with the intention of making it an essential 
condition of the adoption that they should take a part in the ceremony from 
which, they were precluded, and I therefore hold that the power of adoption 
is valid. 

[667] The next issue 1 have to consider is whether the power of adoption 
was validly exercised. 

The contention of the defendants in this connection is twofold ; for first 
it is argued that the power could not he exercised inasmuch as the father, one 
of the executors named hy the will, was then dead and the power is not one 
that passed to the survivors, and next it has been argued by Sir Griffith Evans 
that it is evident from the terms of the deed of adoption and also from the 
evidence and admissions in the case, that the surviving executor Dwarka 
Nath Dutt did not take such a part iri the adoption as was required of him 
by the power, so that even if thero was a survival of the power still its terms 
were not observed. 

Now both these points appear to me to be points of construction so 
that it is in the first place necessary to determine what the language of the 
will means, and in that investigation regard must ho had to the circumstances 
of the testator and to every fact a knowledge of which may conduce to the 
right application of the words used. Cases are of little use except so far as 
they express or illustrate a general rule of construction ; for the words of one 
will are seldom the same as thoso of another. 

There is, however, a principle to be drawn from decisions which is of 
importance in relation to the question in hand, and it is this that where a 
power is vested in executors (though it may not be one reposed in them by the 
law) if on the true construction of the will it appears that the power was 
coupled with the exeeuforial office, it will survive to the holders for the time 
being of the office as though it were a power attached to the office hy law. 

It obviously, therefore, is necessary first to determine whether or not as 
matter of construction the power of adoption contained in the will was not 
given to the exeoutdlrs in their official capacity. 

In my opinion the power of adoption is connected with tbe office, and in 
confirmation of that view I may point to the fact that excepting the wife the 
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executors are not named, but are described by reference to their office, and 
again though the wife is named stili she is described as executrix in a manner 
T668] which points to the conclusion that the power even in her case was not 
dissociated from the idea of the office. That is not necessarily decisive of the 
question whether the power was one that survived for any such inference to 
that effect that might be deduced from the association of the power with the 
office might be rebutted by a sufficient indication that the testator desired the 
selection implied by the power to be entrusted to the three persons named as 
his executors and to no less a number. 

But to effect such a result the indication must be one of a reasonable 
clearness drawn from the testator's own words, and not merely based on a 
speculation as to what a man might be imagined to intend in the testator's 
circumstances. It is suggested that this indication is to be found in the 
concluding clause of the will, but after the host consideration that I have been 
able to give to that clause together with the rest of the document I am unable 
to arrive at that conclusion. That clause appears to me to indicate the testator’s 
strong desire that a son should be adopted ; he may be supposed (not merely 
as a rigid presumption of law, but as a matter of notoriety) to have known 
that a Hindu widow of the Bengal School could with her husband's assent 
adopt, hut fearing the contingency of his wife’s deatli he inserted the last 
clause for what it might he worth. 

I should also state that I am not led by this last clauso to the conclusion 
that the tostator did not intend that the adoption to he effected under clause 8 
should take effect as, and have the results of, an adoption according to Hindu 
law. In support of the view that the power in question could only be exorcised 
by the three persons appointed as executrix and executors by the Will I have 
been referred by the learned Advocate-General to two cases. The first is the 
ease of Surendrakeshav v. Doorga Sundari Dasi, (1892) L.R., 19 I.A., 108, 
which no doubt establishes that the authority dolegated to the widow must 
be followed strictly, so that where the power only authorized the simultaneous 
adoption of two sons, it was impossible to exercise the power otherwise than 
in strict compliance with its terms, [669] though the result of an attempted 
adoption in accordance with the power would be in contravention of the Hindu 
law and so without an effective result. 

The second was a case of Be.emc.harn Sen v. Hecra Loll Seal, (1867) 2 Ind. 
Jur. N.S., 225, in which the consent of another was retpiired as a condition of the 
adoption, and it was held that the absence of that consent, though due to death, 
was a bar to the adoption. Now both these cases are open to the comment, 
that I have held as matter of construction, that the power contained in this 
will did in th^ eirnuinstances of this case survive to those by whom it was 
exercised, so that in my view of the case the requirements of the power have 
been observed. 

It may, however, be said that the case of Beemchurn Sen v. Ileera Loll 
Seal , (1867) 2 Ind. Jur. N.8., 225, so closely resembles this, that I ought in this 
case to put a corresponding interpretation on this will. In the first place I 
could not assent to the proposition that there is any real similarity between 
the two cases, and next I must point out that in that case an adoption accord¬ 
ing to Hindu law could not have been contemplated, the delegation of the 
particular power, then under consideration, having been made not to a widow 
but to a son’s widow, and on a careful perusal of the judgment it will be seen 
that Sir Barnes Peacock expressly guards himself from expressing an opinion 
what would have been the result had the adoption intended been one that 
could have been effective according to Hindu law. It still remains to notice the 
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argument that the terms of the power have not been complied with inasmuch 
as the widow alone and not in conjunction with the surviving executor actually 
took the son in adoption. I have already expressed my view of the meaning 
of the power, and if that view be right then it follows that tins objection cannot 
prevail; the power does not in so many words say that the ceremony, which 
the law only allows to be performed by the widow, must be performed by the 
others, and I therefore hold that the mere fact of the surviving executors not 
having actually and physically taken in adoption is not a failure to complv 
[670] with the terms of the power, and 1 accordingly hold that the power was 
validly exercised. 

This brings me to the third issue which turns upon the true construction 
to be placed on clause 9 of the will. The testator thereby directs his executors, 
executrix and trustees to make out of the income of his estate certain payments 
including a monthly payment of Rs. 200 to bis wife during her life and a sum 
of Rs. 50 monthly to such adopted son who should live and attain the age of 
eighteen years during the lifetime of his wife, provided he remained under 
her control and bore a good character, and then he proceeds as follows 

“ My executrix, executors and trustees shall invest the rest and residue of such income 
and interest in Government securities in their joint names, but in no case shall such adopted 
son have or exorcise any control or dominion over my estate and effects until the death of 
my wife.” 

Now it will bo seen that there is here a direction to accumulate, and the 
first point to be decided is whether, according to the law applicable to Hindu 
wills, this direction is in operation or whether effect can be given to it. 

Mr. Bonncrjee, no doubt, treated the point in his opening speech as beyond 
the realm of argument, hut the learned Advocate-General declined to accede to 
that view, and I consequently must examine the point. I must, however, 
express regret that only a very slender argument has been addressed to me on 
this point on the part of the defendants--a course the more to be regretted 
by reason of my want of familiarity with the question, and I need hardly remark 
that the absence of such argument has not only greatly increased my labours, 
but compels me to decide the point on materials and information necessarily 
meagre. 

Now accumulation is, with an exception immaterial for the present pur¬ 
pose, absolutely forbidden by section 104 of the Indian Succession Act, but on 
turning to section 2 of the Hindu Wills Act it will be found that section 104 is 
one of the few sections not applicable to Hindu wills, such as the one under 
consideration, and consequently there is no statutory prohibition which forbids 
accumulation directed in a will made by a Hindu. 

It becomes, therefore, necessary to examine whether a direction [671] to 
accumulate is contrary to the provisions of Hindu law. Probably it would 
be wrong to attribute much force to the fact that section 104 is not made 
applicable to the will of a Hindu, but I certainly cannot accede to the argu¬ 
ment that it is a recognition of the fact that accumulation was never allowed 
in the case of Hindu wills, for a similar train of reasoning would have excluded 
the application of other clauses of the Succession Act which do govern Hindu 
wills. Now it unquestionably is the case that a direction to accumulate is 
from time to time to be found in Hindu wills and the practice of inserting such 
a direction is of some standing. 

In Sreemutty Soorjcemoney Dossee v. Denobundhoo Mullick, (1857) 6 Moo. 
I. A., 526, the will of a Hindu testator who died in 1841 was under considera- 
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tion, and the case was argued on demurrer before the Supreme Court of 
Calcutta, and in the course of their judgment the following remarks appear :— 

" It was, we apprehend, competent to this testator, if he had been so 
minded, expressly to provide for the accumulation of the surplus income of his 
estate within the limits allowed by law, and to make their accumulations 
subject to the limitation even in the event of any son dying without leaving 
issue in the male line: but he does not appear to have done so either expressly 
or by necessary implication. Again in Bissonautk Chunder v. Sreemutty Bama- 
soondery Dassi, (1867) 12 Moo. 1. A., 41, the following passage is contained 
in the judgment of the Privy Council:— 

“ In the first place it is to he observed that the testator has given no 
direction to accumulate. It remains, therefore, to be seeu whether the Court 
can find from the words of the will, as was argued, an irresistible inference 
that such was the intention of the testator. 

“ This is the more important because in the case of Sonatun Bysack v. 
Sreemutty Juggutsoondree Dossce, (1859) 8 Moo. 1. A., 66, which is relied on as 
governing this case, there is an express direction to accumulate. It was there 
directed that the surplus [672] was to be added to capital. There is an 
absence of that in this case. It is admitted that the testator could not dispose 
of the property of his son or prevent the heir of the son from inheriting his 
property, therefore the only question here is whether the testator has directed 
the accumulations of the property to bo added to or made part of his own 
property, because if he has not it was the property of the son and the testator 
had no power of disposing of it. In this view of the case their Lordships think 
that this will, on whichever construction* it is taken, shows an absence of any 
direction to accumulate.” 

It is true these cases do not decide that a direction to accumulate is good, 
but it is clear from them that the practice of directing accumulation is of long 
standing, and that at that time it was considered that such a direction would 
have effective operation. I asked Mr. Bonnerjee, who contends that a direc¬ 
tion to accumulate is bad, to refer me to the authorities on which he relied, 
and I now propose to deal with them. The first case is that of Kutnara Asima 
Kishna Deb v. Kumcna Kumara Krishna Deb, (1868) 2 B. L. R., O. C. 11, the 
purport of which is set out in the head note as follows:— 

“ A Hindu, by will, attempted to create a trust for the accumulation, for 
ninety-nine years, of the surplus income (after certain yearly payments) of his 
estate, in purchase of /.emind iries, etc., from time to time, and empowered his 
trustees to continue such trust after the expiration of the ninety-nine years’ 
term. The will contained no disposition of the beneficial interest in the 
zemindaries so to be purchased. Held, that such trust was void. 

“ Semble. —Perpetuity (save in the case of religious and charitable endow¬ 
ments) is not sanctioned by Hindu law. Goherdhan By sack v. Sham Chand 
Bysaok, explained.” 

The contention in that case was that the trusts of the will were invalid 
and void, not only on the ground of perpetuity, but because there was no 
disposition of the beneficial interest in the estate. 

The case in the first instance came before Mr. Justice Norman who said : 
“ Imay add that there is not in the will any disposition [673] whatever of the 
beneficial interest of the bulk pf the testator's property . * * * * 

Even at the end of ninety-nine years there is no gift of the beneficial 
interest to auy one. The manager for the time being may go on at his own 
will anc^,pleasure indefinitely accumulating the estate. No right is given to 
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the heirs of the testator or the persons indicated as such in the will to use the 
property for their own benefit taken at that remote time. This goes a long 
way beyond that of Mr. Thellusson’s will. 

Then later he says:— 

“ In the case now before me the trust for perpetual accumulation would 
deprive the parties of all enjoyment of the profits on the estate. I think it 
clear that the trust for accumulation must be treated as a condition repugnant 
to the natural rights of every owner of property to the use or enjoyment of it, 
inconsistent with the nature of property itself and therefore void.” 

From this decision there was an appeal which came before the Chief 
Justice Sir Barnes Peacock and Mr. Justice Markby. 

Sir Barnes Peacock says:— 

“ There is no doubt that this will if construed according to English law 
would be void under the law relating to perpetuities. The question is, is it 
valid under Hindu law ? ” 

Further on he proceeds :— 

“ The will in the present case gives the residue of the property, which is 
the subject of dispute, to the grandson and his successors upon trusts that the 
profits of the ostate are not to be beneficially used during a period of ninety- 
nine years, but are to be laid out in the purchase of frosh estates and the 
formation of a fund for the payment of the Government revenue upon it, and 
this provision is to be extended, as I understand, in perpetuity, if the Hindu 
law allows.” 

I am not aware of aDy rule of the Hindu law by which grants inter vivos 
or gifts by will in perpetuity are expressly prohibited, bub it appears to me to 
be quite contrary to the whole scope and intention of Hindu law. 

In the result the decision of Mr. Justice Norman was upheld, [674] but 
it appears to me, looking at tho facts of the case and the judgments delivered, 
that the true ratio decidendi was that the direction to accumulate was an 
attempt to create a perpetuity, that thereby it was s-ougbt, to suspond the 
enjoyment for a longer period than the absolute vesting could be controlled, 
and that it consequently was bad. The case did not call for a decision that 
an accumulation which did not aim at that, which for shortness 1 may call a 
perpetuity, is void, and 1 therefore cannot regard the case as an authority 
which is or even purports to deal with the point before mo. 

I was next referred to a case of Srimati Bramamayi Dasi v. Jagps Chandra 
Dutt, (1871) 8 B. L. ft., 400, but all that case decides which can be regarded 
as material to the present point is that an attempt to defer J the period of 
payment to or enjoyment by a beneficiary of a vested interest is inoperative. 

Then reliance was placed on the case of Kally Nath Naugh Chowdhury v. 
Chunder Nath Naugh Chowdhry, (1882) I.L.R., 8 Cal., 378, where the will 
before the Court contained a present gift of the testator’s property to his grand¬ 
sons followed by provisions postponing payment and directing accumulation, 
and it was there held in accordance with principles which are beyond dispute 
that an absolute gift could not bo qualified by a direction to postpone payment 
and accumulate. The legality of a direction to accumulate was not in question 
in the case. 

Mr. Justice PONTIFEX says:— 

“But his will containing, as in our opinion it does, sufficiently direct words 
of present gift, the clauses in it, which attempt to postpone the enjoyment of 
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possession and to direct accumulation must be rejected or disregarded as 
inconsistent or repugnant.” 

The last case brought to my notice is that of Mokoondo hall Shaw y. 
Goncsh Chunder Shaw, (1876) J.L.R., 1 Gal., 104, which decided that where a 
Hindu testator gave all his immoveable property to his sons but [6783 postponed 
their enjoyment thereof by a clause that they should not make any division for 
twenty years, the restriction was void as repugnant to the gift. 

Mr. Justice 1‘HEAK in tho course of his judgment says : “ Now without 
saying that a Hindu testator might not give tho current profits or income of 
the property to the trustees, and direct them to apply this to the payment of 
debts tlncvughout a specified period such as twenty years, I do not think it is 
competent to him to give the corpus of the property to an adult person, and at 
tho same time to forbid that person from enjoying tho property in tho way 
which the law allows. 

“The prohibition against receiving and enjoying the incomo for twenty 
years appears to me simply to be a condition imposed on the property which is 
repugnant to the gift. It, is not merely tho giving of one portion of the property 
to one person or purpose and the remaining portion to anothor person or purpose, 
hut it, is giving tho entire property to one person and coupling this gift with a 
prohibition against his enjoyment." 

Tho key to this and the two previous decisions is obvious, and it simply 
is the repugnancy and consequent invalidity of a condition w'hich attempts to 
fetter the enjoyment of an absolute gift, a principle which has no application hero. 

Mr. ! tanner joe very fairly admits that beyond these eases he is unable to 
refer to am decision or oven dictum that a direction toaccumulate is necessarily, 
and under all circumstances void, so as to entitle tho heirs to elaim the interest 
commensurate with tho period of directed accumulation as though it were 
undisposed of, and I must therefore see whether there is any general policy, 
or principle of law, which calls for such a conclusion. 

Is there then any principle of public policy which would discountenance 
accumulation? I take it that for this purpose regard must be had to Hindu 
and not to English policy, and so far as I can ascertain such a direction is in 
accordance with tho modes of Hindu life and thought, and agrees in its aims 
with what is a matter of every-day practice and custom. 

[676] 1 lideed had the life estate beon given to the widow, then the 
accumulation which is directed would, in its practical result, be no greater a 
restraint on the expenditure of income than would have been almost necessarily 
incident to that situation. Does it then clash with any principle of law ? 
First it is necessary to see what the effect of the accumulation in this case is. 
The direction is during the life of tho testator’s widow to invest the balance 
of tho income, and after her death the trustees are to hand it over to such 
adopted son who shall survive the widow and shall answer the description 
given in the will. 

It wi>l, therefore, he noticed that apart from any question of legality the 
accumulations are disposed of so as to vest beneficially on the widow’s death. 
It is true that the object of the testator’s bounty is not ascertained at the 
testator’s death, hut that in itself is not a necessary indication of illegal 
remoteness. As has been said by a very learned Judge, in.common sense it is 
only giving the accumulation to the person who is to take the fund itself, if it 
could ho foreseen who that person is. That person may be the present plaintiff 
if he survives the widow, or it may be some one adopted in succession to him, 
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but it is clear in either ease that the fund itself will be given and why not the 
accumulation. 

If the testator be permitted to give the fund itself at a future time, it 
would seem anomalous that he should not bo able to give the intermediate 
rents and profits. 

If the individual to take on the widow’s doath were now ascertained it 
surely could not bo doubted that his title to the intermediate income would 
prevail agaiust that of the heir-at-law, and how has the heir hotter right by 
reason of that person being at present unascertained, [f it he urged that the 
effect is to create an absolute interest at a future date without limiting an inter¬ 
mediate beneficial interest corresponding and commensurate with t,lu> interest, 
and that, therefore, the heir-at-law must take the profits to arise during the 
interval, thon this argument, as it appears tome, is- met by Mr. HoniiMjr.es 
own concession that trustees might be directed to accumulate a fund for the pay¬ 
ment of debts, and hy the further fact that the trustees are in this case directed 
to hand over the intermediate income to the individual who is to [677] taka 
the fund from which they spring. I may lemark incidentally that Lhis is 
an objection to accumulation which was put forward in the English Courts, 
but without suecoss though the principle on which it is based lias as much 
force in English as in Hindu law. It cannot lie said that the adopted son 
to whom the fund is given on tho widow’s doath is incapable of lining a reci¬ 
pient of the bequest, for by section 99 of the Transfer of Property Act it is 
provided that if property is bequeathed to a person described as standing in a 
particular degree of kindred to a specified individual, hut his possession of it. is 
deferred until a time later than the doath of the testator by reason ol a prior 
bequest or otherwise ; and if a person answering the description is alive at the 
deatli of the testator, or comes into existence between that event and such 
later time the property shall at such later time go to that person. Seeing, 
therefore, the fact that the right to accumulate has been recogui/od, if not 
actually affirmed, both by the Supreme Court and the Privy Council, and tlut 
a direction to accumulate is no new expedient, and having regard to the 
various considerations l have discussed, l bold that it is not incompetent for 
a Hindu with proper limitations to direct an accumulation of the income of 
tho property which under his will vests in his executors or trustees. That, 
however, is not necessarily conclusive of the present case, for it still remains 
to consider whether the particular direction in this ease is bad as being in 
excess of what the law permits. 

Now it appears to me on principle that if accumulations ate permissible, 
then in tho absence of special provision the limit must ba that which deter¬ 
mines the period during which the course or devolution of property can he 
directed and controlled by a testator, and applying that test to the present 
case I am of opinion that the directed accumulation is not in excess of that 
permitted by law. 

In the view, therefore, that I take of the case I am of opinion that the 
plaintiff is not presently entitled to the surplus income or profits of the 
properties, until the death of bis adoptive mother, and that he is not entitled 
(oven after provision being made for tho payments mentioned in the will) to 
have tho corpus of tho [678] estate made over bo him. The plaintiff asks for 
an account, and as the Advocate-General does not oppose this, 1 am willing to 
accede to this inasipuch as when the caso first came before me certain charges 
of breach of trust were waived on the understanding that tho plaintiff should 
be entitled to take such objection to the trustees’ conduct as might be open on 
the taking of the ordinary accounts, hut I will only direct accounts at the 
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plaintiff's risk as to costs, and as it has been suggested that the accounts will 
probably not be required, it will be better that the decree for accounts should 
be conditional. 

The decree, therefore, will contain a declaration that the plaintiff has been 
validly adopted, but that on the true construction of the will he is not entitled 
during the life of the widow to have the property left by the testator handed 
over to him or to receive the rest and residue of the income and interest of the 
testator’s estate by the will directed to be invested ; then the decree will direct 
accounts (at the plaintiff’s risk as to costs) of the estate and debts of the 
testator, but it will be provided that no proceedings are to be taken under this 
direction without the leave of the .Judge in Chambers. There will bean 
enquiry what is proper to be allowed for all necessary household expenses as 
well as for the worship of the testator’s family idol Sree Sree Badhagobindjee. 
Further consideration will be adjourned and there will be liberty to apply. As 
it is so desired the costs of all parties up to and including the trial to be taxed 
on Scale 2 as between solicitor and client will come out of the estate. 

The plaintiff appealed from this decree. 

Mr. Pugh (Mr. Bonnerjee with him) for the Appellants.—Is a Hindu testa¬ 
tor able to give an estate to .1 and say that he is not to enjoy tho estate more 
than 50 rupees per annum during the life-time of B, to whom no income has 
been given ? This is a direction to accumulate. Hurry Das Dutt died in 
October 1875: On 9th August 1870 the first adoption was made. Jotiperaaud 
Mullick died on 29th January .1881 and on the 9th February 1881 the second 
adoption was made, and the plaintiff adopted. There is, therefore, an express 
gift of the accumulations. [TREVELYAN, J.—The Privy Council have held that, 
apart from adoption, it [679] might be a valid bequest under a power of appoint¬ 
ment.) Section 13 of theTransfer of Property Act. Theaccumulationsare without 
an owner until the death of the widow. [TREVELYAN, J,—The corpus and 
income must, according to Hindu law, be vested in the same person. It cannot 
be in the air.) There is a valid gift to Amrito Lall Dutt subject to its being 
divested. Amrito Lall Dutt is the owner of the estate and any restriction to 
his use and enjoyment is repugnant to that estate. Gosavi Shivgar Doyagar 
v. liivctt Carnac, (1888) I. L. R., 13 Born., 463. [Trevelyan, J.—There is 
also the case of Lloyd v. Webb, (1896) I. L R. ( 24 Cal., 44). I submit there 
is an immediate gift to my client. If that is not so my client is entitled as 
heir at law'. Tagore v. Tagore, (1872) 9 B. L. R., 377 ; Mayne’s Hindu law, 
sections 380, 381, 382. I do not think that there is a gift to trustees: even 
if there were it would not prevail according to the Tagore case. You cannot 
do by will what you cannot do inter vivos. Brammamayi Dassi v. Jages 
Chandra DutU (1871) 8B. L. R., 400; Mokoondo Lall Shaw v. Gotiesh Chunder 
Shaw , (1876) I. L. R., 1 Gal., 104; Rally Nath Naugh Chowdhury v. Chunder 
Nath Naugh Chowdhury, (1882) I. L. R., 8 Cal., 378. 

The Advocate-General (Sir 0. Paul), Mr. Garth and Mr. Stephen, for the 
widow Surnomoni Dasi.—The widow takes an estate by implication. The 
obald on Wills, 4th Edition, p. 604 ; King v. Inhabitants of liingstcad, (1829) 
9 B. Sc C., 218, 224 ; Gardner v. Sheldon. Tudor’s Leading Cases, 625-630; 
Bissa Nath Chunder v. Bama Sundary Vasi, (1867) 12 M. I. A., 41. No trust 
for accumulations but a trust to invest. We say that the power to adopt is 
bad.— Snmbhu Nath v. Surjaniont Dei, (1897) Cal., W. N., 649. First point 
is that what ire has given he could not intend, as it was nqt legal according to 
Hindu law r . Bhoobun Moyee Debia v. Kishorc Acharj Chowdhry, (1865) 10 M. 
I. A., 279, 281, 304 ; Golap [880] Chunder Sircar’s Tagore Lectures, page 
233; Beemchurn Sen v. Hcera Loll Seal, (1867) 2 Md., Jar. N. S,, 225 ; Eaton 
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v. Smith, (1839) 2 Beav. 236; Crawford v. Forshaw, (1891) L. R., 2 Ch., 261; 
Farnell on Powers, p. 457 ; Golap Chunder Sircar's Tagore Lectures, 
page 142; Babu Shama Charan Sircar’s Vyavastha Darpana, 2nd Edition, 
page 907; Ramasami Aiyan v. Venkataramaiyan, (1879) L. R., 6 L A., 196, 
208 ; Vellanki Venkata Krishna v, Venkata Rama Lakshmi I Varsayya, (1876), 
L. R.,: 4 1. A., 1, 9,13 ; Pudma Coomari Debt v. Court of Wards, (1881) L. R., 
8 1. A., 229; Bykant Monee Roy v. Kisto Soonderec Roy, (1867) 7 W. R., 
392; Jamnabai v. Raychand Nahalchand, (1883) I. L. R., 7 Bora., 225; 
Raoji Vinayakrao Jagganath ShankarseU v. Lakshimbai, (1887) I. L- R., 11 
Bom., 381, 397 ; Gavdappa v. Girimallappa, (1894) I. L. R., 19 Bom., 331. 

My client takes estate for life by limitation; section 4 of the Probato and 

Administration Act. It is clear that the son is not to take beneficially until 
after the death of the widow. I? my first position is wrong then 1 say the 
estate is vested in the executors and trustee. Under section 104 of the 
Succession Act you cannot accumulate for more than a year. Under the 
Hindu Wills Act, section 104 is not applicable. The direction to accumulate 
is quite in keeping with Hindu notions. There is nothing in the will which 
says what is invested shall be addod to the capital and form part of the estate. 
Heir is not to take until after the death of A and there is nothing to deprive 
A of the estate she took. As to the adoption, we say that there is 
no valid power to adopt. It is bad in law.— Nilmour.y Singh v. Bakranaih 
Singh, (1882) L. R., 9 I. A., 104. It was a joint power by three jointly 
or by two executors according to the scheme of the will. Tagore v. Tagore, (1872) 
Sup. Vol. 1. A., 79, 78. If one person could perform ceremony efficaciously 
[681] others could join in it. In the case of Surendra Keshab Roy v. Doorga 
Snndari Dasi, (1892) L. R., 19 I. A., 108., the adoption was simultaneously 
made and held to be bad. The power of adoption in its inception is bad. If 1 

assume power is good it is still not validly exercised, it is exorcised by two 

instead of by three. Crawford v. Forshaw , (1891) L. R., 2 Ch., 261 ; Sugden 
on Powers, p. 460. The power must not pass to others. Here the power was 
given to the uncle and the father. If a man dies leaving two sons and 
a widow, it is clear that the two sons take. If one son dies the widow 
takes the estate of that son, not the second son. In the case of adoption the 
mother holds as guardian and in trust until the first adoption. When the son 
dies it comes to her as her own as the mother and she cannot be divested by 
adopting a second son. Here the second adoption is made in derogation of the 
adopted mother's estate. If you inherit from the son there is no estate to pass 
on. When the adopted mother takes the estate of a son she lias an estate 
which cannot be divested. 

Sir Griffith Evans (Mr. O’Kincaly with him) for the other .respondents.— 
The question of accumulation cannot ho decided as between me and the widow. 
The trustee would in any event have to retain the corpus. The period of 
distribution is the death of the widow. What is to become of the surplus 
income between the death of the widow and the period of distribution. As it is 
impossible to predict who will come in at the period of distribution it will be 
neoessary for the trustees to retain the estate until that poriod arrives. As 
regards the power of adoption being bad the executors wore the proper persons 
to be appointed for the adoption, if it took place. Executors can always 
devolve their offices on the Administrator-General by the Administrator- 
General’s Act. 14 the power attaches to the office it goes on to the end 
wherever the office goes. The reasoning of Kekewich, J., would apply to this 
case, because it is a naked power and does not attach to an executorial 
office. There is a great distinction between naked powers and powers given 
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to a person by virtue of his office. Farwell on powers, pages 129,140. [682] 

Thore is no inflexible doctrine that the full beneficial interest must be vested 
in some person who is ascertained at the time. The first adopted son took 
dehors the will; lie was entitled because the adoption made him heir-at-law 
instead of the widow. For five years he was entitled. The result would be 
if ,FoLi Prasad was properly adopted, be took it as heir-at-law under the power 
of appointment, dehors the will. However if ho acquired it his mother would be 
his heiress, and if she adopts a socmd time does she surrender the estate of 
the adopted son V Thore must be some limit; she cannot divest herself of any 
thing that did not belong to the testator. If a descent was east in the way 
other than the mother, then there is an end of the second adoption. For 
instance, the widow of tho adopted son, if thore was one, would have taken to 
the exclusion of the second adopted son. As regards tho doctrine of estates 
by implication thore is tho case of Dissa Nath ('hander v. Damn Sundary JDassi, 
(1867) 12 Mad., I.A., 41. Widow and female there could not tako, and in case 
one of them dies held tho female heirs shall not take. 

Mr. l‘n{ih in reply. 

Tho judgment of the High Court (Maclean, C.-J., Macpherson and 
Trevelyan, JJ.) was as follows.: — 

Maclean, C.J, —The facts are not disputed on this appeal, and that being 
so, 1 do not propose to recapitulate thorn as they arc accurately found and 
stated in the judgment of Mr Justice JENKINS. Tho questions we have to decide 
are questions purely of law ; they are stated in tho judgment of tho Court below, 
and it will bo convenient to deal wish them in the same order as in that 
judgment. 

Tho first, question and one in sense the paramount question is whether the 
power to adopt in the testator's will is a valid powor. It is urged for the 
respondents, against tho validity of tho powor, that although it is competent to 
a Hindu testator to empower his widow to adopt, it is a power which can only 
bo given to the widow and to the widow alone, and that, inasmuch as in the 
present case the power is given i.o her conjointly [683] with two other persons, 
vis., the lather and undo of the testator, tho power is invalid. If this con¬ 
tention be well founded, there is, at once, an end of the plaintiff’s case, for, if 
there were no valid powor to adopt, tho plaintiff is not the adopted son of the 
testator, and has consequently no inteiosl in the testator's estate and cannot 
maintain tho present suit. Ho is suing as the testator’s adopted son, and in 
that capacity alone. The testator doubtless was anxious that, if he had no 
natural son, he should have an adopted son, and tho reasons for this, not merely 
on temporal but specially on spiritual grounds, are thoroughly recognised and 
understood in tin Hindu community. But the question is, has he taken such 
a course as the Hindu law allows for giving effect to his desire ? 

It may, T think, bo regarded as a well-established principle of the Bengal 
Sobool of Hindu law that it is to the widow alone that the power of adopting 
a son can bo delegated by the husband, and that she has no capacity to adopt, 
save under the express permission of tho husband given in his lifetime. Now, 
looking at clause 8 of the will, which is admittedly the salient clause upon 
which, in a great measure, if not entirely, the case bingos, and reading the 
language of that clause according to the usual and ordinary meaning of the 
words used, thore cannot, I think, as a matter of construction, be any reason¬ 
able doubt that the testator intended to give, and did give, the power of adop¬ 
tion, not to his widow alone, but to his widow conjointly with bis father and 
uncle. If upon the true construction of the clause the power be given to the 
throe, and not to the widow alone, it is not very important to consider whether 
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it was or was not given fco them in their executorial capacity, though the lan¬ 
guage suggests that it was given to them in that capacity, ami this view is 
fortified by a reference to clause 14 of the will, which indicates that, in the 
event of the wife’s death before the adoption of a male child, the surviving 
executors were to have the power. Et is conceded by the appellant’s counsel 
that the power under clause 14 is invalid. That clause shows that the testator 
intended the surviving exoeutors should havo the power, and throws a light 
upon what was in the testator’s mind, as regards clause 8, viz., that the power 
[684] was given to his executrix, executors and trustees. If it be conceded 
that the power given to the two executors uuder clauso 14 is had, it is somewhat 
difficult to see how the power under clause H given to the three executors and 
trustees, even though the wife lie one, is not. equally had, unless one can 
reasonably place upon that clause the construction placed upon it in the Court 
below. But even if, in clauso 8, the wife, father and uncle had not been 
alluded to as executrix, executors and trustees, the testator has associated with 
the wife in this power two other person-s, which, under Hindu law, he cannot 
do as the power can only ho delegated to the wife. 

It is urged, however, for the appellant that clauso 8 may be road as 
a power given to the wife alone, and that the association of the father and 
uncle in the power was not to givo thorn the power of adoption, hut merely a 
power of supervision in order to ensure a discreet exercise of the power by the 
wife. In other words, we wero virtually invited to read the power as if it 
were one given to the widow alone to he exercised with the consent, of the 
father and uncle. J do not see'my vs ay to adopt this construction of the lan¬ 
guage of the. will. There is nothing, so fur as l can see. in the language used, 
to warrant us in placing such a construction upon it. , were wo to do so, I 
think we should he going dangerously near to miking a new will for the 
testator, rather than construing the will ho has made. We must look at 
what tlio testator has actually said; not what lie might have said had the 
effect of what lie has said been drawn to his attention. 

The learned .Judge in tho Court below says lie must docline to put on the 
language of tho will a construction that would render its provisions useless. 
I am entirely in accord with the learned Judge.if by that expression lie means 
that, if tho language of the will warrant it, tho Court should place such a 
construction upon it as will give effect to the testator’s intentions, rather than 
render the provisions of the will useless. But we must he guided by what the 
tostator has said ; we must gather his intention from tho whole will, and then 
say whether or not effect can bo given to that intention consistently with law. 
Here the quos- [685] lion appears to me to ho- What did the testator intend, 
gathering, that intention from the language he lias used ? If lie intended to give 
the power to the three, then, according to Hindu law, such a povvei is had ; if he 
intended to give the power to tho wife alone and only associated the father and 
uncle as a fetter on her choice of a son, then it would be good. Bub I fail to 
extract the latter intention from the language used. The recent case in the Privy 
Council of Surendro Kisscn lloy v. Dingo Sunuon, Dassi, (1892) L. It., 19 
1. A., 108, must not be overlooked in discussing this question of the validity 
of the power. 

.For these reasons I am of opinion that the power to adopt was not a valid 

one. 

In the view I take, it becomes unnecessary to discuss whether the power 
was validly exercised, but one of the grounds upon which Mr. Justice JENKINS 
decided that it was well exercised has a bearing upon the question of the 
validity of the power. Mr. Justice Jenkins bolds that the power was intended 
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to be annexed to the executorial office, and treats the question as being whether 
the power of adoption contained in the will was not given to the executors in 
their official capacity, and he treats it as having been so given. But if the 
power of adoption were annexed to the executorial office, or if the power were 
given to the executors in their official capacity, the power is bad, for no such 
power can be validly given according to Hindu law. If, however, the true 
construction of clause 8 be such as the learned Judge in the Court below holds 
it to be, viz., a power of adoption to the wife alone, with the consent of the 
other executors and trustees, it would seem almost to follow that the testator 
intended the selection of an adopted son to be made with the consent of the 
father and uncle, as the persona designates for this purpose in the will, and in 
whom a personal confidence was reposed by the testator. Clause 14 supports 
this view, whilst the case of Bcemchurn Sen v. Hera Loll Seal, fl867) 2 Ind. 
Juv. N. S., 225, has a distinct bearing upon it. Had it been necessary for me to 
decide the point, 1 should have felt considerable difficulty in saying that the 
[ 686 ] power had been well exercised, the father of the testator having died 
before the adoption took place. 

Holding the above views, it becomes unnecessary to express any opinion 
upon the other points which have been raised, as the plaintiff cannot maintain 
the present suit, though it is not to be inferred from my silence on those points 
that 1 am in accord with Mr. Justice Trevelyan’S views upon them. 

This is one of those cases in which, having regard to the time which has 
elapsed since the adoption, one’s natural inclination would be to uphold it 
if possible. Having regard to that lapse of time I asked the appellant's counsel 
whether any question of limitation, estoppel, laches,or acquiescence could be 
raised in the appellant’s favour, but ho very fairly replied that no such ques¬ 
tion could be successfully raised as against the infant respondents, who will 
take the property failing a valid adoption of the plaintiff. As, then, any such 
questions are eliminated, we may view the case as if the matter had been 
submitted for our consideration shortly after, and not many years.after, the 
alleged adoption ; in other words, tho lapse of time does not in point of law 
assist the appellant. It may seem a hard case on the plaintiff who, however, 
is responsible for having initiated the litigation, to be now told that his adop¬ 
tion is invalid : but, on the other hand, it would be equally hard on the infant 
respondents, if they have to hand over their property to one who has not 
been validly adopted as the testator’s son. It is, however, not open to us to 
enter upon any question of hardship one way or the other. I think the appeal 
fails and must be dismissed. 

The cross-objections must be allowed, and the suit dismissed. I will deal 
with the costs after the other judgments have been delivered. 

Macpherson, J. —I agree with the learned Chief Justice. I do not think 
it necessary to express any opinion on the other questions raised in the case. 

Trevelyan, J. —The two main questions in this case are (l) whether there 
is any valid gift of the accumulation of income ; and (2) whether the plaintiff 
haB been Validly adopted under Hindu law. 

[687] I will deal with this second question first. The defendants are 
entitled to have it decided, as it goes to the root of the whole suit and is the 
subject of their cross-objection. 

The first question which we have to determine is what the testator meant 
by his will. As put by their Lordships of the Privy Council in Tagore v. 
Tagore, (1872) L. R. Sup. Vol., p. 79: “ The true mode of construing a will 

is to consider it as expressing in all parts whether consistent with law or not, 
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the intention of the testator, and to determine upon a reading of the whole 
will, whether,'assuming the limitations therein mentioned to take effect, an 
interest claimed under it was intended under the circumstances to be conferred. 
It is true that in giving a power of adoption, a testator is contemplating to a 
great extent his own welfare, but legal effect cannot be given to his intention, 
unless he provides for the exercise of that power within the limits of the law. 
We cannot alter or add to any portion of his directions, and if we attempt to 
depart from the strict letter of his injunctions, we run the danger of being 
charged with attempting to make a will for him rather than construing and 
giving effect to the will which he has actually made. Numerous instances 
occur to me where powers of adoption have been given with the real ohject of 
obtaining a spiritual benefit, but the Courts have declined to give effect to 
those powhrs. I need only instance by way of illustration the case of a 
double adoption, which came before the Privy Council lately in the Andul 
case. In my opinion we must endeavour to ascertain the intfjntion of the 
testator as expressed by the words of his will just as carefully and upon the 
same principles when he is seeking his own spiritual benefit as when he is 
conferring a bounty upon others. Having ascertained his intention from his 
will, and without reference to the law on the subject, it is then for us to apply 
the law and see if the power he valid. 1 know of no authority which lays 
down that powers of adoption are to be construed differently from other 
powers. It has been suggested to us that it must be assumed that the testator 
•knew the law, and that the portion of the power which is in accordance with 
the law must be accepted and the rest rejected. It is im-[688]possible for us 
to deal with the will on this footing. Testators very often, though they know 
the law, try to evade it. The Law Reports abound with instances of this. 
The power, so far as is material for the present purpose, is given in the 
following words: 


“I hereby authorise and empower my wife and executrix 8. M. Surnomoyee • 
' Dassee and my executors and trustees to whom 1 give full permission and 
liberty to adopt after my decease a son.” There can be no doubt that the only 
person to whom a power of adoption can he validly given is the wifo of the 
person giving the power. If tho testator intended, as he says, that his executors 
and trustees should execute this power jointly with his widow, it would be 
, impossible to carry out this power. The only way, as far as I can see, by 
which any effect can be given to this power is bv supposing that the testator 
intended to give the power to the wife alone, but required her to act with the 
consent of executors. This construction is, however, to my mind an impossible 
one, having regard to the other terms of the will. 


In the first place paragraph 13 authorises tho executrix, executor and 
trustees and the survivor of them to appoint any other person or persons to 
succeed them or him in the execution of the trusts of the will. The adoption 
was One of the trusts of the will, and this power shows that, he contemplated 
the adoption being made by persons other than the widow. Leaving 
paragraph 13 entirely out of consideration 1 think that paragraph 14a is 
conclusive on this question. He there says : " In case of any accident arising 
to cause my wife to depart her natural life before adoption of a male child my 
surviving executors are empowered to act with my full consent and direction 
to adopt a male issue.’' This to my mind shows conclusively that the testator 
did contemplate that the adoption should be made by persons other than his 
Wife, and therefore there is no reason for giving a forced construction to the 
earlier paragraph, which gives the power. 
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{ % ' Moreover, it Is noticeable that whereas the testator gives to his 
r powers to adopt on the death of the wife he does not give to the wife any povrer 
to adopt in case of the death of the executors. This shows that the testator 
imposed a greater confi-[689]dence in his executors than in his wife. I feel 
it impossible, having regard to all the terms of the will, to hold that the power 
was anything but a joint power, and was therefore bad. 

Even if the power be a good one, namely, that the widow could adopt 
with the consent of the executors and trustees, I am of opinion that the death 
of the fattier, who was one of the executors, prevented the exercise of the power. 

Besides his wife the testator appointed tiis father and uncle as exeoutors 
aud trustees. I have no doubt that this personal relationship operated in the 
testator’s mind when including them in the power of adoption. 

Even if the power be construed as giving a power to the widow with the 
consent of the executors, 1 think the nature of this particular trust and the 
relationship of tho executors show that, although the power is given to the 
executors, it is intended to apply only to those particular persons and does not 
devolve upon other holders of the office. 

In the case of liheemchurn Seal v. Hera Churn Seal, (1867) 2 Ind. Jur. N. 
S., 225, Mutty Lai Seal was described as executor, yet Sir BABNES PEACOCK 
considered that a personal confidence was reposed in him. 

An authority to adopt must he strictly pursued. Choicdhry Pud-urn Singh 
v. Koer Oodoy Singh, (1867) 12 Moo T. A., 856, and if the confidence here 
imposed be a personal one, it follows that the death of one of tho persons whose 
consent is necessary to the execution of the power must destroy the power. 

We have been referred to a recent decision of this Court— Surendra 
Nandanv. Satlaja Kant Das Mahapatra, (189J) I.L.R., 18 Cal., 385, in which 
Sir BABNES Peacock’s decision seems to have been considered, but beyond 
expressing their concurrence with tho judgment of the Court below, the learned 
Judges give no reasons for their decision, and, as a matter of fact, in that case 
the widow was only enjoined to obtain the advice and opinion of the manager. 
[690] The consent was not a condition. Conditions, whether they be possible 
or impossible of fulfilment, must be considered, and uuless they are strictly 
carried into effect, tho powor cannot he exorcised—see Rangubai v. Bhagirtki- 
bai, (1877) I. L. R, 2 Bom., 377. In my opinion the adoption was bad, and 
on that ground the suit ought to fail. 1 desire also to express my opinion as 
to the other question which has been arguod, namely as to the right to the 
accumulations. 

The determination of this question depends upon the terms of the ninth 
paragraph of the will. 

It was contended by the learned Advocate-General that by the provisions 
contained in that paragraph the widow got an interest for life by implication, 
but this is scarcely consistent with the direction that she should be paid a 
fixed monthly sum aud that the residue was to be invested. There is no 
doubt that there is no immediate gift of the residue of the income. It is 
to be accumulated during the lifetime of the widow. On that event happen* 
ing it is to be determined who is to succeed. The question is whether a 
a Hindu testator can direct the accumulation of the income of his property for 
an indefinite or any time without providing for the beneficial interest. 
The circumstance that the property has been given to trustees is wholly 
immaterial. A IliDdu testator cannot create by a trust an interest which is 
otherwise iqoapabie of creating, One of the best known of the several important 
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principles which were enunciated in the Tagore case was that a man cannot 
be allowed to do, by indirect means, what is forbidden to be done directly, and 
that a trust can only be sustained to the extent, and for the purpose of giving 
effect to those beneficiary interests .which the law recognizes. 


As I understand the Hindu law, there must be a present beneficial interest 
created in property in order to render the gift, whether under a will or inter 
vivns, valid. In an unreported case (Gopal Lai Seal v. F. J. Marsden) decided 
on the 11th March 1887, I expressed my opinion on the subject in the 
following words :—“ I do not think that a gift of this description is 
valid according to Hindu law. According to that law there must, as I 
[ 691 ] understand it, be a present beneficiary in order to mako a gift valid. 
There may be a gift in future, bat there must also be a gift in present. The 
law of gifts and of wills is the same, and in order that there may be a valid 
gift the donor must immediately divest himself of the property in favour of 
some existing beneficiary, and in the same way with regard to wills there 
cannot be a gift to a person to come into operation at a future date, unless 
there bo a gift to a beneficiary in the interim.” This is, as 1 understand it, 
merely what was decided in the Tagore case. Tn the judgment of that case 
we find the following : “Their Lordships for the reasons stated are of the 
opinion that a person capable of taking under a will must bo such a person as 
could take a gift inter vivos, and therefore must, either in fact or in contempla¬ 
tion of law, be in existence at tho death of the testator.’ 

I cannot see how a direction to accumulate can ho valid unless there be a 
present gift to support the direction to accumulate. Hie fact that in cases 
where there is a minor beneficiary, accumulation can he allowed, and that 
it may be possible to accumulate income for the purpose of paying debts does 
not to my mind help us. in the former case accumulation is londorod neces¬ 
sary by the incapacity of the beneficiary and is allowed in order that ho may 
obtain the greater benefit from the gift which is made to him. In the latter 
case, the direction to accumulate is in aid of the proper administration of the 
testator’s estate, and is sometimes necessary for the duo performance of his 
legal and moral obligation to pay his dfebts. 

I have assumed that the accumulations follow tho gift of the corpus . I 
am very doubtful whether under the torms of this will there is any gift of tho 
income. 

In my opinion there is no valid gift of the income during the life-time of 
the widow. 

There remains one matter in contest. It was contended that, even if 
there was no gift of the property, the widow took as heir of the first adopted 
son and by the second adoption did not divest herself of her mother's estate. 
There is no doubt that by adoption a woman divests herself of her widow’s 
estate. I cannot see in [692] principle why she cannot divest herself of her 
mother’s estate in the same way as she can divest herself of her widow’s 
estate. The act is hers, and the object of it is to create an heir to her husband. 
Why that second adopted son should have different rights in the estate than 
those enjoyed by the first adopted son I cannot see. In my opinion, by a 
second adoption, a widow divests herself of her mother’s estate in the same 
way as she divests herself of her widow’s estate on the first adoption. 

I agree that the suit should be dismissed. 

Maclean, G.J. —As regards the costs of the suit the order as to them in 
the Court below may stand. As regards the costs of the appeal and of the 
cross-objections, the parties to the suit who are sui juris not objecting, the 
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costs of all parties of the appeal and cross objections mav, as between solicitor 
and client, be paid out of tiie estate 
CE6 
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1898] Per MACLEAN, C. 3. (TREVELYAN, J., concurring ).—Assuming that the ease 
does not come within the terms of Art. .‘19*, the ease is governed by Art. 49t. The crops, 
though immoveable in the first place, become specific moveable property when severed, and 
the fact that the aeveranoe was a wrongful act, does not make any difference. 

Per MACPHEBSON, J.—The case is governed by Art. 49 or 48J, as the crops, after they 
had been out, come under the description of specific moveable property. Possibly, also, the 
case might be brought under Article 109, if it is not brought under Article .19. 

Per GHOBE, 3 .'—Artialo 49 applied to this ease. Surat Lai Mondal v. Umar Haji, (1895) 
I. L. R., 32 Gal., 877, followed. 

Per RAMPINI, J. (dissentiente). —The suit, as framed, not being one for compensation 
, for trespass, Article 39 does not apply. Art. 48 or 49 also docs not apply as they deal with 
property which is rib initio moveable, itnd cannot beheld applicable unless the first wrongful 
act, viz., the conversion of tho immoveable into moveable property, be disregarded. 
Art. 1098 also does not apply, as it roferred to a case in which possession of immoveable 
property was withheld. Art. 36, therefore, applied to the case. 

Bssoo Bhayaji v. The Steamship “ Savitri ”, (1886) I. L. R., 11 Bom., 133, referred to. 

Pandah Gazi v. Jennuddi , (1878) I. L. R., 4 Cal., 665, dissented from by 
Trevelyan, J. 

THE plaintiffs in this case sued for a declaration of their zorait rights in 
respect of certain lands and for recovery of damages for the cutting and carrying 
aw$y of crops grown by them upon those lands. The material portions of the 
plaint were as follow :— 

“ 5. On the 23rd November 1892 (the defendants) being emboldened by 
the order passed in the said Foujdari case, and misunderstanding tho order, 
wrongfully cut and carried away the dhan crop of 10 bighas 12 cottahs of khas 
zeraifc land of the plaintiffs, which was grown on behalf of the plaintiffs, besides 
the dhan crop of the said land sold by auction. Through fear of recognizance, 
the 3ervant3 of the plaintiff were unable to oppose and hinder the defendants 
strongly, although the zerait land did not lie in the land sold by auction, 
and neither the defendants nor Bamlal Kopur had any concern with the 

*TArt-"39bl— _ 

Description of Suit. j Period of limitation, j Time from which period begins 

| to run. 


Three years... The date of the trespass.] 

Three years. j When the property is wrong¬ 
fully taken of injured, or when 
{the detainer’s possession be- 
icomos unlawful.] 

tfArt. 48_— ~ " 

When the person having the 
Three years.. right to the possession of the 
property first learns in whose 
possession it is.] 

When the profits arc received, 
Three years. or, whore the plaintiff has been 
dispossessed by a decree after¬ 
wards set aside on appeal, when 
he recovers possession.] 


For specific moveable property 
.lost or acquired by theft or dishonest 
misappropriation or conversion, or for 
compensation for wrongfully taking 

or detaining the same. _ 

_8 [A rt. 10 9 _ ~ 

For the profits of immoveable! 
property belonging to the plaintiff' 
which have been wrongfully received 
by the defendaut. 


For compensation for trespass upon 
immoveable property. 

t (Art, 49 : — _7 ' 

For other specific moveable pro¬ 
perty or for compensation for wrong¬ 
fully taking ot injuring or wrongfully 
detaining the same. 
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said zerait land and the crop thereof. This wrongful act of the [894] defend¬ 
ants has been highly prejudicial to the right of the plaintiffs. ... 

“ 6. Although the plaintiffs are in possession of the zerait land, they 
Bhould get the dhan appropriated by the defendants. As it is difficult for the 
plaintiffs to get it from the defendants without suing in Court for the same, 
the plaintiffs are obliged to institute the present suit for damages in respect of 
the produce of the land as well as for declaration of their right to the zerait 
land cultivated by them. 

“ 8. The cause of action accrued to the plaintiffs within the jurisdiction 
of this Court on the 23rd Novembor 1892, when the dhan crop was cut and 
carried away. 

" 9. The plaintiffs pray for a decree as follows : — 

(a) That upon determination of the plaintiffs’ right and possession, it 
may be declared that 10 bighas 12 cottahs of land form apart of the plaintiffs’ 
khas zerait and jote; that the dhan crop of 1300 Fasli was grown by the 
plaintiffs; that the defendants had no right to cut, loot and appropriate the 
crop, and that it was an illegal act of the defendants to cut and appropriate the 
dhan crop of the said zerait along with that of Kamlal Kopur’s land sold by 
auction, taking advantage of the recognizance of the plaintiffs' servants. 

(h) That upon adjudication of the point alluded to in the first prayer, 
and upon declaration of the plaintiffs’ right to 10 bighas 12 cottahs of zerait 
land, as per undermentioned boundaries, situate in mauza Pangawa, Es. 458-9-3 
principal with interest, mesne profit on account of dhan crop of 1300 Fasli 
appropriated by the defendants may oe awarded against the defendants.” . . » 

The plaint was filed on the 16th February 1895. The defendants did not 
raise any plea of limitation in the Courts below. On the merits, the first 
Court found in favour of the defendants ou the question of cutting and taking 
away of crops and dismissed the plaintiffs’ suit. On appeal, the Subordinate 
Judge found for the plaintiffs and decreed the suit estimating the damage 
sustained by plaintiffs at Es. 212. 

£695] The defendants preferred a second appeal to the High Court, and 
one of the objections raised was that the claim for damages was barred by 
limitation, as the suit was instituted more than two years after the date of 
the cause of action. 

The Division Bench (Trevelyan and STEVENS, JJ.) before whom the 
case came on for hearing, being of opinion that there was conflict of opinion 
between different rulings on this point, made the following ORDER OF REFERNCE 
to a Full Bench : 

In these Cases the learned Vakil for the appellants has raised the objec¬ 
tion that tho suits are barred by limitation. This objection was not taken in 
the Courts below, but, having regard to the terms of s. 4 of the Limitation 
Act, it is an objection we are bound to consider. 

The suits were brought for, amongst other things, damages for the cutting 
and carrying away of crops. This question of limitation only concerns the 
suits so far as they claim such damages. The suits were brought more 
than two years and less than three years, alter the crops are said to 
have been cut and carried away. There have been contradictory decisions of 
this Court as to what Article of the Limitation Act applies to a suit for cutting 
and carrying away crops. The first case is a decision of Mll?TER and PRINSEP, 
JJ., in Sliurnomoyee v. Pattarri Sirkar, (1878) I. L. R., 4 Cal., 625, in which 
the learned Judges held that a suit of this kind is a suit for profits of 
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immoveable property belonging to the plaintiff wrongfully received by the 
defendant within the meaning of Act IX of 1871, Art, 109, which corresponds 
with Art. 109 of Act XV of 1877, and not a suit for compensation for any wrong, 
malfeasance, nonfeasance or misfeasance independent of contract within the 
meaning of Art. 40 of the Act of W71. Art. 40 of Act IX of 1871 corresponds 
with Art. 36 of the present Act. According to that decision these suits would 
not be barred. But in the same volume, page 665, will he found a case, Pandah 
Gazi v. Jennvddi, (1878) I. L. R., 4 Cal., 665, decided by MlTTER 
and MACLEAN, JJ., which bolds that Article 40 is applicable. These 
two cases are directly in conflict. In a case, Surat hall Mondal v. Umar 

[696] Haji, (1895) 1. L. R., 22 Cal., 877, in which Chose and Bambini, JJ., 
differed, and which was reheard by Norris, J., in consequence of such difference 
of opinion, NORRIS and CHOSE,' JJ., considered that Art. 36of Act XV of 1877 
did not apply, and RAMPIKI, J., considered that it did apply. They dissented 
from the case to which we have referred in 1. L. R., 4 Gal., 665, but did not 
refer the matter to a Full Bench. 

In our opinion this point is one of importance, and as there are conflict¬ 
ing decisions of this Court on the subject we refer theso appeals for the final 
decision of a Full Bench. 

We may mention that a question of costs was raised, hut, as the appeals 
have to go to the Full Bench, it is not for us to determine that question. 

Babu Sarada Char an Mitra and Babu m Lahshmi Narain Singh for the 
Appellants. 

Babu Uvnkali Mulccrice and Babu Baldeo Narain Singh for the 
Respondents. 

Babu Lakshmi Narayan Singh, for the appellants contended that the suit 
was barred by the two years limitation prescribed in Art. 36, Schedule 11 of the 
Limitation Act (1877). The suit was not one for trespass but for compensa¬ 
tion for crops carried away. [Mactheeson, J.—The suit involved a trespass] 
Reading paragraph 5 of the plaint, it appears that the object of the suit is not* 
for recovering damages for trespass on the land as in Art. 39. [M A CP HER SON, 
J.—Why should not Art. 49 apply?]. That article relates to specific moveable 
property. Here the crops became moveable after the wrong, but when standing 
they were immoveable property. Pandah Gazi v. Jennuddi, (1878) [. L. R., 4 
Cal., 665. I Bambini, J.—There may be two suits with two different limitations: 
two years for cutting away the crops; three years for removing them.] 
The case of Shurnomoyee v. Pattarri Sirkar, (1878) I. L. R.. 4 Cal., 625, 
takes a different view. But in that case there was no trespass at all. I 
rely on the judgment of Rampini, J., in the case of Swat I tall Mondal v. 

[697] Umar Haji, (1895) I.L.R., 22 Cal., 877, and the case of Essoo Bhayaji 
v. The. Steamship Saintri,” (1886) I.L.R., 11 Bom., 133,* as to Art. 49. 
Art. 48 also deals with specific moveable and is, therefore, inapplicable. The 
case of immoveable property being made moveable is not specially provided for, 
and Art. 36 would apply. Another point was urged on behalf of some of the 
defendants who appealed on the ground that they were not allowed costs 
although* they were exempted from the claim of damages in the lower Court. 

Babu Umakali Muherjee. —On the question of costs, there was no decree 
against those defendants (2 to 5) and there could he no appeal by them, and 
further the appeal has been valued at Rs. 212 only, in respect of the damages 
decreed and not in respect of costs of these defendants. It is a question of 
discretion which ‘cannot he interfered with in second appeal. As to defendant 
No. 1, the Civil Procedure Code authorized the lower Court to saddle him with 
all oosts. Shib Pershad Chvckcrbutty v. Gunga Monee Debee, (1891) 16 W. R., 
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291, (293); Rctdhapershad Singh v. Ram Parmeswar Singh, (1882) I. L. R., 
9 Cal., 797, (802). 

As to the question of limitation, the Article here applicable is either 109, 
39, 48, or 49. Art. 36 does nob apply. In Pandah Gazi v. Jcnnuddi, (1878) 

I. L. R., 4 Cal., 665, the question was wliether the limitation was one year 
under Art. 26 of tho old law or not. The prosent question was not decided. 
That article is now incorporated in Art. 19 of the present Act. I TREVELYAN, 

J. —If so, Article 49 also would not apply under that ruling]. Art. 36 would 
apply only if there be no other article applicable to the case. [RAMPINI, J.—- 
Here, cutting of the crops is the principal wrong, that brings you under Art. 36.] 
The plaintiff wants the value of the dhan and nothing for cutting of the stand¬ 
ing crops, lie does not, it is true, say that he was dispossessed, but that should 
not be the reason for cutting down the period of three years to two. Paragraph 
5 and prayer in the plaint would show that the claim was for mesno profits. 
[698] Art. 109 would thon apply. Shunwinogcc v. Pattam Sarkar, (1878) 
I. L. R., 4 Cal., 623. Then, again, reaping may be considered as trespass on 
land, and Art. 39 would apply. Tho other wrong is misappropriation, that 
brings the case under 48 or 49 In any view throe years is the limitation for 
the suit. Rampin/, J.'b judgment in Surat Lull Mondal v. Umar Ilaji, (1895) 
I. L. R., 22 Cal., 877, was based on a consideration of the frame of the suit. 
In this case dhan or the value of the crop, and not of tho plant or standing 
crop, is claimed specifically Art. 109, 39, 48, or 49, applies; Art. 36 has no 
application. 

Babu l.akshmi Narain Small in roplv read Wharton’s Law Lexicon 
p. 613, and section 211 of the Civil Procedure Code on the construction of 
Art. 109, and urgod that none of the Articles 39, 48, 49, fully contemplated a 
case liko the present. Art. 36 would therefore apply. 

On the question of costs the judgment of Pir.OT, ,T , in Secretary of 
Stale Joi India in Council v. Mar)urn Iloscin Khan, (1885) I. L. R , 11 Cal., 359 
• was cited 

The Full Bench (Maclean, OJ., Macpherson, Trevelyan,Ghose 
and Ramvint, J J.) delivered the following judgments: - 

Maclean,C. J. -The short point wo have to decide is whether the case falls 
within Art. 36 of the Second Schedule of the Limitation Act, or whether it is 
within somo one or other of the articles to which I will refer in a moment. 
According to tho reference, tho suit was brought, for, amongst other things, 
damages for cutting and carrying away crops, and it is admitted that, if Art. 36 
applies, the suit is out of time, hut that if Art. 39 or Arts. 48 or 49 or Art 109, 
which are tho articles upon wl ich tho plaintiff relies, apply, then, as the period 
of three years, w hich isthu period under the latter ai tides, had not elapsed when 
the suit was instituted, b was brought within time, and tho statute of limitations 
is not a bar. To my mind Art. 36 does not apply to this case. In tho first place 
that section is a general one and only applies when the particular[699]case isnot 
specially provided for in theAet. Again, the words “malfeasance,” “misfeasance” 
or” nonfeasance ” are scarcely the terms one would ordinarily apply to such a 
tort as the present. They are terms which more generally, at any rate, I do 
not say entirely, are applied to somo wrongful act committed by persons stand¬ 
ing in a fiduciary or quasi -fiduciary character, such as executors, trustees, and 
directors of companies. But bo this as it may, I think this particular case is 
otherwise specially provided for in the Act Looking at the pleadings, and the 
nature of the relief sought, I am by no means satisfied that the case does not 
come within Art. 39, namely, compensation for trespass upon immoveable pro¬ 
perty. But assuming that not to be so, I think the case comes within 
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Art. 49, and 1 agree in the judgment of Mr. Justice Ghose, in tho case of Surat 
Lall Mondal v. Umar Haji, (1895) 1. L. B., 22 Cal., 877. It is difficult to say 
that, under the circumstances of this case, the crops having been sevored 
from the soil, it was not specific moveable property m respect of which the 
plaintiff was seeking compensation lor the wrongful taking away of the same. 
Though immoveable in the first place, the crop became moveable property 
specific in the sense that it was in specie, as soon as it was severed from the 
soil, and I do not see why, for the purposes of this article, the fact that the 
severance was a wrongful act on tho part of tlie tortfeasor ought to make any 
difference. Seeing that the defence is a statutory one, it is for tho defendant 
to Bhow clearly that the case comes within Article 36. However, agieeing as 
I do with Mr. Justice GfloSli’S judgment in tho case 1 have refenod to, I do 
not think I can usefully add anything to what ho has said. 

With respect to the question of costs 1 seo no reason whutevor for 
interfering upon thatr point with tho decision of tho Court below. 

Macpherson, «J. —I agiee. I would only add that l cannot see any real 
conflict of opinion in tho cases of Shumanwyr v Pattern Snkar, (18781 T. L E., 
4 Cal., 625, and Pandah Gaze v. Jennnddi . (1878) I.L R., 4 Cal., 605, or between 
these [700] cases, and the case of Suntl LrtU Mondal Umar llajt, (1895) I. 
L. B., 22 Cal., 877. Mr. Justice Ghose has clearly stated in the latter case 
the grounds on which ho distinguished tho case m f. L. B., t Cal., 665. Taking 
the .question refened to us in this case to ho whethet Art. 36 applies to facts 
of the case as found, 1 agree with the learned Chief Justice that it does not 
apply. That article only applies to eases which are not otheiwise specifically 
provided for by tho Act. In this ease the plaint ill’s direct complaint is of an 
act of trespass on his land coupled with the cutting and carrying away of the 
crops off his land. Clearly bo would heontitled to recover damages for trespass. 
The plaintiff claimed in addition damages for the crops which tho defendants 
Wrongfully cut and caivied away, and although standing ciops me immoveable 
property, f do not see on what ground wo can hold that crops, after they have been 
cut, do not come under tho d- smption of specific moveable property, to which 
Art. 49 or 48 might apply. Possibly also the ease might be hi ought under Art. 
109, if it is not Ivought under Ai t. 39. It seems to mo mnnuteml, or of 
very little importance, under which of the other articles it comes, because tho 
plaintiff would, in any case, have threo yoaisfroin tho date of the causo of 
action within which to living his suit, and const quentlv would be in time. On 
these grounds I think that the appeal mud ho dismissed. 


Trevelyan, J. —I entirely agree with tho view oxpiessed by tho learned 
Chief Justice. I only wish to add this in regard to what Mr. Justice 
MACPHERSON has statod, although for the purposes of this appqal, it seems to 
me unnecessary to decide it. At the time of tho reference, I thought, and I still 
think, that there is a distinct conflict of opinion between tho decision of the 
learned Judges in tho case reported in I. L. R., 22 Cal., and the decision of 
Mr. Justice MlTTER, reported in l.L.B., 4 Cal., 665. I think that tho conclusion 
in the latter case as to Art. 40 of the socoud Schedule of the Limitation 


Act IX of 1871 is equivalent to a conclusion that Art. 36 of the second Sche¬ 
dule of the Limitation Act XV of 1877, which differs only from Ait. 40 of 
Act IX of 1871 in the [701] prefixing of the word “ wrong" to the words 
“malfeasance," “misfeasance ” and “ nonfeasance ” would ho applicable, where¬ 


as tho ruling in th$ casein I L. E., 22 Cal., is that it is not applicable. But, 
as I said before, having regard to the facts of this case and the judgment of 


the learned Chief Justice, it does not really very much matter whether those 


two oases agree or whether they differ. 


IS 0AP.—188 
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Ghose, J.—I agree with the Chief Justice in holding that Art. 36 of the* 
Limitation Act does not apply, but that Article 49 does apply, to the facts of 
this case. In the case of Surat Lai Mondalv. Umar Haji, (1895) I. L. R., 22 
Cal., 877, I have fully given my reasons for arriving at the conclusion at whioh 
I then did, and at which I do now arrive.; and I do not think I should be- 
justified in referring to them again. 

As regards the case decided by Mr. Justice MiTTER and Mr. Justice Mac- 
lean reported in 1. L. R., 4 Cal, 665, to which reference has been made.it is. 
sufficient to say that for the reasons I gave at page 886 of I. L. R., 22 Cal., 
I do not think that that case decided the precise point which is raised before us. 
in this case. 

Rampini, J.— 1 regret I am unable to agree with the view taken of this 
case by the learned Chief Justice and by my learned Colleagues. I am of opinion 
that Art. 36 of the second Schedule of the Limitation Act applies to this case. 
I may say briefly that my reasons for thinking so are the same as those which* 
I gave in my judgment in the case of Surat Lall Mondal v. Umar Haji, (1895) 
I. L. R., 22 Cal., B87. It appears to me that this case is on all fours with that, 
case. The plaintiff in this ease seeks to recover damages for the cutting and 
carrying away of his crops by the defendants, and consequently it appears to* 
me that no other article of the Limitation Act, except Art. 36, will apply to suoh 
a ease. The learned pleader for the respondent has argued that the case comes 
under either Art. 39 or Arts. 4H and 49 or Art. 109, bub it appears to me that 
none of these articles will apply. 

Art. 39 will not, in my opinion, apply because the suit, as framed, is not 
one for compensation for trespass upon immoveable [702] property. Arts. 48 
and 49 will not apply, because this is not a suit for wrongfully misappropriat¬ 
ing or injuring specific moveable property or for compensation for taking andi 
determining the samo. It is a suit, as is clearly shown from paragraph 5 of 
plaint, for the cutting and carrying away of standing crops which are 
immoveable property, whereas Arts. 48 and 49 can only apply to moveable 
property, which is ab initio moveable, and has not been converted from 
immoveable to moveable property by the act of the tortfeasor. In my 
opinion Arts. 48 and 49 cannot he held applicable unless the first wrongful 
act committed by the tortfeasors (in many cases, the principal wrong), viz., 
the conversion of the immoveable into moveable property, be disregarded. 
Article 109 will not apply because that article appears to me to refer to a case 
in which possession of immoveable property has been wrongfully withheld 
from the plaintiff. That is not the case in the present suit. The defendants 
disclaim all interest iu the land, and it is not alleged that they wrongfully took 
possession of the land. That this i» the correct interpretation of Art. 109 
is apparent from the language of the article itself, from the definition of mesne 
profits given* in section 211 of the Code of Civil Procedure, and from the 
description of “an action for mesne profits” given at page 479 of Wharton’s 
Law Lexicon, 9th edition, where it is said,—“ An action for mesne profits is an 
action of trespass brought bo recover profits derived from land whilst the 
possession of it has been improperly withheld.” 

For these reasons I am of opinion that Art. 36 applies, and 1 am supported 
in this view by the decision in the case of Pandah Gazi v. Jetinuddi, (1878) 
1. L. R., 4 Cal., 665. I may also add that, as a matter of policy, it is a matter of 
some importance that the period of limitation in such cases should be short. In 
the case of Essoo Bhayaji v. The Steamship “ Savitri ”, (1886) T.L.R., 11 Bom., 
133, Farran, J., says: “There are no cases in which it is mdre desirable tbatthe 
evidence by which they are supported or rejected should be promptly given 
and scrutinized than in actions of tort," arid in my opinion this observation is 
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[703] particularly applicable to cases of cutting crops, so common in Bengal. 
I have only to add that I have no reason to dissent from the judgment of the 
learned Chief Justice with regard to the costs of this case. 

Maolean, C.J.—It is admitted that the appeals Nos* 460, 461, 462 and 
463 will be governed by this decisibn. The same order will he made in those 
cases also. 

S. C. C. - Appeal dismissed. 

NOTES. 

[I. As regards the scope of Art. 36 of the Limitation Act, see also (1909) 36 Gal., 141 :1‘2 
C.W.N., 1090: 9 C.L.J., 109 ; (1913) 25 M.L.J447 F .B. ; (1912) 17 I.O., 906 ; (1907) 29 
All-, 615. In (1913) 17 C.W.N., 303, howovor, the case in 36Gal., Ill win reversed on the 
ground that standing crops when severed from the land were moveable! property, though the 
act of severance might itself be a wrong ; and that as such. Arts. 43 and 49 won Id be the pro¬ 
per Articles to apply and not Art. 36'. See also (1909) 10 C.L.J., 25 ; (1912)23 
618 ; (1909) 10 C.L.J., 226. 

II. As regards tho onus of proof, see also (1911) 14 C L.J., 593: 14 C.W.N., 96: 11 
I.C., 164. 

III. Where the necessary and sufficient facts arc on the record, the objection of limita¬ 
tion may be taken at any stage of appeal. (1901) 23 Cal., 86: (1902) 6 C.W.N., 903; 
(1903)9 C.W.N., 56 ; (1900) P.L.R., 45 ; (1907) 34 Cal., 941 : 11 C.W.N., 959 : 6 C.L.J., 237.J 
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The 16th March, 18!)8. 

Present: 

Sir Francis \V. Maclean, k.c.i.e., Chief Justice, 

Mr. Justice Macphkrson, Mil Justice Trevelyan, 

Mr. Justice Baneiltee and Mr. Justice Jenkins. 


Kedar Nath Baut.Judgment-debtor 

versus 

Kali Churn Ram (Decree-holder) and Khubi Lai.Auction-Purchaser.’ 1 ' 

Civil Procedure Code (Act XIV of 1882), s. 810A — Sale, in execution 
of mortgage decree—Application by mortgagor under s. 81OA , 

Civil Procedure Code—Transfer of Properly Act (IV of 
1882), s. 104, Buies framed under—Civil Procedure. 

Code Amendment Act (V of lot)4) 

Held by the Full Bench :— 

Section 3I0A of the Civil Procedure Code (Act XIV of 1832. as amended by Act V of 
1894) does not apply to sales of mortgaged property under tho Transfer of Property Act (IV 
of 1882.) 

The rules framed by tho High Court (Circular Order No. 13, datecl 27th April 1892) 
under the provisions of s. 104 of the Transfer of Property Act do not makes. 310A applicable 
to such sales. 

Ashruf Ali Ghowdhry v. Net Lai Sahu, (1897) I. L. R., 23 Cal., 642, overruled ; Haja 
Bam Singhjiw. Chunni Lai, (1897) I. L. R., 19 All., 205, dissented from. 

Quare .—Whether a rule by the High Court under s. 104 of the Transfer of Property Act 
making s. 310A of the Civil Procedure Code applicable to sales of mortgaged property under 
the said Act would not be ultra vires. 

KALI Churn Ram instituted a suit for sale on a simple mortgage bond 
against Kedar Nath Raut, and obtained a decree on [704] the 29th January 

*Full Bench Reference on Rule No. 2180 of 1896, issued by TREVELYAN and 
BEVERLEY, JJ,, on 8th September 1896, against an order of Babu Sripati Ohatterjee, Munsif 
at Arrah, dated the 17th February 1896. 
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1&95, declaring the amount due on account of the mortgage and C08fes ( aii)d 
"directing the defendant to pay the amount within three months from the date 
of decree. The decree was made absolute on the 22nd June 1895, and pro* 
damation for sale issued. After several postponements, the sale was held on the' 
7th December 1895, and the mortgaged property was sold to Khubi Lai. y, ■ 
On the 10th December 1895, one Abdul Hye, alleging himself to be 
sublessee of the mortgaged proporty under the defendant applied to deposit ■ 
the decretal amount and the purchasers’ compensation under s. 310A of the.. 
Civil Procedure Cod o and made the deposit on the 12th December. On the 
23rd December, the judgment-debtor applied to deposit the decretal amount, 
stating that the amount deposited by Abdul Hye really belonged to the 
judgment-debtor, but as that deposit was made in the name of Abdul Hye, a 
fresh deposit was rendered necessary. The correct amount was ascertained 
from the Court and deposit was made by the judgment-debtor on the 4th 
January 1896. 

The decree-holder and the auction-purchaser raised several objections to 
the sale being set aside. The Munsif held with reference to one of the objections 
that he had no power to set aside sales under the Transfer of Property Aot 
under the provisions of s., 310A of the Civil Procedure Code unless and until 
the High Court exercised its powers under s. 104 of the Transfer of Property 
Act and made s. 310 applicable to such sales. The judgment-debtor’s appli¬ 
cation was refused and the sale was confirmed on the 17th February 1896. 


The judgment-debtor preferred an appeal to the District Judge, but the 
appeal was dismissed on the ground that no appeal was provided by law in 
respect of an order passed on an application under s. 310A. 

The judgment-debtor then moved the High Court (TREVELYAN and 
Beverley, JJ.) and that Court issued a rule calling upon the opposite party 
to shew cause why tho order, dated the 17th February 1896, should not be 
set aside. 

This rule (No. 2180 of 1896) came on for hearing on the 27th 
[708] July 1897, before Mr. Justice TREVELYAN and Mr. Justice STEVENS who 
referred the case to a Full Bench. 


The ORDER OF REFERENCE was as follows:— 

The question in this case is whether s. 310A of the Civil Procedure Code 
applies to sales of mortgaged property under the Transfer of Property Act.- 
The only reported case of this Court on this question is Ashruf AH Choivdhry 
v. Net Lai Sahn, (1896) I. L. II., 23 Cal., 682. In that case it was held 
that this section applied. The learned Judge then says * that by the rules 
framed by this Court (C. O. No. 13, dated the 27th April 1892) the provisions 
of the Civil Prqpedure Code are made applicable to sales of mortgaged property 
ordered by the Court under the Transfer of Property Act.” On referring to 
tho rules in question we find that the Code generally was not made applicable, 
but certain sections only were applied. As s. 310A bad not been passed at the 
time the rules were framed, it is of course not included among the sections 
mentioned. It is only by the rules passed under s. 104 of the Transfer of. 
Property Act that any portion of the Civil Procedure Code applies to Chapter IV 
of the Transfer of Property Act. As s. 310A has not been applied by the 
rules, we are unable to see how force can be given to it. Having grave doubts , 
as to the correctness of the decision to which we have referred, we refer this 
matter for the final decision of a Full Bench. 

The decision, which we have mentioned, was followed by a Division Benpb 
of this Court in Appeal from Appellate Order No. 251 of 1895; decided on thb 
8th of Jpne 1896. 




i RAM Ac. mm ihx umim 
Circular dated 27 th April 1892, alluded to in the reference 


runs thus :r~ "■* 

(1) An application under s. 89 of the Transfer of Property Act shall be made by means 
of a verified petition stating the facts. 

(Si) If the Oourt passes an order directing that the property, or any part of it, shall be 
sbld, it shall issue a proclamation of sale and cause it to bo served in the manner provided 
by the Code of Civil Procedure for the service of proclamations regarding the sale of immove¬ 
able property. 

[706] (3) Sections 286 to 294, both inclusive, of the Code of Civil Procedure shall 
apply to suoh sales. 

(4) Sections 304 to 319, both inclusive, and ss. 328 to 335 of the Cede of Civil 
Procedure, shall apply to proceedings subsequent to sale under a mortgage. 

(5) The procedure to be followed in the execution of a decree passed under s. 90 of the 
Transfer of Property Act is that proscribed by the Code of Civil Procedure. 

Section 310A of the Code of Civil Procedure was added to the Code by 
Act V of 1894, which was passed on 2nd March 1894. 

The reference came on for hearing before the Full Bench on the 28th 
January 1898. 

Babu Karuna Sindhu Mukcrjee (Babu Asulosh Mocker jee with him) for 


the petitioner contended that under the rule of tho circular No. 13, ss. 304 to 
319 of the Code having been applied to mortgage decrees, 310A, which was 
only an addition to 310 should also bo applied, the provision was one of 
procedure only, and the enumeration of tho sections was not exclusive. 
Achalabala Bose v. Svrendra Nath l)ey, (1897) 1. L. K., 24 Cal., 706 (772): 

1 Cal. W. N., 550 (555); Jogodanrwd Singh v. Ainritu Lai Sircar, (1895) 
1, L. B., 22 Cal., 767. Section 310A is, in its scope and purpose, retrospective. 
Assuming it to be a section conferring a right, it may be extended to mortgage 
cases. In Iiaja Bam Singh v. (Jhunm Lai, (1897) J. L. B., 19 All., 205,208, 
s. 291 of the Code has been extended, although s. H9 provided that the right of 
redemption was extinguished. The same view was taken in a case, Vallabha 
Valiya Bajah v. Vedapuradt, (1895) 5 Mad. L J.,pp. 282, 289 : I. L. It., 19 
Mad., 40. The correct view appears to he that tho Code is applicable to all 
cases, except as otherwise provided for in tho Transfer of Properly Act. The 
latter enactment is not complete by itself and cannot exclude the general 
procedure, and the rule made under s. 104 was not meant to bo exhaustive. 
Ashruf Ali Chowdhry v. Net Lai Sahn, (1896) I. L. K., 23 Cal., 682. Before 
the rules of the High Court came into operation in 1892, the Code was 
made applicable in the mofussil to all casos under the Transfer of Property 
[707] Act, and that was for ten years from 1882 when the Act was passed. 
The Privy Council has taken tho same view —buj Mohun Thakur v. Bai Uma 
Nath Chowdhry, (1892) I, L. R., 20 Cal., 8 

Syed Shumsul Hilda for the opposite party.--When the rules were framed 
a. 310A had no existence, and tho rule that “ss. 304 to 319 shall apply,” did 
not include 310A. It could not, moreover, have been intended that any future 
alterations Should be incorporated in the rule. The provision of s. 310A is 
also one which does not come within the purview of s. 104 of the Transfer of 
Property Act. The application of that seetiou (310A) would not be “ consist¬ 
ent” with the Act nor would it “carry out the provisions ” of Chapter IV. 
Reads s. 89 and s. 88. The application of 310A would involve a variation in 
the decree. It would also be inconsistent in the case of a sale on a second 
- mortgage s. 96. *The case cited from I. L. R., 19 Allahabad, is not in point. 

•Calcutta Gazette of 3th April 1892, Part I, p. 414, and Assam Gazette of 16th April 
*1892, Partlll, p. 272. 
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J appUaation of the Code, vide Dee/holta v. Peters, (1887) 1- B. &.« 14 Oat., 631; 
V Simatrum v. Khushal Jethiram Gujar, (1893) I. L. K., 18 Bcttf.,98; Claim 
: sections were held inapplicable. • 


Baba Karuna Sindhu Mukerjee in reply. 

The judgments of the High Court (Maclean, C.J., Macpherson, 
Trevelyan, Banejrjee and Jenkins, S3) were as follows:— 

Maclean, C.J.— The question we have to answer is, whether or not 
s. 310A of the Code of Civil Procedure applies to a sale of mortgaged property 
under a decree made in accordance with the provisions of the Transfer of 
Property Act. The question has arisen by reason of the decision in 
Ashrtif Ali Chowdhry v. Net Lai Sahu, (1896) I. L. R., 23 Cal., 682, from 
which the referring Judges, TREVELYAN and S’l’EVENS, JJ., dissented. That 
case appears to mo to he based upon the view that under rules framed by this 
Court (C. 0. No. 13, dated 27th April 1892) “ the provisions of the Code were 
made applicable to sales of mortgaged property ordered by the Court [708] under 
the Transfer of Property Act.” I 'think this, which is the foundation of 
that judgment, is a mistake ; the rules in question only make certain sections 
of the Code applicable to such sales, and not the whole Code. Section 310A 
of the Civil Procedure Code only became law in 1894, whilst the above rules 
came into effect in April 1892. The judgrnent-dabtor, the mortgagor, has 
contended that the property was sold “ under Chapter 19 ” of the above Code, 
within the meaning of s. 310A. That, to my mind, is a fallacy; the property 
was sold under the decree made in pursuance of the provisions of the Trausfer 
of Property Act. As s. 310A had -not been passed- at the time the above 
rules came into effect, that section could not have been included among those 
mentioned in the rules in question. But even if it had been, I question 
whether such a rule would not have been ultra vires. Section 104 of the Transfer 
of Property Act only enables the High Court to make rules “ consistent with 
this Act ” (The Transfer of Property Act) “ for carrying out.... the provisions 
contained in this chapter.” Let us consider what the effect would have been 
of a rule which made or purported to make s. 310A applicable to such a sale 
as that in quostion. Under s. 89 of the Transfer of Property Act, if an order 
for an absolute sale he passed, the mortgagor’s right to redeem and the security 
are extinguished and the proceeds of sale are to be applied according to the 
provisions of s. 88 of the same Act. Those are the mortgagee's rights under 
that Act. But if s. 310A of the Code i3 to apply to such a case, the mort¬ 
gagee's rights are materially affected as are those of the purchaser, since, after 
the sale has been made, the mortgagor, on curtain terms, may yet redeem his 
property. , In other words, the period for redemption is substantially extended. 
If, then a rule had been made by the High Court making s. 310A applicable to 
such a sale, it seems to me exceedingly doubtful whether such a rule would 
have been “ consistent with the Act." And in the case of a sale ordered at 
the suit of a puisne mortgagee or where there are a succession of puisne 
imcqmbrances inconvenience at least, if not substantial difficulties, might arise 
from applying s. 310A to a sale in such a case. 


Whilst there is good reason for such a section as 310A [709] in rela¬ 
tion to sales of property, other than mortgaged property, there is no such . 
reason as regards the latter. In the former case the sale may have been 
hurried on, the debtor may consequently not have been able*to get the money, 
and the Legislature may have reasonably thought that the debtor should have 
one more chance of, perhaps, retaining his ancestral property, by paying the 
money jun certain terms. But this reasoning has no application to the ease - 
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of Property Act. I am unable to accede to this view, for, if tulS W6F6 80, 1« 9 
very difficult to see why s. 104 was introduced into the Act. To other words, if 
the whole of the provisions of the Code as to the execution of decrees apply to 
a sale such as that in question, s. 104 of the Transfer of Property Act, was 
quite unnecessary. But it is abundantly clear that the Legislature left it to 
the High Court to frame rules consistent with the Act to carry out the provi¬ 
sions of that particular chapter of that Act, some of which relate to the sale of 
mortgaged properties. In the face of this particular section (s. 10-1) it is difficult 
to say that the provisions of the Code of Civil Procedure were to apply, and 
least of all, a provision which was not even law when the Transfer of Property 
Act was passed. 1 may add that to apply s. 310A to the sale of mortgaged 
properties .in Calcutta would not only, in iny opinion, have a mischievous 
tendency, but would, I consider, he inconsistent with the pmctico which has 
hitherto prevailed. For these reasons 1 answer the question hy saying that 
8. 310A of the Civil Procedure Code does not apply to sales of mort-[710]gaged 
property under the Transfer of Property Act. The rule must bo discharged 
with costs, including the costs of this reference. 


Macpherson, J. —1 agree. 

Trevelyan, J. —I also agree. 

Jenkins, J. —I agree with the Chief Justice. 

Banerjee, J. —The question refeired to us is whether s. 310A of the Civil 
Procedure Code applies to sales of mortgaged property under the Transfer of 
Property Act. 

I agree with nay learned colleagues in thinking that tlio quostion ought to 
be answered in the negative; and I base my decision upon this short ground. 

Section 310A, as its language clearly show's, applies by its own force only 
to sales of immoveable property under the chapter of the Civil Procedure Code 
in which it is included ; and it may apply to any other sales to which it may 
be made applicable expressly or by necessary implication. Now' the sale in 
this case was one not under the Code of Civil Procedure, but under the Trans¬ 
fer of Property Act; that is under the rules made by this Court under s. 104 of 
that Act; and neither by these rules, nor by any other rule or law, lias s. 310A 
been extended to such a sale. Section 310A cannot, therefoie, apply to the 
sale in question. 

It was argued that as by the rules made by this Court under s. 104 of the 
Transfer of Property Act, most of the provisions of the Code of Civil Procedure 
are made applicable to sales under that Act, such sales should be held to be 
sales under Chapter XIX of the Code, and s. 310A should be held applicable 
to them in consequence ; and in support of this argument the case of Ashruf 
Ali Chowdry v. NePLal Sahu, (1896) I. L. R., 23 Cal., 082, was relied upon. 
The case cited is no doubt in point. But I must respectfully dissent from it, 
as the sale is one under the rules made by this Court and not under Chapter 
XIX of the Code of Civil Procedure, and none the less so, because certain of 
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the provisions of that chapter have heen made applicable to it. Section 310A 
had not. been enacted when the rules in question were made by this Court, 
and [711] these rules do not say that sales under the Transfer of Property Aot 
are to be held under Chapter XIX of the Code of Civil Procedure, or that the : 
provisions of that chapter, taken as a whole, shall apply to such sales. The 
enactment of s. 310A cannot, therefore, affect such sales. 

In this view of the case I think it unnecessary to decide whether this 
Court haH the power under s. 104 of the Transfer of Property Aot to make 
s. 310A apply to sales under that Act. If it had been necessary to decide that 
question, I should have been inclined to answer it in the affirmative. 

S. C. C. Rule discharged. 


NOTES. 

[ The corresponding provisions of the Transfer of Property Act, 1882, have been added on 
to the Civil Procedure Code, 1908, in Order 84. This decision is no longer law and the 
Legislature has accepted the views of the other High Courts, (1902) 25 Mad., 244 ; (1898) 22 
Mad., 286 ; (1900) 25 Rom., 104 ; (1897) 19 All., 205. 

In (1900) 4 C.W.N., 474, the scope of this decision was explained having regard to the 
rules of the High Court framed under sec. 104, T.P.A., 1882. See also (1908) 7 C.L.J.,581; 
12 C.W.N., 282 ; (19*0) 12 C.L.J., 85; (1903) 8 C.W.N., 102 ; (1907) 7 C.L.J., 1 ; (1899) 28 
Cal., 73.] 
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APPELLATE CRIMINAL. 


The 24th March, 1898. 

Present: 

Mr. Justice Ameer Ali and Mr. Justice Hill. 

Taju Pramanik and others.Appellants 

versus 

Queen-Empress.Respondent. 51 ' 

Charge to the Jury- Misdirection—Criminal Procedure Code (Act X of 1882), 
s. 428 — Setting aside verdict of the jury — Power of Appellate Court 

to deal with the case.. 

It is the duty of the Judge to call the attention of the jury to the different elements 
constituting the offence and to deal with tho evidence by which it is proposed to make the 
accused liable, .failure to do so amounts to misdirection. 

Queen-Empress v. Balya Saniya , (1890) T. L. R., 15 Bom., 369, followed. 

Statements by some of the accused persons, which do not amount to a confession, and- 
which do not in any way incriminate them, are not admissible in evidence against any persona 
other than those making them. Omission to direct the jury that in dealing with the evidence 
against the accused other than those making the statements thoy are not to taka into 
consideration such statements, also amounts to misdirection. 

If the verdict of the jury is set aside on any of tho grounds mentioned in ol. (d) of s. 423 
of the Criminal Procedure Code (Act X of 1882) then there is no restriction on the powers of 
the Appellate Court to deal with a case ot which it has complete seizin in any of tho 
manners provided in that section. [712] The law nowhere lays dowrj that when the verdict 
of the jury iB act aside the Court must necessarily direct a new trial. 

* Criminal Appeal No. 110 of 1898 against the order of P. S. Hamilton, Es.q., Additional 
Sessions Judge of Mymensingb, dated the 3rd of December 1897. 
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QUEER-EMPRESS [ 1808 ] 

Wajadur Shan y. Queen-Empress, (1894) I. L. R., 21 Cal., 966, dissented from. The 
course adopted in Queen-Empress v. O'Hara, (1890) T. L. R., 17 Cal., [642] Regina v. Naoroji 
Dadabhai, (1872) 9 Bom. H. C., 358, and Queen-Empress v. Haribo^e Chunder Ohose, (1876) 
I. L. R., 1 Cal. 207, followed. 

THE facts of the case sufficient for the purpose of this report appear from 
the judgment. 

Babu Promotho Nath Sen appeared on behalf of the Appellants. 

The Deputy Legal Remembrancer (Mr. Gordon Leith) appeared on behalf 
of the Crown. 

The judgment of the High Court (Ameer Ali and Hill, JJ ) is as follows :— 

Eight persons were charged in’ the Sessions Court of Mymensingh under 
ss. 395 and 412 of the Indian Penal Code and tried with a jury on the 3rd of 
December 1897. Four of the men so charged wore acquitted ; against the remain¬ 
ing four named, respectively, Taju Prauianik, Kasir Khan, Shahahutullah alias 
Sadatullah and Surat Khan the jury returned an unanimous verdict of guilty. 
Surat Khan was convicted under s. 412 and sentenced by the Additional 
Sessions Judge to six months’ rigorous imprisonment; Taju Pramanik was 
Convicted under section 395 and sentenced to three years’ rigorous imprison¬ 
ment ; whilst Kasir Khan and Shahabatullah alias Sadatullah were convicted 
under s. 395 read with a. 75 and sentenced to four and five years’ rigorous 
imprisonment respectively. 

On appeal it has been contended before us that the verdict of the jury 
was erroneous owing to the misdirection of the learned Sessions Judge in 
not calling their attention either to the ingredients which constitute the offence 
of dacoity or to the evidence affecting the appellants in relation to the charge 
under a. 395. It is said that the learned Sessions Judge merely read to the 
jury the definition of dacoity and left it to them to apply tho law; and that 
1713] considering the complex character of the offence be ought to have 
explained the law to the jury with special reference to the facts proved in the 
case. It is also contended that the learned Judge was wrong in admitting 
against the appellants the statements of two men who were also accused in 
the case and certainly in not calling the attention of the jury to the fact that 
those statements were not admissible against tho appellants, and that no 
weight should be attached to them in considering the case against any of the 
accused other than those making them. There are other contentions raised 
in connection with the question of misdirection, to which we think it unneces¬ 
sary to refer, as, in our opinion, the verdict must be reversed on the two 
grounds to which we have already adverted. 

In our opinion it was not sufficient for the Judge merely .to road to the 
jury the definition of dacoity, and to leave it to them to find out whether the 
evidence produced for the prosecution made out a case under s. 395 against the 
accused. It was the duty of the Judge to call the attention of the jury t,o the 
different elements constituting the offence, and to deal with the evidence by 
which it was proposed to make the accused liable under the section. His 
failure to do so, in our judgment, amounts to misdirection. The charge of 
the learned Sessions Judge under section 412 seems to us equally defective. 
In the case of Queen-Empress v. Balya Somya, (1890) I. L. R,, 15 Bom., 369, 
the accused were charged with retaining stolen property under s. 411 of the 
Indian Penal Code* The Sessions Judge, in his charge to the jury, merely 
directed them to find whether the property was stolen, and whether it was 
retained by the accused. The Bombay High Court held that the charge was 
defective and amounted to a misdirection. It appears to us that in the present 
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case also it was incumbent on the Sessions Judge to have explained to the jury 
that, in order to convict the accused under s, 412, it was necessary to find they 
retained or had possession of the goods with guilty knowledge. We think also 
that the Judge ought to have brought to the notice of the jury the fact that 
the appellants, at the time of the search, were in Police custody. It would then 
[714] havo rested with the jury to draw any inference of fact they chose 
regarding the bond fades of the search. 

As regards the second contention, namely, the improper admission of the 
statements made by some of the accused, it is enough to say that those state¬ 
ments do not amount to a confession. Thoy do not in any way incriminate 
the persons making them. The learned Sessions Judge, in his charge to the 
jury, stated as follows: “ There being no evidence against Basir and nothing 
against JTaran, but an uncorroborated statement of the accused Wazir, on 
which it is not safe to rely without corroboration, I direct you to return a 
verdict of not guilty against them.” 

But the Judge did not direct the jury that in dealing with the evidence 
against the present appellants they were to omit entirely from consideration the 
statements made by Fakir and Bair, and we are distinctly of opinion his failure 
to do so has resulted in a miscarriage of justice. Those statements, without a 
direction from the Judge to the effect that they were not admissible in evidence 
against any person other than the mon making them, must have weighed with 
the jury in bringing in a verdict of guilty against the present appellants, cer¬ 
tainly against Shahabatullah alias Hadatullah, against whom there is no evi¬ 
dence on which he could possibly be convicted under s. 395 or s. 412. 

Upon these grounds we are of opinion that the verdict of the jury must 
be reversed, and we accordingly reverse it. The verdict being thus sot aside, 
we havo under s. 423 the power to deal with the ease upon the facts ; and after 
going through the evidence wo are of opinion that Shahabatullah alias 
Hadatullah must be acquitted and the other two appellants retried. 

Mr Leith however contends on the authority of the case of Wafadur 
Khan v. The Queen-Empress, (1894) l. L. R., 21 Cal., 955, that we have no 
power to consider whether the evidence is sufficient or not against any of 
the accused, and the only thing we can do, if we find the verdict must 
he reversed, is to direct a retrial. No doubt this proposition is broadly laid 
down in that case, hut we are not prepared to agree with the view of the law 
enunciated there. We £713] do not, however, think it necessary to refer the 
question to a Full Bench as, in our opinion, the course taken by the full Court 
in the case of 1'lie Empress v. O’Hara, (1890) I. L. R., 17 Cal., 642, fully 
warrants the view we take of the law. The same course was adopted by the 
Bombay High.Court in the case of Regina v. Nanroji Dadabhai , (1872) H. C., 9 
Bom.,H.G., 358, and by this Court in that of The Empress v. Iluribole Chunder 
(those, (1H76) I. L. R., 1 Cal., 207. These cases are not referred to by the 
learned Judges in Empress v. Wafadur Khan who proceed simply on the prin¬ 
ciple laid down in Makin v. The Attorney-General for New South Wales, (1894) 
L. R., A. C., 57- We admit that theoretically the principle enunciated in 
Makin's case is of considerable importance. But it seems to us the policy of 
the law m this country is different, and that the Legislature has, with a 
distinct purpose, vested the Appellate Court with very large powers. A reference 
to s. 423 oi the Criminal Procedure Code will make clear our meaning on this 
point. That section deals with the powers of the Appellate Court and runs as 
follows: — 

“ The Appellate Court shall then send for the record of the case, if such 
moot'd is not gbeady in Court, after perusing such record, and hearing the 
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appellant or his pleader, if he appears, and the-Public Prosecutor, if he appears, 
and in case of an appeal under s. 417, the accused, if he appears, the Court 
may, if it considers there is no sufficient ground for interfering, dismiss the 
appeal, or may— , 

(а) In an appeal from an order of acquittal, reverse such order and direct 
that further inquiry be made, or that the accused be retried or committed for 
trial, as the ease may be, or find him guilty an>l pass sentonee on him accord¬ 
ing to law. 

(б) In an‘appeal from a conviction (1] reverse the finding and sentences 
and acquit or discharge the accused, or order him to be retried, hv a Court of 
competent jurisdiction subordinate to such Appellate Court or committed for 
trial ; or (2) alter the finding, maintaining the sentence, or with or without 
altering [716] the finding, reduce tho sentence ; or (3) with or without such 
reduction, and with or without altering the finding, alter tho nature of the 
sentence, but not so as to enhanco the same. 

(«) In an appeal from any other order, alter or rovorso such order. 

(d) Nothing herein contained shall authorize the Court to filter or reverse 
the verdict of a jury, unless it is of opinion that such verdict is erroneous 
owing to a misdirection by the -Tudge, or to a misunderstanding on the part of 
the jury of the law as laid down by him. ” 

Clause (d) restricts the grounds on which the verdict of tho jury can he 
reversed or altered. But once the verdict is out of tho way, there is no restric¬ 
tion on the powers of the Court to deal with tho case of which it has complete 
seizin, in any of the manners provided in tint section. For examplo, taking 
clause ( b) the High Court, as the Appellate Court, has the power either to 
reverse the finding and sentence and acquit or discharge the accused, or order 
him to he retried, or alter the findings, maintaining the sentence, or, without 
altering the finding, retiuco the sentence. Nowhere doos tho law lay down 
that, whan the verdict of the jury is set aside, tho Court must necessarily 
direct a new trial. 

Tn this view it seems to us that a. reference to a Full Bench will only 
cause unnecessary harassment to the appellants. As already stated, against 
Shahabatullah alms Sadatullah there is no evidence whatsoever to warrant a 
conviction. We accordingly set aside his conviction and acquit him and direct 
that he be discharged. Wo also set aside the conviction of tiio other two, Taju 
and Kasir and in their cases direct a retrial. 

S. C. B 


NOTES. 

[This was approved in 10 Bom. L.R.. 565 ; 30 Mad., IJ.jf 
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[717] APPELLATE CIVIL. 

The 21st March , ISO'S. 

Present: 

Mr. Justice O’Kinealy and Mr. Justice Rampini. 


Punuk Lall Mundar.Defendant 

versus 

Thakur Prosad Singh and others.Plaintiffs.* 


Land Registration Act (Bengal Act VII of 1876), s. 78 and 
s. 42—Suit for rent by unregistered proprietor—Transfer 
of proprietary right by succession. 

Section 78 of the Laud Registration Act, 1876, precludes a person claiming as proprietor 
from suing a tenant for rent unless his name has boon registered as such under the Act. It is 
immaterial how the transfer of proprietorship is effected, whether it is a case of transfer by 
purchase or a case of transfer by succession. 

Section 42 of the Act makes it clear that every person succeeding to the proprietary right 
in any estate must apply for registration of his name. Surjakanla Acharya Bahadur v. 
Hemanta Kumari, (1889) I. L. R., 16 Cal., 706, applied. 

The plaintiffs, who were the heirs of the registered proprietors, brought this 
suit for the recovery of arrears of rent. The defendants pleaded, amongst 
other things, that the suit could not proceed, as the plaintiffs had not been 
registered as proprietors as required by s. 78 of Bengal Act VII of 1876. The 
District Judge held that that section was applicable to cases of transfers of 
proprietorship and not to cases of its devolution on tho heirs of registered 
proprietors, and decreed the plaintiffs’ suit. The plaintiffs appealed to the 
High Court. 

Bahu Prosiinno Chunder Roy appeared for the Appellant. 

Babu Lakshmi Narain Sinha appeared for the Respondents. 

The judgment of the High Court (O’Kinealy and Rampini, JJ.) is 

as follows:— 

This is a suit for arrears of rent, to which objection is raised by the defend¬ 
ant that the plaintiffs are not entitled to sue for rent, [718] inasmuch as their 
names have not been registered under the provisions of s. 78 of Bengal Act 
VII of 1876. The lsicne* District Judge has overruled this objection and 

decreed the su't, and the defendant now appeals to this Court. 

• 

We are of opinion that the judgment of the District Judge is not correct. 
We think that the objection under s. 78 of the Land Registration Act must 
prevail. The learned District Judge says that the case of Surjakanta Acharya 
Bahadur v. Hemanta Kurnan, (1889) 1. L. R., 16 Gal., 706, is not a precedent 
in this case, because that refers to a case of transfer of proprietorship and- 
not to one, as in this case, of sons succeeding their parents. We think, however, 
that under section 78 it is immaterial how the transfer of proprietorship is 
effected, whether it is a case of transfer by purchase or a case of transfer by 
succession. It is further apparent, under tho provisions of section 42 of the Act, 
that every person succeeding to the proprietary right in any estate, must apply 

* Appeal from Appellate Decree No. 709 of 1896 against the decree of C. M. W. Brett, 
Efiq., District .Judge of Rliagulpose, dated tho 61st of January 1896, affirming the decree of 
Babu I’rayag Nath, Mun&if of Mudhepuxah, dated the 22nd of June 1896. 
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for registration of his name. The learned pleader for the respondents in this case 
urges that his clients are governed by the Mitakshara law, and they succeed by 
survivorship. We think, however, that in these circumstances the provisions of 
the second clause of s. 42 of the Act still apply. In any case, the plaintiffs come 
within the terms of s. 78 of the Act, and they are barred from recovering rent 
by suit under the provisions of that section. 

We decree the appeal, and, setting asido the decrees of both the lower 
Courts, dismiss the suit with costs in all the Courts. 

S. C. B. 


[ 25 Cal. 718 ] 

The 14th January, 1898. 

Present: 

Me. Justice Chose and Mr. Justice Ameer Ali. 


Iswar Chandra Dutt and others.Plaintiffs 

versus 

Haris Chandra Dutt and others.Defendants.’' 


Code of Civil Procedure {Act XIV of 1882), ss. 244 and 258 —Uncertified 
adjustment—Separate suit—Suit by judgment-debtors to recover hack 
£719] their property, which the decree-holder obtained 
possession of, in execution of his decree, 
whether maintainable. 

One M obtained a dec too for possession of a jote and for mesne profits against the plain¬ 
tiffs. Subsequently, by a registered ekrarnamah, the doerec-holdor having received from the 
judgment-debtors (the plaintiffs) the amount due on account of mesne profits, and also a 
further consideration of Rs. 156, relinquished an eight-anna share of the jote in favour of 
them. The remaining eight-anna share of tho jote was also sold by the decree-holder by a 
registered kobala to the judgment-debtors. The heirs of the decree-holder on his death 
applied for execution of the decree, but notwithstanding the judgment-debtors' objection that 
the decree could not be executed, it having been satisfied hy virtue of tbe aforesaid ekrarna- 
mah and kobala, they obtained possession of the jote ; the adjustment, not having been certi¬ 
fied, was not taken into account by the Court executing the decree. On a regular suit by 
the judgment-debtors for a declaration of title to, as well as for the recovery of, possession of 
the jote, the defence mainly was that under s. 244 of the Code of Civil Procedure no separata 
suit would lie. 

Held, that such a suit was maintainable, and that s. 244 of tbe Code of Civil Procedure 
was no bar to it. 

Aeitan v. Matuk Lull Sahu, (1893) I. L. R-, 21 Cal., 437, distinguished. 

* Appeal from Appellate Decree No. 1711 of 1896 against the decroe of Babu Moheudra 
Nath Roy, Officiating Subordinate Judge of Pubna and Bogra, dated the 27th of June 1896, 
reversing the decree of Babu Amar Chandra Mookerjee, Muusif of Pubna, dated the 30th of 
April 1895. 
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The {aots o£ the case, so far as they are necessary for the purposes of this 
report, are sufficiently stated in the judgment of the High Court. 

Babu Saroda Ciharan Mitter, with him Babu Hara Kumar Mitter, for the 
Appellants. • 

Babu Girija Sunkcr Mazumdar for the Respondents. 

The following judgments were delivered by'the High Court (Chose and 
Ameer Ali, JJ.) 

Ghose, J. —The facts of this case are stated by the Subordinate Judge in 
his judgment as follows : “ One Mohesh Chunder Dutt obtained a decree for 

possession of a jote against the defendants, appellants (it should be plaintiffs, 
respondents), and also for mesne profits for the period of dispossession. Subse¬ 
quently to the passing of the dsoroe, on the 12th of Sraban 1298, Mohesh 
Chunder received from the judgment-debtors the amount due on account of 
toasilat, and fora furthor consideration of lls. 156 relinquished an eight-anna 
sharo of the jote in favour of the[720] judgment-debtors by an ckrarnamah which 
was duly registered. By a subsequent kobala (also registered), dated the 19th 
of Bhadra 1299, Mohesh sold the remaining eight annas share of the jote to the 
judgment-debtors. But, on his death, his heirs, the present appellants, took 
out execution of the decree, and the judgment-debtors raised the objection that 
the decree was satisfied by virtue of the ekrarnaniah and kobala executed by 
Mohesh, but as this adjustment was not certified under s. 258 of the Civil Proce¬ 
dure Code, it was not taken into account, and the heirs of the decree-holder, 
Mohesh Chunder, were pub in possession of the jote. Thereupon the judgment- 
debtors, the present respondents, brought a regular suit against the heirs of the 
decree-holders, the present appellants, claiming the following reliefs, viz., (l) a 
declaration of the plaintiffs' rights to the jote in question ; (2) a declaration that 
the heiis of Mohesh Chunder have no right to the jote in question ; (3) for 
recovery of possession of the jote in question ; (4) for an order restraining the 
defendants from recovering the mesne profits in execution of the decree ; (5) for 
recovery of the value of the crops taken by the defendants from the jote in 
question ; (6) for mesne profits for the period the plaintiffs were kept out of 
possession ; (7) for costs of the suit; and (8) for any other suitable relief.” 

The main defence to this action was that it was barred by the provisions 
of s. 244 of the Code of Civil Procedure. 

The Court of First Instance overruled Lhis plea, and held that the plaintiffs 
were entitled to tho reliefs asked for in the plaint, save and except the fourth 
relief, namely, that the defendants may be restrained from recovering the 
mesne profits in execution of tho decree Ho far as this particular matter is 
concerned, it is not before us. the plaintiffs not having appealed in the Lower 
Appellato Court against tho judgment of the Court of First Instance. The 
Subordinate Judge has, on appeal by the defendants, dismissed the suit upon 
the ground chat s. 244 of tho Codo is a bar to the maintenance thereof; and in 
support of this view he has quoted the ease of Azi/.an v. Matuk Lai Sahu, (1893) 
I. L. R., 21 Cal., 437. The sole quos-[721]tion, therefore, for our considera¬ 
tion is whether, by reason of the provisions of s. 244 of the Code, this suit is 
barred. 

Now, it will be ohserved that the deeds under which the plaintiffs sought 
for the reliefs to which we have already referred, are deeds that were executed 
in their favour by the decree-holder upon dates subsequent tp the passing of the 
decree, and for fresh consideration. No doubt, when the decree was sought to 
be executed, the plaintiffs contended before the execution Court that, by reason 
of the sajd two.deeds, the decree in question had been satisfied, and, therefore, 
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it could not be executed. But the Court in execution declined to go into the 
question, as indeed it was not competent to go into it, having regard to the 
provisions of s. 258 of the Code of Civil Procedure, the adjustment of the decree 
having been made out of Court, and having not been certified to the Court in 
accordance with the Code. Section &58 in the last paragraph provides : “ Unless 
such a payment or adjustment ” (that is to say payment or adjustment out of 
Court) “ has been certified as aforesaid, it shall not be recognized as a payment 
or adjustment of the decree by any Court executing tho decree.” So that it 
seems to be quite clear that the execution Court was not competent to recognize 
the adjustment, which was pleaded by tho plaintiffs, of tho decree in question. 

In the case of Azizan v. Matuk Lai Sahu, (L89J) I. Ij. It., 21 Cal., 4,‘?7, 
referred to by the Subordinate Judge, the facts wore that the defendant had 
obtained a decree against the plaintiff, which he partially executed, and there¬ 
upon an adjustment of account took place between the plaintiff and the defend¬ 
ant, in which a certain sum was found due by the plaintiff to the defendant, 
for which sum tho plaintiff gave a bond to the defendant, and in consideration 
of which the defendant agreed to exonerate the plaintiff from liability for the 
balance due under the decree. This satisfaction of the decree was not certified 
to the Court. Subsequently, tho defendant applied for further execution of the 
decree. In a suit for a declaration that tho defendant had uo right to execute 
the decree, and for an injunction to restrain him from executing it, it was con¬ 
tended that tho action was barred by s. 2-14 of the Civil Procedure Code. [722] 
It was held by the majority of the .Judges who composed tho Divisional Bench 
that s. 244 is not limited by s. 258, and that the suit is not maintainable, and 
that where a decree is satisfied bv an agreement, out, of Court, and such satis¬ 
faction is not certified to the Court, a subsequent suit on the agreement is not 
maintainable if the object of the suit is to restrain the decree-holder from 
executing his decree in contravention of tho agreement. 

The circumstances of this ease are very different, eliminating from our 
consideration the fourth relief, which tho plaintiffs asked for, namely, that the 
defendants might ho restrained from recovering the mesne profits in execution 
of the decree, the object of the present suit is not to restrain the decree-holder 
from executing his decree in contravention of the agreement entered into 
between the parties as evidenced by the two documents, the ekrarnamoh and the 
kabaU r, to which we have already referred, hut rather tho suit is with the object 
ot recovering property under that agreement. Tho defendants, decree-holders, 
have already in execution of the decree been put in possession of the properties 
covered thereby, and what the plaintiffs now say is in effect this: Subsequent 
to the deerte, you received from us certain considerations for which you 
conveyed the property covered by the decree ; we were not at liberty to oppose 
the execution of the decree, and so you were put in possession of tho property 
in execution ; but we are, notwithstanding, entitled to recover the same from 
you upon the conveyances executed by you. We think that this action is quite 
maintainable. 

It has, however, been contended by the learned Vakil for tho respondents 
that the adjustment which was pleaded by the plaintiffs in the execution 
department could have been dealt with by the Court under section 244 of the 
Code of Civil Procedure, and, therefore, the present suit is incompetent. But 
having regard to the provisions of the last paragraph of section 258, to which 
we have already referred, we are unable to hold that the executing Court 
could go into a question which is distinctly prohibited from being gone into 
by “ any Court executing the [723] decree.” It seems to us, therefore, that 
there is no reason why the plaintiffs should not be entitled to recover upon 
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the documents to which we have already referred—documents executed euhi|e* 
•quent to the passing of the decree, and by which distinct rights were 
conveyed to them. 


Upon these considerations we think that the decree of the Court below 
should be set aside, and that of the Court of First Instance restored with costs, 
the ekrarnamah and kobala having been found to be genuine by the Court of 
First Instance, and that finding not having been impeached by the defendants 
before the Lower Appellate Court. 


Ameer Ali, J. —The only question in this case is whether, having 
regard to tho provisions of s. 244 of the Code of Civil Procedure, this suit is 
maintainable. Mohesh Chunder Dutt, the predecessor of the defendants, 
appears to have obtained a decree against the plaintiffs in respect of the lands in 
suit. Subsequent to the decree an arrangement was arrived at between him 
and the plaintiffs by which, in consideration ot a certain sum of money paid 
by the plaintiffs, he transferred to them, or relinquished in their favour, a 
moiety of the said lands. Subsequent thereto lie conveyed to them the remain¬ 
ing moiety also for consideration. Upon the death of Mohesh Chunder the 
defendants took out execution of the decree obtained by him. The plaintiffs 
objected that the decree having been adjusted no execution could issue. That 
objection was overruled on the ground that, inasmuch as the adjustment had 
not been certified, tho Court was not in a position to entertain it. The defend¬ 
ants, thereupon, in execution of the decree, obtained possession of the lands 
in suit. The plaintiffs now bring this suit for a declaration of their right in 
respect of this jote upon the basis of the relinquishment and the conveyance 
executed by Mohesh, and they pray for the usual ancillary reliefs. They also 
ask for an injunction, which has been refused by the first Court. The suit, 
therefore, was not directed to interfere in any way with the execution of the 
decree that had been obtained by Mohesh nor was its scope parallel to any of 
the matters referred to in s. 244 of the Civil Procedure Code, and consequently 
it does not appear to be barred in any way by the provisions[724]of that section. 
But it is contended that, under the ruling in tho case of Azizan v. Matuk Lai 
Sahu, (1893) I. L. R., 21 Cal., 437, the suit is not maintainable because the 
plaintiffs could have, in the course of the execution of the decree, raised the 
objection that, there being this relinquishment and conveyance from Mohesh 
in their favour, the decree could not be executed. But if regard be had to the 
provisions of s. 258 it will be seen that it covers a much larger ground than 
what is covered by s. 244 of the Code of Civil Procedure. Section 258 deals with 
all adjustments arrived at between the decree-holder and the judgment-debtor. 
An adjustment may not he confined to the satisfaction or discharge of the 
decree. There may be matters in the course of an adjustment which may be 
outside that, and there is no reason whatsoever why, if any other arrangement 
has been arrived at, the judgment-debtors should not be entitled to maintain 
an action upon it, nor does there appear to be any ground b&Bed upon the 
provisions of s. 244 which would preclude the maintenance of such an action. 

I may observe that the case of Azizan v. Matuk Lai Sahu, (1893) I. L. R., 
21 Cal., 437 is one of a peculiar character. The decision there is limited to 
the reason that a subsequent suit brought with the object of interfering with the 
execution of the decree cannot be maintained under s. 244. How far I would 
be prepared to concur in the conclusion arrived at in that case it is not neoes* 
sary to consider in the present case, for the facts here are totally different'. <■ 

I am of opinion, therefore, that the suit waB maintainable, that there is 
nothing in thS provisions of s. 244 which covers this suit, and that the Lower 
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Appellate Court was wrong in dismissing the plaintiffs' action on the ground 
It lias done. I agree, therefore, in setting aside its order and in restoring the 
decree of the first Court. 

S. C. G. • Appeal allowed. 


NOTES. 

[ See also (1904) 31 Cal., 480; (1900) I*.It., 44.] 


[725] The. Hist March, ISOs. 
Present: 


Mr. Justice O’Kinkaly and Mr. Justice IIampini. 


llhugwati Ivuweri Chowdhrani.Plaintiff 

versus 

Olmtterput Singh.Defendant. 


Cess Act {Bengal Act IX of 1HSO), s. Si- and s. 05 — I'repnation and 
publication of valuation roll -Liability to pug cess. 

In the case of rent-paving land-, the publication of the valuation rolls under s. 35 of the 
Cess Act (Bengal Act IX of 1880) is not a condition precedent to the attaching of liability to 
pay road cess in accordance with the valuation rolls. Ashan it link Khan v Trilochan Bagchi, 
(1886) I. L. It., 13 Cal., 197 distinguished. 

The plaintiff instituted this suit for recovery of arrears of rent and cesses 
against the defendants, who held a patni tenure under him. The plaintiff was 
held liable by the Collector to pay road cess upon the basis of some valuation 
rolls prepared in 1892 under s. 34 of the Cess Act. The defendant, who was, 
previous to the suit, paying the cess at the same rate as the plaintiff was paying 
to the Collector, objected to pay at that rate any longer on the ground that the 
valuation rolls were not published under s. 35 of the Cess Act, but was willing 
to pay according to the previous valuation of 1889. The Subordinate Judge 
decided in favour of the defendant, holding that publication was necessary 

before liability to pay cess would arise. 

« 

Siv Griffith, Evans and Mr. C. Gregory on behalf of the Appellants. 

* Appeal from Original Decree No. 348 of 1896, against the decree of Babn Hari Krishna 
Chatterjee, Subordinate Judge of Purneah, dated the 14 th of July 1896. 


18 CAfc,—140 
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Dr jffasft Behan Gho&e, Babu Digumbur Chatterjee, Babu Dwarka Nath 
Gh&kravarti and Babu Joy Qop<i\ Gho&e on behalf of the .Respondents. 

, ■ The judgment of the High Court (O’Kinealy and Rampiui, W.) ia 
as follows:— * 


The only point raised in this appeal is as to whether the defendant is 
liable to pay road cess to the plaintiff at the same rate as [7263 that at which 
the plaintiff has been held bound to pay road cess to the Collector. 


The plaintiff is the holder of an estate in which the defendant holds a 
patni tenure, and the plaintiff has been held liable by the Collector to pay road 
cess upon the basis of certain valuation rolls of 1892. The defendant has been 
paying road cess for some years at the rate specified in these papers, but in 
this suit he contends that he is not liable to pay road cess at that rate any 
longer, in consequence of the valuation roll not having been published under 
a. 35 of the Cess Act, and that he is liable to pay according to the previous 
valuation of 1889. t 

The Subordinate Judge has found in favour of the defendant, being of 
opinion that the publication of the valuation rolls under s. 35 of the Cess Act 
is a condition precedent to any liability attaching to the defendant to pay road 
oess in accordance with these valuation rolls. The plaintiff now appeals to this 
Court. We are of opinion that the learned Subordinate Judge is incorrect in 
the view which he takes of the law. He relies upon the ruling in the case of 
Ashanullah Khan v. Trilochan Bay chi, (1886) I.L. B., 13 Cal., 197, in which 
it was held that when under the Act certain things are required to be done 
before any liability attaches to any person in respect of any right or obligation, 
it is for the person who alleges that liability has been incurred to prove that 
the things prescribed in the Act have been actually done, and he appears 
to think that this ruling lays down the general principle that the 
publication of thb valuation rolls under the Cess Act is a condition 
precedent to the attaching of any liability to pay road cess. We are, however, 
of opinion that this ruling [(1886) I. L. B., 13 Cal., 197] is no authority for the 
defendant being held not liablo to pay the road oess in the case. The ruling cited 
by the learned Subordinate Judge refers to the publication of valuation rolls 
under section 52 of the Cess Act, which relates to payment of road cess for 
rent-free lands; and it appears from s. 56 of the Act that owners of rent- 
free land are not bound to pay road cess before the publication of the 
valuation rolls under section 52. The present case, however, does not relate 
to the road cess [727] of rent-free lands ; it relates to road cess of rent-paying 
lands, and the publication of the valuation rolls of such lands has to be made, 
not under s. 52, but under s. 35 of the Act. Then, there is no provision in 
the Act relating to rent-paying lands corresponding to s. 56 of the Act. On 
the contrary, it would appear from the provisions of ss. 36 and 41 of the Act 
that the publication of valuation rolls is not a condition precedent to the 
attaching of liability to pay road cess for rent-paying lands. Section36prescribes 
that “ except as otherwise in this part” (that is Part II) expressly provided, 
“ every valuation and revaluation made under this chapter shall remain in 
force for the term of five years; ” and s. 41 lays down that “ except as other¬ 
wise in this Act provided, every holder of a tenure shall yearly pay road oess 
to the holder of the estate or tenure within which the land held by him is 
included.” There is, therefore, no provision prescribing that the publication of 
the valuation rolls is necessary before any liability attaches to the tenure- 
holder. On the contrary, it would seem that “ except as otherwise provided,” 
he is bound to pay the road cess on the preparation of the valuation rolls, and 
there is no. provision in the Act which exempts him from, or limits his, liability. 
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For these reasons we think the view taken under s. 35 by the learned 
Subordinate Judge is incorrect, and we accordingly decree the appeal with costs 
in tbis Court and with proportionate costs in the Court below. 

S. C. B. 


N0TE8. 

[ This was followed in (1900) 28 Cal., 109.] 

[ 29 Cal. 727 1 

CRIMINAL REVISION. 

The 16th November, 1897. 

PRESENT: 

Mr. Justice Banerjee and Mr. Justice Wilkins. 

The Legal Remembrancer 
versus 

Bhairab Chandra Chuckerbutfcy and others. "’ 

Transfer of Criminal case—Criminal Procedure Code (Act X of 1882), s. 526, 

cl. ( e }— Expression of belief by the District Magistrate—Fairness and 
impartiality of the jury—Jury an important part of the tribunal. 

When two such officers, as the District Magistrate and the Sessions Judge, emphatically 
express their belief that it will be next to impossible [728] to obtain a fair and impartial trial 
if the ease bo hoard before a jury chosen from a particular district, the b.\ ro expression of such 
belief, quite apart from the foundations thereof, mast shake the confidence of the parties 
interested and of the public in the fairness and impartiality of tho particular jury to try the 
case. An order for transfer in such cases is expedient for tho ends of justice under s. 526. 
cl. (e) of the Criminal Procodure Code. The importance of securing the confidence of parties 
in the fairness and impartiality of tho tribunal is next only to the importance of securing a 
fair and impartial tribunal. Dupeyron v. Driver, (1896) I L. R., 28 Cal., 495, followed. 

The jury in a case triable by jury constitute a part and an important part of the tribunal. 
It is not quite reasonable to say, where doubt is entertained as to the fairness and imparti¬ 
ality of the jury, that the trial should, nevertheless, go on before such a jury, because an 
erroneous verdict may, in tho end, be set right by tho High Court. Kmpresx v. Nobo Qapal 
Bose, (1880)1. L. R., 6 Cal., 491, distinguished. 

THIS was an application by the Deputy Legal Remembrancer for the transfer 
from the Sessions Court at Burdwan of a case under s. 526 of the Criminal 
Procedure Code (Act X of 1882). In support of the application the District 
Magistrate of Burdwan made an affidavit ir. which he, amongst other things 
stated:— . 

" That in his letter marked C, the Sessions Judge says that, not only 
stories of all sorts are afloat about it, but even the merits of the case appear 
to have been discussed and various conclusions arrived at, and under the 
circumstances it will be very difficult to get a jury with a quite unbiassed 
and open mind.’’ 

“ That I firmly believe that it would be next to impossible to obtain a fair 
and impartial trial if the oase be heard before a jury chosen from this district; 
such a course would, I believe, prejudice both the prosecution and the defence.” 

The rule was granted calling upon the accused to show cause why the oase 
should not be transferred to the Sessions Court of some other district on the 
grounds: (1) That a fair and impartial trial cannot he had in the Sessions 
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Court at Burdwan, and (2) that the transfer is. expedient for the ends of justice, 
having regard chiefly to the above statements. 

[729] The Officiating Deputy Legal Remembrancer (Mr. A bdur Rahim ) 
for the Crown. < 

Mr, P. L. Roy, Babu Debendro Chundro Mnllick and Babu Dwarka Nath 
Hitter for the Accused. 

The judgment of the High Court (Banerjee and Wilkins, JJ.) is as 
follows 

This is a rule granted on the application of the Deputy Legal Remem¬ 
brancer, calling upon the accused to show cause why the case against them 
now pending in the Sessions Court of Burdwan should not be transferred to 
the Sessions Court of Alipur or to the Sossions Court of any other district, on 
the grounds : (i) That a fair and impartial trial cannot be had in the Sessions 
Court of Burdwan before a Burdwan jury, and (2) that the transfer is expedient for 
the ends of justice. 

In support of these two grounds two affidavits have been filed, one by 
Mr. Fisher. Magistrate of tho district, and the other by Sheikh Bistu, brother of 
one of the two persons, s-iid to have been murdered by the accused. 

The material statements contained in the District Magistrate’s affidavit 
are to tlie effect that the accused are sons and " near relations of men of in¬ 
fluence and position," that the Magistrate who has been at Burdwan for about 
a year and-a-half and has come to kuovv many people of the district is aware, 
from his “ personal knowledge," “ that various kinds of rumours, both true-and 
false, are being circulated among all classos of the community all over the 
district " about the facts of this case ; that the Magistrate is credibly informed 
from various sources, including the Sessions Judge’s letter to him (which is 
tiled with the affidavit and marked C), “ that this case has caused a profound 
sensation throughout the district among all classes of people;" that the Magis¬ 
trate firmly believes “ that it will ho next to impossible to obtain a fair and 
impartial trial " if tho case be heard before a jury chosen from the district 
of Burdwan ; and that it is necessary in the interests of justice that the case 
should be transferred from Burdwan. 

The affidavit further states that this case “ has ereated an [730] 
extremely " hitter feeling among the Mahomedan population of the town, that 
they “ are an excitable people ” and “ have not much patience,” that it is 
therefore necessary that the case should ho tried under such circumstances as 
will give the Mahomedans every confidence, and that “ this will not be the 
case if it ho tried at Burdwan.” 

The affidavit of Sheikh Bistu contains statements nearly to the same offect. 

The accused in shewing cause have filed six affidavits, three of which are by 
the fathers of the three accused, one by a pleader of the Burdwan Court engaged 
for the defence, and two by two Mahomedans residing at Burdwan, who, 
however, do not say anything as to what their position in life is, nor any 
thing as to what their means of knowledge are, beyond stating that they have 
been living in Burdwan for many years. 

These affidavits more or less deny most of the allegations contained in the 
affidavits filed on behalf of the petitioner ; and they further state that the case 
should not be transferred from Burdwan, as a local inspection of the alleged 
place of occurrence by the jury may be necessary, and that transfer of the case 
would cause inconvenience to the accused and their witnesses, and would 
involve expense which it would be difficult for two of the accused, aud impossible 
for th^. third, to bear. 
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It is unnecessary for our present purpose, and it is undesirable at the 
present stage of the case, to enter into a detailed examination of all the various 
statements contained in these affidavits and counter, affidavits. We shall 
confine our attention to such of thpm as relate to matters coming within the 
scope of s. 526 of the Criminal Procedure Code and are relevant to the present 
purpose, and exclude from consideration those that are irrelevant and likely to 
misguide the judgment. 

We may add that under this latter description come those statements 
which speak of the Mahomedans being “an excitable people” who “have not 
much patience,” and which hint at the necessity of allaying their irritation to 
prevent possible serious consequences. Those are considerations which do not 
come within the scope of s. 526 of'the Code of Criminal Procedure, and which 
[731] should not, therefore, influence our judgment. The only clause of the 
section which may possibly be referred to in this connection is clause (c); hut 
that clause refers to expediency for the ends of justice and not to expediency 
from any political point of view. In dealing with an application like the 
present, it is, no doubt, the duty of this Court to have all due regard for the 
importance of securing the confidence of the public generally, and of every section 
of the community interested in the result, in particular, in the fairness and 
impartiality of the trial that is going to he held; but it is equally its duty to 
see that no undue regard is shown to the abnormal susceptibilities of any section 
of the public, from an apprehension of ulterior consequences, if that were 
done, it would result in the obvious injustice of allowing greater consideration 
to the less peaceful than to Clio more peaceful. We regrot that the Sessions 
Judge, and following him the District Magistrate, should have referred to 
matters which ought nob to be taken into account in this case. 

We should further add that it was improper for the District Magistrate, 
as representing the prosecution, to have consulted in this matter the Sessions 
Judge in whose Court this case was pending, and still more so for the Sessions 
Judge to have addressed the District Magistrate the communication marked 
as Exhibit C. While making those remarks, however, we fully appreciate the 
object they had in view, which was to secure a fair and impartial trial in this 
case, and peace and harmony in their district. 

Coming now to the consideration of those statements in the affidavits and 
countor affidavits which relate to matters lying within the scope of s. 526 of 
the Code of Criminal Ihoeedure, we find that while the statements relied 
upon by the petitioner seek to bring Lhe caso under clauses (a) and (r) of the 
section, those relied upon by the opposite side seek, not only to contradict those 
allegations, but also to show that clauses (a) and (d) operate against the appli¬ 
cations for transfer. That is to say, whilo tho affidavits <3f the District 
Magistrate and Sheikh Bistu state that a transfer of the case is necessary for 
a fair and impartial trial and is otherwise expedient for the ends of justice, 
the affidavits relied upon on behalf of the accused affirm that a transfer is not 
neces-[732]sary for a fair and impartial trial, nor otherwise expedient for the 
ends of justice; that the allegations to the contrary are not well founded ; and 
that the trial ought to be held in Burdwan, because a view of the place in which 
the offence is said to have been committed is necessary for the satisfactory 
trial of the same, and because the accused and their witnesses would otherwise 
be greatly inconvenienced. Thus there are conflicting statements giving rise 
to conflicting considerations, and the questions for determination are: first, 
which of these conflicting statements should be accepted ; and, second, which 
of the conflicting considerations arising upon the statements to be accepted 
should prevail. 
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With reference to the first question Mr. Boy for the accused contends that 
the statements in the District Magistrate's affidavit are indefinite, and therefore 
insufficient to form the basis of a decision, while those in the affidavits filed on 
behalf of the accused are definite and poigt to specific sources of information; 
and he relied upon the case of The Empress v. Nobo Gopal Bose, (1880) I.L.R., 
6 Gal., 491, as showing that a somewhat similar affidavit by the District Magis¬ 
trate was considered insufficient by this Court. But the facts of that caw 
were different from those of the present in several respects. In the first place, 
there the District Magistrate who made the affidavit had been in the district 
for about three months only, whereas in this case the Magistrate has been in 
the district for about a year and a half; and in the second place, in the case cited, 
the Magistrate did not state bis sources of information, or the ground of his 
belief, whereas in the case before us he gives the sources of his information and 
states that he is aware of certain facts from personal knowledge. But though 
that is so, and though we are quite willing to accept the District Magistrate’s 
statements in preference to counter statements in the affidavits on the other 
side, we must say that some of those statements which give reasons for the 
Magistrate's belief are vague and general; and having regard to the facts stated 
in the counter affidavits that there are on the jury list of Burdwan as many as 
471 names, of which 22 are the names of Mahomedans and 28 of Europeans, 
we find it difficult to hold that a [733] fair and impartial trial cannot be had 
by a jury at Burdwan. The facts stated, therefore, are not quite sufficient 
to bring tho case under clause (a) of s. 526 of the Code of Criminal Procedure. 

The statements in the District Magistrate’s affidavits are, however, in our 
opinion sufficient to bring the case under clause (c) of the section. The state¬ 
ments to which we refer are those contained in paragraphs 8 and 9 of the 
affidavit, which are to the effect that the Sessions Judge thinks that “ it will 
be very difficult to get a jury with a quite unbiassed and open mind,” and that 
the Magistrate firmly believes “ that it will ha next to impossible to obtain a 
fair and impartial trial if the case be heard before a jury chosen from this 
district,” i.e., Burdwan. 

These statements, as statements of belief, stand practically uncontradicted, 
though the grounds of such belief are challenged in the counter affidavits. But 
when two such officers as the District Magistrate and the Sessions Judge, 
whose honesty of purpose cannot bo called in question, and who are the persons 
responsible for the administration of criminal justice in the district, have so 
emphatically expressed their belief on the subject, the bare expression of such 
belief, quite apart from the foundations thereof, must shako the confidence of 
the parties interested, and of the public, in the fairness and impartiality of 
tho Burdwan jury to try this case, and create in their minds a reasonable 
apprehension that a fair and impartial trial cannot be had, if the case is tried 
in Burdwan. And when that is the case, an order for transfer must be held 
to be expedient for the ends of justice, the importance of securing the confi¬ 
dence of parties in the fairness and impartiality of the tribunal being next 
only to the importance of securing a fair and impartial tribunal. The view we 
take is in accordance with that taken by this Court in Dupeyron v. Driver, 
(1896) J.L.R., 23 Cal., 495. 

It was contended by Mr. Roy for the accused that the considerations which 
influenced the Court in the case just referred to, apply only to cases where the 
confidence of either party in the fairness of the presiding Judge or Magistrate 
is shaken, and that [735] where, as in this case, the fairness and impartiality of 
the Sessions Judge is not doubted, the mere possibility of the jury being .biassed 
should !ohn a ground for transfer, when the law provides a remedy agaipst 
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ft wrong verdict by authorizing the Sessions Judge to refer the case to this 
Court; and in support of this contention the case of Queen v. Ameer Khan, 
(1871) 7 B. L. B., 240; 15 W. R. Cr., 69, and Empress v. Nobo Gopal Bose, 
(1880) I. L. R., 6 Cal., 491, were relied upon. 

We are unable to accept this contention as sound. The jury, in a case 
triable by jury, constitute a part and an important part of the trihunal; and 
this Court, on a reference by the Sessions Judge under s. 307 of the Code of 
Criminal Procedure, is required to determine the case upon the entire evidence 
after giving due weight to the opinions of the Judge and the jury. It would 
not, therefore, be quite reasonable to say where doubt ie entertained as to the 
fairness and impartiality of the jury, that the trial should nevertheless go on 
before such a jury, because an erroneous verdict may, in the end, be set right 
by the High Court. As for the cases cited, that of Queen v. A meet Khan, (1871) 
7 B. L. R., 240; 15 W. R. Cr., 69, is not quite in point, the trial there being not 
by jury but with the aid of assessors. The case of Empress v. Nobo Gopal Bose, 
(1880) I.L.R., 6 Cal., 491, is no douht in point; hut the learned Judges in that 
case do not hold as a matter of law that a case triable by jury is not to be trans¬ 
ferred on the ground of the fairness and impartiality of the jury being questioned, 
because there are safeguards against miscarriage of justice; all that they decide 
is that it would require very strong grounds to justify a transfer in such a case. 

.. The statements in the Magistrate’s affidavit, in our opinion, therefore, 
bring the case under clause (e) of s. 526 of the Code of Criminal procedure. 

The statements in the affidavits filed on behalf of the accused, on the other 
hand, show that a view of the place where the offence is said to have been 
committed may be necessary for a satisfactory trial; and that a transfer of 
the case will cause [738] inconvenience to the accused and their witnesses, 
and these statements wo soe noroasou to reject as unfounded. 

There are thus conflicting considerations arising upon the statements 
which we accept; and this brings us to the saeoid question stated above, 
namely, which of these considerations should prevail ? 

Now the importance of having a fair and impirtial jury ranks very much 
higher than the convenience of parties atil witnesses, and the convenience of 
the Court in haviug a local inspection. If a local inspection is deemed neces¬ 
sary, the Judge and the jury at Alipur may have such an inspection, though 
not as conveniently as the Judge and jury at Burdwau might have had it; 
and the cost of such inspection will have to bo paid by the Government. The 
same remark applies with reference to the expenses of the witnesses (see s. 544 
of the Code of Criminal Procedure). „ 

The matter, which pressed most upon us against the transfer of the case, 
was the statement in the affidavit of the father of one of the throe accused who 
saye that, if the ease is transferred, he has uot means enough to pay for legal 
assistance, whereas if the trial is held in Burdwau where he has a few friends 
amongst the members of the local bar, he may succeed in inducing one of 
them to defend his son. There is no provision in the Code of Criminal Pro¬ 
cedure for meeting this difficulty; and the only consideration which has relieved 
our minds to a certain extent is this, namely, that the accused, who will be 
tried with two others whose means are not so limited, may have the benefit 
of the legal aid which they will be able to secure. 

After weighing the conflicting considerations arising in this case, the 
conclusion we come to is that the balance of reason is in favour of allowing the 
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application for transfer, which we thiuk is expedient for the ends of justice; 
and we accordingly order that this case be transferred to the Sessions Court 
of 24-Pergunnahs. 

S.C.B. 


NOTES. 

[See also ‘28 Cal., 709 ; '25 Bom., 179.] 


[736] APPELLATE CRIMINAL. 


The 6th April, 189H. 

Present: 

Mr. Justice Ameer Alt and Mti. Justice Henderson. 

Abbas Peada and another.Appellants 

verms 

Queen-Empress.Respondent.' 

Misdirection—Charge to the jury —Explaining the law—Evidence Act 
(/ of 1872), s. 1 Hd—-Communications to Mukhtears privileged — 
Admission of inadmissible evidence. 

In charging a jury it is incumbent on the Judge to explain the law to them in order to 
assist them in applying the law to the facts of the case. Mem reference to sections of the 
Penal Code defining the offences is not sufficient. 

The restrictions imposed by s. 1‘2G of the Evidence Act in respect of what are known as 
privileged communications extend also to communications made to mukhtears when acting 
as pleaders for their clients. 

In cases tried by jury it is the duty of the Judge to prevent the production of inadmis¬ 
sible evidence whether it is or is not objected to bv the parties. 

Evidence relating to proposals of compromise ought not, in the exercise of a proper 
discretion, to lie allowed to go in as evidence of guilty knowledge against the accused. 

THE facts of the case appear sufficiently from the judgment. 

Babu Dasarathi Sang a l appeared on behalf of the Appellants. 

The Deputy Legal Jtemembranccr (Mr. Gordon Leith) appeared on behalf 
of the Crown. 

The judgment of the High Court (Ameer Ali and Henderson, JJ.) is 
as follows:— 

In this case the petitioners, Abbas Peada and Chhirru alias Shibu Gain 
were tried by the Additional Sessions Judge of the 24-Pergunuahs with a jury, 
who convicted the former under ss. 365 and 346, and the latter under 
ss. 365 and 346 read with s. 109 of the Indian Peual Code ; and the Judge 
has sentenced them to four years’ and three years’ rigorous imprisonment, 
respectively. _ _ _ 

•Criminal Appeal No. 155 of 1898, against the order paused by C. P. Caspersz, Esq., 
Additional Sessions Judge of 34-Pergunnahs, dated 17th December 1897. 
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[737] The grounds upon which we admitted the appeal were of a twofold 
character, namely, first , that the Judge had misdirected the jury in his charge 
with reference to certain evidence, which was not legally admissible against the 
accused ; and, secondly, that there was no sufficient explanation of the law' in 
the charge. 

The case has been argued by the learned pleader for the appellants on 
one side and the learned Deputy Legal Remembrancer for the Crown on the 
other. The appellants’ pleader has taken three principal grounds upon which 
he impugns tho verdict of the jury; and lie asks that wo should sot aside that 
verdiot and either acquit the petitioner or direct a retrial of the case. He 
contends, as he contended at the time of the admission of tho appeal, that, 
having regard to the character of tho offence charged against the accused, the 
learned Sessions Judge ought to have given a sufficient explanation of the law 
on tho subject in order to assist tho jury in the consideration of the facts of 
the case; that not having done so. he has failed to comply with the provisions 
of s. 279 of the Code of Criminal Procedure, and that his clients have been 
prejudiced by tho omission. He contends further that the learned Judge 
ought not to have admitted in evidence certain statements alleged to have been 
made by the petitioners to a mukhtear, named Kedar Nath Chakravarti, who 
had acted as legal advisor and representative for one of the accused in a previous 
case; and, that the learned Judge was also in error in asking the jury to draw 
any inference of guilty knowledge from a compromise spoken of by the clerk 
of their present mukhtear Hern Chundra; and, thirdly, he has contended that 
the trial had relation to the detention of tho woman Lakhi at several places, 
and had reference to rnoro than one individual, and that consequently the 
appellants were prejudiced in their defence. 

We shall first refer to tho law on tho subject before dealing with tho 
learned Sessions Judgo's charge to the jury. 

Section 297 of the Code of Criminal Procedure provides that, “ iri a case 
tried by jury when the case for t he defence and the prosecutor’s reply (if any) are 
concluded, the Court shall proceed to charge the jury summing up the evidence 
for the prosecution and defence and laying down tho law by which tho jury are 
to [738] he guided.” And s. 367 declares “that in trials by jury the Court 
need not write a judgment, hut the Court of Session shall record tho heads of 
the chargo to the jury.” 

It has been repeatedly held in this Court that it is incumbent on tho 
Sessions Judge to explain the law relating to the particular offence with which 
the accused is charged before him, in order to enable the jury to apply the law 
to tho special facts of the case; and that although the Judge is not hound to 
record a judgment, yet he should give sufficient indication in his charge that 
he has complied with tho law, so as to enable tho Appellate Court to form an 
opinion whether he lias actod in accordance with the provisions of the section 
or not. No doubt in this case the Sessions Judge has in different parts of his 
charge mentioned the sections of the Penal Code we have referred to ; but we 
regret there is very littlo indication to suggest that any explanation, such as is 
contemplated by section 297 of the Code of Criminal Procedure, as has been 
laid down in the different cases already decided, was given to the jury. More 
references to sections, unless the jurors are trained men, cannot be of much 
assistance to them to apply the law to the facts; and we think, therefore, it is 
always desirable in charges to juries that the law should be sufficiently 
explained in order that the jury may be assisted in the consideration of the case. 
That in this particular case the jnry were not assisted in the consideration o 
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the case by an explanation of the law is sufficiently clear from the manner in 
which they appear to have given their verdict which is recorded as follows :— 

“ Q .—Are you unanimous? 

Ans. —We are. 

Q .—What is your verdict ? 

Ans .—Abbas and Chhirru are guilty. Oharan is not guilty. 

Q .—Is Luck mi under sixteen years of age ? 

Ans. —Yes, under sixteen. 

Q .—Under what charge do you convict Abbas and Chhirru ? 

Ans .—We convict as regards the road occurrences. Ss. 147, 365, 363. 

[739] Q .— What is your verdict as regards the charges under ss. 346 and 

346-109 (The jury retired again to consider).” * * * 

We think we may take that as an indication that the jury were not quite 
clear in their minds about the application of the law to the facts of tbe case, 
and that their confusion or want of clearness on the subject was due, in some 
measure, to tho omission of a sufficient explanation of the law on the subject. 

The Sessions Judge’s charge begins thus: “The charges relate to four 
occurrences:— 

(a) On the Road, ss. 363, 365, 147 of the Indian Penal Code. 

(5) At Abbasbari, s. 342 of the Indian Penal Code. 

(c) At Jampabarta, ss. 346 and 346-109 of the Indian Penal Code. 

id) At Kalikapala, s. 346 of the Indian Penal Code. 

Then it goes on : “ All the accused are charged in respect of (a) and (c) 
and accused Abbas only is charged in respect of (6) and {d),” and so forth. 

We are inclined to attach some weight to the argument of the learned 
pleader for the appellants that the mode in which the matter was placed before 
the jury was a little confusing and one likely to have prejudiced the accused 
at tbe trial. 

But the matter does not rest here. The occurrence is alleged to have taken 
place on tho 29th of August. On the 30th August the accused went to the 
mukhtear Kedarnath, who was at the time defending the appellant Chhirru in 
another case of abduction in respect of the same girl, and stated that another 
false case was likely to be brought against them, and that he must appear in it 
for them and on their behalf. The learned Sessions Judge refers to the 
evidence of Kedarnath in the following terms:— 

“ Then the«evidence of lvedar Baku (witness No. 3) who acted as accused’s • 
mukhtear is very important.” And he goes on to add, “ because, he says, 
accused Abbas and Chhirru came to him at 5 or 6 A. M. on the day after the 
night attack on Naha’s party. This conduct of these accused, I think, you 
will agree with me, and the statements they made to Kedar Babu, indicate 
guilty knowledge.” 

[740] It does not appear that when Kedar was being examined regarding 
this matter, any objection was taken by tbe accused to his making the state¬ 
ments in question. 

Section 29S, however, provides " that in cases tried by jury it is the duty 
of the Judge to decide all questions of law arising in the course of the trial, 
and specially all questions as to tbe relevancy of tbe facts which it is proposed 
to prove, and the admissibility of evidence or the propriety of questions asked by 
or on- bbhali of the parties, and in his discretion to prevent the production of 
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inadmissible evidence, whether it is or is not objected to by the parties.” If 
one may venture to say so, this is a wise provision of the law, because in many 
of these cases tried in the Sessions Court by a jury sometimes the prisoners 
are not defended at all, and sometimes defended by persons not fully qualified 
for their work. It is, therefore, the duty of the Judge to see that evidence, which 
i$ not admissible in itself, should not be allowed to go in to the prejudice of the 
accused. The pleader for the appellants contends that the statements made 
by the aocused to the mukhtear Kedarnath were privileged, and that, without 
the consent of the accused, Kedarnath ought not to have deposed to those state¬ 
ments in Court; and reliance is placed on s. 126 of the Indian Evidence Act, 
which declares that “ no barrister, attorney, pleader, or vakil shall at any time 
be permitted, unless with the client’s express consent, to disclose any communi¬ 
cation made to him in the course and for the purpose of his employment as such 
barrister, pleader, attorney or vakil, or on behalf of his client, or to state the 
contents or condition of any document with which he has become acquainted 
in the course and for the purpose of his professional employment, or to disclose 
any advice given by him to his client in the course of such employment.” 

The cognate section in Act II of 1855, a. 24, declared that ” a barrister, 
attorney or vakil shall not, without the consent of his client, disclose any 
communication made by the client to him in the course of his professional 
employment or any advice given by him professionally to his client, the know¬ 
ledge of which he shall have acquired in the course of his professional employ¬ 
ment. The privilege, however, is that of the client to disclose [741] any 
such matter.” It will be noticed that there are two important additions in 
s. 126, which differentiate it from s. 24 of Act II of 1855, namoly, the addition 
of the word “ pleader ” and of the word “ expross ” beforothe word ” consent,” 
which make it specially stringent in favour of the privilege. Now, there is no 
suggestion in this case that the accused expressly consented to Kedar disclosing 
in Court the statement or statements made to him by the accused. The 
question that was raised hero was this : That inasmuch as he was a mukhtear 
he did nob come within the purview of s. 126, and that consequently the 
statements made by the accused were not privileged ; and wo have been referred 
to the case of Queen v. Chandra Kant, (1868) 1 B. L. R , App. Ct\, K, which 
proceeded upon Act II of 1855. As we have already pointed out, s. 24 of the 
old Act is different from the section in tho present Act. 

The Procedure Codes (Act XXV of 1861 and Act X of 1872) did not 
contain any definition of the term “ pleader.” Act X of 1882 for the first 
time defines the word as follows: “Pleader,” used with reference to any 
proceeding in any Court, means a pleader authorized under any law for the 
time being in force to practise in such Court, and includes (lj an advocate, a 
vakil and an attorney of a High Court so authorized ; and (2) any mukhtears 
or other person appointed with the permission of the Court to act in such 
proceeding." 

The result of that definition, therefore, is this that all persons who appear 
in a Court in any legal proceeding as representing parties for the purpose of 
pleading in any .particular case come within the category of pleaders, and 
s. 126 must, we take it, be construed as applying to all persons who come within 
the category of pleaders as defined in the Criminal Procedure Code. It would 
indeed be a strange anomaly if mukhtears who act in certain Courts as pleaders 
were excluded from the provisions of s. 126 of the Indian Evidence Act, and 
statements made to them by their clients were nob regarded as privileged, 
whilst in the ease of all persons who hold a recognized position as barristers, 
attorneys or vakils, they should be privileged. We may say that the provision 
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which was contained in Act II of 1885, and [742] which was subsequently 
amplified by s. 126 of the present Evidence Act, embodies one of the wisest 
principles of the English law ; and that although in England there is no 
analogue to a mukhtear, the Indian Legislature, having regard to the conditions 
of this country, has properly included in the term “pleader” all persons who 
plead for clients in any legal proceeding in a Court of Justice. 

We think, therefore, that the learned Sessions Judge was in error in 
allowing the statements which tho accused had made to Kedarnath (who was 
at the time acting for one of them as his mukhtear and legal adviser, and to 
whom certain matters were mentioned with the object that he should appear 
for them in Court) to be given in evidence against the accused, and we also 
think that he was in error in asking the jury to agree with him in drawing 
an inference of guilty knowledge from those statements, even if those state¬ 
ments were admissible in evidence. Tho statement which the accused made 
to Kedarnath was that a false charge was going to be brought against them. 
We are inclined to think an iuferenco of guilty knowledge was hardly 
warranted from that circumstance, and we have little doubt that tho jurors 
were more or less influenced to the prejudice of the accused by the distinct 
direction given by tho Sessions Judge in this behalf. Then, again, as regards 
the compromise, which was “ discussed and eff ectuated at a later stage,” it 
appears that the complainant and his party with another person went to the 
mukhtear who represented tho accused in Court with the object of compro¬ 
mising the charge, and a paper was written out and apparently filed in Court. 
The learned Sessions Judge deals with the subject in this way: “ Then you 
have the evidence of witnesses 4, 12 and 16 with regard to the compromise 
discussed and effectuated at a later stage.” He had already mentioned that 
there was evidence indirectly heaving against the accused, and we may take 
it that his mention of the compromise at this stage and under the sixth head 
of his charge was intended to draw the attention of the jury to what he con- 
' sidered to hear indirectly on the case against the accused. In the first place it 
seems to us the evidence rolating to the compromise ought not, in the exercise of 
[743] a proper discretion, to have been allowed to go in as evidence of guilty 
knowledge against the accused ; in tho second place tho statements relating 
to the compromise were made to the clerk of the mukhtear, who was acting as 
the pleader of the accused, and under s. 127 statements made to the clerks are 
as privileged as those made to their employers. 

Other objections have been taken to the charge to tho jury. But we do 
not think it necessary to deal with them, as it seems to us the verdict must 
be set aside on the grounds already referred to. 

With reference to the third ground taken by tho appellants’ pleader we 
may mention he relies upon the statement contained at the beginning of the 
charge in order to show that the offences were not so connected with each 
other as to warrant the accused being tried together under s. 245 of the Code 
of Criminal Procedure, and he contends that the charges relate to separate 
offences alleged to have been committed by separate individuals at separate 
places. Tho learned Deputy Legal Remembrancer, on the other hand, argued 
that the section justifies the procedure adopted in this case. Looking at the 
statement at the beginning of the charge, we are not prepared to say the 
learned pleader’s contention is without some force. But it is unnecessary to 
express any definite opinion on the point, as we think that'when the case is 
nitriol the learned Sessions .Judge will see that the trial is conducted in a 
manner which will not be likely to prejudice the accused or confuse the jury 
iu any,Way if dealing with the facts. 
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On the whole, therefore, we have come to the conclusion that the'.verdict 
of the jury ought to he set aside in this case, and we accordingly sot it aside 
and direct that the case be retried. 

S. 0. B. 


[744] FULL BENCH. 

The 2nd February, 1S9H. 

Present: 

Sir Francis W. Maclean, k.c.i.k , Chief Justice, 
Mr. Justice Maci’iierson, Mr. Justice Trevelyan, 
Mr. Justice Ghosb, and Mr. Justice Ameer Ali. 


Dulhin Golab Koor.Plaintiff 

versus 

Balia Ivurtni and others.Defendants. 


Bengal Tenancy Act (VI11 of IHbo), s. 50—Record of rights — 
Presumption from twenty yews' uniform payment of rent - 
Iiaiyats holding at fixed rales. 

In a proceeding for record of rights under Chapter X oi the Bengal Tcnanc-v Act (VIII of 
1885), it having been found that ceii/iin r.iiyaK were holding their lands at rates which had 
not been changed during twenty years before the institution of the proceeding, the. Settlement 
Officer recorded them as “raiyats holding at fixed rate,-..” In second appeal. 

Held , that under s. 50 of the Bengal Tenancy Act, the Settlement Officer was right iu 
giving effect to the, presumption that the raiyats were holding at. fixed rates of rent and in 
recording them as “ raiyats holding at fixed rates.” 

Bansi Das v. Jagdip Narain Chowdhry, (1890) 1. L.R,, 21 Cal., 152, dissented from. 

THIS case arose out of proceedings under Chapter X of the Bengal Tenancy 
Act (VIII of 1885). The defendants, respondents, who are raiyats, were 
recorded by the Assistant Settlement Officer as “ raiyats holding at fixed rates.” 
The landlord, plaintiff, objected to the entry and applied for its correction under 
3 . 106 of the Act, alleging that the defendants were not raiyats at fixed rates, 
but only occupancy raiyats. The application was rejected by the Settlement 
Officer, and on appeal to the Special Judge, the order of the Settlement Officer 
was confirmed on the ground that the raiyats had been holding their lands at 
an uniform rent for twenty years, and the presumption arose that this rent 
was fixed in perpetuity. 

The plaintiff lireferred a second appeal to the High Court. 

The appeal wasJirst heard by a Division Bench consisting of two Judges 
(Mr. Justice Beverley and Mr. Justice Ameer Ali), who having differed 
in opinion on a question of law referred it to [746] a third Judge, Mr. Justice 

* Reference to a Pull Bench in Appeal from Appellate Decree, No. 626 of 1894. 
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Jenkins, who agreed with Mr. Justice AMEER Ali, hut referred the case to a 
Full Bench, as the case of Bansi Dus v. Jaydip Naraiv. Ghowdhry, (1896) I. 
L. R., 24 Cal., 152), appeared to be in conflict with his view, ? As, however, 
it was decided in a previous case before ,tho Full Bench that there could not 
be a valid reference from a single Judge to a Full Bench, a special Bench was 
constituted in this case. 

The judgments of Mr. Justice Beverley and Mr. Justice AMEER Am 
were as follows :— 

Beverley, J. —As I adhere to tho opinion I expressed in Special Appeal 
No. 844 of 1895, and in another case which I cannot now trace, the papers 
must be laid before the Chief Justice in order that he may refer the hearing 
of the appeal to one or more of the other Judges of this Court under the 
provisions of s. 575 of the Code. 

The point of law upon which Mr. Justice Ameeu All and I differ is shortly 

this. 

In making a record of rights under Chapter X of the Bengal Tenancy 
Act, the Settlement Oflicor entered the respondents as belonging to the class of 
raiyats holding at fixed rates (sham muaiytn). The landlords objected to 
the ontry under s. 106 of the Act; but their objection was disallowed, and on 
appeal the Special Judge lias hold that “ the raiyats having proved their hold¬ 
ings for twenty years” (I assume that he means at a rent which has not 
been changed during that period) the presumption arises that their rent was 
fixed in perpetuity. 

My opinion is that no such presumption arises upon the correct reading 
of either s. 50 or any other section of the Bonga! Tenancy Act. The presump¬ 
tion which is created by s. 50, sub-section (2) is a presumption that the 
tenant has held at the same vent or rate of reut from the time of the Permanent 
Settlement. But that is a wholly different tiling from a presumption that 
the tenant is a raiyat holding at fixed rates, as defined in s. 4 of the Act. 

It is quite true that under sub-section il) of s. 50 the rent of a tenure or 
holding, which has not been changed from tho [746] time of the Permanent 
Settlement, is declared to ho not liable to be increased except on the ground of 
an alteration in- tho area of the tenure or holding. 

Section 6 of the Act also provides that when a tenure has been held from the 
time of the Permanent Settlement, its rent shall not be enhanced except under 
certain circumstances. But nowhere, so far as I am aware, does the Act 
say that such a tenure or bolding is to be presumed to be held at a fixed rent 
or at a fixed rate of rent. 

“ Raiyats holding at fixed rates ” constitute one of tho classes of tenants 
mentioned in s. 4, and the expression is there defined to mean “ raiyats holding 
either at a rent fixed in perpetuity or at a rate of rent fixed in perpetuity.” 
By this expression T understand that the class of raiyats holding at fixed 
rates are those whoso rent or rate of rent was “ fixed ” in perpetuity at the 
time of the creation of the tenancy—not raiyats whose rent cannot be increased, 
except inceratin circumstances, by reason of the presumption created by s. 50, 
sub-sectiou (2). A raiyat with a right of occupancy may, by virtue of that pre¬ 
sumption, be entitled to hold at a rent which is not liable to be enhanced; 
but ho does not thereby become a raiyat holding at fixed rates. By s. 18 
certain incidents attach to the status of raiyats holding at fixed rates. Their 
holdings are for many purposes pub on the same footing as permanent tenures. 
For instance, by s. 1L they are callable of being transferred or bequeathed 
like^other : immoveable property. But the holding of an occupancy raiyat is 
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only transferable by custom, and the incidents of occupancy rights arQ set out 
and defined in different sections of the Act (ss. 23—26). 

I hold, tjjjfireiore, that a finding that a raiyat has held at the aamo rent 
for twenty years will pot under s* !jQ (2) raise any presumption that he 
belongs to the class of “ raiyats holding at fixed rates.’’ 

Ameer Ali, J.— The question involved in this second-appeal is one of 
great importance, and I regret therefore 1 cannot agree with Mr. Justice 
BEVEBLEV in the construction of s. 50 of the Bengal Tenancy -\ct. 

[747] It appears that in the course of settlement proceedings in connec¬ 
tion with the estate of the appellant, the respondents who are the raiyats of 
Mouzah Bishenpur were entered in the khatiav as raiyats at fixed rents. The 
appellant thereupon presented a petition under s. 106 of the Bengal Tenancy 
Act to have the entry corrected, alleging that the respondents wei*o not raiyats 
at fixed rents, but only occupancy raiyats. The respondents, on the other hand, 
pleaded that they were raiyats at fixed rents. The Settlement Officer of 
Hajipur rejected her petition, and the Judge on appeal has confirmed that order 
holding, as I understand his judgment, that, inasmuch as it has been proved 
that the tenants have been in possession of their lands without any alteration 
in their rents for the last twenty years, they must bo presumed under s. 50 of 
the Tenancy Act to ho raiyats at fixed rates of rent. In special appeal it is 
contended that s. 50, upon which the Lower Appellate Court has proceeded, 
does not apply to raiyats whose rents are fixed in perpetuity ; that it only 
protects, under certain circumstances, occupancy raiyats from the enhance¬ 
ment of their rents, but that it docs not relate to fixity of rent, and that there¬ 
fore the District Judge was wrong in holding that the respondents were raiyats 
at fixed rents. 

In order to consider whether this contention is well founded, I shall refer 
for a moment to the provisions of the different chapters before dealing with 
the meaning of s. 50 as I understand it. 

Chapter II gives the various classes of tenants and defines the expressions 
“tenure-holder” aud “raiyats.” 

Chapter ITI deals with, the enhancement of rent of tenure-holders and 
with other incidents of their tenures. 

Chapter IV deals with the incidents of holdings at fixed renLs or rates of 
rent, but does not lay down any lule as to the ascertainment of such holding. 

Chapter V deals with occupancy raiyats; Chapter VI witn non-occupancy 
raiyats and Chapter VII with under-raiyats. We then come to Chapter VIII 
which is headed thus : “ General provisions as to rent, rules and presumptions as 
to amount of [748] rent. ” Section 50 which conies in this Chapter lays down 
in general terms the rules and presumptions as to fixity of rent. Sub-section 1 
declares that “ where a tenure-holder or raiyat and his predecessors in interest 
have held at a rent or rate of rent which has not been changed from the time 
of the Permanent Settlement, the rent or rate of rent shall not he liable to be in¬ 
creased except on the ground of an alteration in the area of the tenure or 
holding.” But in. the majority of cases it would he impossible to establish 
that a tenure or holding has been possessed at an uniform rent or rate of rent 
from the time of the Permanent Settlement. To meet such cases the Legis¬ 
lature provides in sub-section 2 that “ if it is proved in any suit or other pro¬ 
ceedings under this *Act that either a teuure-holder or raiyat and his predeces¬ 
sors in interest have held at a rent or rate of rent which has not been changed 
during the twenty years immediately before the institution of the suit or pro¬ 
ceeding, it shall be presumed, until the contrary is shown, that they have held 
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at that rent or rate of rent from the time of the Permanent Settlement.” It is 
clear, therefore, that these two sub-soctions deal with two different cases : (l) 
where theraiyat (l am omitting the tenure-holder) is able to prove that he and 
his predecessors in interest (the use of the word ‘‘predecessor in interest ” is 
of importance) have bean in possession of the holding at a rent or rate of rent 
which has not boen changed from the time of the Permanent Settlement, it 
declares absolutely that his rent shall not bo liable to be increased except on the 
ground of an alteration in the area of the holding (a provision applicable to all 
classes of tenants, see s. 52); (2) where the raiyat is able to show that he and 
his predecessors in interest have held at a rent or rate of rent which has not been 
changed during the twenty years immediately before the institution of the suit 
or proceeding, the law declares it shall be presumed until the contrary is shown 
that tho raiyats had held from the time of the Permanent Settlement. In 
other words unless the presumpLion is rebutted “ his rent or rate of rent ” shall 
not he liable to be increased except on the ground common to all tenants, viz., 
alteration in the area. The Permanent Settlement is regarded as the 
starting point, and the result is that where it is found, either upon evidence 
or upon the basis of the statutory presumption provided in sub-section 2, that 
[749] tho rent of the tenure or holding has not altered from its inception, it 
cannot ho altered on any ground other than that provided in s. 52. If the rent 
of a holding has not altered since its inception, and it is not liable to enhance¬ 
ment except on certain grounds, it must necessarily follow that the rent is 
fixed in perpetuity. As already mentioned occupancy raiyats are dealt with 
in Chapter V; and s. 27 and the following sections lav down the rules relating 
to the enhancement of the rents of occupancy holdings. A reference to ss. 19 
and 20 will show that occupancy raiyats are a class wholly apart. Section 19 
runs as follows:— 

“ Every miyal who immediately before the commencement of this Act has, by the 
operation of any enactment by custom or otherwise, a right of occupancy in any land, shall, 
when this Act comes into force, have a right of occupancy ju that land.” 

Section 20 defines “ a settled raiyat ” and provides in sub-section 7 for a 
presumption in his favour. This presumption, it is unnecessary to observe, is 
wholly different from that provided for in s. 50. Nor does it contain any exclusive 
reference to an occupancy raiyat. Tho general term “raiyat” is used as defined 
in s. 0, and therefore to construe it correctly, one will have to read it thus: 
where a tenure-holder or a person who has acquired a right to hold land, etc. 
Any raiyat, therefore, by whatover name he may be called, if he pleads and 
proves the particular state of facts provided in s. 50, is entitled to its benefit. 

As already observed, Chapter IV, which declares the incidents of tenan¬ 
cies held at fixed rents or rates of tent, lays down no rule for the ascertain¬ 
ment of such tenancies. Without expressing any opinion on the question 
whether such tenancies can be created now (since the passing of the Act) 
by contract, it seems to me that s. IS must be read with s. 50. In rny 
opinion the latter soction lays down the circumstances under which ten¬ 
ancies at a fixed rent or rate of rent will he taken to exist, whilst s. 18 declares 
the incidents that will attach to them under the law. In considering whether 
s. 50 is applicable to raiyats holding at fixed rents or rates of rent, or whether it 
is only intended for the protection against enhancement of a certain class of 
occupancy raiyats, it is necessary to bear in mind another fact. A tenure-holder 
undor the Tenancy Act has the right of transferring [730] his tenure by sale, 
gift or testamentary devise. In connection with a tenure-holder, therefore, the 
expression “ predecessor in interest" includes a person from whom the holder 
for thfi time being derives his title as well by purchase, gift or will as by 


1128 



BALLA KURMI &C. [1898] 


l.L.R. 25 Cal. 751 


inheritance. A raiyat holding at fixed rent or rate of rent has the same right as 
a tenure-holder. Now in s. 50 the term “ predecessor in interest” is used in 
respect of both tenure-holder and raiyat. In the construction of the section 
the collocation of the words is of importance, and it soems to me that it would 
be against all principle of right reasoning to suppose that the Legislature 
intended the words * predecessor in interest ” in connection with a raiyat in a 
different sense from that in connection witli a tenure-holder. 

As a matter of fact, the Act itself supplies an index to the meaning of the 
Legislature. For with reference to occupancy raiyats who do not (apart from 
custom) possess the right of transferring their holding, and whose interest can 
therefore only devolve by inheritance, it uses a totally different expression, 
carefully abstaining from the use of the words “ predecessor in interest.” Bub- 
section 3 to s. 20 declares that “a person shall be deemed for the purpose of 
this section to have held as a raiyat any land held as a raiyat by a person 
whose heir he is.” The difference in the phraseology here is most marked ; 
that s. 50 applies to class (a) of raiyats mentioned in s. 4, and the incidents of 
whose tenancies are described in s. 18 will be apparent from the proviso 
which runs thus: “Provided that if it is required by or under any enactment 
that in any local area tenancies or any classes of tenancies at fixed rents or 
rates of rent shall be registered aB such on or before a date specified by or 
under the enactment the foregoing prosumption shall not after that date apply 
to any tenancy or, as the case may be, to any tenancy of that class in that 
local area unless the tenancy has been so registered.” It shows eleaily that the 
presumption provided for [by ?] sub-section 2, and the scope of which is limited 
by the proviso, relates to "tenancies at fixed rents or rates of rents.” Upon the 
evidence, the sufficiency of which it is not open to us to consider in special appeal, 
the District Judge has found that the tenants have been holding their lands 
at rents which have not altered for the last twenty years. 1 am of opinion 
[731] that under s. 50 he was right in giving effect to the presumption that 
they are holding at fixed rents or rates of rents. 1 am not inclined to interfere 
with this judgment. 

Mr. Justice JENKINS to whom the case wa« referred made the following 
ORDER OF REFERENCE to a Full Bench :— 

This case, in consequence of a difference of opinion on the part of the 
two learned Judges before whom it came in the first instance, has been referred 
to me, under s. 575 of the Code of Civil Procedure, in order t h at I may deliver 
my opinion thereon ; and as the case has been argued fully and ably by the 
learned Vakils who appeared, and the view I hold will necessitate a reference 
to a Fall Bench, no object will bo attained by my reserving judgment or 
elaborating my reasons, 

The point for decision is, whether the Assistant Settlement Officer was 
right in recording the defendants as raiyats holding at fixed rates. 

The facts of the case are fullv set forth in the judgments of Beverley 
and AMEER Ali, JJ., and it is not necessary that I should recapitulate them 
now, but I would state that on the part of the appellant it has been conceded 
before me that the facts proved do give rise to the presumption contained in 
the 2nd sub-section of s. 50 of the Bengal Tenancy Act. Now that Act is 
stated to be one passed for the purpose of amending and consolidating certain 
enactments relating to the law of landlord and tenant within the territories 
under the administration of the Lieutenant-Governov of Bengal; and by s. 4 
a description, rather than a definition, is given of the classes of tenants to 
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whom the Act is applicable, among them being raiyats who are divided into 
the following classes:— 

(a) “ Raiyats holding at fixed rates.” 

(fc) “ Occupancy raiyats." 

(c) “ Non-occupancy raiyats.” 

The same section defines “raiyats holding at fixed rates” by providing 
that the expression means “ raiyats holding either at a rent fixed in perpetuity 
or at a rate of rent fixed in perpetuity.” 

[732] The next section to which I may refer is the 18th, which describes 
tbe incidents of holding at fixed rates, and then I come to s. 50 upon which 
the present case turns, and whereby it is provided that — 

1. “ Whore a tenure-holder or raiyat and his predecessors) in interest have held at a 
rent or rate of rent which has not been changed from the tinio of tho Permanent Settlement, 
the rent or rate of rent shall not be liable to be increased excopt on the ground of an altera¬ 
tion in tho area of the tenure or holding. 

2. “If it is proved in any suit or other proceeding under this Act that either a tenure' 
holder or raiyat and his predecessors in interest have held at a rent or rate of rent which 
has not been changed during tho twenty years immediately before the institution of the suit 
or proceeding it shall be presumed, until the contrary is shown, that they have held at that 
rent or rate of rent from the time of the Permanent Settlement. 

“Provided that if it is required by or under any enactment that in any local area 
tenancies, or any classes of tenancies, at fixed rents or rates of rent shall be registered as 
such on or before a date specified by or under the enactment, tho foregoing presumption 
shall not after that date apply to any tenancy or, as the case,may be, to any tenancy of that 
olasa in that local area unless the tenancy has been so registered.” 

The expression “ predecessors in interest,” it is argued on the part of the 
defendants, is a strong indication in favour of the view they support. But I 
am unable to attach much importance to its use except to the extent that it is 
consistent with the construction for which they contend. But 1 think it is 
clear from the proviso to the second sub-section that it was in the contempla¬ 
tion of the Legislature that a tenancy to which the presumption would be 
applicable should he capable of registration under a system which provided for 
the registration of tenancies, or classes of tenancies, at fixed rents or rates of 
rent; and the inference I draw from that is that a tenancy to which the 
presumption is applicable may be aptly described as one held at fixed rates. 

The matter, however, does not rest there, for under s. 102, provision is 
made as to the particulars to be recorded in records of rights and settle¬ 
ments of rent. By sub-section (b) it is provided that the particulars to be 
recorded shallinclude “the class to which the tenant belongs, that is to say, 
whether he is a [733] tenure-holder, raiyat holding at fixed rates, occupaney- 
raiyat, non-occupancy-raiyat or under-raiyat, and if he is a tenure-holder, 
whether he is a permanent-tenure-holder or not, and whether his rent is liable 
to enhancement during the continuance of his tenancy.” 

It would seem that non-liability to enhancement was regarded for obvious 
reasons as a matter proper to be recorded ; but there is no provision which 
requires or permits such a record in the case of a raiyat unless it be by the 
entry in the record of the fact that he is a raiyat holding at fixed rates, and it 
appears to me to be the intention of the sub-section that the immunity from 
enhancement arising under section 50 should be recorded by the statement 
that the tenant was a raiyat, holding at fixed rates. In connection with this 
section I may refer to s. 116, which provides that “ when the particulars 
mentioned in s. 102, olause (6) have been recorded under this chapter in 
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respect of any tenancy, the presumption under s. 50 shall not thereafter apply 
to that tenancy," for it appears to me that this section also points to the 
same conclusion. 

Further looking outside the Befigal Tenancy Act, 1885, one finds that the 
expression “ raiyats holding at fixed rates ” was one in use before that Act 
came into operation, for it appears both in Act X of 1859 and also in the 
Bengal Council Act VIII of 1869. I may particularly refer to ss. 3, 4 and 5 
of both those Acts. Sections 3 and 4 correspond closely with sub-sections 1 
and 2 to s. 50 of the Bengal Tenancy Act of 1885, and it will be seen from s. 5 
of those Acts that the raiyat in whose favour the presumption operated would 
be properly described as one holding at fixed rates. My own opinion, there¬ 
fore, apart from authority, would be that upon the construction of the Act the 
record of the Assistant Settlement Officer was properly made. 

I have, however, been referred to a prior decision of this Court where 
the same question arose, and it was there said in the course of the judgment: 

“ We entertain grave doubts whether this class of raiyat [that is raiyat 
holding at fixed rates] can be created by the operation of s. 50. All that that 
section says is that a raiyat who has held [754] at the same rent or rate of 
rent since the time of the Permanent Settlement shall not be liable to have his 
rent increased except on the ground of an alteration in the area of the holding. 
It does not say that such a raiyat is a raiyat holding at fixed rates, or 
that the tenancy shall be subject to the incidents of a holding at fixed rates 
as prescribed by. s. 18 of the Act.” 

The learned Judges there appear to have arrived at their decision not 
without ‘‘grave doubts,” but still it is a decision which clearly covers the 
present case, and it will, therefore, he necessary to refer the matter to a Full 
Bench. The question referred is whether, having regard to tho case cited, the 
Assistant Settlement Officer was right in recording the defendants as raiyats 
holding at fixed rates. 

Babu Raghunandan Prosad (for Bahu Umakah Makerjee ) contended on 
behalf of the appellant that tho raiyats were not entitled to the status of a 
raiyat at a fixed rate by merely showing that they paid uniformly for twenty 
years. The case of liansi Das v. Jag dip Naram Chowdhry, (1896) I. L. K,, 
24 Cal., 152, is in my favour, and that is a case referred to in the order of 
reference. 

Maopherson, J. —Supposing the raiyat proved uniform payment for twenty 
years and was entitled to tho presumption that he held from the Permanent 
Settlement at that rate, would any Court be justified in holding as a matter 
of fact that he does not hold at fixed rates ? 

Trevelyan, J. —-Is it not a natural inference of fact? 

Ghose, J. —Your case, I suppose, is that there must be an agreement ? 

Yes.—The tenant does not plead any agreement to hold at a fixed rate. 
Mere uniform payment for twenty years does not make him a ” raiyat at fixed 
retat." Section 21 does not confer the right, and there is no other section confer¬ 
ring it. The statute should not be interpreted to confer a right which has not 
been expressly (7!|9] given. The case of Norendra Nath Sircar v. Kamal 
Basini Dasi, (1896) 1. L. R., 23 Cal., 563, lays down the rule. 

Babu Eorendra Narayan Mitra (for Babu Satis Chandra Ghose) who 
appeared for the respondent was not called upon. 
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The judgments of the High Gourt (Maclean, C.J., and MacpBEBSOn, 
Trevelyan, Ghose, and Ameer Alt, JJ.) were as follow :— 


Maolean, G.J. —The question we have to decide is whether the Assistant 
Settlement Officer was right in recording'the defendants as raiyats holding at 
fixed rates. There was a difference of opinion between Mr. Justice BEVERLEY 
and Mr. Justice Ameer Alj upon the point, and the case was referred to, 
Mr. Justice JENKINS, who took the same view as Mr. Justice AMEER Ali, and 
referred the case to a Full Benoh. As, however, it has been decided that a 
Judge of the High Court, sitting alone, has no power to refer a case to a Full 
Bench, the case has to be dealt with by the present Court, which has been 
specially constituted to hear it. For my part I think that the conclusion at 
which Mr. Justice Ameer Ali and Mr. Justice JENKINS arrived is the correct 
one, and 1 do not think 1 can usefully add anything to what they have said 
in their judgments. In my opinion the Assistant Settlement Officer was right 
in recording the defendants ns raiyats holding at fixed rates and the present 
appeal must be dismissed with costs. There will bo no costs of the abortive, 
reference. 


Macpherson, J. —I also think that the view taken by Mr. Justice AMEER 
Ali and Mr. Justice JENKINS is correct ; when the question is whether a raiyat 
holds at a fixed rent, that is to say, whether the rent or rate of rent was 
fixed in perpetuity, and the raiyat proves that he had held the land at an 
uniform unchanged rent or rate of rent for, say, a hundred years, the Court 
would, I think, be justified in presuming, apart from any statutory enactment, 
that the rent was fixed in perpetuity. Jn sub-section 2 of s. 50 of the Bengal 
Tenancy Ac!, the Legislature apparently recognise the diffi-[756]|culty a raiyat 
might have in proving that the rent was unchanged for any such length of time, 
and it provides on proof of certain facts for the presumption which might in 
my opinion be made if in fact the finding of the Court was that the rent had 
been unchanged since the time of the Permanent Settlement. 

Trevelyan, J. — I agree in thinking that the Assistant Settlement Officer 
was right in recording the defendants as raiyats holding at fixed rates, and I 
prefer to place my decision entirely upon the terms of clause 2 of s. 50 of 
the Bengal Tenancy Act. It having been proved in this case that these raiyats 
held at a rate of rent which had not been changed during the twenty years 
immediately before the institution of the suit or proceeding, it ought to be 
presumed, in accordance with the provision of that clause, that they have held 
at that rent or rate of rent from the time of the Permanent Settlement. It 
seems to mo, as Mr. Justice MacPHERSON pointed out, that the fact that they 
held at that rent or rate of rent, raises in fact the presumption, apart from the 
Act,that the original contract was % contract to hold at fixed rates, and it 
would be evidence from which any judge of fact could reasonably presume that 
there had been such a contract. That is what has been done in this case- I, . 
therefore, agree in thinking that the Settlement Officer was right in what he did. 

Ghose, J.— I agree in thinking that the question referred to us should be - 
answered in the affirmative. 

Ameer Ali, J. — 1 gave my reasons very fully on the ‘previous occasion 
for holding that the Assistant Settlement Officer was right in recording the 
defendants as raiyats holding at fixed rates, and I have nothing more to add. 

Maolean, C.J. —The appeal will be dismissed with costs, including the 
costs of all the hearings in this Court. 

8. C. C. Appeal dismissed, 
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NOTES. 

[This was followed in (1902) 7 C.W.N., 182. See also (1906) 33 Cal., 1219:10 C.W.N., 
1033.J 


[757] FULL BENCH REFERENCE. 

, , V,_ 

The Kith March, 1806. 

Present: 

Sir Francis W. Maclean, k. c. i. e., Chief Justice, and Mk. Justice 
Macpherson, Mr. Justice Trevelyan, Mr. Justice Banerjee 
and Mr. Justice Jenkins. 

Mahomed Wahiduddin.Petitioner 

versus 

' Hakiman alias Hakku.Opposite Party. 1 ' 

. Civil Procedure Code (Act XIV of 1882), ss. 525 and 526 — Arbitration — 
Award—Denial of reference to arbitration—Jurisdiction of Court to 
determine the factum of reference — Appeal. 

Held, by a majority of the Full Bench (MACPHERSON, J., dissenting) that when an 
application has been made under s. 525 of the Code of Civil Procedure and notice has been 
given to the parties to the alleged arbitration, the jurisdiction of the Court to order the 
award to be filed and to allow proceedings to be taken under it is not taken away by a mere 
denial of the reference to arbitration on an objection to the validity of that reference. 

Arnrit Ram v. Dasrat Ram, (1894) 1. L. R., 17 All., 21, followed. 

Held, also, that an order under s. 525 determining that there has been no valid refer¬ 
ence to arbitration and rejecting the application is a “ decree ” within the meaning of s. 2 
and an appeal lies from such order. 

Kali Prosanno Ghose v. Rajnni Kant Chatterjee, (1897) I.L.R., 25 Oil., 141, followed. 

THE petitioner in this ease applied to the Court of the Subordinate Judge of 
Patna under s. 525 of the Civil Procedure Code for filing an award alleged to 
have been made on a reference to the arbitration without the.intervention of 
a Court of Justice. Notices were issued to the parties to the arbitration other 
than the applicant; the opposite party, Bibi Hakiman, appeared and objected 
to the award being filed in Court on the ground that there was no reference to 
arbitration by her, and that the deed of reference had been fraudulently caused 
to be signed by her without the purport of the document being explained to 
her. The Subordinate Judge rejected the application of the petitioner upon 
■ the objection of ’the opposite party without determining the factum of the 
objection and without taking any evidence [758] of the truth of the allegation 
made therein. The petitioner moved" the High Court under s. 622 of the Civil 
Procedure Code, atid the present rule was issued by that Court. 

•Reference to the Fall Bench in Rule No. 1187 of 1897 issued by the High Court, against 
aft order of Babu Upendra Gbunder Mullick, Subordinate Judge of Patna, dated 27th March 
JS97. , 
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Upon the hearing of the rule before a Division Bench (Mr. Justice 
TkeveIjYAN and Mr. Justice Stevens) the case was referred to a Full Bench 
for final decision. The order of reference was as follows:— 

“ The question to bo determined in this ease is whether, when an application has been 
made under section 525 of the Civil Procedure OoJe, and notice has been given to the parties 
to the alleged arbitration other than the applicant, the jurisdiction of the Court to order the 
award to be filed and to allow proceedings to be taken under it is taken away by a mere 
denial of the reference to arbitration on an objection to the validity of that reference. 

“ The learned Judge in the Court below held that he had no jurisdiction to deal with 
the matter in the case of a donial of the existence or validity of the reference. His decision 
follows the decision of a Division Bench of this Court in the case of Bijadhur Bhugut v. 
Monohur Bhugut, (1883) I. L. R., 10 Cal., 11. The view which the Judge of this Court 
took in that case is supported by the judgment of three of the Judges of the Pull Bench in 
the case of Surjan Raot v. Bhikari Root, (1893) J. L. R., 21 Cal., 213, but the opinions 
there expressed have no reference to the question referred to the Pull Bench. Speaking with 
all respect for those opinions, we think that wc are nut obliged to treat them as of the same 
force as if they had been directly in point. We are unable to soe why the Court cannot 
determine the factum or validity of a reference to arbitration in the same way as it can 
determine any disputed question in a suit, and we feel reluctant to accept an argument 
which places the jurisdiction of the Court in the power of the defendant. 

“ The other cases which have been cited before us arc : the case of Rung Lall v. Hem 
Narain Oir, (1885) I. L. R., 11 Cal., 166 ; the case of Amrit Ram v. Dasarat Ram, (1894) 
l, L. R., 17 All. 21 ; the case of Tejpur v. Mahomed Jamal, (1896) 1. L. R., 20 Bom., 596 ; 
and the case of Husananna v. Linganna (1894) 1. L. R., 18 Mad., 423. 

“ We refer this matter for the final decision of a Pull Bench.” 

The rule came on for hearing before the Full Bench on the 25th January 
1898. 

[759] Dr. Asutosh Mukerje.ec (with him Moulvi M. Mustafa Khan) for 
the petitioner contended that the jurisdiction of the Court was not ousted by 
the bare denial of the existence or validity of the reference. When the factum of 
the reference is denied the case comes under section 520, cl. (a). Amrit Bam 
v. Dasrat Bam, (1894) I.L.R., 17 All., 21. Section 526 is not exclusive, and 
does not fix the limits of the inquiry to be held under s. 525 ; under that section 
the jurisdiction of the Court is dependent upon certain matters, and if any of 
these be disputed, the Court is bound to inquire. Amrit Ram v. Dasrat Bam, 
(1894) I.L.R., 17 All., 21. See also Tejpur v. Mahomed Jamal, (1896) I.L.R., 
20 Bom., 596; see p. 603. Mi char ay a Guruvu v. Sadasiva Parama Guruvu , 
(1881) I.L. B., 4 Mad., 319; Husananna v. Linganna, (1894) I. L. R., 18 
Mad., 423. The dicta in Pijadhur Bhugut v. Monohnr Bhugut, (1883) I.L.R., 
10 Cal, 11, and Surjan Raot v. Bhikari Boot, (1893) I. h. K., 21 Cal., 213, 
ought not to be* followed. 

Moulvi Mahomed Yusuf (with him M. Sycd Shumsul Iluda) showed 
cause.— Section 526 is exclusive and prohibits theGourt from inquiring in to objec¬ 
tion snot falling within the terras of ss. 520 and 521. Section 525 prescribes only a 
summary inquiry, as there is no appeal from an order rejecting an application 
under that section. Chintaman Singh v. Buppa Koer, (1866) 6 W. R., Mis., 
83 F. B. Complicated questions cannot therefore be gone ‘into, f JENKINS, 
J.—Section 526 describes the proceedings as a suit.] It is not a suit for all pur¬ 
poses. Sashti Charan Chatterjee v. Tarak Chandra Chatterjee, (1871) 
8 B. L. B., 315 :15 W. R., F. B., 9; Sree Bam Chowdhry v. Dinohundhoo 
Chowdhry, (1881) I. L. R., 7 Cal., 490. Sections 331, 523 and 529 also show 
that the proceedings under s. 525 are not a suit. The language of section 327 
of Act,yIII qf 1859 was wider, and a narrower construction should be put 

. . . 1134 ' ... ' . 
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upon the new section. The English oases referred to by Paul, J., in 

[760] Sashti Charan Chatterjee’s case support my contention. The earlier cases 
in the Allahabad High Court took the same view. If the contention of the other 
side prevails the consequence will # be serious; there being no appeal, the 
decision in the summary proceeding will operate as res judicata. 

Dr. Asutosh Mukerjee in reply.—The effect of taking s. 526 to be exclu¬ 
sive and construing it strictly is to shut out all inquiry into the objection raised 
by the opposite party, but it is an elementary principle that when the 
jurisdiction of a Court is disputed, the Court must adjudicate upon the ques¬ 
tion. Besides the cases already cited see Ifnrec Per sad Mal.ee v. Koonjo 
Behary Shaha, (1862) W. R., F- B., 29: Marsh, 99; Chunder Koomar 
Mundul v. Bakur Ah Khan, (1868) 9 W. R., 598 ; Sashti Charan Chatterjee 
v. Taralt Chandra Chatterjee, (1871) 8 B. L. R., 316 ; see 324 ; Mayor of 
London v. Cox, (1866) L. R., 2 H. L., 239; see 261, 263. That the ques¬ 
tion is one of jurisdiction appears from Nusserwanjee Pestonjce v. Mynoodeen 
Khan, (1855) 6 Moore’s I. A., 134; see 155; Pestonjce Nusserwanjee v. 
Maneckjee d Co., (1868) 12 Moore’s I. A., 112. The case of Bindessuri Per- 
shad Singh v. Jankee Per shad Singh, (1889) I. L. R., 16 Cal., 482 (see 486) 
dearly supports this argument. Wright v. Graham, (L848) 18 L. J M Exch. 
29, and Barton v. Ramon. (1838) 3 M. & W., 322, are distinguishable and 
would not now be followed in England undov the Arbitration Act, s, 12. See 
also Lord v. Lord, (1855) 26 L. J., Q. B., 34, and Russell on Arbitrators 
(7th edition, 593). There is nothing to show that the inquiry is to be 
a summary one. As to the meaning of the word “ suit ” see the judgment 
of PETHERAM, C.J., in Surjan Raot v. Bhikari Root, (1893) I. L. R., 
21 Cal., 213; see 221. The question of validity of the reference cannot 
be more complicated than the questions which arise under ss. 520 and 521. 

[761] A similar argument found no favour in Brojodurlabh Stnha v. Rama- 
nath Ghose, (1897) 1. L. R., 24 Cal., 908. As to the question of appeal, if the 
award is ordered to he filed, there will be an appeal from the final decree. 
See Kali Prosanno Ghose v. Rajaui Kant Chatterjee, (1897) 1. L. Rf, 25 Cal., 
141, where the earlier cases are discussed. If the application is rejected 
the order does not operate as res-judicata - see Mohammed Nairas Khan v. 
Alain Khan, (1891) L. R., 181. A., 73 ; see 76, which shows at any rate that 
the validity of the reference may be put in issue under s. 525. The mischief 
of a contrary decision is forcibly put by PRlNSliP, J., in Surjan Raot v. Bhi¬ 
kari Raot, (1893) I. L. R., 21 Cal., 213 ; see 224. If there is an appeal from 
the order of the lower Court the present petition under s. 622 may be regarded 
as a memorandum of appeal, a deficient Court-fee being levied from the 
petitioner. 

The following judgments were delivered by the Full Bench :— 

Maclean, C. J. —The question referred for the decision of the Full Bench in 
this case is, whether’when an application has boen made under s. 625 of the 
Code of Civil Procedure, and notice has been given to the parties to the alleged 
arbitration (other than the applicant), the jurisdiction of the Court to order 
the award to be filed and to allow proceedings to be taken under it, is taken 
away by a mere denial of the reference to the arbitration on an objection to 
the validity of that reference. The affirmative of the proposition involved in 
the reference has no doubt been decided by more than one Division Bench of 
this Court, and it ’further has the support of the opinion expressed, though 
unnecessarily for the purposes of their decision, by certain members of a Full 
Bench Court in the case of Surjan Raot v. Bhikari Raot, (1893) I. L. R., J21 
Cal., 213 ; see 224. There is, however, no authority on the point by which 
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we are bourn], bo that it is open to us to consider the question on the words 
of the Code itself, apart from previous decision. The sections of the Code 
more directly governing the present case arc ss. 525 and 526, which are in 
these terms :— 

C762J SECTION 525 —" When any matter has been referred to arbitration 
without the intervention of a Court of Justice, and an award has been made 
thereon, any person interested in the award may apply to the Court of the 
lowest grade having jurisdiction over the matter to which the award relates, 
that the award ho filed in Court. 

“ The application shall ho in writing and shall he numbered and registered 
as a suit between the applicant as plaintiff and the other parties as defendants. 

“ The Court shall direct notice to be given to tho parties to the arbitration 
other than the applicant, requiring thorn to show cause, within a time specified, 
why the award should not bo filed.” 

SECTION 526.—“ If no ground, such as is montioned or referred to in 
s. 520 or s. 521, he shown against the award, the Court shall order it to be filed, 
and such award shall thou take effect as an avvaid made under the provisions 
of this chapter.” 

Now, according to a literal reading of s. 525, two conditions are requisite 
to warrant an application that an award ho filed in Court: first, the matter 
must have been referred to arbitration without the intervention of a Court of 
Justice; second, an award must have boen made thereon. It would, therefore, 
seem, on general principles, that the existence or non-existence of each of those 
conditions is a matter for enquiry and adjudication, It is difficult to see how 
the Court cun ascertain whether or not such an award as is mentioned in the 
section has been actually made, without first ascertaining, if the matter be 
disputed, whether or not there has been such a reterence as is mentioned in 
the section. It is urged that the section presupposes the existence of a submis¬ 
sion or reference to arbitration, and that if this he disputed, the Court cannot go 
into the tfiatter, hut must leave the parties to have the factum or otherwise of 
reference decided in an independent suit. The practical effect of such contention, 
if sound, would be Hi.it any party to a refere nee against whom an adverse award 
has been made, has only bo allege that thero was no reference, and he can throw 
the matter over anil paralv/e the operation of ss. 525 and 526 of the Code. 
[763] I can scarcely think this was the intention oi tho Legislature, nor do 1 
think the language of the section warrants such a contention. It is difficult 
to see why the Court, on an application under s. 525, can go into the delioate 
questions indicated in ss. 520 and 521, and yet is unable to go into that of 
whether or not there wore any reference to arbitration, which is the sub¬ 
stratum of thetwhole matter, aad upon which the summary jurisdiction under 
s. 525 is based. It seems a rather odd conclusion that the Court may go into 
questions which may result m the award being set aside, and yet oannot go 
into the question of whether or not there lias been Any valid reference to 
arbitration. It has however been urged before us that this literal interpreta¬ 
tion of this section must lie discarded, because, it is contended, there would be 
no right of appeal from an adjudication on the luctum of reference. This by 
itself, even were the contention well founded, would not be sufficient reason 
for withholding from clear and unequivocal language its ordinary meaning, for 
the function of the Court is to expound the Act as it stands according to the 
plain sense of the words used. Moreover, any argument drawn from the 
alleged absence of any right to appeal loses its force, in view of the fact that 
the same consideration would apply to the adjudication as to the existence of 
an' agreement to refer on an application under s. 523, and also as to those 
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matters of far greater difficulty and intricacy indicated in s. 521, and refer- 
entially incorporated into s. 526, though undoubtedly they would havo to be 
investigated and determined. But in fact the whole basis of this argument, 
in my opinion, has no existence, for I think the right of appeal exists. In the 
recent case of Kali Pros anno Qhose v. Rajani Kant Chatterjee, (1897) 

25 Cal., 141, a Division Bench of this Court has held that an appeal will lie 
against a decree given in accordance with an award under s. 522 of the Code, 
when the award upon which the decree is based is not a valid and legal award. 
An award cannot be a valid or legal award if there lias been no submission to 
arbitration, and how then can the Court go into the question of whether or 
not it is valid or legal if it cannot go into the question of whether or not there 
were a submission to arbitration.' T do not think [764] that s. 522 contem¬ 
plates there should be no appeal where the validity of the award is challenged. 
Another argument addressed to the Court on behalf of the opposite party 
was, that the question of whether or not there had been any subrnist-ion to 
arbitration could not be determined, on the grouud that under ss. 525 and 526 
the Court could only investigate such matters as are indicated in ss. 520 and 
521. This is a somewhat dangerous argument, for, if it were to prevail, the 
result would be that the existence and validity of the agreement to refer cannot 
be questioned, and the order to file the award would ho a matter of courso. ft 
will be noticed that under s. 526 it is compulsory on the Court to file the 
award, unless some such ground as is mentioned in ss. 520 and 521 be shown 
against it. The result is that, in my opinion, the jurisdiction of the Court to 
order an award to be filed, and to allow proceedings thereunder, is not taken 
away by a mere denial of the reference to arbitration. This view is consistent 
with the decision of a Full Bench of the Allahabad Eligh Court in the case of 
Amrit Ham v. Dasrat Ram, (1894) I. L. R., 17 All., 21. 

I think, however, that this application must he treated as an appeal, the 
time for appealing not having expired, and not as an application under s. 622 
of the Code, and the petitioner must undertake to pay any additional Court- 
fee there may be on the footing of its being an appeal, • 

Trevelyan, J.--I agree entirely with the view expressed by the learned 
Chief Justice. 

Jenkins, J. —I am of opinion that the question referred to us must he 
answered in the way proposed by the Chief Justice, and for the reasons 
expressed iniiis judgment, and I agree with him as to the mode in which the 
case should be dealt with. 

Macpherson, J. —I regret that I must in this case dissent from the decision 
of the other learned Judges of this Bench. In my opinion s. 5J15 of the Coda 
presupposes that there has been a reference to arbitration and an award 
made thereon, and [765] the Court under s. 526 must deal with the award on 
that footing, if it can do so, having regard to the nature of the cause shown. 
If it cannot, if for instance the cause shown is that there was no submission 
and consequently no award, the Court must hold its hand and refuse the 
application. 

Section 525 does not, it is true, refer to an admitted reference or an admitted 
award, but the Legislature might well refrain from using language which was 
too suggestive. If stress is to be laid on this circumstance, equal stress must 
be placed on the absence of any indication that when the question of submis¬ 
sion is a question in dispute, the Court is to determine on evidence the fact of 
a submission. I may point out that an express provision to this effect is to be 
found in s. 531 when an alleged agreement to refer is filed by one of the parties. 
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Section 526 is silent as to the course to be adopted if, in showing cause, 
there is a denial of any submission, and I see nothing in that soction or in s. 525 
to prevent the Court from refusing the application on that ground without 
enquiring into and deciding the disputed fact. The cause to he shown under 
s. 526, and established according to the decision of the Full Bench in Surjan 
Itaot v. Bhikari Baot, (1893) I.LR, 21 Cal., 213. is some cause as is men* 
tioned or referred to in s. 520 or 521, but such cause could only he shown 
when there was an actual and not merely an alleged award. It would, 
moreover, be contrary to established practice and to all ideas of justice and 
fairness that when one party alleges and the other denies a submission, the 
burden of proof should be placed on the party denying. It is the party 
objecting who is to show cause, and this Court has held that to show cause 
means to establish cause. 

The corresponding soction (321) of the Code of 1859 enacted that if no 
sufficient cause was shown against the award, the award should be filed. The 
cities lsxvari Prosad v. Bir Bhnnjan Tewari , (1871) 8 B. L. It,, 315 : 15 W. B. 
(F. B.) 9, and Chowdhri Murtaza Tlossnn v. Mussamat Bibi Bcchanissa, (1876) 
L. It., 3 I. A., 209, show that there was a difference of opinion as to what 
those words [766] meant. The intended scope of the section has not been 
made very clear in the present Code, but the altered language of s. 526, 
coupled with the absence of any extending provisions, indicate to my mind 
that the Courts were intended to deal with actual and not with disputed 
award. Sections 525 and 526 must ho read together, and so reading them they 
bear in my opinion the construction which I have put upon them. This 
construction is, moreover, consistent with what one may reasonably suppose 
to have been the intention ol the Legislature that when the tribunal undis- 
putedly chosen by tlio parties has made its award, the Court should determine 
in a summary way, without any right of appeal and having regard only to 
matters arising on the award on the conduct of the parties or the arbitrators 
in the making of it, whether effect should be given to the award. In determin¬ 
ing the scope of these sections one cannot overlook the fact that finality 
is given to the decree which by the operation of ss. 526 and 522 is to follow 
on the filing of the award, except, in so far as the decree is in excess of or not 
in accordance with the award. No appeal is allowed against an order for the 
filing of the award, and when such an order is made, the award filed is to take 
effect as an award made under the provisions of Chapter XXVII. That is 
to say, the Court is to give judgment according to the award, which must of 
necessity be the award filed ; upon that judgment a decree is to follow, and 
no appeal is to lie against that decree except in so far as it is in excess of or 
not in accordance with the award. When the decree is in strict accordance 
with the award filed, I fail to see that there is any right of appeal against the 
decree. If the Legislature intended that the Court of the lowest grade having 
jurisdiction in the matter should decide disputed questions of submission, I 
cannot believe that an appeal from the decision would havo been disallowed. 
Possibly an appeal might lie on the ground that the Court had made a decree 
which it had no jurisdiction to make, but that would mean that the Court bad 
decided matters which it was not competent to decide, and such an appeal 
would be very different from an appeal against the decree, on the ground that 
the decree was wrong by reason of*an erroneous decision on a question of faot 
antecedent to the award with which alone the Courts cat\ deal under ss. 525 
and 526. 

[707] A Fall Bench of the Allahabad High Court held in Amrit Ram y, 
Dafrat Bam, (1894) I.L.R., 17 All., 21, that the words in s. 526 “ if no ground 
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such as is mentioned or referred to in s. 520 or s. 521 ” covered all objections 
relating to the submission and the authority of the arbitrators to act. If this 
decision is right ray view of the section is wrong. I must however with due 
respect disseDt from the decision.^ It lias been already dissented from by 
FARRAN, G.J., and Sl'RAOHEY, J.—in Tejpur v. Mahomed Jammal, (1896) 
I. L. R., 20 Bom., 596, and I cannot do better than adopt the reasons of 
those learned Judges for holding that s. 526 boars no such construction as that. 
It is argued, however, that as the application under s. 525 is to bo registered 
and numbered as a suit between the applicant as plaintiff and the other 
parties as defendants, it must be dealt with as a suit, and that the Court has at 
the least an implied power to try and decide all matters arising on the appli¬ 
cation. I think no such implication rises from that direction standing 
alone and without the addition of further words such as are to he found in 
s. 331 and in s. 529 read with s. 531, and having regard to the language used 
it would, in my opinion, be going very far to hold that the provisions of the 
Procedure Code relating to suits apply to applications under s. 525, and that 
every such application is to he dealt with as a suit. If, moreover, the appli¬ 
cation is to be dealt with as a suit culminating in a decree one way or the 
other, ono is driven to what seems to me to be an absurd conclusion. The 
Court makes an order refusing the application on one or other of the grounds 
reforred to in s. 526 after adjudicating on the objections which come within that 
section. The order is a decree as defined in s. 9 [s. 2?] of the Code, for as it is 
an adjudication on a right claimed on a defence set up which, so far as regards 
the Court expressing it, decides the suit. An appeal would lie against the 
decree, an appeai not. being prohibited by any provision of law. If, however, 
the Court after a similar adjudication overrules the objections coming under 
s. 526 and makes an order that the award should be iiled, the order is not an 
appealable order, and it is not a decree because it does not finally dispose of 
the suit. Obviously also uo appeal would lie agaiuat the docroe which is 
[768] to follow on the filing ofcthe award, if the decree was in accordance 
with the award. ( 

It would follow, therefore, that if the application was refused on any 
ground set out in s. 021, the plaintiff would havo a right of appeal, but if the 
application was allowed, the objections under that section being overruled, 
the defendants would have no right of an appeal. I am unable to believe 
that any such result as this was intended or contemplated and 1 must decline 
to put upon the sections a construction which would lead to it, the more 
especially as I think they bear a more reasonable construction by which such 
a result is avoided. 

The consequence would, of course, be much more serious, § if there was a 
dispute as to the submission. In that case, if the Court held there was no 
submission and refused the application on that ground, the plaintiff would 
have a right of appeal. If it held that there was a submission and made a 
decree in accordance with the award, the defendant, in tho view which I take 
and have already expressed, would have no right of appeal. 

The real objection to putting a limited consti’uction on the two sections 
seems to be that* the defendant by denying that there was any submission 
could prevent the operation of the sections. I presume that the applicant 
would have to support his application by affidavit on verified petition, and 
that the defendant when called on to show cause must show cause in the 
same sort of way. His denial, therefore, if false, would not be without risk to 
himself. Nor do 1 see that, in my construction of the sections any serious 
hardship or inconvenience is involved. The refusal of the application on thg 
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ground that there is a dispute as to the factum of a submission means only 
this, that the special and summary procedure provided by these sections is 
not applicable to the case. The applicant is not left without a remedy, he 
can bring a suit to enforce the award, and in that suit all questions upon 
which the parties are at issue would be tried in the ordinary way and with 
the ordinary right"of appeal. 

The cases in this Court seem to mo to be all one way and in favour of 
the view I have expressed. I need only refer to [769] Ichamoyec Chowdhranee 
v. Prosunno Nath Chowdhrt, (1883) 9 Cal., 557, decided by WILSON, J.,- 

and myself, and to Bijadhur Bhugut v. Monohur Bhugut, (1883) I. L. R., 10 
Cal., 11, decided by MlTTER and TOTTENHAM, JJ. The head-note in the 
former case does not seem to he quite accurate. WILSON, J., although he 
went further than I was disposed to go, says this: There is an additional 
objection to the presont order becauso the applicant when before the Subordi¬ 
nate Judge denied altogether that the submission was binding upon her, and 
s. 525 seems to me to have no application to a case in which the submission 
or its binding effect is in dispute.” Then there is the opinion expressed by 
Pbinsisp and PiGOT, JJ., and in which I concurred, in the Full Bench case 
Surjan liaot v. Bhikari Raot, (1893) I. L. R., 21 Cal., 213. That case over¬ 
rules some of the decisions of this Court in which other learned Judges had 
taken a still more restricted view of the powers of the Court in dealing with 
applications under s. 525, and although the opinion above referred to on the 
question now raised lias not the force of a decision, it was deliberately formed 
and expressed in order to prevent the decision of the Full Bench being carried 
further than it was intended to go. 

The Bombay High Court has practically adopted the same construction in 
Samal Nath a v. Jaishankar Uulmkram , (1884) I. L. R., 9 Bom., 254, and 
Tejpur Dew Chand v. Mahomed Jammed, (1896) I.L.R., 20 Bom., 596. 

The decision of the Madras High Court imlhisanamia v. Linganna, (1894) 
I. L. R , .*.8 Mad., 423, when examined will bo found to be no authority on 
the question now raised. On the other side there is the decision of the 
Allahabad High Court already referred to. 

It follows from what I have said that I entirely dissent from the 
conclusion that an appeal lies in this case. 

Banerjee, J. —The question for the determination of which this case 
has been referred to a Full Bench is — 

[770] ‘ ‘ Whether when an application has been made under s. 525 of the 
Civil Procedure Code, and notice has been given to the parties to the alleged 
arbitration ofch^r than the applicant, the jurisdiction of the Court to order the 
award to be filed, and to allow proceedings to be taken under it, is taken away 
by a mere denial of the reference to arbitration on an objection to the validity 
of the reference.” 

The facts of the case upon which this question arises are shortly these : 
The petitioner before us applied to the Court of the Subordinate Judge of Patna, 
under s. 525 of the Civil Procedure Code, for tiling an award on the allegation 
that the same had been made on a reference to arbitration without the inter¬ 
vention of the Court. The opposite party appeared ou notice being served on 
her, and objected to the award beitfg filed in Court on the ground that there 
was no refetence to arbitration by her, and that the ekrar er deed purporting 
to embody her assent to tlie reference had been fraudulently caused to be signed 
by her without the purport of the document being explained to her. And the 
Court, toelov following the cases of Bijadhur Bhugut y. Mbttokur Bhugut, 
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(1883) I. L. R., 10 Cal., 11, and Surjan fiaotr. BhikariBaot, (1893) 1. L. R., 
21 Cal., 213, rejected the application without taking any evidence or making 
-any enquiry into the truth of the allegations on either side. Aggrieved by the 
order rejecting the application, the petitioner moved this Court, and has 
obtained the rule which has given rise to this reference. 

The answer to the question referred tous must depend upon the meaning of 
ss. 525 and 526 of the Code of Civil Procedure, and in ascertaining that meaning 
we must look not merely to the letter but also to the spirit of the law, and must 
also, as far as possible, have regard to the interpretation put by previous 
decisions upon these and other cognate provisions of the Code. 

Section 525 says: “ When any matter has beon referred for arbitration 
without the intervention of a Court of Justice, and an award has been made 
thereon, any person interested in the award may [771] apply to the Court of 
the lowest grade having jurisdiction over the matter to which the award relates, 
that the award he filed in Court. 

" The application shall be in writing and shall be numbered and registered 
as a suit between the applicant as plaintiff and the other parties as defendants. 

“ The Court shall direct notice to he given to the parties to the arbitration 
other than the applicant, requiring them to show cause within a time specified 
why the award should not be filed.” 

An applicant under s. 525 must, therefore, allege that there has been a 
reference to arbitration without the intervention of a Court of Justice, and an 
award has been made thereon in which lie is interested, and it must bo com¬ 
petent to the party summoned to show cause to show, not only that tho award 
isopen to the objections referred to in s. 526, but also that the alleged reference 
to arbitration never took place. Section 526, it is true, enacts that ” if no ground, 
such as is mentioned in s. 520 or 521, be shown against the award, the Court 
shall order it to be filed, and sucji award shall then take effect as an award 
made under the provisions of this chapter ; ” hut that canuot be taken to imply 
that the party summoned to show causp can rosist the application ofily if he 
can show that the award is open to ono or more of the objections contemplated 
by ss. 520 and 521, and that ho is precluded from urging that tiiero was no 
aotual or valid reference to arbitration. It was argued that tho effect of s. 526, 
referring only to the objections under ss. 520 and 52 L, is to make the absence 
of other objections such as that there was no actual or valid submission to 
arbitration, a necessary condition for the Courts entertaining an application 
under s. 525. But if that had been the intention of the Legislature, it would 
have been expressed, not in this obscure and indirect way, but more clearly 
and directly by making s. 525 run, not as it does, hut somewhat to the follow¬ 
ing effect, namely, “ when it is admitted by all tho parties concerned that any 
matter has been referred to arbitration without the intervention of a Court of 
Justice, etc.” Morepver, if this argument was well founded, that is, if the 
jurisdiction to entertain an application for filing a private arbitration award 
depended upon the admis-[772Jsion of all the parties concerned that there was 
a valid reference to arbitration, it would make the section practically nugatory, 
it being always in the power of a recusant party to say that he does not admit 
the fact of a valid reference to arbitration having been made. 

When s. 525 allows a party to apply to the Court for filing an award on the 
allegation that there was a private reference to arbitration and that the award 
was made upon such reference, and when it directs that the application shall 
be numbered and registered as a suit between the applicant as plaintiff and the 
other parties as defendants, and the other parties shall be summoned to show 
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cause why the award should not bo filed, the Court must be held to have 
jurisdiction (unless it is expressly taken away, which is nob tho case} to enquire 
into and determine tho question whether there has been a valid reference to 
arbitration, iu the event of the parties summoned denying the reference. And 
theobjoct of s. 526 is, in my opinion, not fo limit the jurisdiction of the Court 
under s. 525 to cases in which tho reference to arbitration is admitted, but 
simply to provide that the only grounds upon which the validity of a private 
arbitration award, made upon a reference to arbitration either admitted or 
proved, can be questioned arc precisely those upon which an award made on 
a reference to arbitration in the course of a suit can be called in question ; or, 
in other words, its object is to show that tho validity of a private arbitration 
award cannot any more than that of .m award made on a reference to arbi¬ 
tration in tho c mrsu of a suit, ho questioned on tho ground of the award being 
erroneous in fact. 

It, was next argued that if it had boon inbendod that the Court in a case 
under s. 525 should dotonnino ttio question whether there has been any reference 
to arbitration when such question is raised, then the Legislature would have 
provided in s. 588 lor an appeal against au order determining such question 
adversely to tho applicant; and it would further have provided for an appeal 
against the decree based on tho award when such question is decided in his 
favour, instead of making such decree final as the latter part of s. 526 by 
implication does. 

[773] The answer to this aigument is simple. An order under s. 525 
determining on the objection of tho party summoned to show cause that there 
has been no valid reference to arbitration and rejecting tho application which 
is numbered and registered as a suit, is clearly a decree as defined in s. 2, and 
an app.i il lies against it under s. 540. Tho case of Baboo Chintaman Sinyh 
v. Unia K an war, (1866) b \V. R. Misc., 83 : Sup. Vol. 13. L. R., 505, was relied 
upon as showing that such an order is not, appealable, but that was a case 
under thfe Civil Procedure Code of 1850, which contained no such definition of 
the term “decree” a- is given in s. 2 of tho present Code. Again, when the 
Court disallows the (»>j»ution that there has been no reference to arbitration, 
and orders the award to be filed, and a decree is made in accordance with the 
award under the hitler part of s. 526, which by implication makes s. 522 
applicable to the case, though such decree, in so far as it is in accordance 
with the award, is unuer the last-mentioned section not open to appeal, 
yet that does not bar mi appeal against the decree when the appeal 
raises the quos’ion whether there was any submission to arbitration and 
whether there was any valid avvanl at ail—Soe Joy Prokash Lai v. Sheo 
Golam Sinyh, (1884) I. L. R,, 11 Cal., 37; Kali Prosunno Ghose v. 
Raj am Kant Chatter jer., (1897) I. L. R., 25 Cal., 141 ; and Suppu, y. 
Govtnda Charyar, (1887) 1. L. R.,,11 Mad., 85; Bachman Das v. Brijpal, 
(18B4) 1. L. R., 6 All., 174. The finality that s, 522 contemplates attaches 
to a decree made in accordance with a valid award ; the appeal that that 
section bars is an appeal against the award on tho ground of the award being 
erroneous iu fact on the merits. t 

It was then argued that though s. 525 requires that an application for 
filing a private arbitration award is bo her numbered and registered as a suit, it 
does not, like ss. 331 and 531, say that the Court is to, try the case in the 
oveut of opposition in the same manner as a suit, or that its order shall have 
the R une force as a decree: and that a notice to the other parties to the award 
requiring them to show cause is not the same thing as [774] a summons bo 
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them requiring them to defend a suit. I think this argument is fully met by 
the following answer :— 

In the proceedings under the two sections referred to, namely s. 331 and 
s. 531, the matter in dispute hetweop the parties is intended to be determined 
by the Court, and accordingly it is expressly provided iu those sections that 
the matter shall bo determined by the Court in the same manner as a 
suit, and the order of the Court shall havo the same force as a decree. 
In the class of cases to which ss. 5‘25 and 026 relate, the primary matters 
in dispute between the parties are, or aro alleged to be, determined by the 
award of the arbitrators; the dispute, if any, that may arise is only as to 
certain secondary or subsidiary matters, that is, as to the fact or the validity of 
the award, or of the submission to arbitration or of both ; and if on any ground 
(including a ground such as this, namely, that there was no real or valid 
submission to arbitration), the Court holds thal the award cannot ho filed, it 
is evidently not open to tho parties to ask the Court to decide for itself the 
matters to which the award rotates; so that any specific provision to the effect 
that the Court is to decide the case as a suit would have been wholly out of 
place. The absence of any such provision cannot therefore afford valid ground 
for any adverse argument. 

Then as to tho supposed distinction between a notice to show cause and 
a summons to defend a suit, I think it 'is sufficient to say that when upon a 
notice to show cause, the party served with notice must allege and prove cause, 
and the Court must fully and finally dulovmine the validity of tho cause shown 
so far as it relates to matters contemplated by ss. 520 and 521, as Inis boon 
settled by the decision of the Full Bench in Swrjan v. hhikari (I. L. It., 21 Cal., 
213), there can be no good ground for thinking that those words imply cither that 
the Court is not to detorraino at all, or that it is to determine only summarily, 
and subject to a more complete determination by a suit, the cause shown, 
when the causo shown consists in a denial of any reference to arbitration. 

It was lastly argued that as the procedure prescribed by s. 525 is a sum¬ 
mary one, and the proceeding is instituted hv an [775] application and not 
by a plaint on payment of a propor Court-fee, it is not likely that the Legis¬ 
lature intended that any difficult questions, such as those relating to the fact 
or validity of a reference to arbitration, should he enquired into by tho Court 
under that section. But the simple answer to the argument is this, that the 
Court must under 8. 526 enquire into and determine objections such as those 
referred to in ss. 520 ami 521, which raise questions of far greater nicety 
and difficulty than those sought to lie excluded from the Court’s consideration, 
and there is no reason why tho Court should not determine these last which 
lie at the threshold of the case, when it must enquire into the former. 

Sections 523 and 524 to some extent favour the view I take. They provide 
that a party to a private agreement to refer to arbitration any matter in dispute 
may apply to have the agreement filed in Court; thereupon the application is 
to be numbered and registered as a suit between the applicant and the other 
parties to the agreement, and a notice is to be issued to them to show cause 
why the agreement should not be filed, and if no sufficient cause ho shown 
the agreement will be filed, arbitrators appointed, and the case proceeded with 
in the same manner as if the reference to arbitration had been made in a 
pending suit. Now in such a case'the cause shown can relate only to the 
fact, validity or subsistence of the agreement to submit to arbitration, and if 
the Court is to enquire into these matters in a proceeding instituted under 
s. 523, there is no good reason why it should not enquire into them in a case 
under s. 525, As 1 understand the sections included in Chapter XVII of the 
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Code of Civil Procedure, they are intended to provide for all cases of reference 
to arbitration, whether it be made, in the course of a suit, or privately without 
the intervention of a Court. The fii st group of seotions, that is, ss. 506 to 
522, provide for reference to arbitration in the course of a pending suit; the 
second group, that is ss 523 and 524, relate to cases in which the parties 
have, or arc alleged to have, before instituting any suit, privately come to an 
agreement to refer any matters in dispute to arbitration, but have proceeded 
no further; and the thud gioup, that is ss 525 and 526, to cases in which 
there has been, or is alleged to have boon, a private submission to arbitration 
followed by an [776] aw aid. lu the iiist group of sections are given in detail 
tho piovisions applicable to the -.ubjecl, while the other two groups concisely 
ami by implication lofoi to such of the provision^ of tho first group as are 
respectively applicable to tho classes ol cases they contemplate, and it is their 
brevity which has given use to the difficultly ot construing them. 

I may add tint the view 7 I take has tho effect of preventing multiplicity 
of ludtcial piocecdings by making the proceedings undor s. 526 determine 
finally all tho necessaiy questions that ma\ anse m it, and it is in accordance 
with tho view liken bv tho m.ijoiitv of the Full Bench in Iiiojo Durlubh Smha 
v. Roma Nutli (those , (1897) I L. It., 24 Cal., 908, upon a somewhat 
analogous quootion ausing upon the consliuction ol s. 375. 

It romains now to consider tho cases cited. 

Of these Chmtamoni Hmqh v. Rupa Koei, (1866) 6 W. R., Misc., 83, (which 
has alio uh been referred to abo/oj, and Lain Tswar Prosad v. Bir Bhanjan 
Tcwari, (1871) 8 B L R., 315 15 W R. (F. B) 9, were decided under the 
Civil Procedure Code of 1859 undor wliich the provisions relating to appeal 
were, as has boon shown above, different from those undor the present Code. 

The cisos of Jehamoi/re Choirdhianee \. Piosunno Noth Chowdhri, (1883) 
I. B, It., 9,Cal., 557, Hunonath Chowdhnj v. Nit, tar mi Uhowdhranee , (1883) 

I. B. B , 10 Cal , 74, which not only favour tho contention of the opposite party, 
but go a great deal fuither, have beon dissented from by the Full Bench in 
Stii)an Raot v. lihikau Root, (1893) I. L. R , 21 Cal., 213. 

The case of Bijadhui Dhuqut Monohm Bhuqut, (1883) I. L. R., 10 Cal., 

II, is no doubt againstthe view T take The decision in that case is based upon the 
terms of s 526. MlTTfcK, J , m delivering the judgment ot the Court sayB : “ It 
appears from s 520 that tho Court has jurisdiction to adjudicate only upon the 
grounds of objection mentioned in ss.’i20 and 521 ” For the reasons given above I 
[777] must rospectfulU dissent fiom this view. And the same remarks apply 
to tho Oise o ( Tejpui v Mahomed Jamal, (1890) I. L. R , 20 Bom., 596. 

The opinions of Prinsep, Pioot and Ma( riiERSON, JJ., in Surjan Raot 
v. lihikati Root, (1893) T L. R,2l Cal., 213, arc also against the view I 
take But those opinions were not necessaiy to be expressed tor the determin¬ 
ation of the question before tho Court. The ground upon which those 
opinions are based is the absence of auv reference in s. 526 to any objections 
other than thoso contomplated by ss 520 aud 521. But this ground, as X 
have tried to show above, is not sufficient to support the inference that is based 
upon it. 

The case of Muhammed Nawaz Khan v. A lam Khan, (1891) L. R., 18 
I. A., 73, was referred to as showing that the Privy Council held that aD order 
rejecting «n application for filing an awaid under s. 525 would not operate as 
res judicata upon the question of the validity of the award, and thence it was 
argued that the jurisdiction of the Court under that section must be of a 
very limited character. 1 do not think that the case cited lays down any 
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such broad rule or supports any such inference. Their Lordships overruled 
the plea of res judicata, not upon the ground of the jurisdiction of the Court 
under s. 525 being limited in any way, but solely upon the ground of the 
question as to the validity of the avgard not having been raised and decided in 
the former proceeding. 

On the other hand the cases of Amrit Ram v. Dasrat Ram, (1894) 1. L. R., 
17 All., 21, and Husanannaw Linganna, (1894) I. L. R.,18 Mad., 423, support 
the view I take. 

For the foregoing reasons I wcJuld answer the quostion referred to us in 
the negative. 

But here an important point arises for consideration. As in the view I 
take the order of the Court below rejecting the application is open to appeal, 
is it competent to the petitioner to invoke our interference under s. 622 of 
the Code of Civil [778] Procedure ? The question 1 think must be answered 
in the negative. But as, regard being had to the value of the subject-matter 
to which the award relates, the appeal lies to this Court, and as the application 
under s. 622 was made before the expiry of the time allowed for an appeal, I 
would treat the application as an appeal (provided the applicant puts in the 
proper Court-fee) and I would decree the appeal, set aside the order of the 
Court below, and remand the case to that Court for a decision on the merits. 

Maclean, C. J.—With this indication of our opinion we remit tho case 
to'the Division Benoh which referred it to us. We fix three gold mohurs as 
the hearing fee for the hearing before the Full Bench. 

S, C. C. Appeal allowed; case remanded. 

[I. APPEAL— MOTES. 

1. The Civil Procedure Code, 1908, see. 104 provides for appeals from orders filing or 
refusing to file an agreement to refer to arbitration—(«!) under Sch. II, para. 17 ; and from 
orders filing or refusing to file an award in an arbitration without the intervention of the 
Court— {f) under Sch. 11, para. 21. The decree in accordance with the award after it is filed 
is made final. 

The above provisions sot at rest the contlict of case-law previous thereto. 

2. The leading case on the subject is the.Privy Council decision in Ohulam Jilani Khan 
v. Muhammad Hussain (1901) 29 Cal., 167. 

8. Id the following cases, it was held that an order refusiug to file an award was au 
appealable decree(1905) 2 C. L. J., 80; (1905) 10 C. W. N., 601: 2 C. L. J., 153 ; (1908) 7 
C. L. J., 486; (1908) 4 Lower Burma, 130 ; (1907) P. R., 100 ; (1910) 38 Cal., 143 ; (1903) 27 
Mad., 255 F. B. 

4. Iu (1906) 35 Cal., 757 F. B., it was hell that an appeal lay from an order directing 
the filing of the award. 

5. As regards tt\e finality when the award is filed and a decree is drawn in accordance 
therewith, this decision, it was pointed out in (1905) 10 C. W.N., 601: 2 C. L. J., 153, must 
be deemed to have been overruled by tho Privy Council decision in Qhulam Jilani's case. 
In the following eases, it was held that the decree was final: —(1905) 2 C. L. J., 153 ; (1902) 

2 C. L. J., 142 ; (1906) 33 Cal., 899; (1906) 11 C. W. N., 1152 ; (1907) 29 All., 457 ; (1910) 21 
M. L. J., 263 ; (1908) 35 Cal., G48 ; contra (1905) 28 All., 21 ; (1905) 2 A. L. J., 477 : 

II. JURISDICTION TO ENQUIRE INTO FACTS OF REFERENCE AND AWARD- 

The Civil Procedure Code, 1908, Sch. 11, para. 21, expressly provides for inquiry into the 

facts of reference and of award by using these additional words, “ Where the Court is satisfied 
that the matter has been referred to arbitration, and that an award has been made thereon,” 
etc. This supersedes (1896) 20 Bom., 596 and is in accordance with (1896) 25 Cal,, 757 ; 
(1897) 20 Mad., 89; (1895) 17 All., 21; (1906) 28 All., 621; (1901) P. R., 84; (1905)4 
0. L. J., 163; 10 Cf W. N., 601; (1905) 29 Bom., 621; (1903) 28 Bom., 287 ; (1909) II 
O.L. J., 131. 

See also (1901) P.R., 84; (1904) 31 Cal., 516; (1907) 1 Sind L. R., 149; (1905) 2 C.L.J., 
431; (1899) 23 Mad., 101. 

As regards the gefieral proposition that the Court has inherent powers to inquire into the 
investitive facts of jurisdiction, seo (1909) 36 Cal., 713 ; 9 C. L. J., 563: 13 C. W. N., 654. 

III. PROCEDURE— 

Revision petition may be treated as a memorandum of appeal when in time :—(1911) 
IS 0. L. J*. 467 ; (19U) 13 C. L. J., 677.] ^ 
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APPELLATE CIVIL. 


The 25th February, 1898. 

Present: 

Mr. Justice Trevelyan and Mr. Justice Stevens. 


Brahmadeo Narayan.Plaintiff 

versus ' 

Harjan Singh and others.Defendants.* 


Transfer of Property Act {IV of 1882), s. 6, clause (a )—Reversionary 
right—Assignment of the interest of a Hindu reversioner. 

The interest of a Hindu reversioner upon the death of a widow does not come within the 
terms of clause (a) of s. 0 of the Transfer of Property Act (IV of 1882), and an assignment 
of such interest is allowed by law. 

Mussummat Lalita Koer, widow of one Lala Bhekdhari Lai, inherited 
from her husband an eight-anna share of Monza Norowli Sen and other 
properties, and sold two iinnas out of her share to Birjlal Singh for alleged 
necessities on the 20th December 1868. The defendants (1st party) are the 
heirs and assignees of Birjlal in possession of the said two annas. The defendant 
(2nd party) who is the nearest sapinda and heir of Lala Bhekdhari Lai, sold his 
reversionary right in respect of the said two annas and [779] other property 
during the lifetime of Lalita Koer to the plaintiff on the 7th November 1882. 
Lalita died in 1884, and the present suit was brought by the plaintiff for recover¬ 
ing possession of the said two annas on the ground that the sale to Birjlal was 
without any legal necessity, and became “ an absolute nullity” on the death 
of Lalita Koer. Various objections were raised by the different parties, defen¬ 
dants, and issues joined thereon, but the Court below dismissed the suit, on 
the ground that the transfer of tho reversionary interest to the plaintiff under 
the deed t>f 7th November 1882 was invalid under section 6 of the Transfer 
of Property Act (IV of 1882). 

The plaintiff appealed to the High Court. 

Dr. Rash Behari Ghosc, Babu Saligram Singh, and Babu Lakshmi Narayan 
Singh for the Appellant. 

Babu Tarak Nath Palil and Babu Umakali Mukerjee for the Respondents. 

The judgment of the High Court (Trevelyan and Stevens, JJ.) was 
as follows:— 

In this case the assignee from a reversioner is seeking to question a sale 
made by a Hindu widow. The widow is now dead. The assignment was 
made to the plaintiff during her lifetime. 

The learned Subordinate Judge has held that no effect can be given to 
that assignment, having regard to the terms of section ,6 of the Transfer of 
Property Act. 

In that section the following property iB stated not to be capable of 
transfer, namely, “ the chance of an heir-apparent succeeding to an estate, 
the chance of a relation obtaining a legacy on the death of a kinsman, or any 
other mere possibility of a like nature.” The question before us is whether 
the right of a Hindu reversioner during the life-time of the widow is included 
within this expression. It is not, we are confident, possible to include it 
within the expression “The chance of an heir-apparent succeeding to an 
estate ” The words “ heir-apparent ” are always used with reference to the 

* Appeal from Original Decree No. 200 of 1896, against the decree of Babu Juggut 
Durlat)h Majumdar, Subordinate Judge of Tirhoot, dated 25th of March 1896. 

1146 . 





HarJ'AN SiNGfet &o. [1898] 


l.L.R. 25 Cal. 786 


relation between a living person and his successor. It is not quite certain 
exactly what was meant by the expression “ heir-apparent.” It is an expres¬ 
sion which is very rarely used, except with regard to [780] the heir to tho 
throne. As far as we can see, the provisions of section 6 are only intended to 
apply to cases of a mere hope or chance of succession which may be defeated 
by the act of some person having the present disposal of the property. It can 
scarcely be said that the right of a Hindu reversioner is a mere possibility. 
It is an interest contingent upon the reversioner surviving the widow, and 
also upon the non-intervention of 4 full heir. This is a contingency depen¬ 
dent on no man’s will, but upon the happening of uncertain events. It is an 
interest which is capable of being protected by the Court. The reversioner 
can sue to restrain waste; he can, on making out a proper case, obtain a 
receiver; and he can contest alienations made by the widow. It is an interest 
which may at any time cease to be contingent by the widow giving up her 
estate. The reversioner with the widow can make a complete title to the pro¬ 
perty. A transfer of this interest is, in our opinion, not within the letter of 
the law, and, moreover, it is not within the mischief which the section was 
intended to counteract. Mere possibilities of succession are wholly incapable 
of valuation, whereas with the aid of an actuary it is not difficult to put a money 
value upon the interest of a reversioner. 

The decisions under the Civil Procedure Code as to what is attachable 
can be of no assistance to us in this case. Much which, under the law, cannot 
be sold in execution is capable of being dealt with by voluntary transfer, and 
wo think that it would be wholly unsafe to apply to the Transfer of Property 
Act decisions which have been given with regard to the Civil Procedure Code. 
In our opinion there is nothing in the law to prevent tho assignment to the 
plaintiff. An argument was addressed to us with reference to section 43 of 
the Transfer of Property Act, but having regard to our view of tho construc¬ 
tion of section 6 of the same Act, it is unnecessary for us to consider that 
argument. The decree of the lower Court must bo set asido, and the case 
remanded for determination on its merits. • 

Tho plaintiff is entitled to his costs of this appeal as against defendants 
1 and 3 to 8. 

S. C. C. Appeal allowed : case remanded. 

NOTES. 

[I. A Hindu Reversioner's right of succession is a bare possibility which cannot be 
transferred:—(1902) 29 Cal., 389 which overruled this decision ; 21 All., 71 P. C. See also 
31 Bom., 165 ; 9 C. L. D., 00 ; 10 0. L. J., 263. 

II. As regards evaluation of reversionary interests, soc (1905) 30 Bom., 304.] 
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£781] The 31 »t January , 1898. 

Present : 

Mr. Justice Ghose and Mr. Justice Wilkins. 


Motbura Mohun Lahiri and others.Plaintiffs. 

versus 

Mati Sarkar and others.Defendants.* 


Bengal Tenancy Act ( VIII of 1885), ss. 27 and 29 — Landlord and Tenant — 

Suit for rent—Enhancement of rent—Enhancement of rent by a registered 
kabuliat within 15 years from a previous oral agreement to pay 
enhancement of rent, Effect of. 

By an oral agreement in the year 1885 the tenant defendant agreed to pay an enhance* 
merit of rent, and he paid rent at that rate until subsequently he executed in the year 1693 
a registered kabuliat, by which he agreed to pay a further enhancement of rent which was 
more than two-annas in the rupee. Upon a suit for rent by the landlord based on the 
registered kabuliat: 

Held, that, inasmuch as the enhancement of rent, in s. 29 of the Bengal Tenancy Act, 
refers to enhancement after the promulgation of the Act, if in this case the enhancement 
which was made iu the year 1885 was before the Act came into force, it would not bar an 
enhancement during the period of fifteen years from the date thereof as contemplated by cl. 
(3) of s. 29. But if the said enhancement was made after the Act came into force, it would 
also not bar a subsequent enhancement within fifteen years from the date thereof, as the 
previous contract was only an oral one, and was not effectual and binding upon the defendant. 

Held, also, that having regard to cl. (b) of s. 29, as the enhancement was more than 
two-annas iu the rupee, the registered kabuliat was bad in law, if the rent then agreed to be 
paid was an enhanced rent. The kabuliat would also be bad in law, if the rent agreed to be 
paid is partly enhanced and partly increased rent. 

Held, further, that having regard to proviso (1) of s. 29, as also the provisions of s. 27, 
the plaintiff would at any rate (i.e., faili ng the kabuliat) be entitled to recover rent at the 
rate paid by the defendant for more than three years. 

The facts of the case, so far as they are necessary for the purposes of this 
report, are sufficiently stated in the judgment of the High Court. 

Babu Saroda Churn Milter, with him Babu Mukund Nath Boy, tor 
the Appellant. 

[782] Babu Mohiny Mohun Chuckerbutty for the Bespondent. 

The judgment of the High Court (Ghose and Wilkins, JJ.) was 
as follows: — 

This appeal arises out of a suit for rent at the rate of Rs. 103 per year, 
upon a kabuliat* exe cuted by the defendant in the year 1893. The defendant 
pleaded that the kabuliat was not a bond fide transaction, but was the result 
of ooercion exercised by the plaintiff and that the rent payable was 
Rs. 39-3 a year. 

The Munsif, among other issues, laid down the following:— 

(1) Whether the kabuliat was illegally and forcibly extorted from the 
defendant ? 

(2) At what rate should the plaintiff recover rent ? 

It transpired in the course of the trial that the rent of the defendant’s • 
holding had been once enhanced in the year 1292 (B. S.); end that there was 

* Appeal from Appellate Decree No. 1082 of 1896, against the decree o! K. N. Roy, Esq., 
Officiating District Judge of Pubna and Bogra, dated 19th of March 1896, reversing the 
decree of Babp Amar Cbundra Mukerjee, Munsif of that district, dated the 9th of 
September 1895. 
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a further enhancement in the year 1893 by the kabuliat executed by the defend¬ 
ant. The defendant* however, admitted in his deposition that he had boen 
paying for some years at the rate of Bs. 50. 

We should here mention thaj, in the course of argument beforo the 
Munsif, the.plaintiff stated that the increased jumma mentioned in the kabuliat 
was.due to increased area found in the occupation of the defendant, and urged 
that, inasmuch as the defendant in his written statement did not raise any 
defence as to alteration of rate of rent and area, he, the plaintiff, did not place 
before the Court all the evidence Which was available explaining the circum¬ 
stances under which the defendant, agreed to pay the rent as mentioned in the 
kabuliat . The Munsif, however, disallowed this plea upon the ground that 
the issue having been raised as to what jumma the plaintiff was entitled to 
recover, he should determine upon tho evidence adduced whether the enhancod 
jumma, as mentioned in the kabuliat, was really due to increased area, or 
increased rate, or both. 


The Munsif held that the kabuliat had not been extorted from the de¬ 
fendant as it was pleaded, and that the rent agreed to be paid under the kabuliat 
was partly increased rent on account of the excess area found in the occupation 
of the [783] defendant, and partly enhanced rent, and in excess of the rent 
then payable by the defendant. He accordingly gave a decree for such increased 
rent plus the rent then payable by the defendant, i.c., Rs. 50 with an enhance¬ 
ment upon it at the rate of two-annas in the rupee. 

On appeal by the defendant, the District Judge has held that there having 
been an enhancement in the yeftr 1292, the plaintiff is not entitled to any 
enhancement within fifteen years from that time ; that the Munsif was not, 
therefore, right in allowing an enhancement at the rate of two-annas upon the 
rupee; and that the case does not fall within the proviso (l) to section 29 of 
the Bengal Tenancy Act. He has further held that it is not proved that the 
enhancement as mentioned in the kabuliat was increased rent owing to increase 
of area. He has accordingly given the plaintiff a decree at the rate admitted 
by the defendant in his written statement. • 


Against this decree the plaintiff has preferred this second appeal. 

The first question that has been raised before us for consideration is, what 
may be the legal effect of the enhancement in the year 1292 (B.S.) as bearing 
upon the kabuliat executed by the defendant in 1893. 

It is not clear upon this record whether the enhancement in the yoar 
1292 (B.S.) was before or after the promulgation of the Bengal Tenancy Act. 
Assuming, in the first instance, that it was before the Act came into operation 
let ns examine how does the matter stand. 

Section 29 of that Act provides (omitting the 2nd and 3rd*provisos which 
have no bearing in this case) : “ The money rent of an occupancy raiyat may 
be enhanced by contract, subject to the following conditions : {a) the contract 
must be in writing and registered ; (6) the rent must not he enhanced so as 
to exceed by more than two annas in the rupee the rent previously payable by 
the raiyat ; (c) the rent fixed by the contract shall not be liable to enhance¬ 
ment during a term of fifteen years from the date of the contract. 

[784] " Provided as follows: (*) Nothing in clause (a) shall prevent a 
landlord from recovering rent at thef rate at which it has been actually paid 
for a continuous period of not loss than throe years immediately preceding the 
period for which the rent is claimed.” 

When the section says that the money rent may be enhanced by contract 
in writing and registered, it evidently means to refer to enhancement after the 
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promulgation of the Bengal Tenancy Act : it does not refer to any enhance¬ 
ment which has already taken place. Under the old law, it was not necessary 
that the contract should be 41 in writing and registered"; it could be made 
orally. The contract by which rent was enhanced in the year 1292 (B.S.) 
does not, therefore, fall within s. 29; and if follows that that contract was no bar 
to an enhancement during the period of fifteen years from the date thereof, as 
contemplated by el. (c) of the section. 

In this view of the matter, it soems to us that the contract (as evidenced 
by the kabuliat) under which tho defendant agreed to a further enhancement, 
though it is a contract falling within s. 29 of tho Act (it having been entered 
into after the Bongai Tenancy Act came into force), could not be rejected upon 
the ground adopted by the District Judge. But then cl. ( b ) of the section 
enjoins that tho rent payable by a ra 'ujat must not be enhanced so as to exceed 
by more than two annas in the rupee. Tho ront agreed to be paid under the 
kabuliat of 1893 was certainly more than the limit prescribed by the section ; 
and it, therefore, follows that the kabuliat is bad in law, if the rent then 
agreed to be paid teas enhanced rent. 

But supposing, on the other hand, that the enhancement of 1292 (B.S.) 
was offeetod after the Bengal Tenancy Act came into operation, let us examine 
what may bo tho relative rights of the parties. , 

What s. 29 of the Act evidently contemplates is that when the rent of an 
occupancy raiyat is enhanced after the promulgation thereof it must be, in 
order to make the contract effectual and binding, in writing ; and the docu¬ 
ment must be registered. The contract by which the rent was enhanced in 
[785] 1292 B.S., if it was after the Act came into forco, and being only an oral 
contract, was not and is not effectual and binding upon the defendant. It may, 
therefore, be left out of consideration. If it be so left out, the provisions of cl. 
(c) of s. 29 would not operate so as to debar the plaintiff from claiming enhance¬ 
ment in tho year 1893. But then, having regard to cl. (6) of the section, the 
rent could not be enhanced so as to exceed by more than two-atmas in the rupee 
the rent previously payable. It is unquestioned that tho enhancement made 
in tho year 1893 was far above the limit prescribed by cl.(fr) and that being so the 
kabuliat is bad in law if the rent then agreed to be paid was enhanced rent. 

But it has been contended beforo us that, having rogard to the defence 
raised in tho written statement, the issue framed by the Munsif as to what 
the jamma was which tho plaintiff was entitled to recover in this case, 
was not clear enough, so as to call upon the plaintiff to adduce evidence 
upon the question whether the rent mentioned in the kabuliat was 
enhanced vent, or it was but increased rent assessed upon the increased area 
found in the occupation of the defendant- We think that tho contention of 
the appellant ift this respect is correct. The Munsif practically admitted it to 
be so, but yet he oxamined the evidence such as it was upon the record, and 
found that the rent stated in the kabuliat was partly increased rent and partly 
enhanced rent. The learned Judge, however, has upon the same evidence arrived 
at a conclusion wholly adverse to the plaintiff. 

In the view that we have just expressed, wo think that the plaintiff is 
entitled bo a remand for the purpose of enabling him to adduce evidence upon 
the question, whether the rent agreed to he paid under the kabuliat was 
increased rent with reference to the increased area in the occupation of the 
defendant. If this question be found against him, the claim<.for rent at the rate 
of Rs. 103 must be disallowed, otherwise it should be allowed. 

We should here state that, supposing it be found that the said rent ia 
■ partly” enhanced and partly increased rent, as it was held by the Munsif, the 
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plaintiff would not be entitled to aecover [786] the increased rent as was 
allowed by that officer ; for the contract as evidenced by tho Icabuliat could 
not be divided into two parts, one part referable to a valid transaction, and the 
other part to an invalid'transaction. . See in this connection the case of Kristo 
Dhone Ghose v. Brojo Govindo Roy, (1897) T. L. E., 24 Cal., 895. 

There is one other matter which arises in this appeal, and that is with 
reference to the admission of tho defendant in Ills deposition as to the rent he 
has been paying for some years, i.e., for more than three years, fie admits 
this rent to be Es. 50, and having'rogard to proviso (1) of s. 29, as also the 
provisions of s. 27 of the Act, wo think that there is no reason why the 
plaintiff should not, at any rate, i.e., failing the kabuhal, recover rent at the' 
rate of Es. 50 as admitted by the defendant. 

We accordingly sot aside tho decrees of both tho Courts below, and send the 
case back for retrial upon the question which wo have already referred to, and 
with reference to the observations wo have just made, costs to abide the result. 

The judgment that we have just delivered will be applicable to appeals 
Nos. 1119, 1120, 1121 and 1124 of 1896. 

No. 1116 .—The judgment that we have delivered in appeal No. 1082 is 
also applicable to this appeal, with this exception, that, tho defendant in this 
case has made no admission in his deposition on oath that ho had been paying 
any. higher rent than that which is stated in his written statement, and, 
therefore, tho observations that wo have made in appeal No. 1082 as regards 
the effoet of the admission of the defendant in that case are not applicable 
here. Tho caso will, however, ho remanded for retrial with reference to the 
other remarks that we have made in that ease. The judgment in this appeal 
will be applicable to appeals Nos. 1117,1118 and 1122 of 1896. Those easos 
will also bo remanded for retrial and tho costs will abide the result. 

Appeal allowed : case remanded. 

S. C. G. 


NOTES. 

[This was overruled in (1905) M2 Cal., ">95 : 9 C. W. N., 205: 1 C. L. J., 10.J 

[787] The 14th April, 189$. 

Present: 

Mu. Justice O’Kinealy and Mr. Justice Ramuini. 


Nilmadhub Patra and others.Defendants 

versus m 

Ishan Chandra Sinha Hikim and others.PlaintilTs. 


Land Registration Act (Bengal Act VI1 of 1876), s. 78—Registration 
in regard to a share—Right to receive rent. 

When some out of several proprietors of an estate, who collect the rent jointly, have 
registorod their names under the Land Registration Act, all the proprietors are untitled to 
join in an action for the whole rent, but a decree will be made only in respect of the rent 
proportionate to the share registered. Under $. 78 of tho Land Regi.-Aration Act, the penalty 
of non-registration is the forfeiture, not of the whole rent, but of the rent of the share 
in regard to which the landlord is unregistered. 

* Appeal from Appellate Decree No. 990 of 1896, against the decree of B. Q. Gcidt, 
Esq., District Judge of bankura. dated the 7th of April 1896, affirming the decree of Baku 
Upendra Nath Dutta, Munsif of Katra, dated the 15th of July 1895. 
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The facta of the case, so far as they are necessary for the purposes at this 
report, are shortly as follows: The plaintiff sued to recover arrears of rent m 
respect of 14 annas share of a jama held by the defendants under them, some 
of the plaintiffs had registered their names under the” Land Registration-.Act 
with regard to thpir respective shares amounting to 8£ annas; the shares of 
the other plaintiffs were not registered. It was found that the rent of the 
14 annas was collected jointly. The Murisif dismissed the suit on the ground 
that the plaintiffs were not entitled to a decree for the entire rent under s. 78 
of the Land Registration Act, nor were they entitled to a decree for the regis¬ 
tered share, as that would amount to an apportionment of the rent. Upon 
appeal, the District Judge reversed this judgment, and decreed the claim pro¬ 
portionate to the share registered. The defendants appealed to the High Court. 

Babu Dtvarkanath Chakravarly for the Appellants. 

Dr. Asutosh Mookerjec for the Respondent. 

Tiie judgment of the High Court (O’Kinealy and Rampini, IJ ), was as 

follows: — 


The plaintiffs in this suit sued for the rent of the years 129G f788] up to 
the 12 annas kist of 1299. The plaintiffs are 14 annas co-sharers. The defend¬ 
ants Nos. 1 to 5 are tenants of the land. They are also the owners of the 
remaining 2 annas of the landlord's interest. The matter is, however, 
immaterial, as the plaintiffs have been found to have been hitherto in separate 
collection of their 14 annas sha^e of the rent. The plaintiffs are registered 
under Bengal Act VII of 1876 to the oxtent of 8£ annas only. They are 
unregistered as to the remaining annas. The lower Courts have given 
them a decree for 8 annas sharo of the rent claimed by them, except as respects 
the rent of 1296, which has been hold to be barred by limitation. It is not 
clear why the plaintiff's have not got a decree for the remaining £ anna with 
regard to which they have been registered. But no question as to this arises 
in this appeal. 

The defendants appeal and contend that the plaintiffs are not entitled to 
any rent at all, inasmuch as to give them a decree for 8 annas of the 
rent, it is said, is to apportion the rent to this extent, which they do 
not ask and are not entitled to ask should be done in this suit. We think there 
is no force in this contention. There cannot be held to be in this suit any 
apportionment of the rent, which has been found to be Rs. 74-10 per annum. 
The suit has been perfectly rightly framed for the whole of the rent due to the 
plaintiffs. All the co-sharers are parties to the suit. The plaintiffs’ claim to 
the amount of rent not decreed to them has been dismissed. The defendants 
cannot be sued for it again, which is greatly to their advantage. The next 
time the plaintiffs sue for their rent, they will have to sue again for the rent of 
their 14 annas share. There is nothing in the decree in this suit which will 
justify them in suing in future for the 8 annas share for which they have got a 
decree. The decree must be regarded as in favour of all the plaintiffs and not 
in favour of those only who have been registered. It is true that the Munsif in 
calculating the amount due to the plaintiffs has specified the plaintiffs whose 
names have been registered and the extent of the shares for which they have 
been registered. But he has done so for arithmetical purposes only, and not 
for the purpose of apportioning the rent among the plaintiffs. 


[789] To hold that the defendants are entitled to have the suit entirely 
dismissed because the plaintiffs have not registered their names for the whole 
of tteir 14 annas share would be to enable the former to evade the payment of 
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their just debts on a most technical pica. If this be the law, it will always be 
possible for a tenant to escape payment of the whole of his rent by showing 
that some fractional share of his landlord’s interest is unregistered. 

But it does not seem that Act Y1I of 1870 ever intended that such should be 
the case. On the contrary, the 2nd para of section 78 of Bengal Act VII of 1876 
appears expressly to provide that a proprietor is entitled to recover his rent for the 
share for which he is registered, while being refused his rent only for the sharo for 
which he is unregistered. The 2yd para of section 78 runs thus ; “ No person 
being liable to pay rent to two or more such proprietors, managers or mortgagees 
holding in common tenancy shall be hound to pay to any one such proprietor, 
manager or mortgagee more than the amount which boars the same propor¬ 
tion to the whole of such rent as the extent of the interest in respect of which 
such proprietor, manager or mortgagee is registered hoars to the entire estate 
or revenue free properly.” The penalty of non-registration is therefore the 
forfeiture, not of the whole rent, but ol the rent of the share in regard to which 
the landlord is unregistered. For theso reasons, wo affirm the decree of the 
Lower Appellate Court and dismiss the appeal with costs. 

S. C. B. Appeal dismissed. 


NOTES. 


[See also (1900) ft C. W. N., 


:H»0 ; (1909) 111 0. \V. N., 509.] 


[ 25 Cal. 789 ] 

The dOth March, 1898. 

Present: t 

Mr. Justice Trevelyan'and Mr. Justice Banerjee. 


Gunessar Singh.Defendant 

versus 

Gonesh Das.Plaintiff.* 

Public Demands Recovery Act (Bengal Act VIl of 1880), s. 2—Revenue. 

Court—Sale under Certificate —Jurisdiction — Limitation — 

Appeal to Commissioner for setting aside. sale — SiiH to 
set aside sale—Order of Revenue Court selling aside 
. sale -Powers of the. Civil Court. 

A salo was held on the 9th September 1893, in execution of a certificate under the Public 
Demands Recovery Act (Bengal Act VII of 1880). On the [790] ‘2nd January 1894, an 
appeal was preferred to the Commissioner under ». 2 of Act VII of 180S for setting aside the 
sale after the expiry of sixty days prescribed for appeal. The Commissioner ordered an 
inquiry into the question whether the appellants before him were prevented from taking steps 
in consequence of fraud. The purchasor»oomplained against this order before the Board of 
Revenue, who acting under their powers of revision set aside the certificate, and the 
Commissioner subsequently set aside the sale without hearing the purchaser. 

* Appeal from Original Decree No. 1G3 of 1896, against the decree of Babu Chundi 
Charan Sen, Officiating Subordinate Judge of Tirbout, dated the 15th of April 1896. 
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In » nait brought in tho Civil Court for the same object during the pendency of the appeal 
before the Commissioner, and decided by the lower Court after the orders of the Board and 
the Commissioner setting aside the certificate and sale were passed. Held, by the High Court 
on appeal:— f 

(1) . The plaintiff was entitled to proceed simultaneously in the Civil Court and in the 
Rovenue Court. If the-sale be validly set aside by the Revenue Courts, a decree must follow 
in the suit. 

(2) . Section 2 of the Public Demands Recovery Act (Bengal Act VII of 1868) applied to 
a sale under the Certificate Act (Bengal Act VTI of 1880), and tho appeal to the Commissioner 
■was rightly made undor that section. Sadhusaran Singh v. Punchdeo Loll, (1886) I. L. R., 
14 Cal., 1, followed. 

(S). As regards the contention that the Commissioner had no jurisdiction to entertain 
the appeal as it was barred by limitation, the question of limitation cannot be held to be one of 
jurisdiction, and the grounds of the Commissioner’s finding on that point cannot bedisoussed 
in the High Court. Mahomed llossain v. Purundur Mahto, (i8Sb) I. 1j. R., 11 Cal., 287, and 
Mungut. Pershad Dichit v. Grija Kant Luhiri, (1881) 1. Ij.lt., 8 Cal., 51: L. R., 8 I. A., 
123 : 11 C. L. R., 113, reforred to. 

(4) . The Civil Court has no authority to reverse the order of a Revenue Court, which 
sets aside a sale. 

(5) . Tho reason for overruling the objection on the ground of limitation applied to the 
objection that the Commissioner had not heard the purchaser, and that objection also could 
not be entertained. 

THIS was a suit to set aside a sale held in execution of a certificate made under 
a. 5 of the Public Demands Recovery Act (Bengal Act VII of 1880). The facts 
were these: The Road Cess Doputy Collector of Darbhanga called upon 
the plaintiff in this case to furnish jammahandi papers in respect of 
mouzah Subhankerpur, of which plaintiff was the proprietor. The papers 
were not furnished, and a daily fine was imposed, which amounted to more 
than Rs. 400 in the course of several months. A [791] certificate was then 
made for the realization of the fine on the 23rd June 1893, and in execution of 
that certificate, mouzah Subhankerpur was sold on the 9th September 1893, 
and purchased by the defendant. The delivery of possession to the purchaser 
was made on the 5th of December 1893. The plaintiff thereupon, on the 2nd 
January 1894, preferred an appeal to the Commissioner of the Patna Division 
for setting aside the sale on the grounds, among others, that all the proceedings 
had been held without his knowledge ; that the mouzah in question was not 
liable to pay road cess, as it was included within a Municipality and as it was 
also exempted from liability to pay cess undor a Government notification ; and 
that the proceedings were fraudulent and collusive. 

While this appeal to the Commissioner was pending, the plaintiff 
instituted the present suit in the Civil Court on 4th December 1894. 

On tho 12th December 1894, the Commissioner passed an order directing 
the Collector to enquire into the question of fraud ; the purchaser appealed to 
the Board of Revenue against that order, and the Board on the 9fch May 1895, 
in the exercise of its revisional power, set aside the certificates in execution of 
which the Bale was held. The Commissioner, also, by his order dated the 4th 
February 1896, set aside the sale. 

Nine issues were originally raised in this suit, of which it is necessary to 
mention the following:— 

“ lsf. Whether the appeal to the Commissioner was filed within time ? 
If not, is the suit barred ? , 

“ 2nd. Whether the Civil Court has jurisdiction to entertain the suit ? 

“ 3rd. Whether the suit is barred by limitation ? When did the 
plaintiffs cauSe of action arise ? 
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“ 7 th. Whether the present suit was maintainable before the disposal of 
the appeal by the Commissioner ? " * * * 

An additional issue was fixed after the order of the Board of Revenue, 
dated 9th May 189&, was received by the lower Court; that issue was as 
follows:— 

[792] * ‘ Whether the order of the Board of Revenue, dated 9th May 
1895, is valid, and how it affects the sale ? ” 

The order of the Commissioner, dated 4th February 1896, setting aside 
the sale was also filed by the plaintiffs in the lower Court. 

In the judgment of the lower Court, the Subordinate Judge held — 

“ In this altered state of things brought about by the order of the Board 
of Revenue as well as that of the Divisional Commissioner, 1 find that defend¬ 
ant is not entitled to retain possession of the property purchased by him, and 
consequently plaintiff is entitled to a decree for possession after a "declaration 
of his right to it as well as for mesne profits.” 

The defendant appealed to the High Court. 

Sir Charles Paul (Advocate-General) and Bahu Tar ah Nath Valit, Babu 
Ram Charan Mitra, and Babu Ilaldco Singh for the Appellant. 

Bahu Lai Mohan Das, and Babu Nalini lianjan Chat terjae, for the 
Respondent. 

The judgment of the High Court (Trevelyan aud Banerjee, JJ.) was 
as follows:— 

In this case the learned Subordinate Judge of Mozufi'erpore has set aside a 
sale held in execution of a certificate for the recovery of public demands given 
under s. 5 of the Public Demands Recovery Act. 

The decree has been made on the ground that the Revenue authorities 
have set aside the certificate and sale since the institution of this suit. The 
only question argued before i.s, and the only question which arises in this * 
appeal is, whether under tho circumstances the Commissioner of l?atna had 
authority so to do. 

The following are tho only facts to which it is necossary for us to refer. 
The certificate is dated the 23rd of June 1893. 

On the 9th of September 1893 the sale was held. 

On the 5th of December 1893 possession was given to the purchaser by 
the Revenue authorities. 

[793] On the 2nd of January 1894 the proprietor preferred an appeal to 
the Commissioner of the Patna Division, alleging that he had no knowledge of 
any of the proceedings and asking him to set asido the sale. * 

On the 4bh of December 1894 this suit was filed with the object of setting 
aside the sale. 

On the 12th of December 1894 the additional Commissioner of Patna 
dealt with the appeal. The objection had been taken that the appeal was 
barred by limitation. This had been met by a charge of fraud. Tho Commis¬ 
sioner held that: fraud would be an answer to such objection, and directed 
the Collector to enquire and report as to the charge of fraud. 

The purchaser then applied to the Board of Revenue to reverse the order 
of the Additional Commissioner. Although his appeal was confined to a com¬ 
plaint against the action of the Commissioner, the Board of Revenue on the 
9th of May 1895 set aside the certificate on the ground that the fine in respect 
of which it was issued was unjust. 
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On the 4th of February 1896, the Additional Commissioner sot aside the 
sale. He held that the sale was brought about fraudulently and without legal 
justification, but curiously enough, although he came to this conclusion, he 
considered it unnecessary to hear the purabaser, who was the person against 
whom he was making the order. This order, whatever may be our conclusion 
as to its validity, violates the elementary principle which is binding upon all 
persons who exerciso judicial or quasi-judicial powers, namely, that an order 
should not be made ugains( a man’s interest, without there being given to him 
an opportunity of being heard. This really concludes the facts which are 
necessary for our decision. 

On the 15th of April 189(5, the learned Subordinate Judge decreed this suit 
on tho footing of the action taken by the Revenue authorities. We have to 
determine whether the action of those authorities was within their powers. 

The plaintiff was entitled to proceed simultaneously in the Civil Court 
and in the Revcnuo Courts. Tho more ample and easier remedy was available 
to him in the Revenue Courts. If the [7943 sale he validly set aside by the 
Revenue Courts a decree must tollow in tho suit. 

The first question arises as to whether tho appeal to the Commissioner 
could liavo been entertained by that officer. 

This appeal could only have been made under s. 2 of Act V1X (B.C.) of 
1868. It has been contended that that section has no application to sales 
under the Certificate Act, VII (B.C.) of 1880. This contention is concluded 
by the authority of the decision of a Division Bench of this Court in Sadhu- 
sntatt Singh v. Panchdeo Lall, (1886) I.L.R., 14 Cal., 1, with which we see no 
reason to differ. 

It has also been contended that Mr. Bolton had no jurisdiction to enter¬ 
tain the appeal as it was barred by limitation. In the view which wo take of 
this question it is not necessary for us to determine whether the appeal was 
barred by limitation. If we had to determine it we would have great difficulty 
in holding that it was not barred. But although wo might hold that Mr. Bolton 
ought to have refused to entertain the appeal, yet wo cannot hold that 
the question is one of jurisdiction, and that we can discuss the grounds of 
his finding. 

It was in our opinion for Mr. Bolton, and for him alone, to construe the 
section and to determine whether the appeal was barred hy limitation. We are 
not a Court of Appeal or Revision from his decision except in casos where the 
law allows the Civil Court to interfere. The law allows the Civil Court to 
reverse a sale under certain circumstances, but there is nothing in the law 
authorising a CfVil Court to reverse the order of a Revenue Court which sets aside 
a sale. We cannot question his decision on this question of limitation any more 
than it would be possible for us in a suit to determine that a decree made 
in another suit was barred hy limitation, and that th*e decree was there¬ 
fore without jurisdiction. If authority were required for this last pro¬ 
position, we would refer to the decision of a Division Bench of this Court— 
Mahomed Hossain v. Purundnr Mahlo, (L885) I.L.R., 11 Cal., 287. The 
[798] well known case of Mungul Pcrshad Dichit v. Grijakant Lahiri, (1881) 
I.L.R., 8 Cal., 51: L. R., 8 I. A., 123: 4 11 C. L. R., li.3, also supports the 
proposition that an erroneous decision on a question of limitation cannot be 
treated as invalid unless it be set aside in a way provided by law. 

A similar reasoning would prevent our entertaining any objection to the 
Commissioner’s order on the ground that he had not heard the purchaser. 
If the purchaser was aggrieved on this account, there is no doubt that 
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he could have found an appropriate remedy in the procedure of the 
Revenue Court; but whether that be so or not, we cannot treat as invalid an 
order made by the tribunal to which the Legislature has entrusted the power of 
making such order. We have no power to enquire into the circumstances 
under which the order was made or into the propriety of the order. 

Having given this case our most careful consideration we are unable to 
disagree with the view taken by the Court below, and accordingly we dismiss 
the appeal with costs. 

S. C. C. * Appeal dismissed. 


NOTES 

[This was affirmed by the Privy Council iu (1906) 33 Cal., 1178. Soo also (1907) 6 
C. L. J., 472.] 


[23 Cal. 795] 

The 2nd February, 1808. 

Present : 

Mk. Justice Trevelyan and Mr. Justice Bankk.tke. 


Ganjossar Koer and another.Appellants 

oarsus 

The Collector of Patna.Respondent. * 

Letters of Administration—Court of Wards — “ Person." 

The Court of Wards is not a “ person,” and letters of administration cannot under the 
law be granted to it. • 

The facts of this case, so far as they are material for the purpose of this 
report, are given in the judgment of the High Court. There were two applica¬ 
tions for letters of administration before the District Court, one by the Court of 
Wards and another by Ganjessar Koer and Mohan Koer, and the applicants in 
one case were objectors in the other. The District Court decreed the application 
of the Court of Wards and dismissed that of [796]( Janjossar Koer and Mohan 
Koer, who preferred two appeals to the High Court, Nos. 27 and 28 
respectively, against the orders of the lower Court. 

Mr. IP. C. Bonncrjee, and Babu Basant Kumar Bow and Babu Sahgram 
Singh, for the appellants. . 

Sir Charles Paul. ( Advocate-General ) and Babu Ham Gharan Mitra, Babu 
Lai Mohan Das and Balm Karuna Sindhu Mukerjee for the Respondent. 

The judgment of the High Court (Trevelyan and Banerjee, JJ.) was 
as follows 

These two appeals arise out of an order made hy the learned District 
Judge of Patna.. 

The facts, so far as they are material for the purpose of these cases, are 
very shortly these: A man named. Mahadeo Porshad died in December 1894 
leaving a will, probate of which was given to his widow, who died on the 
29th August_189o. Mahadeo Pershad left a son who was then and is s t ill a 

•Appeals from Original Decree Nos. 27 and 28 of J897, against the decree of J, Knox- 
Wight, Esq., District Judge of Patna, dated the 5th of December 189C. 
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minor. The Court of Wards has obtained possession of the estate under 
the powers given to it by the Court of Wards’ Act. At one time it seemB that 
the Collector on behalf of the Court of Wards obtained an order appointing 
him Manager of the Estate under Act VIII of 1890. But under s. 42 of that 
Act be was subsequently discharged, so the matter is at present quite free from 
the effect of that order. The Collector has now applied to the Judge for 
letters of administration. An application has also been made by two ladies, 
Ganjessar Koer and Mohan Koer, who claim to be relations of the minor, and 
as such entitled to administer the estate of which the minor is the heir, 
namely, the estate of his father. 

The learned District Judge has granted letters of administration to the 
Court of Wards and dismissed the application made by the ladies. 

It is admitted by the learned Advocate-General that the Court of Wards is 
not a person,and that letters of administration cannot under the law be granted 
to it. It is obvious that the powers of the Court of Wards are limited by 
the terms of the [797] Court of Wards Act. It is not necessary for us to go at 
any length into that question, as’t has not been contested. It follows, therefore, 
that the order granting letters of administration to the Court of Wards cannot 
stand and must be set aside. The result is that the petition of the Collector 
must be dismissed with costs in both Courts. 

With regard to the application made by the ladies, the learned Advocate- 
General suggests to us that there is no necessity for granting letters of 
administration at all, the property being in the hands of the Court of Wards. 
But we think that it is clear from the judgment of the learned District Judge 
that the ladies' application has not been considered independently and apart 
from the application of the Collector. It was only because the learned Judge 
thought that administration should be given to the Court of Wards that he 
dismissed the application of the ladies. Inasmuch as, in our opinion, the 
application of the Collector was a wrong one, the ladies are entitled to a con- 
•sideration of their application. It may be that on such consideration being given 
to it, it might appear that there is nothing to administer, nothing but the 
interest of the heir, and that that interest is in the hands of the Court of Wards. 
But if there be anything to administer then the question arises who is to he 
appointed administrator. The ladies are entitled to be heard on that question. 
There is a provision in s. 31 of the Probate and Administration Act for 
granting of letters of administration with the will annexed where a minor is 
the sole residuary legatee. In that ease letters may be granted to the legal 
guardian of such minor or to such other person as the Court shall think fit. 
The learned Judge will have to act under that section if he finds that there is 
property which oyght to be administered according to law. It must be under¬ 
stood that in all that we have said we are not expressing any opinion as to 
whether it is possible for the Collector in any way to acquire a sufficient status 
to oppose the application of the ladies. With regard to oosts in the case in 
which the ladies are the applicants, we think that the proper order is that the 
costs of the appeal to this Court do abide the result. 

S. C. C. Appeals allowed. 


N0TE8. * 

[See also (1907) 35 Cal., 156. ] 
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The 3rd June, 1898. 

Present: 

Mr. Justice Banerjee and Mr. Justice Stevens, 

Driver.Petitioner 

' versus 

Queen -Em press.Opposite Party. * 

Criminal Procedure Code (Act X of 1882), ss. 107 and 118—Wrongful act 

likely to occasion a breach of the peace—Practice—Rule issued upon 
the Magistrate—Right to appear of a party interested in the result. 

The granting of leases to tenants of land not in one’s possession does not constitute a 
wrongful act such as s. 107 of the Criminal Procedure Code. (Act X of 1882) contemplates. 

Whore the notice diroets a person to show cause why ho should not be bound down 
to keep the peace, it is improper to make an order directing him to execute bonds for his 
good behaviour. 

When a rule is issued upon the Magistrate to show cause, and the order sought to bo 
sol aside is one that is only intended to secure the peace of the district by binding down the 
petitioner, the Magistrate is the only party entitled to be heard. Any other party interested 
in the result of the order cannot appear. 

THE petitioner is the Manager of the Estate of Rai Kashi Prasad Singh and 
his brothers, who are the proprietors of certain mouzas in Bogusarai, of whioh 
twenty-six were held by the Manjoul Indigo Concern for a long period under 
divers leases, the last of which expired in September 1898. The petitioner, as 
Manager of the Estate, leased out the mouzas to other tenants, who gave kabuli- 
yats. The District Magistrate in his judgment stated as follows : “ I find 

th it. .1. C. M. Driver (the petitioner) is doing arid is likely to do wrongful acts, ‘ 
viz., the giving of leases of land not in his possession and thereby instigating 
the lessees to commit criminal trespass on the land, and otherwise wrongfully 
dispossess the rightful occupiers, and that these wrongful acts are in the 
highest degree likely to give rise to breaches of the peace in the village of 
Manjoul and the neighbouring villages, and I therefore order under s. 118 of 
the Criminal Procedure Code that he give a bond with sureties for the 
[799] amounts noted below for their [his ?] good behaviour for one year.” 
The petitioner moved before the High Court against the above order. 

Mr, Garth and Mr. P. L. Roy for the Petitioner. 

Mr. Jackson for the Opposite Party. 

The judgment of the High Court (Banerjee and Stevens, JJ.) is 
as follows:— 

This is a rule calling on the Magistrate of the District to show cause why 
the order of the Magistrate of Monghvr, dated the 15th February 1898, calling 
upon the petitioner to execute bonds with sureties, should not be set aside, on 
the following grounds, namely, first, that the order is not warranted by the 
finding arrived at by the Magistrate; second, that it is inconsistent with the 
notice which he was called upon to’answer ; and third, that it is not warranted 
by law, and is otherwise not a fit and proper order under the circumstances of 
the case. 

* Criminal Revision Nos- 264 and 265 of 1898, against the order passed by F. Roe, Esq 
Di strict Magistrate of Monghyr, dated the 15th of February 1898. 
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The learned Magistrate has submitted a written explanation, and 
Mr. Jackson appeared to show cause on behalf of the Manjoul Factory between 
the proprietors of which and the petitioner the dispute that has given rise to 
these proceedings is said to exist. , 

As the rule is issued only upon the Magistrate to show cause, and as the 
order that is sought to be sot aside is one that is only intended to secure the 
peace of the district by binding down the petitioner, and does not and cannot 
determine any question of disputed possession between the petitioner and 
any other party with whom he may have disputes, the Magistrate in our 
opinion is the only party entitled to bo heard in a case like this; and we have 
accordingly held that Mr. Jaclcsoti, who appears only for the Manjoul Factory, 
is not entitled to bo heard in this rule. 

It is true that the learned Magistrate in the last paragraph of the 
explanation submitted by him says that the first party should he given an oppor¬ 
tunity of showing causo against the rule, as thoy are very considerably interested 
in the result, and the Magistrate requests that a postponement be granted 
to admit of their doing so. Hut we can only express our regrot that the 
learned District Magistrate should have taken this view of the [800] matter. 
He was called upon to show cause. Ho has submitted a written explanation 
which we have duly considered ; and if he wished that cause should be shown 
on his behalf by anyone appearing before us, it was quite competent to him 
to have instructed the Legal Remembrancer to appear and show cause before 
us. But he has gone a little out of the way in saying that, the persons whom 
he calls the first party should have an opportunity givon them of showing 
cause, because they have a very considerable interest in the result. 

As we have said above, the party interested in the result is the Magistrate 
of the district. Proceedings under s. 107 of the Criminal Procedure Code are 
only intended for the security of the public peace, and not for the purpose 
of enabling one of two contending parties to help themselves in recovering or 
retaining possession of immoveablo property, after having their adversary’s 
hands tieifdown by an order under that section. If it was thought necessary 
that an order should be made relating to the possession of any immoveable 
property, which is the subject matter of dispute between contending parties, 
the proper course was to have instituted proceedings under section 145 of the 
Criminal Procedure Code ; and then the parties would have had due notice of 
the case they had to meet, and each party could have put forward evidonce to 
prove his possession of tho land in dispute. 

We were then referred to a permission granted by tho Legal Remem¬ 
brancer to Mr. MacNair, authorizing him to show cause in this case. We do 
not think that guch permission is equivalent bo instructing that gentleman to 
appear on behalf of the Magistrate ; nor were we asked to allow the learned 
Counsel to appear on behalf of the Magistrate. We do not think that a mere 
permission of this sort by tho Legal Remembrancer is equivalent to an authority 
to appear for the Magistrate or for the Crown. 

That being so, now let us seo how the case stands on the merits with 
reference to the first ground. We observe that what the learned Magistrate 
has found is that the petitioner before us is doing wrongful'acts which may 
lead to a breach of the peace. To quote the learned Magistrate’s own words, 
he says . “ I find [801] therefore, on enquiry that J. C. M. Driver, Baiju Lai 

and Damri Lai, are doing, and are likely to do, wrongful acts, viz., the giving 
of leases of lands not in their possession and thereby instigating the lessees 
to commit criminal trespass on these lands, and otherwise wrongfully 
dispossess their rightful occupiers, and that these wrongful acts are in the 
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highest degree likely to give rise to breaches of the peace in the village of Manjoul 
and neighbouring villages, and I therefore order under a. 118 of the Criminal 
Procedure Code that they give each a bond, with sureties, for the amounts 
noted below for their good behaviour for one year.” 

Now this finding and the conclusion based thereon are, in our opinion, 
■clearly wrong. In the first place the giving of leases to tenants by a party who 
is not in possession is not necessarily a wrongful act. If a party is rightfully 
entitled to immoveable property and has been wrongfully kept out of possession 
thereof, there is nothing wrong in his giving a loase of such property to another 
party. If the party taking the lease goes to take possession peaceably, there 
is nothing wrong in that act. It is only where a party goes to take possession 
by force that any wrong is clone. 

The mere fact, therefore, of the petitioner before us having given leases to 
parties of land, not in the possession of his employer, cannot in our opinion 
constitute a wrongful act such as s. 107 of the Code of Criminal Procedure 
contemplates, and if that is not a wrongful act, fcho whole foundation for the 
proceeding is gone. It maybe that ryots taking leases from, or executing 
kabuliats in favour of, a lessor who is not in possession may feel induced to 
commit a broach of the peace in their attempt to take possession. If they 
attempt to do so, they may be hound down; hut that oau ho done only if it is 
found that they are going to take wrongful measures to recover possession. 

We may observe that the taking of kabuhat'i from tenants by a landlord 
who may not he in actual possession is by no means such an uncommon 
thing as to give riso to any apprehension such as the Magistrate in his 
judgment refers to. 

1802] The learned Magistrate observes in his judgment that, as by law 
(s. 108 of tiie Transfer of Property Act) a lessor is hound on the lessee's request to 
pub him in possession of the property, the fact of a lease being given by a party 
out of possession must he taken to amount to an instigation or an attempt on 
his part to take forcible measuros for obtaining possession. We can only say 
that the reasoning is a far-fetched one. and that it doos not follow that, because 
a leesoo in such a case can ask the lessor to put him in possession, the lessor 
will necessarily go the length of resorting to force to put his lessee in possession. 

The first ground, therefore, on which this rule has boon issued, namely, 
that the facts found are not sufficient to warrant the order, ought, incur 
opinion, to succeed. 

The second ground, namely, that the order made is inconsistent with the 
notice by which the petitioner was called upon to show cause, is also well 
founded ; for whereas the notice directed him to show cause why he should not 
be bound down to keep the poaco, the order is one directing him to execute bonds 
for his good behaviour under s. 118 of the Criminal Procedure Code. 

The Magistrate says in his explanation that this must ho a clerical error. 
Perhaps it is a clerical error as the terms of the bond subsequently taken 
would go to show. 

We are also of opinion that th6 third ground, namely, that the order made 
in this case is Slot a fit and proper order, is well founded. The effect of 
the order, as we have already observed, is to bind down one of two contending 
parties whilst it leaves the other party free. That is hardly fair in any view 
of the case. 


12 CAL,-146 
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For all these reasons we are of opinion that this rule must be mad» 
absolute, and the order complained of set aside. 

S. C. B. 


[803] CIVIL RULE. 

The 2nd January, 1890. 

Prksknt: 

Mr. Justice Tottenham and Mr. Justice Ameer Ali. 


Tilak Chandra Dass.Plaintiff 

versus 

Fatik ChandraDass and others.Defendants.* 


Decree—Possessory decree—Specific lle.hcf Act (7 of 1877), s. 9. 

Where a decree was passed under s. 9 of Specific Relief Act (I of 1877) giving the plain- 
tiff possession, and also directed that the costs of removing huts and filling up excavations- 
should be paid by the defendant under ih.s decree : 

Held, that the latter portion of the decree was beyond the scope of a possessory decree- 
under s. 9 of the Specific Relief Act. and must be set aside. 

The facts of this case sufficiently appear from the following judgments. 

Babu Jadav Chandra Seal and Bahu Chandra Kant Settlor the Petitioner. 

Babu Baikania Nath Dass for the Opposite Party. 

The judgment of Dinesh Chandra Roy, Munsif of Madaripur, Zillah 
Faridpur, **vas as follows :— 

In this summary suit for possession of land the only points for decision are :— 

1st. Whether the plaintiff was in actual possession of the land, and 2nd, whether the 
defendants have taken possession of the land and thereby dispossessed plaintiff within six 
months before this suit. 

Prom the depositions of the plaintiff and of five witnesses I find that the plaintiff was 
actually in possession of the eastern bank of the dighi (large tank) and the chatian (i.e., 
disputed land No. 1) by cutting and taking away trees, bamboos, etc. 

Prom the depositions of these witnesses, and also a copy of the fouzdari complaint of 
the defendants, it appears that actually the plaintiff was in possession of those portion* 
of the disputed land by cutting Tlijul trees and canes in 1886. It does not appear at 
all that after the fouzdari complaint had become unsuccessful the defendant did ever 
take proper legal remedy to recover the trees and canes, <tc., or *tlieir price from the 
[8WJ plaintiff, or to recover possession of the disputed land by suing in a Civil Court. 
The defondant has produced some witnesses, but I see that they are not worthy of belief 
against the Btrong evidence of the plaintiff. The witnesses do not appear independent and 
impartial. The defendant cannot show by good and reliable evidence that before the alleged 
time of dispossession, and aftor the defendant's fouzdari complaint the defendant was in 
actual possession of the land by taking trees, bamboos and canes, etc., or by doing any other 
act of possession. The witness (5) for the plaintiff proves that even in Attgran last the 
plaintiff did cut the trees of the portion of the disputed land. After all I hold that the plain¬ 
tiff was in possession of those portions of the disputed land before the alleged date of 

, i .* • Civil Rule No. 1323 of 1889. 
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dispossession. There is so good evidence oi the plaintiff’s possession of half of the dighi or 
any other portion of the disputed lands. 

2nd .—The plaintiff says that in last Falgoon the defendant took possession of the land 
by erecting new houses thereon and doing such other acts. The defendant in tho last por¬ 
tion of his deposition admits that in Falgoon last he raised new huts and did such other 
acts on the disputed land. So it is ordered— 

That this suit be thus decreed partly, that the plaintiff do get khas possession of 
the disputed land (No. 1), which is called chatan and shown in the maps of both parties 
as lying on the north-east of the dighi and also of the eastern bank of the dighi. 
The costs of taking khas possession by removing houses, etc., will be settled in execution of 
this decree. Each party will bear his own costs. 

The judgment of the High Court (Tottenham and Ameer Ali, JJ.) was as 
follows:— 

This is a rule to show'cause why the decree passed by the Munsif of 
Madaripur, ostensibly under s. 9 of the Specific Relief Act, should not be set 
aside. The grounds upon whioh the rule was obtained were that upon the face 
of the plaint it was clear that, although s. 9 of the Specific Relief Act was cited 
in the plaint as the law under which relief was sought, tho prayers contained 
in the plaint clearly do not all come under that section ; and that the decree 
passed by the Munsif went beyond a mere possessory decree sanctioned by 
that section. 

We think that this is so. The plaintiff sued to recover possession of a 
certain portion of land of which he said ho was dispossessed by tho defendants, 
and hwanfc on to ask that the defendants might be ordered to pay over to him 
the cost of removing certain huts erected by them, and of filling up excava- 
[805] tions made. These prayers are beyond the scope of s. 9 of the Specific 
Relief Act; and the decree passed by the Munsif, providing that the costs of 
removing the huts and filling up excavations should bo ascertained in execution 
of the decree and be made payable by the defendants, is also in our opinion 
beyond the scope of a decree under section 9. 

It seems to us, therefore, that the decree of the Munsif must be Sbt aside, 
and the case be remitted to him to bo tried as a regular suit on title. It will, 
of course, be open to the plaintiff, either to amend his plaint or to file a writteu 
statement, disclosing what his title really is. 

This rule is made absolute. The costs of this rule will abide tho result- 
We fix the hearing fee at one gold-mohur. 

Huh made absolute. 


NOTES. 

£ See also 8 A.L.J., 910.] 
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[25 Cal. SOS] 

The 23rd June, 1898. 

Present: 

Mr. Justice Prinsep and Mb. Justice Stevens. 

Sarat Chunder Roy Chowdhry and others (Defendants).Petitioners 

versus 

Chundra lvanta Roy (Plaintiff).Opposite Party.' 1 ' 

Legal Practitioners' Act (XVIII of 1879), ss. 27, 28, 29—Suit by a pleader to 
recover fee from his client—Contract Act, s. 70—Provincial 
Small Cause Courts Act, s. 25. 

The Legal Practitioners’ Act (Act XVIII of 1879), s. ‘28, debars a pleader from recovering 
a fee from his client when no contract in writing is uiide —■Hama v. Kunji, (188G) I. L. R., 
9 Mad., 37f), and Krishnasnmi v. Kcsava, (1890) I. L. R., 14 Mad., 63, dissented from. 

A Small Cause Court having decreed a suit brought by a pleader to 
recover from bis client a fee claimed for the conduct of a criminal action on 
the ground that it was based on an oral agreement and for work and labour 
done, the High Court granted the petitioners a rule under s. 25 of the 
Provincial Small Cause Courts Act, calling upon the other side to show cause 
why the decree of the Small Cause Court of Rungpore in Suit No. 589 of 1898 
should not be set aside. 

[806] On the rule coming on for hearing, Babu Bash Behari Ghose 
(with him Babus Girish Chunder Chowdhry, Mohini Mohan Chackravarti and 
Hara Chundra Chuckravavti) , submitted that the case came within the terms 
of s. 70 of the Indian Contract Act and the agreement need not have been in 
writing, and referred to Rama v. Kunji, (l886) I. L. R., 9 Mad., 375; 
Krishnasami v. Kesav, (1890) I. L. R., 14 Mad., 63 ; Raziuddinv. Karimbakhsh, 
(1890) I. L. It., 12 All., 169. 

The Advocate-General (Sir Charles Paul ) (with him Babu Nalini Ranjan 
Chatterjee) contended that the judgments of the High Court of Madras could 
not be followed, as they had lost sight of s. 28 of the Legal Practitioners’ Act 
and considered only s. 70 of the Indian Contract Act. 

The judgment of the High Court (Prinsep and STEVENS, JJ.) was 
delivered by 

Prinsep, J.— The plaintiff sued before the Subordinate Judge of Rungpore 
exercising the powers of a Small Cause Court for certain fees for appearing 
and acting as a pleader for the defendants. 

There wa§ no written agreement within the terms of s. 28 of the Legal 
Practitioners’ Act, 1879, and the fees claimed are not within s. 27. 

The Judge of the Small Cause Court has referred to two judgments in 
I. L. S., 9 Mad., 375, and I. L. R„ 12 All., J69, and upon these he has held 
that the plaintiff’s suit, without a written agreement, is maintainable 
notwithstanding s. 28 of the Legal Practitioners’ Act. 

It seems to us that the Allahabad case is decidedly against that view. 
The Act, as we read it, contemplates that legal practitioners shall be entitled 
to receive under s. 27 the amount payable under certain rules prepared within 
the terms of that section, and that they shall not be entitled to claim anything 
further, unless the terms of a. 28 are observed. Section 28 requires that there 

* Civil Rules Nos. 1111, 1112, 1113 to 1118 of 1998, from the decision of the Judge of 
Smatt Cause Court of Rungpore. 
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should be a written agreement signed by the client and that it should bo filed 
[807] within a certain specified .time in a particular Court. The sections that 
follow all refer to s. 28, and, as we understand it, to nothing else, for they all 
refer to “ such agreement,” which ia an agreement within the terms of s. 28. 
It seems to us that in enacting these provisions the Legislature deliberately 
intended in respect of agreements between such parties to provide definitively 
for them, and even to go so far as to roscind anything in the Contract Act or 
any previous legislation relating to the subject. We agree with the learned 
Judges of the Allahabad Court that the intention appears to ho as statod by 
them in the judgment reported in I. L. R., 12 All., 169 (see page 174). 

We have had cited to us sovoral decisions of the Madras Court, in which 
that Court, notwithstanding the express tonnsof the Legal Practitioners’ Act, 
has applied s. 70 of the Indian Contract Act. Wo arc unable to follow those 
decisions for reasons'already statod. The judgment of the Small Cause Court 
Judge, therefore, is, in our opinion, contrary to the terms of the Act and must 
he set aside. 

This order will apply to Rule No. 1118. Wo make no order as to costs in 
either of theso cases. 

Nos. 1111, 1113 to 1117 and 1119. The learned Advocate-General who 
appears for petitioners abandons these Rules on its being shown that tho fees 
given are only such as can be legally obtained under s. 27. These Rules will 
be discharged. 

We make no order as to costs. 

N. C. Rules discharged. 


NOTES. 

[See also (1005) 28 All., 764 ; (1903) 27 Mad., 512.] 
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PRIVY COUNCIL. 

The 21st and 22nd April, and 14th May, 1898. 

. Present: 

Lords Watson, Hobhouse, Davey, and Sir R. Couch. 

Akikunnissa Bibi...Defendant 

versus 

Rup Lai Das and another.Plaintiffs. 

[On appeal from the High Court at Fort William in Bengal,] 
Pardanashin Lady—Execution of document by a pardanashin lady—Refusal 
of her application, as defendant, for the issue of a commission to take 
her evidence—Civil Procedure Code (Act XIV of 1882), 
sections 393, 390 —Irregularity not affecting merits 
of case—Civil Procedure Code (Act XIV 
of 1882), section 578. 

The Court of First Instance rejected an application made under Chapter XXV of the Civil 
Procedure Code for the issue of a commission to take the [ 808 J evidence of a Mahomedan 
pardanashin lady, the defendant in the suit, which was brought against her on a mortgage 
bond, the execution of which she had denied in her written statement. The Courts bolow 
ooncurred in finding that there was sufficient evidence of the execution of the document 
by the pardanashin with full knowledge of its contents. From their judgments it appeared 
that if the defendant had been examined on commission, and had given her testimony in 
support of her written statement, it would not have been believed, and in their Lordships’ 
opinion it could not reasonably have prevailed. 

Held, that the error alleged by the appellant to have occurred in the refusal of the Court 
to issue the commission (whether or not it would have been bettor to have issued it) was, at 
all events, no valid ground of appeal. The evidence taken on the commission could not 
have affected the merits of the case within section 578 of the Civil Procedure Code. 

Appeal from a decree (4th May 1894) of the High Court affirming a decree 
(26th May 1892) of the first Subordinate Judge of Dacca. 

The appellant was a Mahomedan widow residing at Dacca. The 
respondents were mahajnns carrying on business there. They brought this suit 
against her on the 9th April 1891 to recover Rs. 30,000, and interest thereon 
at llj per cent, per annum, due on a registered mortgage bond purporting to 
have been executed by the appellant at Dacca on the 3rd February 1882. 
By her written statement, dated the 3rd July 1891, she denied receipt of the 
money and the execution of the alleged bond, stating that she lived in seclusion 
and was unable to conduct her affairs in person, entrusting her transactions 
to her son, Dewan Imdad Ali, who, joining one Reza Karim Meah in a 
fraud upon her, had fabricated the mortgage bond in question. She alleged 
that she was not in Dacca, but was at Gaghra in Maimensingh, at the time 
when the bond bore date, and that she was not in fact indebted to any of the 
persons whose names were mentioned in the bond as her creditors save to one 
of them, and that to him she had paid the debt due out of the inoome of her 
landed property. 

On the 21st August 1891 the issue of two commissions under section 383 
of the# Civil Procedure Code was ordered by the Court for the examination of 
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-witnesses named by the defendant; and on the 2nd April 1892 her application 
for the issue of a commission to take her own testimony in the district of 
Maimensingh was [809] rejected. Another petition to the same effect was 
rejeoted afterwards; as to which all the proceedings are stated in their 
Lordships’ judgment. * • 

The principal questions were, whether the first Court had materially 
erred in refusing to issue a commission to take the evidence of the defendant, 
then in another district and alleging herself to be too ill to travel; and also 
whether the defendant’s position as apardanashin had beon sufficiently regard¬ 
ed by the Court in the requirement of proof of her having executed the docu¬ 
ment with knowledge. The Subordinate J udge found that the mortgage bond 
had been read and explained to her; that the whole consideration alleged in it, 
with the exception of Rs. 300, had been paid by the plaintiffs in accordance 
with her directions; that t she was not absent from Dacca at the time 
of the alleged execution, aDd that she could not havo boon personated behind 
the parda without her having bocorae aware of it. He pointed out that her 
execution of the document was seen, and attested, by a number of witnesses of 
whom three knew her personally, including her son Irndad Ali and twoothors, 
these three having before acted for her in business shown to have been trans¬ 
acted. He added: “The defendant cannot complain that she could not get 
competent advice; she executed the bond at horown house, amongst her servants, 
friends, and relatives, who were quite competent to advise her in the 
matter.” He, therefore, decreed the claim less the said sum of Rs. 300, which 
he found to have been paid away without the consent of the defendant. 

On an appeal by the defendant, the High Court (PethekAM, C.J., 
and Rampini, J.) gave JUDGMENT as follows :— 

“The defence made here is that the mortgage deed was not executed by this defend¬ 
ant at all, bat that her name was forged by other people, and that, she was not answerable. 
It is also suggested that, even if this is not shown, the plaintiff has not proved that the 
transaction was explained to her, so xs to make her, under the circumstance of her being a 
pardanashin lady, answerable upon it; and Dr. Hash Behary Ghose further argues that, 
whether Bhe is answerable for the principal or not, she is not answerable for compound 
interest, because there is no evidence that the moaning of compound interest was explained 
to her ; and he asks that the case may be sent [ 810 ] hack in order that she may be called as 
a witness and give her statement, she never having given her evidence in the ease at all. 

“ The plaintiff’s case is a straightforward one. His witnesses provo that his document 
was exeouted at the house where this lady lived, and it was registered on or about tbc same 
date. His account is, that the Rs. 30,000 was actually produced at the time the mortgage 
was executed, but that, at the request of the defendant herself, it was taken away by him 
and was paid by him from time to time to her sou and another person, as it was required for 
the purpose of discharging old liabilities of this very defendant. * 

“ The plaintiff has produced his books which are kept in a perfectly regular way, and 
which show, and show satisfactorily, that the whole of this Rs. 30,000 was paid by him to the 
persons who are named by the defendant, and that as to Rs. 24,000 and odd of it, it was 
applied in the actual payment of pre-existing debts of the defendant. 

“ Then it appears that the only porson who was called to identify tho defendant as the 
person who executed'this mortgage was a person of the name of Reza Karim. Roza Karim 
aays that he was present at the time, that he know this lady, that he recognized her voice, 
and that she was the person whose hand he saw sign this document. Ou the other hand, 
it appears from his cross-examination that he was actively interested in the preparation 
of the defence ; and another witness for the plaintiff says that on some occasion he said that 
thin woman had not signed this document at all. That tact, taken with the fact that this 
lady waB not oalled as a witness, raised a doubt in my mind as to whether we should not 
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comply with Dr. Hash Behary Ohose.’s request and allow her to bo examined. Now, the- 
Subordinate Judge was of opinion that she was keeping out of the way, and that the reasons 
given for her not being examined, when opportunities were afforded her, wore untruo ; and 
having heard the whole case discussed by the Advocate-General , I think the Subordinate 
Judge was right; tiud J think so more particularly for this reason, that this document is 
witnessed by her son lindsid Ali and bur man of business (Jhundra Kishore, and execution was 
admitted for her before the Sub-Registrar by her cousin, the witness Roza Karim. It is 
said that the reason why liudad All was not called by the defendant was, that he was the 
person who forged his mother’s name and made away with the money, and therefore he was. 
keeping out of t.ho way. But that remark does not apply to Ckunder Kishore ; and if there 
had been anything in this point which is now taken, that this lady wished to give her 
evidence and was unable to do so, it appears to mo that this person would have been called, 
and he would have shown that, though the document was signed by him, he being her mail 
of business, the document was not properly explained to her or that she was not aware of 
its contents. • 

“ Under these circumstances wo cannot say that wo think that the learned Subordinate 
Judge has not come to a proper conclusion upon the whole [811] case ; and wo do not 
think that the interests of justice would be served by our sending this case back in order 
to have this evidence taken, which no doubt would involve the parties in considerable further 
costs. On the whole, this appeal must be dismissed with costs." 

From this decision the defendant appealed. 

Mr. J. D. Mayne, for the appellant, argued that there was material error 
in the judgment of the High Court. The law relating to the execution of 
documents by pardatmshin ladies had been declared many times ; but this 
judgment proceeded as if it had been for the defondant to show that the docu¬ 
ment had not been explained to her. The burden of proof was on those who 
made claims against secluded women to show affirmatively that their execu¬ 
tion of documents had not been obtained without due and sufficient explana¬ 
tion and competent advice given to them. There had also been material error 
in the refusal to issue a commission to tako the defendant’s evidence. The 
Code of Civil Procedure, in Chapter XXV, gave to the parties to a civil suit 
the riglA to have evidence taken on a commission to be issued by the 
Court upon grounds shown. The discretion to be exercised in the grant 
of a commission by the Court was not an arbitrary one, but a judicial 
one. Here the Judge’s discretion had not been rightly exercised. The 
permissive words in eeetion 383—“ Any Court may in any suit issue a 
commission”—were deaigued to give effect to a right legally established, where, 
as in this case, there was evidence that the person, whose testimony was re¬ 
quired, could not from iliners, or other sufficient cause, attend the Court for the 
purpose. Enabling words were always compulsory wbeu they were words to 
effectuate a legal right. Reference was made to Julius v. The Bishop of 
Oxford, (1880) L. R., 5 Ap. Ca., H. L., 214, and to some of the cases cited in 
the judgment in that caso of the L. C. (Earl Cairns), and to Ilaridas Baisakk 
v. Moazam Hossein, (1871) 8 B. L. R., Ap., 16. 

Mr. J. H. A. Branson, for the respondents, referred first to section 587 
of the Civii Procedure Codo, and contended that the ground of the present appeal 
was untenable, in regard to the merits of the case, which had not been affected 
by the refusal to issue the [812] commission. Next, he adverted to the 
direct concurrence of the two Courts below on the fact of intelligent execution 
by the pardanashin , At this stage, in regard to the burden of proof, the 
question was more as to what was the true eff ect of all the'evidence that was 
.before the Appellate Court than as to the adjustment of the burden at an 
earlier stage in the original Court. Although it had not been made out that 
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there had been any error there, it was enough to refer to the result of the 
whole body of evidence. The fact was apparent that, after all the evidence 
that had been given, the denial of the defendant would not have prevailed, 
with either Court, as .against the evidence for the respondents. The only 
question relating to the refusal of the commission was whether, or not, injus¬ 
tice had been done by such refusal having excluded evidence that ought to 
have been before the Court, and that might (had it been before it) have altered 
its conclusion. Here that had not been the case. Reference was made to 
Boss v. Woodford, (1893) L. R , 1 Ch. D., 38, and to Doncett v. Wise, (1866) 
1 Ind. Jur., 397 

Mr. J. D. Mayne replied. 

On the 14th May their Lordships’ judgment was delivered hy 

Sir R. Couch.— The respondents in this appeal brought a suit against the 
appellant on a mortgage bond, dated a native date corresponding to the 3rd 
February 1882, and alleged to be executed by her to secure Rs. 30,000, money 
borrowed with interest at 15 annas per cent, per month (Hi per cent, per 
annum) and compound interest on default to be paid at the end of three years. 
The appellant,in her written statement denied the execution of the bond and 
the receipt of the consideration. She also said that she is a pardanashin 
Mahomedan lady of respectable family not able to manage and superintend all 
her- affairs, and on many occasions her son Dewan Imdad Ali, alms Nawab 
Meah, transacts her business with her permission; that Jmdad Ali and his 
intimate friend and relative Reza Karim Meah and others had previously created 
certain loans for their own purposes, and afterwards under the pretext of repay¬ 
ing them had fabricated the mortgage bond. The suit was heard before the 
Subordinate Judge of Dacca on the 21st April 1892. The mortgage bond 
[813] was produced and appeared to be signed by the appellant by mark, her 
name being written “ By the pen of Imdad Ali." It was endorsed by' the 
Sub-Registrar as presented for registration on the 4th February 1H82 and the 
execution admitted by the appellant at her residence, she being identified by 
Reza Karim. There were eight witnesses to the execution, two of them being 
Chunder Kishore Roy and Imdad Ali. Tho first witness for the plaintiff was 
Reza Karim. He deposed that the defendant is his cousin, that he saw her 
and talked to her, and identified her before the Sub-Registrar for registration 
of the bond which was produced ; he put his signature on tho back of the 
bond, and the defendant having put a mark on it he wrote her name on the 
back on the bond by his own pen ; that the defendant made the impression of 
the seal on the back in the presence of the Sub-Registrar, and admitted the 
execution of the bond and receipt of the money covered by it. He also said 
that Chunder Kishore is the rnokhtar of the appellant and had been so more 
than ten years, and Hara Kishore Roy is her dewan. The next witness 
was Dwarka Nath Chuckerbutty who was in the service of the plaintiffs. He 
deposed that the bond was executed and registered in his presence; he presented 
it at the Registry office, the appellant put hor seal on it and made her signature 
by mark, her name was written by her son Nawah Meah, he and Chunder 
Kishore fetched the Rs. 30,000 from the plaintiffs’ house; it had been arranged 
that the money *should remain in deposit with the plaintiffs, and after the 
execution of the bond it was taken back and kept in deposit on the appellant’s 
aocount to pay her debts with it; trhat after that Nawab Meah and Chunder 
Kishore paid off her debts and got evidence thereof and gave them to the 
, plaintiffs; that the appellant was behind a parda at first when he read over 
the bond to her from a little distance. She said: “I could not dearly under¬ 
stand it.” Afterwards her son Nawab Meah read over the document to her and 
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explained it to her. The next witness was Mohini Mohun Basak, an attesting 
witness. He said he had known the appellant for 14 or 15 years or for a longer 
period; that he had talked to her and knew her voice; that he saw her pat 
her seal and signature to the bond by mark; the money, was fetched and shown 
to her; he was [814] seated in the roonr on the west of the room where she 
was seated ; there-was a purda on the door between the two rooms, when she 
executed the bond the purda was lifted a little on one side and he saw through 
that opening; the appellant had told him to procure a loan of the money and 
said that she would give him brokerage at .1 per cent.; he acted as a broker 
and procured the loan. 

The appellant met this case by witnesses who deposed that at the time of 
the execution of the bond she was not at Dacca, and others who deposed that 
she was on bad terms with Imdad Ali. The Subordinate Judge disbelieved 
these witnesses and said there could not be any doubt Beza Karim's evidence 
was fully true. He accordingly made a decree that in default of the principal 
money and interest and costs being deposited in Court on or before a day named 
the mortgaged property, or a sufficient portion thereof, should be sold and the 
proceeds thereof applied in payment. The defendant appealed from this deoree 
to the High Court at Calcutta which dismissed the appeal, but it is in 
her favour that they said not without a doubt. 

Chunder Kishore Boy and Imdad Ali, who, it has been mentioned, are 
witnesses to the execution of the bond, were not called by the plaintiffs. The 
reason for this appears in the judgment of the Subordinate Judge and ought not 
to affect their case. He says that the plaintiffs did their best to produce them 
as witnesses but without success ; that Chunder Kishore and Hara Kishore, 
who had been proved to have been present when the bond was executed, although 
not discharged from the defendant’s service, had mysteriously disappeared some 
time after the institution of the suit, and it seemed to him "very likely that 
the defendant had screened them with the object that the plaintiffs might not 
avail themselves of their evidence. Imdad Ali, in spite of all the efforts 
of the plaintiffs, will not appear to give his evidence.” 

The reasons given for the present appeal in the appellant's case and in the 
argument before their Lordships are: (1) That the first Court committed a 
material error in refusing to allow the evidence of the defendant to be taken on 
commission; (2) [815] that the same Court misunderstood and misapplied 
the law relating to documents executed by pardanashin ladies. 

The facts relating to the first reason can be briefly stated. The plaint 
was filed on the 9th April 1891 and the written statement on the 13th July 

1891. On the 4th August 1891 the defendant applied that the evidence of 
certain witnesses in the list filed by her and her own evidence might be taken 
by commission; some of the witnesses being females and others residing 
beyond the jurisdiction of the Court. It appears on the order sheet of the 
Court in the record that on that day orders were made for commission to take 
the evidence of the female witnesses and the witnesses who were out of the 
jurisdiction. No order was made as to the defendant’s evidence. 

On the 2nd April 1892 the defendant applied to be examined by commis> 
sion at her present residence at Itna in the district of Maimensingh beyond the 
jurisdiction of the Court, to which the plaintiffs objected that she should be 
examined at her permanent residence in the town of Dacca. The Judge refused 
to issue a commission for her examination at Itna saying that he was not 
satisfied that she was ill or in such state of health that she could not be removed 
to her own residence at Dacca without danger to her life. On the 6th May 

1892, Jhe defendant made another application to be examined at Itna supported 
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by an affidavit, which application was refused, the Judge saying that he had 
on previous occasions disbelieved the defendant’s plea of illness and still adhered 
to that opinion; that he was further inclined to believe that the defendant did 
not mean to comply with the Court’s order, but was simply trying to put off 
the disposal of the suit. 

By section 578 of the Code of Civil Procedure (Act XIV of 1882) it is 
enacted that no decree shall be reversed or substantially varied nor shall any 
case be remanded on account of. any error, defect or irregularity, whether 
in the decision or in any order passed in the suit or otherwise not affecting 
the merits of the case or the jurisdiction of the Court. It is apparent in the 
judgment of the Subordinate Judge that if the defendant had been examined 
and had given evidence in support of her written [816] statement he would 
not have believed it, and in their Lordships’ opinion it could not reasonably 
have prevailed against the evidence given by the plaintiffs. The High Court 
also appears to have thought so, for it says at the end of its judgment it does 
not think the interests of justice would be served by sending the case back to 
have the evidence taken. Whether the Subordinate Judge properly exercised 
his discretion when he refused to issue the commission need not be determined. 
Possibly it would have been prudent to issue it, but their Lordships are of 
opinion that the want of the defendant’s evidenco has certainly not affected 
the merits of the case. 

As to the second ground of appeal thoy think the law has been neither 
misunderstood nor misapplied. They will humbly advise Her Majesty to 
dismiss the appeal. The appellant will pay the costs of it. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. T. L. Wilson if Co. 

Solicitors for the Respondents : Messrs. Lattey it Hart. 

C. B. 


NOTES. 

[Sec also (1900) 28 Cal., 87 where this was distinguished.] 


[25 Cal. 816] 

PRIVY COUNCIL. 

The 18th February and 1st April , 1808. 

Present]: 

Lords Hobhouse, Macnaghten and Morris, and Sir R. Couch. 


Faiz Muhammad Khan.Plaintiff 

versus 

Muhammad Said Khan.Defendant. 


« [On appeal from the Court of the Judicial Commissioner of Oudh.j 

Will—Construction of Will—Construction of the will of a talukhdar—Quantity 
of estate devised—Unlimited gift of share of profits in a talukhdari estate . 
The will of a talukhdar, who left daughters, declared that in respect of his estate, in its 
entirety and without division, the engagement for the revenue should be in the name of hie 
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. «ldest daughter's son and so continue. Besides this grandson, another, the son of his aesc nd 
daughter, as well as two other daughters of the testator, were to be equal sharers entitled to 
the profits of the estate. Of this estate the will said: “ The profits may be divided equally 
among all the four persons.” < 

The talukh had been included in. the first <Ind third of the lists repared in conformity 
with the Oudh Estates’ Act, 1869. 


On a question whether under the will tho son of the second daughter took a heritable 
interest, or only a life-estate, to which, it was argued, the gift was confined by reason of its 
being only of the profits :— 

[817] Held, that, in order to show that an unlimited gift of the profits was less than a 
gift of the eorptis , some evidence should be found in the context, or in the circumstances 
affecting the property, tending to show restriction of the interest given. 

No such evidence having been found here, the interest given by the will was deolared to 
bo heritable in the case of the testator’s grandson, who was the son of his second daughter. 
This grandson dying soon after tire testator, had bequeathed his interest to the present 
appellant, his father. 


Appeal from a deereo (3rd June 1892) of the Judicial Commissioner of 
Oudh, afiinning a decree (9th October 1888) of the District Judge of Rae Bareli. 


Tiie plaintiff, appellant, brought this suit on the 14th January 1888, claim¬ 
ing title to a share in the profits of a talukh. This share had been bequeath¬ 
ed to him by his son, Sultan Khan, who died on the 4th July 1879. Sultan 
Khan’s share in the profits of the talukh had been derived under the will, 
dated 21st February 1873, of his maternal grandfather Abdul Hakim Khan, who 
died on the 23rd February 1878, the talukhdar of one moiety of talukh 
Amawan in the Rae Bareli District. The plaintiff had married Abdul 
Hakim's second daughter, and Sultan Khan had been his son by this marriage. 


In 1858. at the second summary settlement, Abdul Hakim obtained settle¬ 
ment with tho Government in respect of his moiety of Amawan. Afterwards 
a sanad was granted to him, and his name was entered in the first and third of 
the lists prepared under the 8th section of tho Oudh Estates’ Act, 1869. In 
virtue of the latter entry the descent of the estate of the sanod-holding 
talukhdar was thereafter to be regulated by primogeniture. 

This appeal related only to the claim of the father and devisee of Sultan 
Khan, deceased, in 1879, to a one-fourth share, on the ground of its having passed 
by tho will of Abdul Hakim whom Sultan Khan had survived. Another claim 
had been at one time put forward in this suit to a fourth share, which 
Abdul Hakim had devised to his daughter Shabhan. This share, by reason of 
that daughter having died before the testator, had lapsed into the talvkhdari 
estate. That claim, which had reference to rights under section 22 of the 
Oudh Estates’ Act, 1869, depended on facts which both the Courts in India had 
concurred in negativing, [818] and was not further urged. The appellant’s right, 
however, to the one-fouth share which had been Sultan’s, depended on questions 
of law. These were, in effect, whether or not the will of Abdul .Hakim 
conferred upon him a heritable interest in the profits of the talukhdari estate, 
or only an interest during bis life. 


Besides this will of 1873 Adbul Hakim had previously made three other 
testamentary documents, dated respectively the 29th January 1861, the 5th 
October 1861, and the 9tb September 1870. The material contents of all 
appear in their Lordships' judgment. e 

Muhammad Said Khan, in whose name as talukhdar, on the death of 
Abdul Hakim, the estate was held, having been a minor in 1878, the Court of 
Ward* had Charge, until. 1887, when Said, on obtaining possession, refused to 
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recognize the claim of the plaintiff, who now sued for the share that had been 
devised to his son, and by his son to him. 

The defence was that the interost conferred upon Sultan Khan by the will 
of his maternal grandfather was a personal right to maintenance, which came 
to an end on his death. 

The District Judge held that no proprietary right in the share given by 
the will to Sultan Knan was conferred by it. There was a remedy proscribed 
by the will, in case Said should fail, to distribute, that each co-sharer should 
thereupon have a part set aside for him. The present suit had been brought 
bofore the end of the first year from the time when Said attaining his majority 
had obtained possession. The will, directing that tho whole estate should 
remain in the name of Said, entire and undivided, afforded no ground for this 
suit, which, as claiming a share of the profits, was prematuro. lie dismissed 
the suit. 

The Judicial Commissioner, on appeal, was of a different opinion. He 
considered that the bequest to Sultan Khan was absolute, and that the son’s 
will in favour of the father must take effect, conveying to him all tho rights to 
the four annas share bequeathed. Accordingly the suit was remanded, as 
regarded that part of the claim, for findings as to the amount of tho profits 
in question, under section 56G of tho Civil Procedure Code. 

[819] On tho return made by tho District Judge the appeal came before a 
Court constituted under section 8 of Act XIV of 1891. Another Judicial 
Commissioner who had succeeded the former in office was of opinion that tho 
gift made by the fourth will to Sultan Khan was merely a life-estate for his 
maintenance. No words of inheritance accompanied it. The gift was one to him 
personally, in which he had no power to bequeath any interost. On the other 
hand, the defendant took the talukhdan estate unrestricted by there having 
been to Sultan Khan a gift of a varying sum unaccompanied by any words of 
inheritance. 

In this judgment the Additional Judicial Cominiasionor concurred. Tho 
appeal from the firRt decision of the District Judge was dismissed, and tho 
dismissal of the suit affirmed. 

The plaintiff appealed. 

Mr. J. D. May lie, for the Appellant, argued that the Courts were wrong in 
holding that the share given to Sultan Khan by the will of tho 21st Fobruary 
1878 was only a life-interest in the profits, terminating on his death. 
Under the will the interest given was not merely for maintenance. The 
interests of the four sharers wore all equal and absolute. The special 
provision for Said only entitled him to he the sharer responsible to the 
Government in engagements for the revenue. The remedy given to the other 
sharers for enforcing thoir claims, should that course be necessary, was not 
inconsistent with the provision that the estate should remain in the name of 
Said entire and indivisible. If it would he inconsistent that certain portions 
of the estate should be set apart, where distribution might bavo boon withheld, 
and yet that the estate should remain entire, this remedy might fail; but this 
would not invalidate the bequest. That the talukh should ho possessed by one 
person, himself a sharer, with others equally with him entitled to share the 
profits, were provisions that could take effect, and they were not inconsistent 
with one another., 

Mr. Lawson Walton and Mr. C. W. Arathoon, for the Respondent, con¬ 
tended that the talukh being held subject to the rule of primogeniture, the 
whole scheme of the will, according as it did with that rule, required that the 
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talukhdari estate should remain undivided and entire; the result being that 
the bequest [820] in favour of Sultan Khan would be a life-interest only. The 
words of the will of the 2ist February 1873 had been rightly construed by the 
Appellate Court on this point. The gift, as limited to a share of the property, 
was a gift for maintenance for the life* of the grantee and not an estate of 
inheritance of which Sultan Khan could dispose by his will. Asa suit for the 
share of the profits the suit was premature. As to the general restriction on 
the power of a testator to give more than one-third of his property in legacies 
without the consent of tho heirs, reference was made to Macnaghten’s Maho- 
medan Law, chaptor VI, para 2, and to the judgment in Ehajooroontssa v. 
Rowshan Jehan, (1876) J. L. K., 2 Cal., 184 (198): L. K., 3 I. A., 291 (307). 

Mr. J. D. Hayne replied. 

On 1st April then Lordships’ judgment was dolivoredby 

Lord Hobhouse. -The solo quostion in this appeal is whether Sultan 
Khan, tho grandson of Abdul Hakim Khau, took under tho will of his grandfather 
a heritable interest in his grandfather's talukhdari estate. Sultan is dead, and 
the plaintiff, who is now appellant, claims to represent him. The estate is one 
of those which wero entered in List III of Act I of 1869, which means that, 
not being one in which tho custom of primogeniture had previously prevailed, 
the talukhdar elected that it should so descend in future. The defendant and 
respondent Said is another grandson of tho testator. 

The plaintiff claimed a further share in the estate, being that which was 
devised to Sliabhaii, a daughter of 1 10 testator, who died in his lifetime. That 
claim has been decided against him, and is not revived in this appeal. At the 
hearing the District Judge wholly dismissed the suit, holding that Sultan took 
uo more than a life interest under his grandfather's will. The plaintiff appealed, 
when the Acting Judicial Commissioner, Mr. Dyson, held that Sultan took 
an absolute interest; and lie remanded the suit for trial of the question (among 
others), to what share of profits is the plaintiff entitled in tho 4-anna share of 
profits inherited by Sultan Khan. 

On fomand the District Judge found “ that two porsons have equal rights 
to this item; one of them is Mussammat Aziz-un-msua, and tho other is 
plaintiff as representative of Sultan Khan.” [821] With that finding the appeal 
came again before the Judicial Commissioner’s Court for final disposal. The 
Court then consisted of the Judicial Commissioner, Mr. Burkitt, and the Addi¬ 
tional Judicial Commissioner Mr. Howell. Those learned Judges held that 
they wore not hound by Mr. Dyson's docision ; and, considering that Sultan took 
only a life-interest, dismissed the appeal with costs. That had the effect of 
affirmiug the District Judge’s original decree which dismissed the suit with costs. 

The tcstatqr was a Mahomedan gentleman who married two wives and 
had children by both of them. Ilia will, which is now to be construed, takes 
notice that a daughter has just been born to him by his second wife and then 
proceeds— 

“ I do execute this will iu modification of my will, dated 19th September 1870, and got 
the eamo duly registered, so that after my demise the engagement in reBpect of the ilaka 
(estate) iu its entirety and without dividon may be made in the name of Muhammad Said 
Khan, son of Mussammat Shahzadi Bibi, my eldest daughter by my first wife, and that 
Muhammad Sultan Khan, sou of Mussammat Umrao Bibi, my second daughter, by my first 
wife and Mussammat Moti Bibi, my third daughter by ray first wife, and Mussammat 
Shabhan Bibi my fourth daughter from my second wife, may be as equal sharers (with him) 
entitled to appropriate profits, and that the profits of the said estate after deducting therefrom 
the Government revenue, talukhdari, and ahl-i-bxradri (members of brotherhood) expense! 
may be divided equally amoug all the four persons. 
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" Let no one act contrary to this. Should any one do so, his act shall be null and void 
both before the authorities for the time being and the member of the brotherhood. If in case 
Muhammad Said Khan fail to distribute the profits, or raise a dispute over the distribution, 
each sharer shall be competent to have with the help of the Government set apart for him lands 
yielding his share of profits ; but the estate'shall continue m the name of Muhammad Said 
Khan entiro and undivided.” 

This will was made on the 1st February 1873, and it is not now disputed 
that all former wills were revoked by it, or that it is the only instrument now 
to be construed. But it is not unimportant, especially with reference to the 
argument founded on tho testator’s preference of primogonituio for his tnlukh , 
to see how he had dealt with it by former wills, and what wore his actual 
dispositions immediately before the will of 1873. 

Tho Government of Iqdia thought it important for tho quiet of titles iu 
Oudh that taluklidars should be advised to make wills [822] and Abdul Hakim 
was so advised as early as October 1860. In January 1861 his only issue was 
three daughters by his first wife, and ho provided that Shahzadi, his eldest 
daughter, should be lumbardar in his place, and that his daughters, Umrao 
and Morti, should be subordinate co-sharers in equal shares. In the course of 
that year Umrao gave birth to Sultan ; and on the 5th October 1861 the tosta- 
tor made a second will giving tho estate to Sultan according to the custom of 
primogeniture. He directed that his two other daughters, then childless, 
should get maintenance from Sultan ; hub with a proviso that if they should not 
remain ou terms of peace and concord, his three daughters should be proprie¬ 
tors in equal shares, Sultan being only lambardau When tho oldest daughter 
Shahzadi gave birth to Said, the testator made a third will, dated 9th September 
1870. By it he gave his estate to Sultan and Said in equal shaios and made 
them joint lumbardari,. Also he dirocted that his third daughter Moti should 
get maintenance. The fourth and last will was, as stated, made upon the birth 
of another daughter, Shabhan 

Their Lordships have hoard no leason founded on the language of tho will 
of 1873 for confining tho interest of Sultan to a life-estate except that the 
gift is only of profits. But in order to show that an unlimited gift of profits is less 
than a gift of the corpus some evidence should bo found in the context or in the 
circumstances affecting the property. It appears to their Lordships that the 
context, so far from favouring the restriction of the gift, bears tho other way. 
The testator does not give the estate to Said, hut directs that the engagement 
shall be made in his name. When he disposes of the surplus after deducting 
revenue and expenses, he puts all four takers on the samo footing, equal shares 
of profits are given to each. Finally comes tho provision that in case of 
dispute each sharer shall have land set apart for him, only the estate is to 
continue in the name of Said (clearly as lumbardar ) entire and undivided. It 
may be that such a sotting apart would be difficult, as tho Court below observes; 
but the testator dearly contemplated it and it seems mote consistent with a 
permanent than with a limited interest. 

The will then, read alone, must be construed as giving a heritable interest 
to Sultan, and it is not shown from any of his [823] former dispositions 
that the testator was in the habit of using any of its expressions in any but 
their ordinary sense, or that he looked upon the gift of the lumbardari as 
carrying the whoi% beneficial interest, or that he leant in favour of the rule of 
primogeniture. On the contrary, in the will of January 1861, he gives the 
lumbardari according to primogeniture, and the surplus in equal shares. In 
the will of October 1861 he provides for equality of proprietorship in case of 
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dispute; and in the will of 1870 he gives the proprietorship, lumbardan and 
all, to his two grandsons equally. 

Their Lordships’ attention was called to the fact that the plaintiff is 
not entitled to the whole of Sultan's share. The District Judge found that 
Aziz-un-nissa is equally entitled. She is not a party to the suit, and would 
not be bound by any decree made in it. But their Lordships prefer to 
coniine themselves to a construction of the will on the points argued in 
this appeal. Tlio plaint, which is rather confused both in its statement and 
in its prayer, sues for possession of an 8-armas share in the talukh. A declara¬ 
tion of the nature of the devise to Saltan will enable the Courts to put 
him in enjoyment of so much of the share of Sultan as has devolved 
on him, in the mode appropriate to the circumstances of the talukh. Their 
Lordships think that the proper couise will be to discharge the decrees of the 
Judicial Commissioner’s Court and of the District Judge, to declare that 
according to the true construction of the will Saltan Khan took a 
heritable interest in 4-annas of the profits of the estate after deducting Govern¬ 
ment revenue, talukhdan and ahl-i-biradri expenses ; to dismiss the suit so 
far as it seeks relief in respect of the share devised to Shabhan, and to order 
that neither party shall pay or leceive costs either in the District Judge’s 
Court or in that of the Judicial Commissioner , in both of which Courts the 
plaintiff was right as to one-half of his claim, and wrong as to the other half. 
They will therefore humbly advise Her Majesty to this effect. On this appeal 
the appellant is wholly right, and Mie respondent wholly wrong ; therefore the 
respondent must pay the costs. 

Appeal allowed. 

Solicitors foi the Appellant. Messrs. T. L. Wilson if Co. 

Solicitor for the Respondent: Mr. J. F. Watkins. 

C. B. 


£ 828 ] rhe 9th and 10th February and 0th March, 189H. 

* PRESENT: 

Lords Houhocse, Macnauhten, and Morris, and Sir R. Couch. 


Rash Mohini Dasi.Appellant 

versus 

Umesh Chundei Biswas.Respondent. 


fOn appeal from the High Court at Fort William in Bengal.] 

« 

Will — Execution of Will — Testamentary Capacity — 

Evidence—Burden of proof. 

As to the testamentary capacity of a person who was alleged to have executed hie will 
while shficjrmg from paralysis and in his last illness, the Courts below had differed. 
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The proponent’s case was that the will had been signed ior the testator in his presence 
by another person authorised by him, and that he was of sound r.nd disposing mind at the 
time, though unable to write his name. Against this, there was affirmative, oral evidenco 
tending to show that ho,wah not then capable of making a will. Othor circumstances 
supported the latter view. 

On the weight of the evidence the Judicial Committee decided that the proponent had 
not discharged the burden of proving him to have been capable. 

The present case did not resemble one where a testator, near death, might, with the 
requisite degree of knowledge, have executed a disposition of his property, for which pre¬ 
viously and while his mind was still in vigour, ho might have given instructions. 

APPEAL from a decree (19fch August 1893) (1. L. it., 21 Gal., 279) of the High 
Court, reversing a decree (10th August 1892) oi the District Judge of Nuddoa, 
dismissing a suit which originated in an application for probate ol a will under 
Act V of 1881. 

On the 5th May 1891 Rash Mohini Dam', tlio appellant, widow of Mohim 
Chunder Biswas of Babanipur, in Meherpur, Zilla Nuddea, who died on the 
18th March 1891, petitioned under the Probate Act, 1881, for probato of his 
will dated the 25th Falgun 1297, corresponding to the 8th March 1891. 
Khettermohun Chowdhry, a cousin, and manager of the estate of the deceasod, 
having joined iu the petition, withdrew from it, on the 18th May following. 
The deceased left a minor daughter, and the next of kin after her were his 
two uncles, Tara Chand Biswas and Cmesh Ghundor Biswas. The latter of 
these entered a caveat on the 11th June 1891. The proceedings were then 
conducted as a suit. 

[825] According to the case of the widow, proponent, Mohim Chunder 
having had a paralytic stroke, was unable to use his hand to sign his name, hut 
directed Troilokya Nath Biswas to sign his name lor him. llmosh Chunder 
filed a written statement, denying that the will had boon duly oxecuted, and 
averring that the deceased wa , not in a state of body or mind to be able to make 
it. An issue was framed to raise the question, and thereupon the Officiating 
District Judge found it to he substantially true that Mohim Chunder had had 
at the time consciousness enough to authorize Troilokya Nath to sign his 
name for him, and that he had niado the will, which accordingly was admitted 
to probate. 

The High Court (PlUOT and llANlSHJKK, JJ.), on the appeal of ITmesh 
Chunder, after deciding that the issue of duo execution raise! the question of 
the alleged testator’s testamentary capacity, found on the balance of the evidence 
that he had not possessed it; and that there had been no proof that he had 
known, and approved of, the contents of the will. > 

They reversed the decision of the Original Court, and refused to admit the 
will to probate. 

The judgment o’f the High Court is repotted at length in I. L. R., 21 Cal., 

279. 

On this appeal— 

Mr. A. Cohen , Q.C., and Mr. C. W. Arathoon, argued that the decision of 
the first Court should be maintained. Parker v. B'rJgatc, (1883; L. R., P. D., 
171, was referred to, in which case it* had been decided that, whore a testatrix 
had previously given instructions for her will, and at the time of the execution 
recollected that she had given those instructions, and believed, as was the fact 
that the will accorded with them, that state of things was sufficient for probate 
to. be allowed. 
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Mr. J. D. Mayne, for the Respondent, contended that the dispositions of 
the will could not have been originated with the alleged testator in the state 
in which he was. There was no evidence that the first draft emanated from 
him ; and there was a blank period between the time when the draft was made 
and the alleged execution of the will. 

[826] Mr. A. Cohen, Q.C., replied. 

Afterwards, on March 5th, their Lordships’ judgment was delivered by 

Lord Macnaghten. —In this case the-appellant Rash Mohini Dasi pro¬ 
pounded a document as the will of her late husband Mohim Ghunder Biswas, 
who died on the 18th of March 1891. The District Judge of Nuddea admitted 
the document to probate. The High Court on appeal reversed his decision and 
dismissed the appellant’s petition with costs. 

The sole question in issue before the High Court was the testamentary 
capacity of the alleged testator. 

After a very careful review of the evidence from which nothing is omitted, 
and in which nothing seems to have been unduly pressed, the learned Judges 
of the High Court state the result of their opinion as follows : “ We think 
that the evidence of Dr. Bepin ”—Dr. Bepin was a duly qualified doctor who 
attended Mohim during the latter part of his illness—“ aided by the 
admissions of the jdaintiff’s witnesses, the history of the illness and the 
circumstances of suspicion which arise in the case, lead to the conclusion first 
that Mohim is not shown to have had due testamentary capacity ; secondly, 
that the balance of evidence in this difficult case is on the whole to the effect 
that he had not testamentary capacity ; and that there is no adequate proof 
whatever that he knew or approved of the contents of the will.” 

Their Lordships agree so entirely with the conclusions at which the learned 
Judges have arrived and with their estimate of the evidence that it will not be 
necessary for them to go through the facts in any detail. 

Mohim died at the age of 29. Besidos his widow he left an infant daughter 
and two uncles, the younger of whom Umesh Chunder Biswas, the present 
respondent, opposed the grant of probate. Mohim had a paralytic stroke on 
the 24th of January 1891. A native doctor named Rakhal was called in and 
attended him for about five or six days. Then he was treated by a kobiraj or 
native practitioner whose name does not appear. On the 2nd of March he had 
another seizure. Two doctors were then called in, Dr. Bepin and a native 
practitioner called Jasoda. [827] They attended him constantly until his 
death. It seems to have been determined rather against the advice of the 
doctors that if possible Mohim should bo moved to Calcutta on the 9th. 
However, as preparations were being made for his removal, and as he was 
being earned through the house he had another seizure, which after a few 
days proved fatal. 

The story of the preparation of thp will is told by Khetter Chowdry 
Khan, a cousin of Mohim and hiB manager and trusted adviser. He was the 
principal, if not the sole, actor in tbe drama. 

It seems that Dr. Bepin, either on the first day of his attendance or a day 
or two afterwards, said something about a will. It is not very clear what was 
said. Khetter states that tbe doctor said that considering Mohim's state 
there should be a will made. Dr. Bepin himself asserts that what he said was 
that “ considering Mohim’s condition they should be ready to get a will executed 
in case he became at all better.” Whatever it was that Dr. Bepin said Khetter 
acte4 on the hint and set about getting a will made at once. He says 
he told tbe patient " Bepin Babu is saying that you should make a will.” . . . 
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. . . Mohim said : ' Let a will fee made and then I shall go to ‘ Calcutta.’ ” 

. . . I and Mohim consulted together that night. 1 drew out a list of the 

properties which were to be included in the will. No one was present there 
at that time. Neither his wife nor his mother-in-law was asked at the time 
about it. I did not tell him to ask* either his wife or mother-in-law about it. 
He did not forbid me to speak of it to any one except his uncle and his 
enemies. I did not speak of it to Mohim's sister, and one of his aunts. I did 
not also tell his wife. 1 did not speak of it to Mohim’s wife and family or 
any one else, but Mohim spoke of it to his sister and wife on the 24th and 25th 
Phalgoon (7th and 8th of March). There were five exocutors. I did not let 
them know before the will. I did not tell 11 mesh or his sons. They do not 
speak to me. I made a draft from the note. This was on the 21st or 22nd 
(4th or 5th of March). I have a draft. I handed over the list to Bhusan to 
keep it with the miscellaneous papers. I made the draft sitting in a corner 
of the cutchery. Mohim saw the draft on the morning of the 23rd (6th of 
March) after washing his mouth and his hands. [828] No one was present 
at the time. The doctor went daily from the 20th to the 25th. Jasoda and 
Bepin used not to go togethor. I did not tell Bepin Babu because Mohim forbade 
me. He forbade mo from the 20th. He forbade me saying * Let no oue know.’ 
On one occasion he named the doctors and told mo not to tell them. He said 
to me ‘ I do not know whether what you have done will he according to law, 
go and get it revised by the pleader of Meherpur.’ I sent it on the 24th 
through Taruck Biswas .... The draft came from Meherpur on the 
night of the 24th Phalgoon. It contained just an alteration here and there. 
What I wrote was there but two conditions were added. Besides Abinash 
Babu I tried to get a draft drawn up by Narahurri Babu also, I tried 
to do bo by means of a letter purporting to have been written by Mohim 
Babu on the 21st or 22nd. In it 1 put down paragraphs of the will. 
Narahurri Babu’s draft came by post a day or two after Mohim’s will 
had been executed. It is with Bhusan. Narahurri Babu sent a letter. It 
is in the seri&hta .... After Mohim had determined who should be • 
executors and said ‘ Those persons are to be the executors ’ I cud not say 
anything. He said that on the night of the 20th when we consulted together. 
Bepin doctor came that day. 1 do not remember whether I or Mohim spoke 
about the terms of the will. Mohim spoke about the terms. I gave my 
opinion. 1 did not myself suggest any of the terms .... It took ten or 
twelve minutes to read Mohim’s will. That was on the night of the 24th. 
He read it to himself. He read it in a low voice.” The story told on behalf 
of the petitioner further was that Khetter’s draft was sent to Abinash the 
pleader at Meherpur on the morning of the 7th of March by the hand of 
Taruck, a gomashta in Mohim’s employ. Taruck says that ^better gave him 
a letter along with it addressed to Abinash. Then he adds “ Mohim said 
‘ Take this letter and get the draft corrected by Abinash Babu and bring it 
back.’ He said ‘ There are four executors and my wife will also be an executrix.’ 
He further said ‘ Rs. 300 is set apart for my wife’s pilgrimage, it has to be 
made Rs. 600.’ He further told me to ask Abinash to keep this secret that 
there may be no row.” 

• 

Putting aside for the moment this alleged conversation with [829] Taruck, 
and Khetter’a statement that Mohim spoke of the will to his wife and sister on 
the 7th and 8th *>f March, it will be observed that up to this point no one was 
in the secret but Khetter. Everything took place between Khetter and 
Mohim alone. It is not very clear whether Taruck intended to represent 
that he had a conversation with Mohim in person or whether he was only 
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repeating what Kbetfcer told him. Either -way the story is incredible. When 
Khettcr was sending written instructions to Abinash why should he have 
entrusted part of the testator’s wishes verbally to a messenger ? If we are to take 
it that Taruck had a conversation with Mohim about the will in Khetter’s 
presence how is it that Khetter says nothing about it ? 

The will is said to have been executed on the following day, the 8th of 
March, between 4 and 5 F. M. There seems to he no doubt that on that day 
there was an assemblage of persons hastily collected by Khetter. All were 
servants of Mohim except Shama Churn, who was Khetter’s brother-in-law, 
and Bakhal, the doctor who attended Mohim on the first attack. A person 
was stationed at the door to keep out “ enemies ” or to give warning of their 
approach. Mohim was propped up in bed. The will which had been copied out 
by one Troilkya was put into his left hand over which he still had some power. 
Troilkya signed for him. He touched the pen. Then Sham a Churn signed 
and read the will aloud. The other witnesses signed and the ceremony was 
over. Khotter put the will in his own box. After Mohim's death “ he made 
known the fact of the will having been made." He handed over the will to 
the appellant. The appellant anti Mohim [sic] applied jointly for probate. But 
Khetter afterwards withdrew his application at the instance apparently of the 
appellant's maternal uncle. There were other reasons he said. He was 
forbidden to act by Umesh, the respondent. 

The will itself is fairly simple and not very long. The testator begins by 
stating that [Jmesh and his son had not behaved well to him ; they were 
behaving so that if he did not appoint any executor in respect of his estate 
his family would suffer for want of food. Then he gives his wife permission 
to adopt, lie [830] appoints five executors, but no work was to be done 
otherwise than in accordance with the views of two of them. Then the 
testator directs that if a son is adopted his infant daughter and the adopted son 
should share his property between them, but until he or she came of age the 
estate was to remain in the hands of the executors. In default of an adoption 
* the daughter was to take all. In the event of the daughter’s death the entire 
estate was to go to the adopted son. In the absence of both adopted son and 
daughter the entire estate was to vest in his widow, andfailing herin the testator’s 
nephew or any full brothers that he might have. Then there were provisions 
for poor relatives of the testator and of his widow. 

It is only fair to observe that under the will Khetter took no benefit 
directly. He had no interest except as executor. What his motive was it 
is difficult to see unless he hoped to secure his position as manager of the 
estate by becoming an executor. And it may be that he was anxious to 
exclude Umesh from all hope of succession. He and Umesh seem to have been 
on much worse terms than Mohim and Umesh. Umesh and his son did not 
even speak with Khetter. Umesh constantly visited Mohim during bis illness, 
and Mohim according to Khetter was very anxious that his visits should not 
be discontinued. 

The oral evidence as to Mohim’s testamentary capaoity may be summed 
up shortly. Putting aside the statements of Khetter and Taruck, to which 
attention has already been called, the witnesses for the appellant state gene¬ 
rally that the testator was in full possession of bis senses. " That,” as the 
learned judges of the High Court say, “is*very unsatisfactory evidence of the 
patient's condition." " The question," they add, “is what mental state he was 
in in reference to the making of a will, his capacity for which is challenged by 
the defendant’s evidence and is rendered at least a matter for careful inquiry 
from the facts of his illness in the plaintiff’s evidence itself. Paralysis on 
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24th January, an increase of illness on 23rd February, another and severe fit 
on the 2nd March, indistinct speech as stated by all the witnesses, increased 
by the 8th March according to Sham a Churn so greatly that according to 
Bakhal Kobiraj he had to be asked two or three times before his words could be 

[831] understood .... The* evidence of some of the plaintiffs just 
referred to would if read by itself convey the impression that Mohim’s 
mind was quite alert and his speech practically free, although a little 
indistinct, and although he was physically weak and paralysed. If anything 
approaching this was the truth some proof of this might have been adduced 
apart from the story common to all those witnesses in which almost the same 
things are represented as said about the execution and about going to Calcutta, 
and nothing else whatever. The obvious comment on it is that they did not 
venture to leave this common ground, becauso they were not stating what 
they remembered, hut what it had been agreed should be said— a short story 
containing some easily remembered incident of a kind which, if not closely 
inquired into by the defendant, would lead to a belief on the part of the Court 
trying the case in Mohim’s capacity.” 

On the other hand, the witnesses on behalf of the respondent deposed 
clearly and positively to Mohim’s incapacity. The most important witness of 
course is Dr. Bepin. He seems to be a person of some position. Khetter himself 
says ‘‘ Bepin is regarded as a good doctor.” He is positive that at no time 
during his attendance could Mohim have made a will. He says : “ I used to 
go and visit him daily for 15 or 16 days. Before 1 went there Mohim was 
under the treatment of a kobiraj of Mankar. I sometimes used to stop at 
Mohim’s house for 24 hours. Whon I went on the first day Mohim had but 
little consciousness. For the first day or two he replied to questions with great 
difficulty. After that he could not speak at all, but used to try and make 
sounds. Ho did not always try to do evon this. After I had repeatedly shout¬ 
ed to him he used to try and make a sound. I saw Mohim on the morning of 
the day before that on which it was proposed to take him to Calcutta. I went 
in the morning of tho day before that on’ which it was proposed to take him to 
Calcutta. As regards Mohim’s senses on that day 1 only say this that he 
could taste food and ho used to weep and again to wipe the tears from his eyes 
as he looked at people. He could take down the first part of each spoonful, 
and the latter part of it had to be withdrawn. I did not hear him speak, 
and he did not speak to me. He used to be made to sit up in order to 

[832] be fed. I came away at 10 or 11 that day. I was against his being 

taken to Calcutta. The reason was that the whole of the brain had become 
diseased, and if he received any shock the probability was that he would get 
apoplexy. The next day at 9 or 9i in the morning I found Ihe patient almost 
in a moribund condition.” “ 

As regards the testamentary capacity of the alleged testator their Lord- 
ships agree with the High Court in thinking that the oral evidence on behalf 
of the respondent outweighs the evidence on behalf of the appellant. And in 
this connection.it must be borne in mind that Mohim does not seem to have 
had any intention of making a will before his illness. It is not like a case in 
which a testator executes a disposition of his property for which instructions 
have been given or preparations made while the mind was in vigour. 

Apart, however, from the oral Evidence there are several matters which 
in their Lordships’ opinion tell heavily against the appellant. What reason 
was there for keeping in the dark the two doctors who were in daily attendance 
on the patient ? If it be true, as Khetter says, that Dr. Bepin suggested that 
a will should be made by Mohim in the state in which he was when he paid 
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his first visit, it would only have been 'natural that he should have been 
consulted. No doubt Khetter says that Mohini forbade him to tell the doctors. 
He looked upon them as people of the other party because they were friends 
with Umesh and attended his family. But then Shajna Churn was on good 
terms with Umesh, and yet Khetter called 'him in to witness the will, and he waB 
permitted to read'it aloud. It is suggested that Mohim was afraid that some¬ 
thing would happen if Umesh were told. But what is it that the testator is 
said to have been afraid of if Umesh had known of the will ? Not that there 
would have been a row, as some of the witnesses said, but according to Khetter’s 
evidence only this that Umesh would discontinue his visits. Then again why 
were not the wife and sister called to speak to Mohim’s mental condition 
at the time the will was made ? Khetter says that the testator himself told 
them about the will on the 7th and 8th of March. It is true that when the 
plaintiff’s evidence was [833] closed the District Judge was asked to let them 
be examined, but then it was too late. Lastly, it is a very important fact that 
Khetter does not produce the draft which he says was sent to Abinash and 
returned by him, nor was Abinash himself called though he might have thrown 
some light upon the case. 

On the whole, their Lordships are of opinion that the High Court came 
to a right conclusion. The making of the will from first to last was Khetter's 
doing, and there is no satisfactory evidence to show that the alleged testator 
understood the business in which Khetter engaged him. The burden of proof 
rests on the appellant and she has not discharged it. 

Their Lordships will therefore humbly advise Her Majesty that the appeal 
should be dismissed. The appellant will pay the costs of this appeal. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. T. L. Wilson <£ Co. 

Solicitors for the Respondent: Messrs. Lattcy & Hart. 

B. C. 


NOTES. 

C S«.,e also (1907) 11 CAV.N., 824 ; (1011) 12 I.C.', 393.] 
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The 22nd April, and 14th May, 1898. 

Present: 

Lords Watson,* Hobhouse and Davey, and Sir R. Couch. 


Balkishen Das and others.Plaintiffs 

versus 

Simpson...’..Defendant. 

[On appeal from the High Court at Fort William in Bengal.] 

Act XIof 1859 (Bengal Revenue Sale Law), sections 8, 8, and 83—Bengal Excise 
Act (Bengal Act VII of 1868), section 2 — Unauthorized sale by 
Collector—Jurisdiction of Civil Court —Res judicata— 

Parties —Secretary of State for India. 

Act XI o! 1859, the Bengal Revenue Sale Law, providing for the sale of estates in arrear 
of payment of revenue, does not sanction, and by plain implication forbids, the sale of any 
estato which is not at the time in arrear of such payment. The whole clauses, in so far as 
they-relate to sales, or to their challenge, as well as the provisions of Bengal Act VII of 1868, 
are framed upon the express footing that they are to be applicable to the sale of estates 
which are in arrear of duty. 

A Collector had sold an estate, purporting to act under Act XI of 1859, for a supposed 
arrear of revenue. There was, however, only an erroneous debit in the Collectorate books 
against the estate, in excess of the revenue actually assessed upon it. chargeable against it, 
and due from it. 

[8841 Held, that the sale was without authority ; that the Civil Court had jurisdiction 
to declare the sale void ; and that the provisions of soction 33 of Act XT of 1859, relating to 
an appeal to the Commissioner of Revenue, did not exclude that jurisdiction. m 

The euactment in section 8 had no application to such a case. This was not a question 
about a transfer from the account of one revenue-paying estate to that of another, nor was 
it a elaim for remission or abatement, which had not been duly allowed by the Government, 
Soction 8 has no application, except there be, (1) default in payment of the revenue, and 
(2) possession by the Collector of money of the defaulter not indisputably placed to his credit. 
But here there was no default. All moneys paid by the appellants were credited, and their 
alleged default was based upon erroneous debit entries to which they were not parties. 

In this suit, in the Courts below, the Government had been made a co-defeudant, but 
was not a respondent on this appeal; and tho objection was taken, on the argument of this 
appeal, and by previous petition, that they should be made a party respondent. 

, Held, that it was a mistaken view thatadocree annulling the sale in this suit would be 
res judicata in any future question or proceeding, as between tho Government and the 
unsuccessful purchaser. * The Secretary of State for India, therefoie, was not a necessary 
respondent. His position was correctly explained in Bal Mokoond Lai v. Jirjudhun Roy, 
(1882) I. L.R., 9 Cal., 271, 276, m the judgment of MiTTKK, ,7. 

APPEAL from a decree (19th July 1895) of the High Court, reversing a decree 
(27th July 1892) of the Subordinate Judge of Mozufferpore in Tirhoot. 

The appellants, plaintiffs in the Suit, were the owners of a mehal described 
in the books of thd Collector of Tirhoot as the separate 5 annas share of the 
village Shazadpur Anderkilla, entered on the register of revenue-paying mehals 
or tauzi, under the number 3592. This share had been purchased by Balkishen 
Das, and a brother whom he had survived, in 1883, and belonged to the 
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appellants, the jumma having then beenRs. 89-8-7. Part of the plot having 
been taken up by the Government for a State purpose, the revenue payable was 
reduced to Rs. 82-14-9. From the beginning of the ownership of the appellants, 
down to March 1891, the payments which they made amounted to Rs .691-14-9, 
but the instalments due with the above abatement amounted only to Rs. 663-6-0; 
and there [835] should have been a credit entry, to the account of the mehal 
No. 3592, after payment of the March 1891 instalment of Rs. 44-15-3. By a 
mistake in the debit entries against that mehal, it was represented as in debt 
for revenue to the amount of Rs. 7-15-5 in March 1891; and for this arrear it 
was sold by order of the Collector on the 5th September 1891. The respondent 
on this appeal was the purchaser. 

Against this an appeal by petition to the Commissioner of Revenue was 
preferred on the 25th February 1892, but having been filed after the period 
fixed by section 2 of Bengal Act VII of 1968 without any extension of that 
period having been ordered for tho petitioners, the appeal was rejected. 

The facts are stated in their Lordships’ judgment:— 

The main questions were: (i), whether section 33 of Act XI of 1859, and 
section 2, Bengal Act VII of 1868, did not exclude the present objection from 
the jurisdiction of the Civil Courts, in consequence of there not having been an 
appeal upon it to the Commissioner: (2), whether it had not been 
necessary for the plaintiffs, in order to rely on remission of revenue, to proceed 
in conformity with section 8 of Act XI of 1859, which enacts that the plea that 
money belonging to the defaulter sufficient to pay the revenue was in the 
Collector's hands shall not bar a sale unless, after application in due time made, 
the Collector shall have neglected to transfer the money in payment of the 
arrear of revenue due: (3), whether the Government should not have been 
made a respondent on this appeal, having been a successful defendant in the 
Court below. 

The present suit was brought on the 27th July 1892, alleging that at the 
time of the sale there was nothing due to the Government in respect of the 
estate sold, and that the sale was contrary to law. 

The Government, under their statutory style, were made defendants, as 
well as the purchaser Mr. C. F. R. Simpson. The defence filed by the Collector 
on behalf of the Secretary of State for India was first, that as no appeal 
under section 2 of Bengal Act VII of 1868 or section 33 of Act XI of 1859 had 
[836] been preferred to the Commissioner, the suit was not cognizable under 
the latter section : secondly, that tho remission was not entered in favour of 
this estate in the Gollectorate books. The defence filed by the other defendant 
was the same, ljut he expressed it that, as to the remission of revenue and the 
over-payment upon it, these matters did not affect the liability of the plaintiffs, 
as they had not taken steps in conformity with section 8 of Act XI of 1859 to 
have the abatement made effective. 

The Subordinate Judge, Babu Jadu Nath Das, with regard to section 2 of 
Bengal Act VII of 1868, and to section 33 of Act XI of 1859, and to the fact that 
no appeal bad been preferred in due time to the Commissioner of the Division, 
did not consider himself empowered to decide upon irregularities alleged to have 
taken place in the proceedings of sale. But that, in his opinion, was not the 
main ground on which this case rested. He found that on the true account of 
what bad been paid as jumma for mehal No. 3592, more than was sufficient to 
cover the revenue due had been paid in March 1891; so that there was no arrear 
upon which a sale could be based. He therefore decreed that the sale was null 
and v#id, and that tbe plaintiffs were entitled to possession. 
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His judgment, and this decree, were reversed by the High Court on 
appeal. A summary of the reasons stated by the latter Court appears in their 
Lordships' judgment on this appeal. 

» 

Mr. J. E. A. Branson, for the appellants, argued that there was error in 
the judgment of the High Court. The Subordinate Judge was right in deciding 
that this sale was not authorized by the Revenue Sale Law of 1859, because there 
had been no arrear. The Collector had had no authority to sell the estate, as if 
for default in payment of the revenue, for default had not taken place. It was 
not denied that the appellants’ payment into the Collectorate covered all exist¬ 
ing demands at the time of commencing the process of sale for default. The 
estate had been put up to sale for fin s^rrear which had no existence. The High 
Court had taken an erroneous view in considering this to be the case of a 
demand on the part of an owner of a revonue-paying estate to have an entry in 
account carried to the credit of his estate which would otherwise bo in default. 
[837] For such a case the procedure under section 8 of Act XI of 1859 would have 
been necessary. But hore there was no question that the money belonging to, or 
due and paid in respect of this very mehal, was in the Collectorate at the time. 
Neither section 8, nor any othor part of that Act, had been called into 
operation. The fact that there was no arrear governed the question whether 
the omission to appeal to the Commissioner had the effect of barring the 
suit under section 32 of Act XI of 1859. The High Court had held the appel¬ 
lants precluded from baking objections not stated in such an appeal. But 
whatever application section 2 of Bengal Act YIT of 1868 might have had to a 
suit relating to irregularities, or illegalities, in the sale proceedings, the plaintiffs’ 
case had a foundation altogether different. These enactments one and all were 
inapplicable. For that reason there was an entire mistake in the High Court’s 
observation that, “ in order to comply with section 8 of the Revenue Sale Law 
of 1859, it was necessary for the plaintiffs to have made an application, before 
the revenue fell due, to have a transfor made to their credit of any amount to 
which they might be entitled by reason of the abatement ordered bv Govern¬ 
ment, which had not been properly carried to their credit in the Collector’s 
Register.’’ For the proposition that there was no application of the Revenue 
Sale Law unless there was an actual arrear, reference was made to Baijnaih Sahu 
v. Sital Prasad, (1869) 2 B. L. R., F. J}., 1 ; Sreemunt Lall Ghose v. Shama 
Soonduree Dasi, (1869) 12 W. R., 276; and Thakoor Churn Boy v. Collector of 
the 24-Pergmmahs, (1870) 13 W. R., 336. 

Mr. A. Phillips, for the respondent, contended that the appeal should not 
proceed without the Secretary of State, who was a defendant in the suit below, 
being made a party respondent. The present respondent was pntitled to claim, 
under section 35 of Act XI of 1859 that, if the sale should be declared void, 
the Government should be ordered to refund to him the purchase-money, 
with interest. The*Subordinate Judge had ordered that the defendant, now 
respondent, should jointly with the Government pay the plaintiffs’ costs. If 
the High Court’s judgment should be reversed, the plaintiffs would have 
that order in their favour ; while, as regarded the Government, the decree of the 
High Court [838] would still remain, and would remain a final decree. It 
was submitted that the sale could not be set aside, or declared void unless it 
should also be declared void as against the Secretary of State. At present, 
whatever might be the result on this appeal, as things now stood, the decree 
which the present respondent supported, would remain final as regarded the 
Secretary of State; and it followed that the latter should be treated as a party 
necessary to any complete decree f on this appeal. 

12 OAI*.—H9. 
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In any view, however, it was submitted 1 that the suit was not maintainable, 
inasmuch as no appeal in conformity with section 33 of Act XI of 1859, and 
. section 2 of Bengal Act VII of 1868, had been duly preferred to the Commissioner. 
It was a matter of the due construction of t,he Revenue Regulations and Acts. 
For the purposes of sales in default, the Collectorate books were the guide; 
and there were special proceedings, by way of remedy, to secure proprietors. 
It was sufficient to support a sale that there was an arrear of revenue within 
> the meaning of section 2 of Act XI of 1859. Credits to estates had to be 
entered in the books, and an abatement was’not credited unless upon applica¬ 
tion made. This was apparent from the requirements of section 8 of Act XI 
of 1859. There had not been any such application in reference to estate No. 
3592. The sale was made for arrears appearing due in the Collectorate books, 
and that appeared there with the acquiescence of the appellants ; and it was 
valid so far as the purchaser at the auction sale, now respondent, could dis¬ 
cover. Reference was made to Bnijnath Sahu v. Sital Prasad , (1869) 2 B. L. 
R., F. B., 1 ; Gobind Lai Boy v. Bamjanam Misser, (1893) I. L. R., 21 Cal., 
70: L. R., 20 I. A., 165 ; Lala Gauri Sanker Lai v. Janki Pershad, (1889) 
I. L. R„ 17 Cal., 809: L. R., 17 I. A., 57 ; Lala Mobaruck Lala v. Secretary of 
State for India, (1885) J.L.R., 11 Cal., 200; and Bal Mokoond Lala v. 
Jiriudhan Boy, (1882) I. L. R., 9 Cal., 271 (276). 

Mr. J. H. A. Branson was not heard in reply. 

Afterwards, on the 14th May, their Lordships’ judgment was delivered by 

[839] Lord Watson .—The appellants, plaintiffs in the present suit, were, 
until the 5th September 1891, proprietors and in possession of a separate 
5-annas share of the village of Shahzadpur Anderkilla, situate within the 
Collectorate of Mozufferpore. 

Down to the year 1884, the jumma or annual revenue payable to the 
Government in respect of the said 5-annas share was Rs. 89-8-7. In the 
beginning of 1884, the Board of Revenue sanctioned a reduction of the revenue 
* annually Payable, to the extent of Rs. 6-9-10, thus fixing the jumma for the 
future at Rs. 82-14*9 instead of Rs. 89-8-7 ; and their decision to that effect 
was duly communicated to the Collector of Mozufferpore by a letter dated the 
3rd March 1884. From that date until the year 1891 the ownere for the time 
being of the 5-annas share continued to make yearly payments to the Collector 
to account of the jumma. 

It now appears, and it is not disputed, that in 1884 the Collector, on 
receipt of the decision of the Board of Revenue, erroneously entered in his 
books the abatement of jumma which they had granted, as applicable to another 
estate in which the owners of the 5-annas share of Shahzadpur Anderkilla had 
and have no intecest. The mistake which was thus committed by the Collec¬ 
tor, or some of his staff, must have been due to their ignoring or disregarding 
the plain terms of the decision of the Board of Revenue which had been sent 
to them. It has been suggested, in both Courts below, that the error may 
have been induced by the fact that, in the letter which enclosed the decision 
of the Board, there was a clerical error in giving the tauzi number of the 
5-annas share in question ; but that explanation, if it be correct, can afford no 
excuse for failure to give effect to the decision itself. 

The result of the mistake was that, during a period of eight years, from 
1884 to 1891, whilst the proprietors of the 5-annas share were duly credited in 
the books of the Collector with the full amount of the payments annually made 
by tbem on account of revenue, they were wrongly debited in each year with 
Rs.89-9-10, being the amount of the jumma before its reduction. In conse- 
quence v pf that/error in the debit side of the account, the books of the Collector 
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showed a balance as due by the appellants, in March 1891, being the end of the 
revenue year 1890-91, in [840] respeot of the revenue payable for the preced¬ 
ing year; whereas if the annual jumma had been charged at its reduced rate, 
in terms of the order of the Board of Bevenue, the books would have shown 
a balance of Bs. 44-15-3 at their crbdit. 

The Collector then proceeded to sell the 5-annas share* in question, as for 
arrears of jumma due by the appellants, in supposed compliance with the 
provisions of Act XI of 1859. The property was sold by auction on the 5th 
September 1891, when it was p&rchased by Charles F. B. Simpson, who is 
the sole respondent in this appeal. 

The appellants thereafter presented an appeal against the sale to the 
Commissioner of Tirhoot, under section 2 of Bengal Act VII of 1868, which 
was rejected by the Commissioner as being out of time. On the 27th July 
1892, they brought this suit before the Subordinate Judge of Tirhoot, against 
the auction-purchaser, the respondent in this appeal, and also against the 
Collector of Mozulferpore, as representing the Secretary of State for India, 
praying to have the sale set aside, and other relief. Tho defendants appeared 
and lodged written statements, in both of which it was pleaded that the action 
was not cognizable by the Civil Court, by reason of the plaintiff's having failed 
to appeal in due time, under the provisions of section 2 of Bengal Act VII of 
1868. Tne present respondent asserted that the suit was “ based upon false 
allegationsand the other defendant alleged that the plaintiffs had taken no 
steps to have the abatement taken into consideration,and had for several years 
continued to pay the original Government revenue. It has not been shown 
that there are any false allegations in the plaint or that the plaintiffs, after 
the abatement was granted, continued to pay the old jumma. They made 
payments to account of revenue, which in the third of the eight years already 
mentioned was of the same amount as the old jumma, in three of them were 
in excess of it, and in four of them were below its amount. There is nothing 
to show that any of these payments were made on account of the old jumma , 
with the exception of the erroneous, entries in the Collector's Books, for 
which he alone was responsible. It was not within the right, and it certainly 
was not the duty, of the appellants to examine and check these entries. 

[841] The Subordinate Judge, on the 1st September 1893, held that the 
suit was not excluded by the failure of the plaintiffs to present an appeal 
within due time, under section 2 of Bengal Act VII of 1868; that in point of 
fact there was no arrear of revenue due by the appellants at the time when 
their property was sold; and that the sale was illegal and injurious to the 
appellants. He accordingly declared the sale to be inoperative, and decreed 
possession of the property sold to the plaintiffs, with oosts. . 

The respondent in this appeal brought that judgment under the review of 
the High Court at Fort William, when two of the learned Judges, Sir Henry 
Prinsep and Chunder Madhub Ghose, JJ., reversed the decree of the Subor¬ 
dinate Judge and dismissed the appellants' suit, with costs to the present 
respondent id both Courts. 

The following were the grounds assigned for their decision by the learned 
Judges of the High Court. They held, in the first plaoe, that, inasmuch as 
there had been no adjudication by the Commissioner upon the objections stated 
to the sale by thebftppellants. these objections were excluded from the cognizanoe 
of the Civil Courts by section 33 of Act XI of 1859. If that course were per¬ 
mitted, the learned Judges observed that it would “ permit a defaulter in the 
payment of Government revenue, who desired to set aside a sale for irregularity 
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with substantial injury resulting therefrom, practically to do so without any 
appeal to the Commissioner at all." In the second place, they held that the 
appellants were debarred, in the present suit, from obtaining “any re-adjustment 
of account,” by reason of section 8 of the Revenue Salq Law of 1859, because, 
" in order to comply with that law, it wa& necessary for them to have a transfer 
■ made to their credit of any amount to which they might be entitled, by reason 
of the abatement ordered by Government and which had not been properly 
carried to their credit in the Collector’s Register.” They were accordingly of 
opinion that the appellants were without a remedy, although they indicated that 
the mistake was unfortunate, “ and may also be said to be due to oarelessness 
on the part of the office of the Collector.” 

[ 8 * 2 ] Their Lordships do not think that tho decision of the learned Judges 
can be maintained upon either of these points, which they will prooeed to 
notice separately. 

Section 3 of the Act XI of 1859 provides that, in default of payment of 
revenue, within the time appointed for each district by the Board of Revenue, 
the “estates in arrear ” in those districts “ shall be sold at public auction to 
the* highest bidder.” The Act does not sanction, and by plain implication 
forbids, the sale of any estate which is not, at the time, in arrear of Govern¬ 
ment revenue. The whole clauses of the Act of 1859, in so far as these relate 
to sales, or to their challenge at the instance of the proprietor, as well as the 
provisions of section 2 of Bengal Act VII of 1868, are framed upon the express 
footing that they are to be applicable to the sale of estates which are in arrear 
of duty. The enactments of 1859 and of 1868 are obviously intended to 
apply to cases in which, if the irregularity or illegality of the sale proceedings 
alleged by the objector be negatived, the sale will remain valid. But tbe 
chief and substantial objection upon which the appellants’ plaint is based is, 
that at the time when their 5-aunas share of the village Shahzadpur Anderkilla 
was sold, there were no arrears of revenue due by them in respect of it. It 
does not appear to their Lordships to admit of dispute that the objection is found¬ 
ed in fa£t. In their opinion a stupid blunder made by the Collector or his 
stall' in his own books cannot deprive the appellants of their right to claim, and 
have effect given to, the permanent abatement which was allowed by the Board 
of Revenue in March 1884. The result is that the whole proceedings of the 
Collector, with a view to the sale of the 5-annas share, were beyond his juris¬ 
diction, and are not entitled to the protection given him by the Act in cases 
where sale is authorised, although it may be attended with some irregularity or 
illegality. Their Lordships are accordingly of opinion that it was rightly held 
by the Subordinate Judge that he had jurisdiction to entertain the objection to 
the sale to which ho gave effect, although the point had not been considered 
and disposed of *by the Commissioner. 

The observations made by the learned Judges in regard to the second point 
upon which their decision is rested do not appear to their Lordships to be strictly 
accurate either in fact or law. Thera [8*3] is no question in this case 
about a transfer from the account kept by tbe Collector for the mehal 10,313, 
to the credit of the account kept by him for the 5-annas share of Shahzadpur 
Aoderkilla. The only error in the latter account consists, as already stated, in 
annually entering Rs. 89-8-7, instead of Rs. 82-14-9, to the debit of the appel¬ 
lants. The payments made by the appellants are correctly credited. In that 
state of the facts their Lordships are unable to conceive what possible application 
the provision of section 8 of Act XI of 1859 can have to the present case. The 
clause contemplates two cases only. Appellants are not within the first of these 
whielyrelatesito a defaulter to revenue, who claims a remission or abatement 
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which has not “ been allowed by fche authority of the Government.” In 
the Becond case, it is enacted that the Collector's possession of money belonging 
to the defaulter, shall afford no answer to the default, unless the money stood 
in the defaulter’s name ( alone and without dispute, or the Collector has failed, 
after application by the defaulter, ’to impute his money towards payment 
of the revenue. The enactment has no application, except there be (l) 
default in payment of the rovenue, and (2) possession by the Collector of 
money of the defaulter not indisputably placed to his credit. But the appellants 
were not in default. All monies paid by them have been correctly credited ; 
and their alleged default, which is a pure fiction, is based upon erroneous 
debit entries, to which they were not parties. 

Although the Secretary of State for India had been represented in the 
Courts below by the Collector of Mozufferpore, the appellants did not join him 
as a party to the present appeal. Upon that ground the respondent pleaded, in 
limine, that the appeal taken to this Board was incompetent; and at all 
events that the hearing of the appeal ought to be delayed until the Secretary 
of State for India had been made a party to it. Their Lordships rejected the 
contention, which was maintained upon the mistaken view that a decree 
obtained by the appellants in this suit against the Secretary of State would 
constitute res judicata, in any question or proceeding between that Minister 
and the respondent. In their opinion, the position of the Indian Secretary, in 
cases [844] like the present, is correctly explained by Mr. Justice MlTTKR in 
Bai Mohoond Lai v. Jirjudhuu Boy, (1882) 1. L. B., 9 Cal., 271 (276). 

The appellants, with the view of obviating the preliminary objection 
stated by the respondent, presented an incidental petition for an order making 
the Secretary of State for India a party to the appeal. Tlio application was 
opposed by Secretary of State, and was refused by this Board with costs. 
The respondent, notwithstanding, persisted in his preliminary objection at the 
hearing of the appeal. 

Their Lordships will humbly advise Her Majesty to reverse the judgment 
of the High Court, to restore the deorou of the Subordinate Judge d Tirhoot, 
and to order the respondent to pay to the appellants the costs incurred by 
them before the High Court. The respondent must pay to the appellants 
their costs of this appeal, including their costs of the incidental petition 
already referred to. 

Appeal allowed 

Solicitors for the Appellants: Messrs. T. L. Wilson if; Co 

Solicitors for the Respondent: Messrs. Sanderson, Adkin <C Lee. 

C. B. 

NOTES. 

[ Where thero is no arroar ol revenue, the Collector has no jurisdiction to sell:—25 Cal., 
63S ; 35 Cal., 636: 15? C.W.N., G46 ; 8 C.L.J., 41 ; 15 C.L.J., 54 ; 25 Cal., 876 ; 32 Cal., 
Ill ; 32 Cal., 229. 89 Cal., 981. 

Aots of the Collector without jurisdiction arc void:—37 Cal., 107 ; 13 C.W.N., 710 : 11 
C.L.J., 254 ; 20 I.C., 337 (Cal.); 18 Cal., 505 ; 15 C.L.J., 54 : 13 I.C., 959 ; 34 tCal., 811: 
11 C.W.N., 766; 5 C.L.J., 6S6. 

See also (1911) 12 I.C., 627 (Mad.). , 

In (1903) 31 Cal. rf 159 it was held (that the Secretary of State was a necessary party in a 
suit to set aside a sale under the Public Demands Recovery Act, 1895. 

See also (1913) 26 238.1 
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The 9th February and 1st April, 1898. 

Present: 

Lords Hobhouse, Macnaghten, and Morris, and Sir R. Couch. 


Sukhamoni Chowdhrani.Defendant 

versus 

Ishati Chunder Roy.Plaintiff. 


[On appeal from the High Court at Fort William in Bengal.] 


Contribution—Joint Debtors—Limitation Act {XV of 1877), Schedule II, 
sections 19 and i10, and Art. 61—Acknowledgment of Liability — 

Interest paid on debt. 

By a payment into Court under an order on account of docrees for rent and revenue in 
arrear, due to the landlord zemindar from the joint owners of an under-tenure, their estate 
was saved from sale. In rospoct of a proportionate share of liability for money raised for 
this purpose one of the joint owners became liable to be sued by another of them for con- 
tribution ; and a question arose as to the application of article 61* of Schedule II of the 
Limitation Act, 1877. 

[84B] More than three years before this suit all the joint owners had filed in Court a 
petition for the appointment of a Manager of their estate, who should, out of its profits, pay 
debtB and interest to creditors from whom had been borrowed the money for the payment 
into Court. 

Held, that this was an acknowledgment of the joint debt by the co-owner who had not 
contributed, within section 19 of the Limitation Act; whence had followed the legal conse¬ 
quences, one of which was her liability to be sued within due time for contribution. 

Whilst the three years from tho date of that acknowledgment were running, and at a date 
less than three years before this suit, interest on part of the money borrowed had been 
paid.by the Manager whom the appellant, jointly with the other oo-owners of the estate, had 
' authorized, as her,agent, to pay it. 


Held, that this interest, being clearly a payment in exoneration, pro tanto of the plain¬ 
tiff’s liability, was such a payment as was contemplated by sedtion 20, and gave a new 
departure for the period of limitation. 


* [Art, 61 

1 

Description of suit. j Period of limitation. 

♦ 

Time from which period 
begins to run. 

For money payable to the plaintiff J Three years 
for money paid for the defendant. 

! 

• 

When the money is paid.] 


0 
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APPEAL from a decree (18th August 1893) of the High Court reversing a docree 
(28th March 1892) of the Subordinate Judge of Tippera on a preliminary point, 
and remanding the suit for trial ou the merits. 

The appellant was the widow of lilak Chunder Roy, deceased, who, with 
his brothers Ishan Chunder Roy, the present respondent, and Abhoy Chunder 
Roy, also since deceased, formed a Hindu family owning a joint ostate. Abhoy 
Chunder was represented by his widow Kalitara, a formal defendant, not 
appearing on this appeal. 

The surviving brother, Ishan Chunder, and the widows were joint debtors 
for money borrowed to be paid into Court to prevent the sale of their joint 
estate, which was a shikmi taluk in Tippera, held under the superior zemindar, 
Nawab Khaja Ahsan Ulla Khan, through whom the Government revenue 
was paid. 

This suit arose out of a claim for contribution between the co-owners in 
respect of a debt due for money raised to pay arroars of rout and other dues, 
the plaintiff respondent having paid the proportion due from the defendant, 
appellant. 

The principal question was whether the suit was barred under article 61 of 
Schedule II of the Limitation Act, 1877. Two matters were in dispute on this 
appeal. One was, whether a [840] petition, in which the appellant had joined, 
stating joint indebtedness, was an acknowledgment within section 19 of that Act. 
The other was, whether payment within three years before suit brought, of 
interest on a loan taken by the parties jointly, had effect within section 20 
to give a new starting point for limitation. 

The zemindar landlord had in 1885 obtained four decrees against the joint 
owners for arrears amounting to about Rs. 80,000. The taluk was attached in 
execution, and the 2nd February 1885 was fixed for the sale of it, objections to 
the order for sale having been disallowed.- * 

Ishan Chunder appealing to the High Court applied for a stay of execu¬ 
tion, which was granted only upon condition that the judgment-debtors should 
deposit in Court Rs. 50,000. This sum Ishan Chunder, with the help of 
Kalitara, raised, and paid into Court on the 3rd February 1885, whence it was 
taken out by the zemindar on the 3rd April following. The v hole amount of 
the decrees was afterwards paid. Ishan Chunder having executed a bond 
to Kalitara in respect of her contribution, on which bond she obtained a 
decree, now commenced this suit against Sukhamoni, claiming Rs. 20,999, 
for her proportion of the liability, on the 24th February 1891. The plaint 
stated that in 1885 when Ishan Chunder was about to sue Sukhamoni for her 
proportionate share of the money, she joined in executing, on the 18th March 
1885, an ikramama referring it to arbitrators to ascertain the debts, and agree¬ 
ing to the appointment of a Manager. This contained a recital of the borrow¬ 
ing of the Rs.‘50,000 upon bonds, and declared that the Manager should pay 
the debts with interest. The plaint also stated that, on the 22nd July 1887, 
the three co-owners petitioned the Court to appoint such a Manager; that he 
was appointed, and that to him a yiukhtearnama was executed on the 4th 
January 1888. That he remained in office till November 1888, during which 
period he made payments of interest on the debt. 

On the defence of limitation the Subordinate Judge dismissed the suit. He 
found nothing to show that the liability for the contribution claimed by Ishan 
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Chunder was identical as a debt, with liability on the part of Sukhatnoni to pay 
her share of the [847] joint-indebtedness of the co-owners as acknowledged by 
them in the petition of the 22nd duly 1887. Also he was of opinion that the 
debt on which interest was paid in 1888, to creditors named, was not a debt 
acknowledged to be due to Ishan Chundeh and that payment of interest oould 
not operate under*soction 20 to givo a new starting point. 

On an appeal by the plaintiff to the High Court, a Division Bench (NORBIS 
and Banerj.ee, JJ.) was of opinion that,, there was notin the agreement of 
the 18th March 1885 any admission that, the appellant was liable for any part 
of the joint debt, nor was there any promise by her to pay, nor could such 
promise be inferred from the proviso in the agreement that the Manager 
should pay off any debt of the appellants out of the income. 

They were further of opinion that the suit was not ono for compensation 
for breach of an agreement in writing ami registered such as was provided 
for in article 116 of Act XV of 1877 ; but was a suit for money paid to 
the use of the defendant, and, therefore, under article 61, would have been 
barred, but for what followed, in three years from February 3rd, 1885, the date 
on which the money was paid. They also decided that the petition of the 22nd 
July 1887, with its accompanying schedule, was a cloar acknowledgment of 
liability on the part of Sukhatnoni for the money due to the plaintiff for which 
he sued. They referred to explanation 2 of section 19 of the Limitation Act, 
1877, adding: 

“ Under the provisions of that section the plaintiff, therefore, got a fresh start from the 
date of this petition, and became entitled to bring his suit within throe years from that date. 
The suit, however, was brought more than three years even from that date, and it becomes 
necessary to soe whether there was any further acknowledgment of liability, or any 
payment of interest within three years from the date of this acknowledgment, and 
also within three years before tho date of the suit. We find an ontry, dated the 12th 
Sraban 1295, corresponding to the 26tli July 1888, showing a payment of Rs. 200 on account 
of interest to the Tippera Loan Office, due on a bond of the 22nd Magh 1291, executed 
in favour of the Loan Office. The entry recites that the payment was made on the 31st 
Assar. This entry is corroborated by an endorsement on the baud of the 22nd Magh 1291 
for Rs. 5,000, and by the deposition of Bipro Churn Das, tho joint [ 848 ] manager, 
who says he paid the whole of the interest due on the bond for Rs. 50,000 to the Tippera 
Loan Office. Tho payment is entered in the books of the debtor-defendant No. 1, as one on 
account of interest, and it is shown to have been made by the joint manager of the plaintiff 
and the defendant who was expressly authorized by the petition of the 21st July 1887 to 
make payments on .foeount of the debts contracted for raising the sum of Rs. 50,000 for 
satisfaction of thit Nawab’s decrees. That being so, we think it is a payment of interest 
within the moaning of section 20 of the Limitation Act, and it gave the plaintiff a fresh 
start; and reckoning from th; 3lst Assir 1295, that is, 14bh July 1888, the suit was brought 
within three years. * 

“It might be said that this interest that was paid was paid,not as interest due to the plain¬ 
tiff on account of his claim against the defendant Sukhamoni, but was paid as interest due to 
one of the creditors from whom money had been borrowod for raising the sum of Rs. 50,000 
which formed the basis of the plaintiff’s present claim. But seeing that the plaintiff's olaim 
in this suit arises by reason of his having been compelled to borrow money and pay off the 
debt due, not only from himself, but also from the defendant, and seeing also that the interest 
which the plaintiff would be entitled to recover from the defendant would be the interest 
that he had to pay on tho sums borrowed by him, the payment of any interest on aoeonnt of 
the sujps borrowed by him would in reality be payment of interest on account of his claim. 
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Under none of the bonds executed by the plaintiff could the defendant have been rendered 
liable directly, and payment by her of interest to the creditors of the plaintiff must be 
regarded as payment by her of interest to the plaintiff indirectly, through his creditors. 
That being so, we think tho payment of interest in question is sufficient to save the claim 
from being barred by limitation. * 

“ The decision of the learned Subordinate Judge in this case, that*the suit is barred by 
limitation, must therefore be set aside ; and as the Court below has not gone into the merits 
of the case the case must be remanded to that Court for trial on the merits.” 

On this appeal,— 

Mr. J. M. Paterson, for the appellant, argued that the dismissal of the suit 
by the Subordinate Judge was right under article 61 of Schedule II of the Act 
of 1877. The principal contention was : first, that the High Court had been in 
error in deciding that the petition of the 21st July 1887 was an acknowledg¬ 
ment by the defendant witbifl section 19, giving a fresh start to the throe years’ 
period of limitation. In that petition there was authority to tho Manager, to 
be appointed, to apply surplus income “ to tho payment of the ijmali 
debts” of the three co-owners, with a schedule appended. Hut, though the 
[849] petition may have admitted the debt to tho creditors, it contained no 
admission by the appellant that she owed her proportionate part to Ishan 
Chunder. It was a question whether his claim could ho brought into this 
acknowledgment, as contained, or implied in it, or could he taken as referred 
to, without supplementing the writing by oral evidence as to the transaction. 
But it was clear that oral evidence for that purpose was inadmissible, as shown 
by the decision in Lntchmnanan Chatty v. Mutta Iburaki Marakkai/ei\ (1869) 
5 Mad. H. C., 90. 

Section 19 of the Act of 1877 intended an acknowledgment of an existing 
liability, or legal relation, to a certain person. A mere admission of indebted¬ 
ness, that might not include the debt to tho party suing to recover it, was 
insufficient. That section did not give its effect to an admission made without 
knowledge, and without specification, of what particular debt was admitted. 
And, to constitute an acknowledgment operating within she Act, the liability 
must be acknowledged as incurred to the person claiming. Reference was 
made to Dharma Vithal v. Govind Sadvalkar, (1883) I. L. R., 8 Bom., 99 ; 
Mylapore lyasawmy Vyapoory Moodliar v. Yeokay, (1887) I. L. R., 14 Gal., 
801, and Venkata v. Partha Saradhi, (1892) I. L. R., 16 Mad., 220. 

The petition of 1887 was only an admission of liability to the creditors, 
without specifying a debt to Ishan Chunder ; and, therefore, it gave no new 
starting point for limitation in this case : 

Secondly, the payment of interest, Rs. 200 on the 26th July 1888 to the 
Tippera Loan Office, was not a paymont of “ interest on a debt as such,” to 
the respondent, within section 20 of the Act of 1877. The authority to the 
Manager was to pay interest on debts duo to the creditors named in the 
schedule: Mahalakshmibai v. Nageshtoar Parshotam, (1885) I L. R., 10 Bom., 
71, showed that entry in the debtor’s books was insufficient. Ichha Dhanji 
v. Natha, (1888) I. L. R., 13 Bom., 338, and Kollipara Pnllamma v. Maddula 
Tatayya, (1896)- I. L. R., 19 Mad., 340, were also cited. Even if this 
[850J payment of interest had been effective within the Act it could only be 
so as to the Rs. 5,000, the debt to the Bank that lent it; and it could not be 
f.n.Vfln to be a payment of interest on the one-third of Rs. 50,000, that one-third 
being the proportionate part owed by Sukhamoni. There was no evidence of 
appropriation of this payment by the debtor in respect of all the debts referred 
to in the petition. 
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’ - Mr. J. H. A. Branson, for the respondent, mainly relied on the effect of 
; the ! payment of interest on the 26th July 18.88 by the appellant's authorized 
agent, the Manager, as giving a new starting point for limitation. That pay¬ 
ment of interest had been made before the expiration of the period of three 
years then current in consequence of the filing of the petition of the 22nd 
July 1887. The ‘High Court were correct in holding the suit on the 24th 
February 1891 to have been in time. 

Mr. J . M. Paterson, in reply, referred to Sunkur Pershai v. Goury Pershad , 
(I860) I. L. R., 5 Cal., 321, as to liability in a joint family, for the debt of a 
managing member, barred by the Limitation Act IX of 1871; and to Raman 
Lalji Maharaj v. Gopal Lalji Maharaj, (1897) I. L. R., 19 All., 244, as to the 
application of article 61 of Schedule II of Act XV of 1877, to a suit for 
contribution. 

Their Lordships’ judgment was delivered on the 1st April 1898 by 

Lord Hobhouse. —The appellant and respondent are two co-owners of 
lands subject to payment of rent. The owner of the rent obtained decrees for 
a large sum in arrear, and to save the estate from sale the respondent and another 
co-owner raised a sum of Rs. 50,000 by borrowing from various persons. That 
Bum was deposited in Court, and on the 1st April 1885 was paid to the judgment- 
creditor. The respondent is plaintiff in the present suit and is suing the 
appellant for contribution to the extent of her share in the estate. The only 
question before their Lordships is whether or no his suit is barred by lapse of 
time. 

The cause of action arose on the 1st April 1885. The suit was brought in 
February 1891. If the limit of time is three [881] years it would be barred 
in April 1888 unless saved by acknowledgment or payment. Both Courts 
below have considered that the case falls within article 61 of Act XV of 
1877, and the argument here has proceeded on that footing. Without further 
examining the point their Lordships will take it, in the defendant’s favour, 
that the .limit of time is three years. 

It is not necessary to discuss more than two of the transactions between 
the parties. In July 1887 the co-owners, three in number, presented a petition 
to the District Judge of Tippora, which was in effect aD appointment of one 
Bhipro as Manager for (among other things) the proteotion of their ijmali 
(joint) property by the payment of their debts. One of the directions given to 
him was to apply surplus income “ to the payment of the ijmali debts of us 
three eo-nwners of which a list is given below. ” The list contained the names 
of twelve persons from whom the money used to pay the judgment-creditor 
was borrowed; the amount due to each being set opposite to his name, and 
the total brought to the amount of Rs. 56,750. 

That is a distinct acknowledgment that the total of the debts comprised 
in the list is a joint debt. The Subordinate Judge held that the defendant did 
not thereby admit any liability to the plaintiff, nor promise to pay him 
anything. But it is not required that an acknowledgment within the statute 
shall specify every legal consequence of the thing acknowledged. The 
defendant acknowledged a joint debt. From that follow the legal incidents of 
her position as joint debtor with the plaintiff, one of which is that be may sue 
her for contribution. » 

This acknowledgment is still more than three years prior to the suit.' To 
gain a later starting-point of time the plaintiff alleges payments, of which it is 
only neeassary to examine one. On the I4th July 1888 Bhipro, the Manager, 
paid Hi. 200 for interest on one of the loans constituting the total joint debt, 
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This is proved by his deposition, and.by regular entries in his books and by 
endorsements on the creditor's bond. The Subordinate Judge thought that the 
date of payment was not proved ; but it is difficult to see how proof can be 
more clear or precise., Then he held that the payment was not made for 
interest on a debt due to [852] the* plaintiff, but was made to a third party, 
a creditor of the plaintiff, and not by his request. Section 20 of the Limitation 
Act sayB that a new starting-point of time shall be gained when interest on a 
debt is paid as such by the person liable to pay the debt or by his agent. It 
does not specify any particular mode or form of payment, and there are many 
modes in which payment may be made. In this case the common agent of the 
joint debtors paid interest on the joint debt out of joint funds under express 
instructions contained in the instrument of his appointment. That is clearly 
a payment in exoneration pro tanto of the liability of the plaintiff, and such 
as is contemplated by section 20 of the Limitation Act. 

The Subordinate Judge dismissed the suit on the grounds above indicated. 
On appeal the High Court reversed his decree, and remanded the case to be 
tried. As their Lordships agree with the High Court they will humbly advise 
Her Majesty to dismiss this appeal. The appellant must pay the costs. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. Tatham d Lousada. 

„ Solicitors for the Respondent: Messrs. Barrow d Rogers. 

C. B. —- 

NOTES. 

[ 1. Acknowledgment contained in the pleadings is sufficient:—(1904) 26 All., 313 ; (1900) 
24 Mad., 361; (1913) 25 M.L.J., 259; (1900) 27 Ca!., 1004 ; (1908) P.R., 54 ; (1911) P.L.R., 
180; (1906) 6 G.L.J., 141; (1906) 33 Cal., 1047. 

2. An acknowledgment to be valid need not specify the legal consequences thereof:— 
(1902) 26 Bom., 562 : 4 Bom. L. R., 447 ; (1906) 19 650. 

8. In (1909) 10 C.L.J., 517, it was held that an acknowledgment of sums due for rent 
to two creditors jointly was efficient to keep alive the right of one of the creditors to enforoe 
the claim for rent under the Bengal Tenancy Act, 1885. 

4. As regards the question to whom the acknowledgment should be addressed, see 
(1906) 33 Cal., 613:10 G.W.N., 551:3 C.L.J., 576; (1906)6 C.L.J., 141; (1906) 33 Cal., 
1047.] 

C 26 Cal. 8S2 ] 

CRIMINAL REFERENCE. 

The HOth June , 1898. 

Present: 

Sir Francis W. Maclean, k. c. i. e,, Chief Justice, and 
Mr. Justice Banerjee. 

Queen-Empress 
versus 

Pratap Chunder Ghose.* 

-«— 

Nuisance—Criminal Procedure Code (Act X of 1882), section 144—Order 
regulating,boat traffic at a landing place —High Court's poioerof 
Revision when order cannot be made under that section. 

An order regulating the boat traffic at« certain landing place of a river in the manner 
directed by the order passed in this case held to be not an order that is authorised by 
section 144 of the Criminal Procedure Code.__ 

‘Criminal Reference No. 144 of 1898, made by L. Palit, Esq., Sessions Judge of 
Jessore, dated the 10th of June 1898. J 
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If tbo order bo one that cannot be made unjLcr section 144 of the Criminal Procedure 
Code, the mere fact of the order purporting to have boon [853] made under that section 
does not prevent the High Court from interfering with it in revision. 

Abhayeswari Debi v. Sidhesivari Debi, (1888) I.L.R., 16 Cal., 80, and Ananda Chundra 
Bliutlacharjee v. Stephen, (1891) I. L. R., 19 Cal., 127, follow ocf. 

THE District Magistrate of Jessore passed the following order purporting to be 
made under section 144 of the Criminal Procedure Code (Act X of 1882): 
" Whereas it appears from the report of the Civil Surgeon of Jessore that the 
crowding of boats in the river Kabadak dpposite the town of Kotechandpur 
above the Fakirpur Ghat is dangerous to the health of the residents of the 
town, and should be stopped, with this exception, that three or four boats 
containing altogether not more than twenty-five men in them may be allowed 
to come up above the said Ghat to discharge their cargo for a period of three 
days at a time and then return to a place opposite to or not above the said 
Fakirpur Ghat: It is accordingly hereby ordered that all persons having 
charge of or any control over boats on the river Kabadak, which are now moored 
above the said Fakirpur Ghat, do within three days of receipt of this order 
remove their boats down tho river to a place opposite to or not above the said 
Ghat, and that after such removal any three or four boats containing not 
more than twenty-five persons in all may be allowed to come up above the 
said Ghat at a time and stay for not more than three days, and then return 
being succeeded in turn by others to the same number for a similar period. 
In order to determine which boats should have preference for the three days 
stay above the said Ghat, and in what order they should go, it is further 
directed that a list of the boats affected by this order be sent to the Sub- 
divisional Officer of Jheuida, who will decide in what order they should go, 
taking all the circumstances of the case into consideration, and it is directed 
that, except in the order prescribed by the Sub-divisional Officer, no boats 
shall proceed above the said Ghat. This order is addressed to the crews, 
lessees, proprietors or any other persons having control over the movements 
of the sajd boats, and is passed under section 144 of the Criminal Procedure 
Code. It extends [854] to all boats not being mere dinghis, and will have effect 
for two months from the date of publication. The Fakirpur Ghat is the Ghat 
situated below Mr. Macleod's house and above the Solemanpur Ghat.” 

Tho petitioner, who is the owner of the Ghat mentioned in the above 
order, moved before the Sessions Judge of Jessore, praying for the sotting aside 
of the order or for a reference to the High Court. The Sessions Judge referred 
the matter to the High Court under section 438 of the Criminal Procedure 
Code (Act X of Hj82). Tho material portion of the letter of reference was as 
follows :— 

“This is a matter in which the petitioner moves this Court to refer ati order under 
section 144 of the Criminal Procedure Code made by the District Magistrate of .Tessore, with 
the recommendation that the order in question be sot aside on grounds which amount to tho 
general contention that tho order was made illegally and without jurisdiction. 

“The order complained of begins as follows; ‘Whereas it appears from the report 
of the Civil Surgeon of Jessore that the crowding of boats in tho river Kabadak 
opposite the town of Kotechandpur above the Fakirpur Ghat is dangerous to the health of the 
residents of tho town.' This is all that iscoutained in the order regarding the necessity for 
making such an order. The petitioner has not bean supplied with a copy of tho report of the 
Civil Surgeon referred to in the order. Now according to the provisions of paragraph 
3 of section 144 of the Code of Criminal Procedure the Magistrate making an order 
under that section is required to state therein tho material facts of the case. The Magistrate 
in thiatease dofs not appear to me to have in any way complied with that requirement. The 
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grounds on which danger to the health of the town was apprehended, the nature of the danger 
etc., are not at all mentioned. The Civil* Surgeon’s report on which the order has been 
based should, 1 think, have been annexed as a part of the order. 

“The next point is that the order was passed ex parte Paragraph 3 of section 144 
provides that, in cases of clnergenoy, or in, cases where the circumstances do not admit of 
the serving in due time of a notice, the order may be passod ex parte. No doubt the order 
was directed to boatmen generally ; and it may be argued that that being so, the circum¬ 
stances did not admit of a notice being served. But it is quito clear that the petitioner was 
a person who would be very greatly affected by the order,and as it cannot be said to have been 
a case of emergency ; a notice should, 1 think, have been served upon him, in order that ho 
might appear and show cause whv the order should not be made. 

[ 888 ] The most important and vital point in the case, however, is that the order itself is of a 
nature not justified by the provisions of section 144 of the Criminal Procodure Code. The 
heading of the Chapter, which consists only of this section, shows the nature of this provi¬ 
sion of the law as contemplated by the Legislature. The heading is “ Temporary orders in 
urgent oases of nuisance,” and the first paragraph which sets forth the circumstances which 
would justify an order under section 144 of the Criminal Procedure Code uses the phrase, 
‘Incases .... where immediate prevention or speedy remedy is dosirable.' Thus it 
Is clear that the section is intended only to apply to urgent cases of nuisance where immediate 
prevention or speedy remedy is desirable, and whore a temporary order would meet the 
requirements of the case. Now, in tho present easo, the Magistrate appeared to have been 
of opinion that tho health of the town was likely to be endangered by the crowding of boats 
opposite the town of Kotechandpur. And he accordingly passed this order regulating the 
number of boats which wore to be allowed to proceed to the place and the length of time 
they wore to be allowed to stay. I do not see how an order of this nature can be said to bo 
ono passed to provide for an urgent case of nuisance iu which immediate prevention or speedy 
remedy is desirable. The question of providing for the general health of a town by regulat¬ 
ing the boat traffic is not a question which cau in any way he considered ono concerning an 
4 urgent case of nuisance ’ making ‘ immediate prevention or speedy remedy desirable.’ It is 
not a question of the kind intended to bo dealt with by an order under section 144 of the 
Criminal Procedure Code. I say nothing as to the wisdom of passing such au order affecting 
the trade of a whole locality. I say nothing as tothu propriety of seeking to geenre better * 
health for a town by passing such an order (which, it must be remembered, can only be in 
force for two months), and as to other and Letter methods being applicable. 1 say nothing 
as to these questions because it appears to me that the Legislature never intended section 
144 of the Criminal Procedure Code for such a purpose and it is on this ground, along with 
the other grounds mentioned by me. that I would refer the case to the High Court. The 
order itself as to only 4 II or 4 boats containing altogether not more than 25 men in them ’ 
being allowed to come up above the said Ghat to discharge their cargo 4 for a period of three 
days at a time 4 seems to be so worded that difficulty might well be felt in obeying it. It 
■presupposes that every boat that c ones up must acquaint, itself with* the number of boats 
already at the Ghat and with the number of men these boats contain. Sneed not, however, 
go on to criticise the mode in which the order has been framed. The order itself appears to 
me to be illegal and ultra vires on the grounds (1) that tho order docs not state the material 
facts of tho case justifying the order; (2) that it was passed ex ]Kirte when circumstances did 
not justify the passing of such an order without notice being served and (3) that the order is 
of a nature not" justified by the provisions of section 144 of tho Criminal [B5B) Procedure 
Code. On these grounds I refer the matter to tho High Court and recommend that the order 
be set aside.” 

No one appeared in support ofctlie reference. 

The judgment of the High Court (Maclean, C.J., and Banepjee, J.) 
is as follows:— 

We agree with the learned Sessions Judge in thinking that an order like 
the one made in this ease regulating tho boat tratlic at a certain landing place, 
S. C. B. 
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* 

in the maimer directed by the order, js not an order that iB authorized by 
section 144 of the Code of Criminal Procedure The very terms of the order 
go to show that it is not one direotmg “ any person to abstain from a certain 
actor to take certain order with certain property m his possession or under his 
management ” within the meaning of the section That being so, the order is 
not authorised by the provisions of the law under which it purports to have 
been made, and thoie is no other law that we aio aware of, under which the 
Magistrate could make such an order, nor does the mere faot of the order 
purporting to ho made under section J 44 of the Criminal Procedure Code 
prevont this Couit from mLerfonng with it in tevision, if the order is one that 
cannot be made under that section The view we tike is amply suppoited by 
the cises of Abhai/awan Dr hi v Sidhesivaii Debt, (1888)1. L. R., 16 Cal., 
80, and Ananda ( hvndiu Bhuttachaiju v. Stephen, (1891)1.LB., 16 Cal. 127, 

We, thoiefore, set aside theordei complained of as not authorized bylaw. 

C. E. B 


NOTES. 

[ See aho 26 Oil , 188 , 21 All , 391 ] 


C 28 Cal. 886 ] 

TESTAMENTARY JURISDICTION. 

The 17th and 28 th Febiuaty, 1898. 

Present 

Mr. Justice Sale 

Tn the goods of W H Collett, Deceased. 

« __ 

Practice—Offiriat Trustee, Appointment of —Official Trustees’ Act ( XVIIof 

1864) section 10—Consent of Benefit tones- Evidence Act (Iof 1872), 
section 86 — Affidavit , Sufficiency of. 

On *n application under section 10 of fcho Official Trustees ’ Act (XVII of 1864), where 
the petition was not sigm d bv one of the beneficiaries, the £ 867 ] Court held upon other 
evidence, that such beneficiary was desirous of having the Official Trustee appointed as 
trustee of the will. • 

THIS was an application for thedischaige oi Samuel Cramer, the sole surviving 
trustee of the will of William Heniy Collett, deceased , and for the appointment 
in his stead of the Official Trustee under section 10 of the ‘ Official Trustees ’ 
Act (XVII of 1864). 

The petition was signed by Samuel Cramer, by the Official Trustee, and 
by all the beneficiaries except A S Collett, who was resident m London. He, 
however, signed two documents, one an informal agreement, to the appoint* 
ment, the other a power of attorney. The power was not sufficiently proved, 
nor authenticated in the manner contemplated by section 86 of the Evidence 
Act (I of 1872), but was attested only m the presence of a solicitor. 

Mr. Caspersz, who appeared foi the petitioners, submitted that there was 
here sufficient evidence that all the persons beneficially interested were 
desirous of having the Official Trustee appointed. 
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Sale, J. —I think it would be .desirable to strike out the name of A. S, 
Collett. I do not think notice to him is necessary, inasmuch as he is shown 
to have knowledge of the application and to have approved of it, but there 
must be an affidavit shqwing that he is absent in England. 

Mr. Casp ersz states that he will file an affidavit to that effect, and have 
the name of the person referred to struck out from the petition, and that he 
would mention the matter again upon the affidavit being ready. 

[Mr. Caspersz subsequently mentioned the matter, and put in the affidavit 
required, with the original agreement and an office copy of the power of 
attorney annexed. Upon that his Lordship made the order prayed for.] 

Solicitors for the Petitioners : "Messrs. Sanderson i£ Co. 

H. W. 


[838] CRIMINAL REVISION. 

The 17th June, 1898. 

Present : 

Sir Francis W. Maclean, K. C. I. E., Chief Justice and 
Mr. Justice.Banerjee. , 

Punardeo Narain Singh and another.Petitioners 

versus 

Ram Sarup Roy.Opposite-party.* 

Jurisdiction of Criminal Court—Criminal Procedure Code (Act X of 1882), 
section 182—Local area—Uncertainty as to the situation of the scene 
of offence—Marginal notes to sections of Aot. 

When there is an uncertainty an to whether a particular spot where an offence has been 
committed is situated within one district or another the case is governed by section 182 of 
the Criminal Procedure Code (Act X of 1882), and the offence is triable in the Court of either 
district. The expression “ local area ” includes, and was intended to include, a "district.” 

Marginal Notes to sections of an Act do not form part of the Act. Sutton v. Sutton, 
(1882) L. R., 22 Ch. D., 511, and Dukhi Mollah v. Balway, (1895) I. L. R., 23 Cal., 55, 
followed. 

THE facts of the case appear fully from the judgment of BANERJEE, J.:— 
Babu UmakaM Mukerji on behalf of the Petitioners. 

Mr. Jackson .and Babu Dwarka Nath Mitter on behalf of the Opposite 
Party. _^___ 

* Criminal Revision No. 400 of 1898, against tho order passed by G. W. Place, Esq SJ 
Sessions Judge of Barun, dated 23rd of April 1898. 
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The following judgments were delivered by the High Court (MACLEAN, 
C.J., and Banerjee, J.j: — 

Maclean, C.J.— This rule raises a short but somewhat interesting point. 
The question is, whether the Diara known as the Mutier Diara lies in the 
Balia or Sarun district. That depends ujJon what the boundary line of these 
two districts is. Now, we find that by a notification of the Government of 
India, dated the 5th of December 1888, it wa3 declared: “ That the deep 

stream of the Gogra is the boundary between the Balia district in the North- 
Western Provinces and the Sarun district in Bengal, up to the point where 
the boundary line between mouzah Ibrahimabad Nanhara in Balia, and mousah 
Shitab Diara in Bengal, meets that river.” 

[859] The Sessions Judge finds: “The Government have frequently notified 
that the deep stream of the Gogra is the boundary between the two districts. 
Now at present, and apparently for a year or two, Mutier Diara is an island 
with a deep stream north of it, and another souiAi of it. This latter is both 
wide and deep, but the stream north is a trifle deeper and seems more like the 
main stream.” 

The contention of the learned Vakil for the petitioner is that, inasmuch 
as the stream to the north is the deeper of the two streams, that is the “ deep 
stream ” within the meaning of the notification of December 1888, in which 
case this island would be in the Balia and not in the Sarun district, and the 
Magistrate in the latter district would have no jurisdiction to entertain the 
complaint. But I think the ‘‘ deep stream ” spoken of in the notification of 
December 1888 must be the deep stream as it then existed, that is ten years 
ago. It is a matter of notoriety that the channels of Indian rivers change very 
materially, and often in a very short time. What was the deep stream in 
1888 may not be the deep stream of 1897, and it is consequently difficult for 
us to say what really is the deep stream which forms the boundary between 
the two districts. There is an uncertainty in the matter, and if there is such 
uncertainty, what is the course to be pursued ? In my judgment we can 
invoke tlie assistance of section 182 of the Criminal Procedure Code, which 
lays down: “When it is uncertain in which of several local areas an offence is 
committed it may be inquired into or tried by a Court having jurisdiction over 
any of such local areas.” 

I ought to have stated that the alleged offence took place in April 1897 
and that processes were applied for on the following day in the Sarun district. 

It is urged by the learned Vakil for the petitioner that the words “ in 
which of several local areas ” does not apply to any uncertainty as to the 
district, but uncertainty as to the particular spot upon which the alleged offenoe 
was committed. That would be a very narrow construction to put ugon the 
section, and treats the term “ local area ” as synonymous with the term “ spot.” 
In my opinion the expression “ local area ” includes and was intended to include 
a “ district,” and this view is fortified by a [860] reference to the language 
of section 531 of the Criminal Procedure Code. 

In my opinion then, there is, for the reasons I have stated, sufficient 
uncertainty as to which is the true boundary between these two districts, and 
there being that uncertainty, section 182 applies, and it is competent for the 
Court in the Sarun district to inquire into this matter. 

I may make a passing allusion to an argument of the learned Vakil for 
the petitioner that we must read into section 182 the marginal note to that 
section: in other words, that we must construe the section with reference to the 
margin^ note. I decline to accept that view. It has been decided in the 
English Courts, and I believe in this Court as well, that the marginal notes 
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do not form part of the section, and oannot be referred to for the purpose of 
construing the section. 

lor these reasons I think that the Court in the Sarun district is competent 
to inquire into this matter, and the rule will accordingly be discharged. 

B&nerjee, J. —I anti of the same opinion. We have been asked to sot 
aside the order of the Court below directing that the ease should be tried in 
the Sarun district in which it has been instituted, on the ground that upon the 
facts found by the learned Sessions Judge in his decision of tiie 23rd April last, 
it is the Court in the district of Balia, and not that in the Sarun district, that 
has jurisdiction to try this case under section 177 of the Criminal Procedure 
Code. 

It is not disputed that the offence complained of, namely, that of rioting, 
is alleged to have been committed in an island chur called Mutior Diara, and 
that the island chur is situated in the River Gogra in that part of it which 
forms the boundary between the districts of Sarun and Balia, according to the 
notification of the Government of rndia. 

That notification, which is dated some time in the year 1888, is to the 
effect that tho deep stream of the River Gogra is the boundary between tho Balia 
and Sarun districts ; and the learned Sessions Judge has found that of the two 
streams of the [86ijRiver Gogra, running north and south of chur Mutier Diara, 
the ene on the north is a little deeper than that on the south. This would 
at first sight go to show that tho Mutier Diara appertains to tho district of 
Balia and not to that of Sarun. The learned Sessions Judge, however, is of 
opinion that in a matter like this, the question of convenience is to ho taken 
into consideration, and upon that consideration lie has held that the Sarun 
Court has jurisdiction to try this case. 

I am unable to accept this view of the matter as correct. But at tho same 
time I do not think that the jurisdiction appertains to the district of Balia as 
contended for by tho learned Vakil for the petitioner. 

It is quite true that every offence, as provided by section 177 of the 
Criminal Procedure Code, shall ordinarily be inquired into and tried by a Court 
within the local limits of whose jurisdiction it was committed. The offence here 
is alleged to have been committed in the island chur, Mutier Diara; and if 
that chur appertains to the district of Balia it is the Balia Court and not the 
Sarun Court which would be competent to try the case. But is it clear that 
Mutier Diara appertains to the district of Balia? It is at any rate open to 
doubt whether the notification of 5th December 1888 referred to above should 
bear the construction sought to put upon it by the learned Vakil for the peti¬ 
tioner, namely, that the deep stream of the Gogra, the position of which may 
shift from time to time, is the boundary between Balia and Sarun. The noti¬ 
fication may well be understood to mean that the boundary between Balia and 
Sarun would be the deep stream, as it existed at the date of the notification, 
and that this would Continue to be the boundary until the Government thought 
fit to alter it by a farther notification. Moreover, it is doubtful whether the 
notification was intended to meet a contingency like the present where two 
streams, one to the north and the other to the south, are both deep, with this diff¬ 
erence that one is a trifle deeper than the other, as the learned Sessions Judge 
has found. Again, it is not certain what the position of this boundary was 
in 1888 with reference to the chur 'Mutier. In other words, it is not clear 
whether the chur, accepting the boundary to be the deep [862]stream of the 
river, as it existed in 1888, fell on the Balia or the Sarun side of the boundary. 
Nor would the Sessions Judge’s finding, even upon the view of the notification 
which the learned Vakil for the petitioner asks us to adopt, be enough to remove 
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tlw uncertainty, for although the stream ©n the north may be the deeper of the 
two on the 23rd April 1898, or the time when the investigation was made, still 
that would not go to show which of the two streams was the deeper one in 
April 1897, the time when the alleged offence was computted. 

Therefore in any view of the case the uncertainty remains as to whether 
this chur appertains to Balia or Sarun. That being so, the question is how is 
jurisdiction to be determined in a matter like this ? 1 am of opinion that the 
question is answered by section 182 of tbe Criminal Procedure Code, which 
says: " When it is uncertain in which of several local areas an offence is 
committed, it may be inquired into or tried by a Court having jurisdiction over 
any of such local areas.” 

The learned Vakil for tbe petitioner contends that this section oannot apply 
to a case like the present, because the expression " local area” is not equivalent 
to “ district," and there is no uncertainty here.as to the spot in which the 
offence was committed, the uncertainty being as to the district in which the 
case should be tried. In other words, the learned Vakil’s contention is that 
41 local area ” in section 182 means a spot and not a district or province. He 
may be right so far that the expression “ local area ” may comprehend not 
only a district or province, but also a spot; but his contention is not right so 
far as it seeks to restrict the expression “ local area ” to the spot where the 
offence was committed. And that his contention is not right is evident from 
section 531, that section clearly showing that a Sessions Division, District, or 
Sub-Division is, within the meaning of the Act, intended to be included in the 
term “ local area.” 

Lastly, it was contended that the marginal note to section 182 would 
militate against the view we take. The answer to that is that the marginal 
note is no part of the Act, as has been pointed out in Sutton v. Sutton, (1882) 
L. B., 22 Ch. D., 511, and Dukhi Mullah v. Halway, (1895) I. L. B., 23 Cal., 
55. I, £883] therefore, hold that as there is an uncertainty in the matter, the 
case is governed by section 182, and the offence is, therefore, triable in the 
Court having jurisdiction either over Sarun or over Balia. 

The result is that as the Sarun Court has jurisdiction, this case will be 
tried there, and the rule will be discharged. 

S. C. B. 


NOTEB. 

[ See also S3 Bom., 129 ; 20 M. L. J., 600 where also tbe marginal notes were rejected in 
interpretation. ] 
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The 12th May, 1898. 

Present: 

Sir Francis W. Maclean, K.C.I.E., Chief 
Justice, and Mr. Justice Banehjee. 

Gomer Sirda and others.Petitioners 

. versus 

Queen-Empress on the Complaint of Ali Shiekh.Opposite-Party. 11 

Witness—Right of accused to have witnesses re-summoned and re-heard — 
Criminal Procedure Code (Act X of 1882), section 350 (a), section 
357 — Commencement of proceedings—Interlocutory orders — 

Trial, Meaning of—Right to have witnesses summoned and 
re-heard — Irregularity—Refusal to re-call witnesses. 

An accused person does not lose tbe right of having the witnesses re-summoned and 
re-heard under proviso (a), section 350, of the Criminal Procedure Code, because an 
interlocutory application for enforcing the attendance of certain witnesses has been made 
and granted not at the trial but before the trial and with a view to the trial. The proper 
time-for'making such application is when tho trial commences before the Magistrate. 

The expression “ trial ” means the proceeding which commences when the case is called 
on with the Magistrate on the Bench, the accused in the dock, and tho representatives of the 
prosecutions and for the defence, if the accused be defended, present in Court, for the hearing 
of the case. 

Section 537 of the Criminal Procedure Code cannot cure the defect in the proceedings by 
reason of the Magistrate’s refusal to re-summon and re-hear the witnesses in contravention 
of proviso (a), section 350. 

THE facts of the case are fully set forth in the judgments. 

Mr. P. L. Roy and Babu Issur Chunder Chakravarti for the Petitioners. < 

The Advocate-General (Sir Charles Paul) and Babu Baikunto Nath Das 
for the Crown. 

[864] The following judgments were delivered by the High Court 
(Maclean, C.J. and Banerjee, J.). 

M&olean, C. J.— It is only necessary to refer to one or two facts in the 
history of this case. The petitioners were convicted of rioting on the 15th of 
March 1897, from which conviction they appealed to tbe Sessions Judge, who 
upheld the conviction. An application was then made to this Court to have 
the conviction set aside, upon the ground, to put it shortly, that the Magis¬ 
trate had not exercised a proper judicial discretion, in refusing to allow certain 
witnesses, whom the accused desired to call, to be called. 

That application was successful, and on the 5th July 1897, this Court 
made the rule absolute, and to quote the language of the Judges, they “ set 
aside the conviction and sentence and sent the case back for re-trial, the 
Magistrate commencing the investigation from the point at which it was left 
on the 15th March before he delivered judgment.” 

It is obvious that the Judges of this Court were under the impression 
that the same Magistrate would continue to hear the case. It appears, however, 

* Criminal Revision No. 339 of 1898, against tho order passed by H. Maxwell, Esq., 
Officiating Sessions Judge of Assam Valley District, dated tbe 7th of February 1898, affirming 
the order passed by G. Balthasar, Esq., Assistant Commissioner of Goalparah, dated the 15th 
of November 1897. 
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that that Magistrate had left the District, and another Magistrate had 
taken his place. The observations of the Judges of this Court, as to the Magis- 
trate taking up the case where he had left it could not apply, and I am satisfied, 
were not intended to apply, to the second Magistrate,^ who had not heard any 
portion of the evidence. * 

* 

Then what occurred was this: I ought to mention that during this time 
the accused were out on bail. On the 6th August 1897 a mukhtear, purporting 
to appear for the accused, and 1 will assume, though the accused swear the 
contrary, that he had authority from them so to do, applied to the second 
Magistrate that certain processes for the attendance of witnesses for the 
accused might issue, and on the 9th of the same month, apparently upon 
the application of the same mukhtear, an order, as appears from the order 
sheet, was passed directing that wa; rants should issue against the wit¬ 
nesses named. On the 27th August, which wak the first day upon which 
the accused were ordorad to attend to he tried, the case was called on, and the 
[865] accused at once demanded that the witnesses who bad been previously 
examined before the other Magistrate should be re-summoned and re-heard. 
The second Magistrate had hot heard any of this evidence. The Magistrate 
refused that application upon the ground that the accused were too late in 
making it. His view, as 1 understand it, was that he had commenced his 
proceedings in the trial when he acceded to the applications of the 6th and 9th 
August, and that the demand by the accused can only be made when he com¬ 
mences his proceedings in the trial. To my mind this view is not well founded, 
and is calculated to materially prejudice the accused. The question turns upon 
the construction of proviso (a) to section 350 of the Code of Criminal Procedure, 
as to which I cannot think there can be any reasonable doubt. That proviso 
is in the following terms: “ In any trial the accused may, when the second 
Magistrate commences his proceedings, demand that the witnesses or any of 
them be re-summoned and re-heard.” It will be noticed that the primary, and, 
in one sense, the governing words of the proviso are, “ in any trial,” and, in 
my opinion, when the proviso speaks of the second Magistrate commencing 
his proceedings it must mean his proceedings upon that “ trial.” Now what 
is the “trial”? The “trial ” to my thinking means tb,e proceeding which 
commences when the case is called on, with the Magistrate on the Bench, the 
accused in the dock, and the representatives of the prosecution, and for the 
defence if the accused be defended, are present in Court for the bearing of 
the case. That is, I consider, the proceeding which is intended by the term 
“trial,” and in my opinion the proper time for the accused to ask for the re¬ 
summoning and ra-hearing of the witnesses is as soon as that trial commences 
before the Magistrate, and that he is entitled to make the demand at that time. 
The view placed upon the proviso by the Magistrate is far too narrow, for it 
means that the accused has lost the right given him by the proviso because an 
interlocutory application, as in this case, for enforcing the attendance of cer¬ 
tain witnesses may have been previously granted by the Magistrate. This 
interlocutory order was not made at the trial, but before the trial, and with a 
view to the trial. In his explanation the Magistrate appears to attach but 
little importance to seeing the witnesses, but this would scarcely [ 866 ] appear 
to be a view shared by the Legislature, which, in the interests of the accused, 
has passed the proviso in question. Asa general rule I think the second 
Magistrate taking up the case would be well advised to hear the whole ease 
tie novo. I may add, though in the view T take it is not necessary to decide 
it, thatfl am by no means satisfied that under the circumstances we could not 
have interfered under proviso ( b ) to section 350. It is unfortunate that both 
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the Magistrates in this case should have miscarried in their procedure, as 
there must be a retrial, virtually a third trial, and after the lapse of time since 
the occurrence, if an ohence have been committed, as to which 1 express no 
opinion, the difficulty of proving the case may be increased. The rule must 
be made absolute, and as I understafld the second Magistrate has now left the 
district, the case must be retried before the Magistrate who has taken his 
place. 

Banerjee, J. —I am of the same opinion. We are asked to set aside the 
conviction and sentence in this case on the ground that the Magistrate has 
acted in contravention of section 350 of the Code of Criminal Procedure in 
deciding this case upon evidenco recorded by his predecessor and in disallow¬ 
ing the application of the petitioners for the re-summoning and re-hearing 
of the witnesses. The ground upon which the Magistrate appears to have 
disallowed that application, was that it was not made when he commenced 
the proceedings within the meaning of proviso {a) of section 350, but was made 
at the third hearing of the case before him. Now this is how the facts stand : 
The accused, the petitioner before us, who had boon originally convicted, 
having moved this Court, this Court set aside the conviction and sentence and 
sent the case back for retrial. 

The first order that was recorded after the remand was dated the Gth 
August, and was an order rocordod before the accused had appeared in Court. 
It was recorded in the presence of the gentleman who had acted as their 
mukhtear at the previous trial, and directed the mukhtoar to put iu a list of 
witnesses against whom be wanted processus to issue. 

The second order, which was recorded on the 9th August, [867] was 
simply to this effect that warrants should issue against the witnesses named. 
And it was not until the day on which the third order was recorded, namely, 
the 27th August, that tho accused appeared before the Magistrate ; and on the 
same day they made an application under section 350 of tho Code of Criminal 
Procedure for tlje re-summoning and re-hearing of the witnesses whtj had been 
examined for the prosecution at the previous trial; and the question is whether 
it can be said that the proceedings after remand, that is, tho proceedings before 
the Magistrate, whcysubsequently took up the case, commenced before the 27th 
August. 

I am clearly of opinion that the question must be answered in the negative. 
For, although two orders were recorded previous to tho 27th August, there is 
nothing to show that the accused had notice to appear before that day. 

I may here observe that the procedure ordinarily ^observed, and the 
procedure which ought to be observed, when a case is remanded by a superior 
Court, should be for the inferior Court to make a preliminary order calling 
upon the parties to appear on a certain day on which the proceedings should 
commence. This does not appear to have been dono here. 

In all probability what was done was to send for tho person who had acted 
as the mukhtear of the accused, and to call upon him to put in his list of 
witnesses, as the order of the 6th August would go to show. 

The petitioners in their affidavit deny that this mukhtear had any instruc¬ 
tions from them before they had entered appoarance, and there is nothing to 
show that the mujshtear had any instructions from them previous to that. 

That being so, as lias been vory fully and clearly shown by the learned 
Chief Justice, the retrial could not ho held to have commenced before the 27th, 
which was the first day when^the accused entered appearance after remand; 
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and It tb© retrial bad not commenced, It pould not be said that the proceedings 
ol the Magistrate had commenced before that day. 

I am, therefore, clearly of opinion that the Magistrate acted in contraven¬ 
tion of the provisions of section 350 in refusing the [$683 application of the 
petitioner for the re-summoning and re> Wearing of the witnesses. 

A point was discussed as to whether section 537 of the Code may not 
have the effect of curing the defect in the proceedings by reason of the Magis¬ 
trate’s refusal to re-sumtnon and re-hear the witnesses. I am of opinion that 
that seotion cannot cure the defect. For it is of the utmost importance that 
the first Court that has to try a case should have an opportunity of observing 
the manner and demeanour of the witnesses in order that it may form a correct 
estimate of their evidence. 

The only exception that the Code of Criminal Procedure contemplates is 
that referred to in section 360. That provision ig made evidently to meet the 
exigencies of the public service; but even that section provides that where 
the accused demands that the witnesses should be re-summoned and re-heard 
by a succeeding Magistrate, who takes up a case before it is finished, the 
demand should he complied with. A trial held by a Magistrate presiding in 
the Court of First Instance upon evidence not recorded by him, and upon 
evidence given by witnesses, whose manner and demeanour he had 
not the advantage of observing, must ordinarily be considered to be a trial held 
not according to law, and without one of the most important guarantees for a 
correct decision ; and if that is so, we must say that there has been a failure 
of justice. Section 537 therefore cannot cure the defect in this case. 

Before concluding I wish to make one observation with reference to 
what has been said by the Magistrate in his explanation, namely, that where au 
occurrence has taken place many months before a witness gives his evidence, 
the advantage of observing his demeanour is not of much value. 

I do not think that the question of time has anything to do with the matter. 
The advantage to be derived from observing the demeanour of witnesses is one 
that ought never to be undervalued. 

The conviction and sentences will he quashed, and there must he a fresh 
trial before another Magistrate. 

S. 0. B. 
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[869] APPELLATE CIVIL. 

The 27th April , 1898. 

• PRESENT; 

Mr. Justice Trevelyan and Mr. Justice Stevens. 


Kuldip Sing and another.Plaintiffs 

•versus 

Khetrani Koer, 1st Party, Defendant, and L. MacDonald 
and another, 2nd Party.Defendants.* 


Contract—Hindu Widow — Reversioners—Settlement of Dispute — Ikramamah — 
Condition in restraint of lease—Transfer of Properly Act 
(IV of 1882), sections 10 and 15. 

In an ikramamah executed by a Hindu widow on the one side, and her husband’B 
cousins on the other, in settlement ol disputes regarding her husband's estate, one of the 
conditions agreed upon was that if either of the parties should want to execute a lease 
jointly or individually, “ it would be executed and delivored by mutual consultation of both 
the parties," and if “ the document be not signed and consented to by both the parties, it 
shall be null and void." In a suit brought on the basis of the ikramamah to sot aside a 
lease granted by the widow; 

Held, there is nothing in any statute law which renders such a provision inoperative ; 
neither sections 10 and 15 of the Transfer of Property Act (IV of 1882) nor any principle 
underlying them is applicable to it; it is not an unreasonable provision ; there was no absence 
of equity in the arrangement, and effect should be given to it. 

The defendant, first party, Mussummat Khetrani Koer, was the widow of one 
Edit Narain Singh, who was great-grandson of Teka Singh, while the plaintiffs 
were the grandsons of the same person, Udit as well as the plaintiffs being 
descended in the male line. The question in this appeal was whether a lease 
granted by the widow to the defendants, second party, in respect of the shares 
left by Udit, for a term of years, was invalid by reason of a certain condition 
in an ikramamah executed by the plaintiffs and the widow in settlement of a 
dispute regarding Udit’s property. The facts and the conditions of the 
ikramamah on [870] which the plaintiffs based their claim are sufficiently 
stated in the judgment of the High Court. 

The lower Court held that the condition which imposed restriction upon 
the widow was void and it therefore dismissed the plaintiffs’ suit. The 
plaintiffs appealed to the High Court. , 

Bahu UmakaliMilker jee and Babu Baldeo Narayan Singh for the Appellants. 

Mr. Hyde , Mv.,G. B. McNair and Mr. C. T. Geddes for the Respondents. 

The judgment of the High Court (Trevelyan and Stevens, JJ.) was 
as follows:—. 

In this case we regret that we are unable to agree with the learned 
Subordinate Judge in the view he has taken. 

The case is a simple one. m 

It is alleged in the plaint that there were three persons, Kuldip Singh, 
Pardip Singh arid Udit Narain Singh, who formed a joint Hindu family. Udit 

* Appeal from Original Decree No\ $16 of 1896, against the decree of Babu Jaggaddurlabh 
Mozoomdar, Subordinate Judge of Tirhoot, dated the 1st of May 1890. u 
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Narain Singh was a first cousin once removed of the others. On Udit Narain’s 
death his interest passed to Kuldip Singh and Pardip Singh. As a matter of 
fact, Udit left a widow by name Khetrani Koer. Disputes arose between the 
plaintiffs, Kuldip and Pardip and Khetrani lvoer, and those disputes were 
settled by an ikrarnamah. The tkrarnathah gives the lady possession for her 
life on account obhor maintenance of her husband’s share of the property, 
and there is a provision in it which has given rise to the present question. 
That provision is this: If I (that is Khetrani Koer) take and execute any 
sort of document then it will be null and v@id. And be it known that if any 
party out of the two parties he under the necessity of executing a simple 
pattah, sarpeshqi pattah, mokarari and kashtkari, jointly or individually, then 
it would be executed and delivered by mutual consultation of both the parties, 
and if it be signed by both the parties, then it would be valid and trustworthy, 
and the document not signod and consented to by both parties shall he null and 
void." The lady oxecuted a lease for eleven years'in favour of the proprietors 
of the Dooria Indigo Concern. The plaintiffs claim that the execution of that 
lease is a breach [871] of this covenant, and that they are entitled to a declara¬ 
tion to that effect and to have the lease set aside. There wove other questions 
raised, which have not hoen determined. 

The learned Subordinate Judge has held that this covenant is invalid and 
has no operation. Ho has therefore dismissed the suit. 

We are unable to follow the reasoning upon which he comes to that 
conclusion. Admittedly there is nothing in any statute law which renders such 
a provision inoperative. Sections 10 and 15 of the Transfer of Property Act 
have no application here ; and wo are unable to see any principle underlying 
those sections which can ho applied to the present case, or that there was any 
sort of absence of equity in an arrangement of this kind. This was a 
settlement of a dispute, and effect should bo given, as far as possible, to every 
portion of it. It is riot at all an unreasonable provision that reversioners giving 
up their claim and allowing a Hindu widow to remain in possession of 
their property should wish to retain supervision over it and to prevent any acts 
on her part which might cause injury to their reversionary rights. A provision 
of this kind is not only not contrary to law, but is one which might reasonably 
be made in common prudence by reversioners. There being admittedly nothing 
in law to show that this covenant is illogal, effect must be given to it. 

This does not dispose of the case. There are other questions. The case 
must, therefore, go back to the- Subordinate Judge to have those questions 
determined, the decree of the lower Court being set aside. The respondents 
who appeared must pay the costs of the appeal. 

The Court-fee on the Memorandum of Appeal will be refunded to the 
appellant under Section 13 of the Court Fees Act. 

S. C. C. Appeal aUoiocd. Case remanded. 

NOTES. 

[See also (1914) 24 I. C. 120 (Mad).] 




LAI.A XANDHA PERSHAD V. LALALAL &C. [1898] l.L.R. 2d Cal. 872 

[872] The flat March, 1898. 

Present: 

Mr. Justice Trevelyan and Mr. Justice Banerjee. 

L&la Ivandha Per ah ad..Judgment-debtor 

versus 

Lala Lai Behnry Lai..Decree-holder.* 

Second appeal—Suit of the nature cognizable in Court of Small 
Causes—Execution of decree—Transfer of decree for Execution — 

Civil Procedure Code (Act XIV of 1882), sections M3, M4, M8, 580. 

A suit not exceeding Rs. 500 in value was brought in a Court exercising jurisdiction as 
a Court of Small Causes, and that Court passed a decree and transferred it for execution to 
the Munsif under sections 223 and 224 of the Civil Procedure Code : the Munsif passed an 
order in execution, and tho order was confirmed in appeal. 

Held, that the words “ suit of the nature cognizable in Courts of Small Causes ” in 
section 586 of the Code is equally applicable, whether the suit be brought in a Court of Small 
Causes or in any othor Court; that section 586 controls section 228 in a case of this kind, 
and no second appeal would lie from the Munsif’s order. 

Harakh'v. Bam Samp, (1890) I, L. R., 12 All., 579, cited and approved. 

This was an appeal from an order passed in execution of a decree for 
Rs. 365 payable by instalments, which was made by the Subordinate Judge of 
Arrah in the exercise of his jurisdiction for the trial of suits cognizable by a 
Small Cause Court, up to Rs. 500 in value. The decree was sent for execution 
under sections 223 and 224 of the Civil Procedure Code to the Munsif of Arrah 
before whom the judgment-debtor raised an objection on the ground of limita¬ 
tion. The objection was overruled by the Munsif as well as by the District 
Judge on appeal. 

The judgment-debtor preferred a second appeal to the High Cou?t. 

Dr. Asutosh Mukerjee for the Appellant. 

Mr. C. Gregory for the Respondent. 

Mr. C. Gregory on behalf of the respondent raised a preliminary objection 
on the ground that no second appeal lay in this case. 

[873] The arguments on both sides appear from the judgment of the 
High Court (Trevelyan and Banerjee, JJ.) which was as follows — 

The first question, which we have to determine, is whether a second 
appeal, that is an appeal to this Court, lies. ’ 

The suit was brought in a Small Cause Court. The decree was, under 
the provisions of section 224 of the Civil Procedure Code, sent for execution 
to the Court of the first Munsif of Arrah, and certain landed property has been 
attached by sueh Court. 

The judgment-debtor objected to the decree being executed on the ground 
that the application for execution was barred by the law of limitation. The 
learned Munsif clis&lfowed that objection. There was an appeal to the Judge, 
who has upheld the Munsif’s decision. A second appeal has been preferred 
to this Court. The respondent ha§ objected that no second appeal lies. We 
have to consider, su ch objection. This question depends, in our opinion, 

* Appeal from Order No. 869 of 1897, against the ordor of F. II. Harding, Esq., District 
Judge of Shahabad, dated 28rd of September 1897, affirming the order of Babu Mohim 
Chandra Sarkar, Munsif of Arrah, dated the 22nd of May 1897. 
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Sorely upon thd oottetmotion which should be pitted upon sectio&s $28 ana. 
586 of the Civil Procedure Code. The former section provides that where * 
dectee is sent for execution by the Court which passed it to anoth# Court,.. 
the orders of the latter Court shall be subject to the same rules in respect of 
appeal as if the decree had been passed by itself. Section 586 provides that 
no second appeal shall lie in any suit of the nature cognizable in Courts of 
Small Causes, when the amount or value of the snbject-matter of the original 
suit does not exceed five hundred rupees. 

It is quite clear to our minds that the construction of the words a " suit of 
the nature cognizable in Courts of Small Causes " does not depend upon the 
tribunal in which the suit is brought, and is equally applicable whether the 
suit be brought in a Court of Small Causes or in any other Court, It was 
contended that this expression only applied to cases where suits are brought in 
Courts other than Courts of Small Causes. The result of this construction 
would be that there would be no second appeal where the suit was brought in 
a Court other than a Small [874] Cause Court. Bnd there would be a second 
appeal where it had been brought in a Small Cause Court. This would be 
anomalous. 


The case comes within the plain words of the section; and in our opinion 
section 586 in a case of this kind controls section 228. There is express 
authority on this question, Harakh v. Bam Sarup, (1890) I. L. R., 12 All., 
579. With that authority we agree and hold that no second appeal lies. It 
is therefore unnecessary to consider the other question in this case. We 
dismiss the appeal with costs. 

Preliminary objection allowed. 

S. C. C. Appeal dismissed. 


NOTES. 

t See also (1900) 27 Cal. 484 ; (1905) 8 O.C. 405 ; (1911) 10 I.C. 412 (Cal.) where also it 
was held that there was no'second appeal in such'cases.] 


[ 28 Cal. 871] 

The 11th July, 1698. 

Present: 

Mr. Justice Prinsep and Mr. JusticI: Stevens. 


• Baroda Sundari Ghose.Plaintiff 

• versus 

Dino«Bandhu Khan and others.Defendants.* 


Ben ami transaction—Benami purchases'—Bight of benamidqr 
to sue for possession of immoveable property. 

A benami purchaser of immoveable property has no right to she lor recovery of posses¬ 
sion of the same. 

llari Gobmd Adhikari v, Akhoy Kumar Mapmdar, (1889) I. L. B., 16 Cal., 864, and 
Issur Chandra Butt v. Oopal Chundra Dat, (1897) I. L. R., 25 Cal., 98, followed., 

* Appeal from Appellate Decree, No. 830 of 1896, against the decree of B. H. Anderson, 
f&q.. District Judge of Mymensingh, dated the 24tb of March 1896, modifying the decree of 
Babti Biprodass Chatterjee, Subordinate Judge of that District, dated the 27th of August 1694, 

j .. ', 
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KSan &c. £18933 l.L.B. 25 Cal. 87$ 

' . v ' , - 

X. L. R., 18 AH., 69, referred to; 

(1884) I. L. B., 10Gal., 697, distinguished. 

The facts of the ease appear sufficiently from the judgment of the High Court 

Dr. Bash Behary Ghose and Babu Dwarka Nath Chuckerbutty for the 
Appellant. ■ * * . 0 

Mr. Hill and Babu Jogesh Chunder Boy for the Respondents. 

[879] The judgment of the High Court (Prinsep and Stevens, JJ.) was 
as follows:— 

Chunder Nath Dey Sarkar, defendant No. 1, and Puddo Loch an Dey 
Sarkar, the deceased husband of defendant No. 2, mortgaged certain properties 
to Harish Chunder Shaha, who obtained an ex varte decree against them. In 
execution of that decree Sorosoti Dasi and Button Moni Dasi successfully 
objected to the sale of their shares in these properties, and accordingly their 
shares were exempted from sale, the sale being held of only the remaining 
shares. These ladies having died, their shares passed to the mortgagors 
as reversionary heirs, and on application made by the decree-holder these 
shares were sold in satisfaction of the balance of the mortgage debt. An 
attempt to obtain possession through the Court failed, and proceedings under 
section 334 of the Code of Civil Procedure were instituted, but were afterwards 
withdrawn by the decree-holder purchaser, who subsequently sold to the 
plaintiff. The present suit has been brought by this purchaser to obtain 
possession aB against the judgment-debtors and purchasers from them. 

Of the several points raised at the hearing of this second appeal, the 
principal one relates to the finding of the District Judge, that the purchase 
by the plaintiff was a benami purchase for her husband, and next, to its effect. 

The appellant's pleader contends that there is no evidence in support of 
the District Judge's finding that it was a benami transaction. We think, 
however, that facts disolosed by the evidence of the plaintiff's husband, as 
set out in the judgment of the District Judge, are in themselves sufficient to 
establish this. 

It next becomes necessary to consider the right of the plaintiff as benamidar 
to sue to recover the lands purchased. As an authority against this we are 
referred to the case of Hari Gobind Adhikari v. Akhoy Kumar Mazumdar, 
(1889) I. L. R., 16 Cal., 364, which has been followed in Issur Chundra Dutt 
v. Gopal Chundra Das, (1897) I. L. R., 25 Cal., 98, and we understand also in 
another case which has not been reported. These cases proceed on the prac¬ 
tice of this Court in the cases [876] referred to in the case of Hari Gobind 
Adhikari v. Akhoy Kumar Mazumdar, (1889) I. L. R., 16 Cal., 364, and there 
are no oases in this Court to the contrary. On the other hand, we obsorve 
that in Nand Kishore Lall v. Ahmad Ata, (1895) I. L. E., 18 All., 69, the 
learned Judges of the Allahabad High Court have expressed a,dissent. 

1 We can see no reason to doubt the correctness of the law laid down by 
this Court on the oases mentioned. 

In Gopi Nath Chobey v. Rhugwat Pershad, (1884) I. L. R.,10 Cal., 697, 
the learned Judges have no doubt expressed themselves generally in favour of 
the right of the benamidar to sue, but that was not a suit in ejectment, so we 
do not feel pressed by it. In this view it is unnecessary to decide the other 
points raised in this appeal. The appeal is, therefore, dismissed with costs. 

B. D. B. , Appeal dismissed. 


f>t&0 EANbtittf 

Band Rithors m *. Ahmad Ata, (1895) 
Oopi Nath Chobey v. Bhugwat Per shad, 


•V& 1 , 


NOTES. 

FA benamidar has no right to sac for possession of land 30 Cal., 388 ; 7 C. W. N., 229; 
U C.L.J., 47; 30Mad,, 245; 71.O., 218; 91.C. 487 ; 8 M.L.T., 154. See, however, 21 All., 380.J 
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[SB Cal. 878] 

The 14th March, 1898. 

Present: 

Mr. Justice Trevelyan anp Mr. Justice Bankrjee. 


Harkboo Singh.One of the Defendants 

versus 

Bunsidhur Singh and others.Plaintiffs.* 


Jurisdiction of Civil Court—Sale for arrears of Revenue—Revenue Sale Act 
(XI of 1859), section 33 — Sale for arrears not due—Suit to set aside sale — 

Appeal to Commissioner . 

A suit may bo brought in the Civil Court to set aside A sale held under Act XI of 18S9, 
on the ground that no arrears were due, although such ground was not declared and specified 
iu an appoal to the Commissioner as provided for in section 33 of Act XI of 18d9. 

Baijnath Sahu v. Lala Sital Prasad, (1868) 2 B. L. R. (F. B.), 1: 10 W. S. (F. B.), 66, 
followed. 

Oobind Lai Roy v. Rawjanam Misser, (1893) I. L. R., 21 Cal., 70: L. R., 20 I. A., 165 f 
distinguished and explained. £ 

THE facta material to the report of this case and arguments on both sides 
appear in the judgment of the High Court. 

The purchaser (defendant No. 1) appealed to the High Court. 

[877] Dr. Rash Behary Ghose, Moulvie Mahomed Yusuf, Babu Karuna 
Sindhu Mukerjec, Babu Saligram Singh, and Babu Mahabir Singh, for the 
Appellant. 

Babu Srinath Das, Dr. Asutosh Mukerjec, and Babu Gancndra Nath Bose 
for the Bespondents. 

The judgment of the High Court (Trevelyan and Banerjee, JJ.) was 
as follow!:— 

In this case the learned Subordinate Judge, from whose judgment the 
present appeal has been preferred, has set aside a sale purporting to be for 
arrears of Government revenue, on the ground that there were no arrears, and 
that, therefore, the Collector had no power to sell the property. 

The first question which we have to determine is whether there were any 
arrears. If there were arrears, it would follow that the suit must fail. If 
thore were no arrears, there remains the question whether, having regard to 
the fact that the absence of arrears was not declared and specified in an appeal 
to the Commissiener, the provisions of section 33 of the Revenue Sale Law do 
not bar this suit. 

With regard to the first question, we had at first some little difficulty in 
understanding the decision of the learned Subordinate Judge, but when we 
oome to examine the evidence, we see no reason to differ from the conclusion 
at which he has arrived. There was a butwara of this property, and after 
partition the revenue and instalments of revenue were fixed by the Commissioner 
of Revenue. These instalments are shewn in Exhibit 1, which is a copy of an 
extract from the revenue roll register. The (cists are there specified ; the first 
of these being for April, Rs. 33-2-0, the last of these being the kist of March 
Rs, 16-9-0.^ By section 2 of the Revenue Sale Law if the whole or any portion 

. ‘Appeal from OriginalBteree No. 262 of 1896, against the decree of Babu Upendra Chunder 
Mullik, Sjjjhordin >fee Judge of Patna, dated the 26th of August 1896. 
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Bunsidhur singh &c. [1898] I.L.R. 28 Cal. 878 

* 

« 

of a kist of any month of the era, according to which the settlement and kist- 
bundi of any mehal have been regulated, be unpaid ou the first of the following 
month of such era, the sum so remaining unpaid shall be considered an arrear 
of revenue. We must take it that this register proves that the kistbundi was 
regulated according to the Christian era, and therefore the [878] instalment 
for March did not become an arrear of revenue until the 1st of April. 

Under section 3 of the Revenue Sale Law the Board of Revenue has to 
determine upon what dates all arrears of revenue shall be paid up, in default 
of which payment these estates shall be sold. The dates which have been fixed 
are admittedly the 28th of June, the 28th September, the 12th January and 
the 28th March. It would follow that as the March lcist did not become in 
arrear until the 1st of April, the - property could not be sold in respect of it 
unless default had continued until the 28th of June, which was the next fixod 
date after that instalment became in arrear. 

The whole difficulty has here risen in consequence of the zemindari 
account register being kept with reference both to the Christian era and to 
the Fusli era, which is prevalent in the district. That register gives the kists 
of amounts corresponding to those described in the revenue roll register, but 
the months when these kists are payable are differently described. 

An attempt was made by the learned Vakil for the appellant to induce us 
to assimilate the month in the two registers, the effect of which would he to 
compel us to alter the amounts payable in respect of each kist. The sum total 
would, of course, be the same. 

It is perfectly obvious, from a comparison of the two registers to which 
we have referred, that the course adopted by the officer who computed the 
zemindari account register has been to call the April kist, the kist for March or 
Cheyt; the May kist, the kist for April or Bysack ; the June kist, the lcist for 
May or Jeyt; the October kist, the kist for September or Assin ; tho November 
kist, the kist for October or Kartick; the December kist, the kist for Novem¬ 
ber or Aughran ; the J anuary kist, tho kist for December or Poua; the Feb¬ 
ruary kist, the kist for January or Magh ; and lastly the March kist, the kist for 
February or Falgoon. 

The inconvenience of mixing up the two eras is obvious, and [879] its 
practical effect has been to anticipate the due date of the several kists. 

The next document of importance is the memorandum of demands, which 
shows how the sum of Rs. 3-8-2, for the non-payment of which this property 
has been sold, has been arrived at. According to that document, that sum is 
the balance after crediting all sums paid up to and including the 28th of March 
1894, and after debiting the kists due, up to and including the lcist ofRs. 16-9 
which is described in the zemindari account as the kist of February or Falgoon, 
but which is in reality, as we have pointed out, the kist for March. If this 
kist of Rs. 16-9, winch was due in reality on the 1st of April, had been omitted 
from the account, there would have been a surplus instead of a deficit, and, 
therefore, we must hold that there were no arrears lor which a sale could 
take place. 

Our attention has been drawn to a decision of a Division Bench of this 
Court, in which we are told that the circumstances are similar ; but the learned 
Judges arrived at a conclusion different to that at which we have arrived. We 
need hardly rqmdlrk that a conclusion of fact in another ease can be in no way 
a precedent, and can be of little, if any, help to us. 

Having found as a fact that there were no arrears, we have still to consider 
the only remaining question, namely, whether, having regard to the fact that 
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; $Jtt6 ^rpviaibiii& ,: <>f aeoiion 38 of the Revenue Sale Law bar tibia . ^ 
(t;§ ! ;"''; ; : -‘ -feere is no doubt that this question was authoritatively deterraitiad 1^ 

’ full' Bench of this Court in the oase of Baijnath Sahv v. Lola Sital Prasad* - 
; (1868) 2 B. L. B. (P. B.), 1; 10 W.B. (F! B.) ( 66, and has also been decided ; 
In several other casks. 

It has, however, been argued that the Judicial Committee of the Privy 
> Council in Oobind Lai Boy v. Uamjanam Misser, (1893) I. L. R., 21 Cal., 70; 

L. R., 20 I. A., 165, have expressed an opinion inconsistent with the decision of 
the Full Bench. 


[880] In our opinion thoir Lordships did not express any intention of 
travelling beyond the points which arose in the particular case. 

In that case there were arrears of revenue, and the sale was for such 
arrears, but it was held good in spite of an express prohibition in the Act. 

The decision of their Lordships is to be found in the following words :— 

“ Giving, however, full weight to these considerations, their Lordships, 
having regard to the scheme of the Act and the express direction contained in 
section 33, are of opinion that .in every case where a sale for arrears of revenue 
is impeached as being contrary to the provision of Act XI of 1859, no grounds 
of objection are open to the plaintiff which have not been declared and specified 
in an appeal to the Commissioner. 

“ In the opinion of their Lordships a sale is a sale made under the Act 
XI of 1859 within the meaning of that Act, when it is a sale for arrears of 
Government revenue held by the Collector or other offioer authorized to hold 
sales under the Act, although it may be contrary to the provisions of the Act 
either by reason of some irregularity in publishing or conducting the sale, or 
in consequence of some express provision for exemption having been directly 
contravened.” 


If there were no arrears, this was not a sale for arrears of revenue, and 
e there is nothing in the decision of the Privy Council which can be in point in 
this case. 


We dismiss the appeal with costs. No reference was made at the hearing 
to the cross-objection. 


S. C. C. 


Appeal dismissed. 


NOTES. 


[See also I 565 ; 17 M.L.J., 467 ; 16 C.L.J,, 620; 13 C.W.N., 710.] 






x • -■ ^RESENT *. 

: Sm W* MicDEAN, k. c. i. a., Chief Justice, and 

> Mr. Justice Macpuerson. 


Mokoond Lai Singh.Petitioner 

versus 

Nobodip Chunder Singha and another..Opposite-party.* 


Guardian—Appointment of Guardian—Guardians and Wards Act (VIII of 
1890), sections 9 and 17—Application by a Christian father to be appointed 

guardian of his Hindu minor ton—Matters to be considered by the 
Court in appointing guardian. 

A, who was originally a Hindu, but afterwards became a Christian and abandoned his 
family residence, applied to be the guardian of the person of his minor son. On the objee- 
v fcions of the paternal and maternal uncles of the boy that, under the circumstances of the 
ease, the father was not fit and proper person to be appointed the guardian of tho minor. 

Held, although the father is prima facie entitled to the custody of his infant child, he 
can be deprived of snch parental right if the circumstances justify it; therefore in a ease 
where a child who was brought up as a Hindu, and who expressed a dosire to remain a Hindu, 
ao8 was living with his Hindu relation, who was maintaining him and was looking after his 
education properly, it would not be to tho welfare of the child that ho should be handed over 
to the father and brought up in the Christian faith, and that the Court below, under the 
circumstances of the case, was right in dismissing tho application. 

THIS appeal arose out of an application made by one Mokoond Lai Singh, 
under section 9 of the Guardians and Wards Act (VIII of 1890), to be appoint¬ 
ed the guardian of the person of his minor son, a boy of 12 or 13 years of age. 
The applicant, who was originally a Hindu-, was converted to Christianity on 
the 23rd April 1893, when he abandoned his family residence and left bia 
minor son in the custody of his grandfather, a Hindu ; and since the latter’s 
death, the boy was living with his maternal uncle. The application was opposed 
by the maternal uncle of the minor, as also by his paternal uncle. The 
District Judge of Nuddea, upon the evidence, having found that the welfare of 
the minor would not be promoted by making him over to the custody of his 
father, [882] dismissed the application. Against this judgment the applicant 
appealed to the High Court. 

Dr. Ashutosh Mookerjee, Babu Hara Prosad Chatter}ee, and Babu Gyanendra 
Nath Bose for the Appellant. 

Babu Monmotha Nath Mitter for the Respondent. 

Babu Hara Pxosad Chattcrjee, for the Appellant, contended that a Hindu 
father is not deprived of his right to the custody of his children, merely because 
he has been converted to Christianity. See the cases of Muchoo v. Arzoon 
Sahoo, (1866") 5 W.R., 235, and Skinner v. Orde, (1871) 14 Moore’s I. A., 309: 
10 B. L. R., 125- A Hindu is privnd facie entitled to the custody of his 
children as natural guardian in preference to other relations. See Mayne’s 
Treatise on Hindu Law and Usage, 5th Edition, paragraphs 192 and 193. 
He also referred.to section 17 of the Guardians and Wards Act, and argued 
that the wordd in clause (2) of the said section to the effect that, in considering 

•Appeal from order No. 236 of 1897, against the order of G. K. Deb, Esq., District 
Judge of Nuddea, dated the 3rd of April 1897. 
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: -: % what, consistently with the law to which the minor is subject, appears in the 
circumstances to be for the welfare of.the minor. In this ease it will not be > 
to the welfare of the minor if he is made over to his Christian father. He referred 
to the following cases: In re Newton, L. B*., (1896), Ch. D., Vol. I., 740; In 
re McGrath, L. R., (1893) Ch. D„ Vol. I., 143; The Queen v. Gyngail, h. R., 
(1893), Q. B„ Vol. II., 232 ; In re Joshy Assam, (1895) I. L. E., 23 Cal., 290 ; 
and In the matter of Saithri, (1891) I. L. R., 16 Bom., 307; and he also 
referred to the Treatise on Minority by Trevelyan, pages 78 and 236. 

Dr. Ashutosh Mookerjee, in reply, referred to the following [883] cases : 
Kanahi Ram v. Biddya Ram , (1878) I. L. R., 1 All., 549; Queen v. Nesbit, 
(1843) Perrv’s O. C., 103 ; In re Himnanth Bose, (1863) 1 Hyde. 113 ; In re 
Agar-Ellis v. Lascelles, (1883) L. R., 24 Ch. D., 317 (328). 

The judgment of the High Court (Maclean, C. J. and Macpherson, 
<T.) was as follows 


Maclean, C. J. —This is an application by a father, originally of the 
Hindu persuasion, hut now a Christian, to have himself appointed guardian of 
liis infant son, a boy of about 12 years old. The real object of the applica¬ 
tion is to obtain the custody of the minor. There is virtually no dispute as 
to the facts. Tiie father in April 1893 embraced Christianity, and then, if he 
did not actually abandon, at any rate left his child under the care and custody 
of his grandfather, who was a Hindu, and after his death he remained, as he 
still is, in the care of his uncle, who is also a Hindu. The boy, hitherto, has 
been brought up in the Hindu religion, surrounded by Hindu relations. There 
is no suggestion, least of all any well-founded suggestion, that the child is not 
being well cared for, or that he is unhappy. No considerations of that nature 
arise. The father is about 33 years old : he is not well off, his monthly income 
being some 15 rupees. He apparently lives at a Christian Mission House at 
Hoogbly, and is paid his salary by the Mission. The mother of the child is 
dead, and the father lias recently married a young Christian girl. A somewhat 
loose suggestion of immorality is made against the father, hut I attach no impor¬ 
tance to this. After he left his child, the father contributed nothing to his sup¬ 
port, has attempted but once to see him ; and, beyond that, has taken no notice 
of him whatsoever. The present application is dated the 9th July 1896. The 
circumstances of the boy’s Hindu relations appear to be good. The Distriot 
Judge of Nuddea t refused the application : hence the present appeal. 

I do not think there is any substantial difference in the law applicable to 
a case such as this, between the law of England and the law of India, except 
so far as the Guardians and Wards [884] Act (VIII of 1890) may create any 
difference. That Act is mainly, if not entirely, based upon the principles of 
English law. The English authorities establish that, even as, against the 
primd facie legal right of the father to the custody and control of the education 
of his child, the real object to be considered is the welfare of the child, 
and under section 17 of the Guardians and Wards Act the Court has to be 
guided by what,, consistently with the law to which the minor is subject, 
appears under the circumstances to be for his welfare. The boy has been ex¬ 
amined, and has expressed a preference to remain with his Hindu uncle, and 
to continue in the Hindu religion, and not to become a Christian ; and though, 
having regard po his age, and to the possibility chat this expression of his wishes 
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may have beet* suggested to him by his Hindu relations, too much importance. 
must not be attached, to what he says, it is a feature in the case-which ought 
not to be left entirely out of consideration. There is no doubt that under the 
Hindu Jaw, as under «the English, f the father is primd facie entitled to the 
custody and control of his infant child, and it is for those who maintain the 
contrary to show that, under the particular circumstances of the particular 
case, he ought to be deprived of such initial parental right. That he can and 
may be so deprived if the circumstances justify it, is well established by many 
cases in the English Courts, one of the most recent being that of In re Newton, 
L. R. (1896), Ch.D., Vol. 1, 740, and also in the Indian Courts [.see In the 
matter of Saithri, (1891) I. L. R., 1G Bom., 307, and the recent easo in 
this Court before Mr* Justice SALK of In re Joshy Assam, (1895) J. L. II., 23 
Cal., 290]. In the above case in the Bombay High Court, Mr. Justice BayLEY 
very carefully reviewed al( the authorities, English and Indian, upon the point. 

There are sorno matters incident to this question, -md one can scarcely 
avoid, if not concluding, at any rate suspecting, that the real question in this 
litigation is as to whether this child is to he brought up as a Christian or as a 
Hindu,—which to my mind are fairly well established. The authorities appear 
to me to establish that primd facte the father is entitled to say in what religion his 
[885] infant child should he brought up, but, at the same timo, that, in a proper 
case, there is undoubted jurisdiction in the Court to disregard those wishes. 
But the circumstances must bo at least unusual to justify the Court in so acting. 

As was said by Lord Justice LlNDLKY in the case of In re Newton, L. It. 
(1896), Ch. I)., Vol. J., 740 : “ But as a legal proposition, it is clear that the 
Court has jurisdiction in a proper ease to deprive a father of the custody of 
his children, and it also has jurisdiction to decline to change the religion in 
which the children have been brought up.” Our attention has uot been drawn 
to anything showing, nor has it been argued, that this statement of the law does 
not apply equally to a Hindu father and child as to an English father and child. 

Then we have to consider what is really for the welfaro of this minor, 
using the term ‘ welfare ’ in its widest fjunse, and looking, not only to tho question 
of money and comfort, but to the moral and religious welfare of tho child and 
to the ties of affection. I need scarcely point out, as has been stated by Judges 
in the Courts of England, that the Court, judicially administering tho law, 
cannot say that one religion is hotter than another. As 1 have indicated above, 
the Guardians and Wards Act says, we must look to the welfare of the child. 
Those being the principles of law applicable to the present case, and bearing in 
mind those principles and tho initial right of the father to the custody of his 
infant child and to control its religious education, we must consider whether it 
is for his welfare that the child should be handed over to the father, and brought 
up, as the father slates i9 his intention, in tho Christian faith. Looking to 
the fact that when the father embraced Christianity in 1893 he was of, and the 
child had been brought up in, tho Hindu religion, that in 1893 he left tho child 
with liis.own father who was a Hindu, that on tho latter's death he tacitly 
permitted the child to be taken care of by his maternal uncle, who was also a 
Hindu, that since April 1893 he has not contributed anything towards his child's 
maintenance or* education, that virtually he has not attempted to recover tho 
custody of hi9 child until he instituted these proceedings, and, practically, has 
only seen him once, to the fact that (as is svvorn to by his brother [886] tho 
witness Nabaflwtp Chunder Singh) lie said “ when he was going to become 
a Christian that he did not want his son, nor his father, nor his brother nor 
anybody ” (a by-no-means improbable statement in his then mood), to the fact 
that the child, with the father’s assent, has been brought up as a Hindu, that 
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> fa® (tfaechild) respects the Hindu gods and goddesses, and that he has himself, 
* boy of 12 or 13 years old, expressed a preference not to become a Christian: 
looking, I say, to all the circumstances, not separately, but collectively, I am of 
opinion that the District Judge was justified in his conclusion that it was not 
for the child's welfare that he should be handed over to the costody of his father. 
In amving at this conclusion, one must not lose sight of the circumstances 
that if the child become a Christian, he becomes an outcast from his old religion, 
and if when be attains his majority he desires to return to that religion and 
method of life, he will only, if at all, he able to do so upon performing 
Strict and possibly costly expiatory ceremonials. For some years this child 
has been allowed by his father to remain with his Hindu relations, who are 
willing to educate and take care of him, and who have, in fact, maintained 
and educated him for some years at their own cost, and has been permitted by 
his father to be brought up according to the rites pf the Hindu religion, the 
tenets of which, having regard to his age, are nob improbably impressed to some 
extent upon his mind and understanding ; and if now he he handed over to his 
father, such a course must necessarily result in breaking the ties of affection 
and destroying the associations connected with his life with his Hindu relations. 
I cannot bring my mind to think that this can really be for the child’s welfare. 
Jealous as the Court is and ought to be in interfering with the legal right of the 
father as regards the custody and religious training of his child, I consider that, 
under the circumstances of this case, the father must he regarded as having 
abdicated his strict legal parental rights, and that it would be (as has been said 
by a most learned and distinguished Judge) a capricious, if not a cruel, resump¬ 
tion of his paternal authority, if ho could now compel his child to be brought 
up henceforth as a Christian, which admittedly would be the result of handing 
over the child to the custody of his father. Look-[887]ing at all the circum¬ 
stances of the case, I think tho Court below was justified in its conclusion, 
and that this appeal must bo dismissed. We, however, give no costs. 

Maopherson, J. —I am entirely of the same opinion and have nothing to 
add to the^judgment of the learned Chief Justice. 


S. C. G. 


Appeal dismissed. 


NOTEB. 

[See also (11111) 22 247 where it wan held that the father has tho right to say 

in wbat religion the child should be brought up; and (1914) 27 SO as regards 

jurisdiction, ascertaining the wishes of aged infants, etc.] 
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[ 25 Cal. 887 } 

ORIGINAL CIVIL. 


The 4th April, 1898. 
Present: 

Mr. Justice Jenkins. 


Khetter Kriafco Mitter.Plaintiff 

versus 

Kally Prosunno Ghose.Defendant. 


Costs — Attorney’s lien for costs—General jurisdiction of Court over all 
suitors—Compromise by parties without knowledge of attorney — Lien, 
Notice of—Attorney and Client. 

The decree obtained by the plaintiff in a suit was satisfied by defendant behind the back 
of the plaintiff’s attorney, although ho had notice of the lien for costs of the plaintiff's 
attorney. The plaintiff’s attorney thereupon applied for an order upon the plaintiff and the 
defendant, or either of them, to pay his costs : 

Held, that the High Court has general jurisdiction over its suitors; that although a 
defendant has the right to compromise with a plaintiff without the knowledge of the 
plaintiff’s attorney, such compromise must be made with the honest intention of ending the 
litigation, and not with any design to deprive the attorney of his costs, and ho cannot 
make a payment to the plaintiff under that compromise, if ho has notice of the lien for the 
•costs of the plaintiff’s attorney. 

THIS suit was instituted in 1887, the atfcornoys for the plaintiff at that time 
being Messrs. Gregory and Jones. Subsequently Babu Mohini Mohun Chatterji 
became the attorney, and at the plaintiff’s request he paid a sum of 
Rs. 2,192-7-6 to the former attorneys in satisfaction of their bill of costs. On 
Stb September 1895 a decree was passed for Rs. 17,000, each party to bear his 
own costs. The costs up to and including the deeroo were taxed as between 
attorney and client, and Rs. 2,017-18-6 wore allowed. Subsequent coats to 
the amount of Rs. 613 were further incurred. From time to time payments 
on account were made, leaving Rs. 914-4-9 [888] finally due from the plaintiff 
to Babu Mohini Mohan Chatterji. In execution of the above decree, certain 
immoveable property was attached and advertised to be sold on 10th March of 
this year. In the meantime the defendant, without the knowledge of the 
attorneys on either side, had settled with the plaintiff personally, and an 
application was made on behalf of the defendant for stay of the sale. That 
.application was granted with the object of keeping matters in statu quo. 

The compromise made no provision for payment of Babu Mohini Mohun 
Chatterji's costs, and the present application was, therefore, now made for an 
order u^on the plaintiff and the defendant, or either of them, to pay to him 
Ra. 914-4-9, being the balance of his costs, and also his costs subsequent to 
the decree bo be, taxed, and in default that he be at liberty to proceed with the 
sale of the property attached or for such other order as to the Court may seem 
meet. It was admitted that Babu.Mohini Mohun Chatterji had informed the 
-defendant of his lien for costs. t 

Mr. Sinha for Babu Mohini Mohun Chatterji.—The authorities in England 
show that, although the parties are entitled to compromise, no payment can 

* Application in Original Civil Suit No. 159 of 1887. 

% 
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be made under it to the prejudice of the attorney’s lien after notice of it has 
been given to the person by whom the payment is made, and the same rule 
applies here. In this case the defondant was informed of the lien for costs. 

Mr. J. G. Woodroffe for the Defendant?—This Court has no jurisdiction 
brevi manu to make the order asked for. There is no such practice in these 
Courts. See Domun v. Ernaum Ally, (L881) I. L. R., 7 Cal., 401, and 
Mahommed Zohiiruddeen v. Mahomed Noarooddem, (1893) 1. L. R., 21 Cal., 85. 
The notice of Hen also must be of a more definite character than the notice 
given in this case: Price v. Crouch, (1891) (50 L. J. Q. B., 767. Further, 
inasmuch as part of the aggregate claim consists of costs paid to a prior 
attornoy.no lien to that extent can bo claimed: Christian v. Field, (1842) 
2 Ilure, 177. 

[8893 Jenkins, J. —This suit was commenced in 1887, the attorneys for 
the plaintiff being at that time Messrs. Gregory and Jones. Later on there 
was a change to Bahu Mohini Moliun Chatterji, and on the occasion of that 
change he paid a sum of Its. 2,192-7-6 to the former attorneys at the plaintiff’s 
request. On the 9fch September 1895 a decree was passed, and by it a sum 
of Rs. 17,000 became payable from the defendant to the plaintiff. Each party 
was to bear his own costs of the stiit. The costs up to and including the decree 
have been taxed as between attorney and client, and Rs. 2,017-13-6 havo been 
allowed on that taxation. Subsequent costs to the amount of Rs. 613 have 
also been incurred. From time to time payments on account have boen 
made, which leave Rs. 914-4-9 still duo from the plaintiff to Bahu Mohini 
Mohun Chatterji on account of his costs, besides subsequent costs which 
are still untaxed. 

In execution of the decree in the suit certain immoveable property was 
attached and advertised to be sold on tbo 10th March of this year. 

In the meantime, however, the defendant had settled with the plaintiff 
personally without the intervention of tho attorneys on either side, and an 
• application was made on the l()th March for stay of the sale. That application 
was granted for the purpose of keeping matters solely in statu quo, and not so 
as to prejudice the rights which otherwise existed. 

The compromise to which I have referred made no provision for payment 
of Babu Mohini Mohun Chatterji’s costs, and he has accordingly made this 
present application that the plaintiff and the defendant, or either of them, be 
ordered to pay to him Rs. 914-4-9, being tho balance of his costs, and also his 
costs subsequent to the decree to be taxed, and in default that he he at liberty 
to proceed with the sale of the property attached or for such other order as to 
the Court may seen* meet. 

This claim on the part of the applicant is based on the right commonly 
known as an attorney’s lien on the fund recovered in suit. Whether that is 
the most appropriate mode of description it is unnecessary to discuss, for the 
nature of the right is free from doubt. 

[890] It is a claim on the part of the attorney to have secured to him his 
due reward out of the fruit of his labour, and for that purpose to call in aid 
the equitable interference of the Court. But while the right is cleaV, it mush be 
conceded that the litigants themselves are really masters of the suit, and that 
it is within their power to compromise it without the acquiescence or even the 
knowledge of their attorneys. The exercise of this right, however, is subject, 
to important qualifications. In the first place the compromise^ must have been 
made with the honest intention of ending the litigation, and not with any design 
to deprive the attorney of bis costs ; and, secondly, no payment can be made 
under the compromise to the prejudice of the attorney’s claim after notice of it 
has been?given to the person by whom the payment is made. 
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Theae principles appear to me*to be the clear result of the authorities in 
England ; and founded, as they are, on justice, equity and good conscience, I 
see no reason why they should not apply in this country. Now the applicant 
on this occasion claims that both conditions to which I have referred exist, 
though it is clear it would suffice l'or his purpose, if he can establish either of 
them. The facts on which he relies as establishing his position by virtue of 
notice given are set forth in that part of his affidavit which commences with 
paragraph 6. He says : “ I personally informed the defendant for whom I 

acted as attorney in a suit in this Honourable Court, being suit No. 770 of 
1894, wherein Gooroo Prosunno Ghose was the plaintiff and the defendant 
herein was the defendant, of my said lien for costs, and at the time when I 
informed the defendant as aforesaid, Babu Prosunno Chunder Hoy, a Vakil of 
this Honourable Court, who was instructing me on the defendant’s behalf in 
the said suit, No. 770 of 1894, was prosont.” 

“ That I have personally and repeatedly informed Babu Peari Mohun 
Chatterji, Dewan or Manager of the defendant’s affairs, of my said lion.” 

The facts set forth in the paragraphs which I have just read are uncontra- 
dieted, and it is admitted on the part of the defendant that he had notice of the 
claim for a lien, so that the case would appear to come within the second of 
the qualifications I have mentioned. 

[891] It has, however, been urged by Mr. Wood raff it, who has arguod the 
■case very fully and ably for the defendant, that it is not opon to mo to make 
the order asked for, and lie has urged several objections. The principal objec¬ 
tion is one which goes to the root of the whole matter, and I will, therefore, 
deal with it first. lie contends that the Court has no jurisdiction bred manu 
to mako such an order as is asked for, and in support of the objection he refers 
to the absence of any practice justifying such a procedure as is sought to bo 
used on this occasion. In addition he has referred to two cases : one the case of 
Domun v. Emaum Ally, (1K81) 1. L. R., 7 Cal., 401 , and the other the case of 
Mahommed Zohuruddeen v. Mohammed, Noorooddeen, (181)3) I. L. R-, 2L Cal., 85., 

The first of the two cases seems to me to have no application to the matter 
now under consideration. It simply refers to the question whether, on sum¬ 
mary application, an order could he made directing a party to pay his attorney 
the costs of suit when taxod. It was held that such an order could not be 
made. That is a wholly different case from the present. 

In tbo same way the case of Mahommed Zohuruddeen v. Mahommed 
Noorooddeen, (1893) I. L. R., 21 Cal., 85, appears to mo to throw no light on 
the point. The facts are shortly these : An attorney had by way of securing 
his costs taken a deposit of title deeds, and made a summary application in a 
suit to which he was no party to have that equitable lien enforced. It was 
held he should, if he dosired to enforce his equitable lion, commence a suit of 
his own. I fail to see how a decision on those facts can in any way negative 
the applicant’s right to proceed in the manner ho has selected. 

The present application appoars to me to be based on the principle that 
the Court has general jurisdiction over its suitors, and I see no reasou why 
that jurisdiction should not be as fully vested in a Court here as it is in the 
English Courts. I therefore think it is open to the Court to deal with this 
particular question on a summary application framed as the present is. 

[892] The other objection raised by Mr. Woodroffe were not of so far- 
reaching a chjirafcter. He referred to Price v. Crouch, (1891) 60 L. J., Q. B., 
767, as authority for the proposition that notice of lien must be of a more 
definite character than the notice given in this case. I find nothing in the 
decision given in that case which calls for the conclusion that the notice given 
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by the applicant in the present ease was insufficient, for there it was simply 
held as-a matter of fact that the notice was insufficient, beoause it was not in 
any sense a notice of lien, but merely of an expectation that provision would 
be made for costs. , 

In the present case the attorney has given, in the clearest terms that could 
have been used, notice that he did claim a lien for his costs of the suit. 

Another point urged by Mr. Woodroffe was this : He contended that inas¬ 
much as part of the aggregate claim consists^of costs paid to a prior attorney, 
no lien to that extent can be claimed, and in support of that proposition he 
referred to the case of Christian v. Field, (1842) 2 Hare, 177. That case is not 
an authority for the broad proposition in support of which it was cited. 

Be this however as it may, the state of facts on which the argument is 
based has no existence here, for I do not find that the unpaid balance of costs 
is in any way made up of the amount paid by Babu* Mohini Mohun Ohatterji 
to Messrs. Gregory and Jones. That amount was the earliest item in the 
account, and if Mr. Woodroffe's argument is correct, it is unsecured, and I 
certainly should presume that the payments already received were, under the 
circumstances, attributed in the first place to the discharge of that amount. 

I have now dealt with ali the points raised except that as to the proper 
form of the order. I hold in this case that sufficient notice of lien was given 
by the attorney, Babu Mohini Mohun Chatterji, to the defendant before pay¬ 
ment was made by him under the compromise, and I, therefore, come to 
the conclusion that Bahu Mohini Mohun Chatterji’s present application is 
[893] rightly conceived. I may add, 1 think, it is very desirable in this country, 
both in the interests of attorneys and in the interests of litigants themselves 
that the Court should possess a power to interfere summarily, as has been 
done in this case. 

I direct payment of tho amount of costs, which have been taxed, and 
subsequent costs when they have been taxed, by the plaintiff and the defen- 
»dant, including the costs of this application. 

[Mr. Sinha asks that the application be certified for Counsel. The Court 
certifies for Counsel.] 

Attorney for the Plaintiff: Mr. M. M. Chatterji. 

Attorney for the Defendant: Mr. W. C. Hoy. 

C. E. G. 


• NOTES. 

£ This was dissented from in (1899) 27 Cal., 26P but followed in (1904) 80 Bom., 27 : 6 
Bom.L.B., 879. See also (1905) 7 Bom.L.R., 547.] 
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The l3th June, 1898. 

Present: 

Sir Francis W. Maclean, K. C. I. E., Chief .Justice, 

Mr. Justice Banerjee and Mr. Justice Jenkins. 


Chuni Lai and others.Defendants 

* versus 

Anantram and others.Plaintiffs. 1 ' 


Costs—Application for stay of execution — Practice. 

Where the defendants in an original suit applied to the Appellate Court for stay of 
execution of the decree pending the appeal : 

Held, (Banerjee , J. , dissenting) that the applicant who asked for the indulgence must 
pay the costs of the application. 

THIS was an application for stay of execution of the decree passed in this suit 
by Mr. Justice P. O’KinkaTjV sitting on the Original Side of the Court. 

Mr. Allen for the Appellant.—Applications of this nature can be hoard by 
the Judge sitting on the Original Side, and the practice of getting an Appellate 
Bench appointed for the purpose of hearing such applications is cumbrous and 
-iaconveniont. The Original Side has ample jurisdiction to deal with such 
applications-—sections 239 and 545 of the Civil Procedure Code. The decisions 
of Norris, J., in Mahdab Kissen Sett v. Protap Chandra Chose, lunrep. Suit 
No. 98 of 1888, 4th June 18831, and of Hill, J., in Courjon v. Leheraux, Lunrep. 
Suit No. 267 of 1877,10th May 1892] which have altered the earlier practice 
of the Court are incorrect. [Banerjee, J.—Section 545 contemplates that 
the Appellate Court is the proper Court for such application after [894] appeal 
filed. MACLEAN, C J. —Section 545 does not seem in any way inconsistent; 
with section 239 of the Civil Procedure Code, but as in my view the Appellate^ 
Court has jurisdiction and a Bench has been specially formed l£o hear this 
application the discussion is somowhat academical Besides it has been the 
practice of late years to make such applications to the Appellate Court ] 

Mr. Chauduri for the respondents opposed the application for stay of 
execution, and submitted that the respondents were entitlod to the costs of and 
incidental to the application— Simpson v. Moore, (1898) 2 Cal., W. N. ccxxxi. 

Mr. Allen in reply.—The defendant is successful in this application inas¬ 
much as he has obtained an order staying execution, and the costs should abide 
the result. > 

The following judgments were delivered by the High, Court (MACLEAN 
C.J., and Banerjee and Jenkins, JJ.) 

Maclean, C.J.— The applicant roust pay the costs of this application. He 
has come for an indulgence, and as he asks for an indulgence he ought to pay 
the costs of obtaining it. 

That, in my view, is the principle which ought to apply generally to 
applications of this class, and that view is supported by the practice in the 
courts of England. . I think that should be the general rule; I do not say it 
is an inflexible rule. Any way under the circumstances of this case the appli¬ 
cant must pay the costs of the application. 

Banerjee, 3 .—I agree in the order made as to costs, having regard to the 
special circumstances of this case, which are that the decree-holder was, in the 

• Application in Original Suit No. 406 of 1897. 
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first instance, unnecessarily made to appeaj before the Judge on the Original 
Side upon this application for stay of execution. That is a point upon which, 
speaking for - myself, I must say that the judgment-debtor has not been 
able to satisfy me that he was right. But, as a matter of general principle, 
I am of opinion that the costs of au apjfiication like* this ought to abide 
the ultimate result* I do not think that an application like this is an 
application for an indulgence ; when the law allows an appeal, and furthermore 
when it allows an. appellant, upon proper cause being shown, to ask for 
[895] and obtain an order for stay of execution, it cannot be said that he asks 
for what is merely an indulgence. And looking at the reason of the thing, it 
would seem to be something more than an indulgence, being in fact what is 
necessary to enable the appellant to secure the full benefit of his success in 
the appeal. For when the law allows an appeal, if the appeal succeeds, and if, 
in the meantime, the party successful iu the Court of First Instance is able to 
enforce the decree of the first Court by the sale of a'ny immoveable property 
of his judgmont-debtor, the success of the appeal may not secure to the 
appellant all that he would be entitled to, as the reversal of a decree cannot 
affect the sale of any immoveable property held in execution thereof while it 
was in force. 

That being so, I think that the applicant ought not to be made uncondi¬ 
tionally liable for the costs, hut that his liability should depend upon the 
result of the appeal. 

There might he circumstances under which the costs of opposing an appli¬ 
cation like this should be made payable by the applicant independently of the 
result of the appeal. Thus, where the opposition has reference to the sufficiency 
of the security offered, and the security is found to be insufficient, so far as the 
costs may relato to the opposition to that extent, the applicant may justly be 
deemed liable for thoso costs independently of the result cf the appeal; but he 
ought not to be made unconditionally liable for costs generally. 

Jenkins, J. —I agree as to the incidence of the costs, and I come to that 
•conclusion fc>r the reasons stated by the Chief Justice. Section 220 of the Code 
of Civil Procedure no doubt savs : “If the Court directs that the costs of any 
application or suit shall not follow the event, the Court shall state its reasons 
in writing.” 

Assuming that the application ha3 succeeded, still I think that there is 
ample reason in this case for requiring the applicant to pay the costs, because 
be is asking for an indulgence which will have the effect of interfering for the 
present with the enforcement by the respondent of his decree, and he w r ho 
seeks such an indulgence should in the absence of special circumstances pay 
for it. 

On these grounds I think the order proposed is right. 

Attorney for the Defendants (Applicants): Babu Ashutosh Day. 

Attorneys for the Plaintiffs : Messrs. Fox <£ Mandal. 

C. E. G. - 

NOTES. 

[1. The Appellate Court it is that should stay execution when an appeal has been filed:— 
(1912) 85 All., 119. 

2. On the question of costs, this was followed in (1909) 10 C.L.J., 631. Messrs. 
Woodrofte and Ameer Ali in their Civil Procedure Cede 190.9 (I Edn. 1908) p. 1230 say, with 
referenco to the dissenting judgment of Banei-jec, J. that “there is certajnly strong support 
in reason for the view that, when the law allows an appeal and allows an.appellant upon 
pioper cause being shown to ask for and obtain an order for stay, it cannot be said that, 
what is asked for, is merely an indulgence.” ] 
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[896] FULL BENCH. 

The 3rd February, 1898. 

* ^RESENT: 

Sir Francis W. Maclean, k. c. i. e., Chief. Justice, 

Mr. Justice Macpheuson, Mr. Justice Trevelyan, 

Mr. Justice Ghose, ani> Mr. Justice Rampinl. 

Nabu Mondul.Plaintiff 

versus 

Cholim MulliP and others, Minors, by their certificated guardian 
Sudan Bibi and others.Defendants/ 5 

Full Bench, Reference to—Power of a Single Judge silting akme, to refer a 

case in which the value of the subject matter in dispute, does not exceed 
Rs. 50—Division Court —Rules of the High Court, oh. V, Rule 1, 
ch. VI, Rules 1 and 0 —Statute Hi and 35 Vic. cap. 109, 
section XIII. 

A reference to the Full Bench cannot be made by a Judge of the High Court sitting alone 
•to hear cases in which the value of the subject-inittor in dispute docs not exceed Rs. , c >0. 

Mr. JUSTICE Rampini sitting alone referred a socond appeal, in which the 
value of the subject-matter in dispute did not exceed Rs. 50, to a Full Bench 
fora decision on the point “ whethor more long continued possession of a parcol 
■of homestead land, say upward of sixty years, and not mokurari, or held at a 
fixed rent or rate of rent, is sufficient to justify a Court in presuming that the 
tenancy of the land is of a permanent and transferable nature, or whether to 
justify such a presumption something more is required, viz., proof of the land 
having been originally let out for the erection of pucka buildings, or building 
purposes, or proof of the landlord having stood by and allowed his tenant to 
erecl pucka buildings, or expond largo sums of money in making improvements 
of a substantial character.” 

The judgment of reference was as follows • — 

11 The plaintiff brings this suit to eject the defendants from a certain parcel 
of homestead land situated in the Munsif of Baraset. The defendant No. 1 
is a recent purchaser from the defendant No. 2. According to the plaintiff, the 
defendant No. 2 had no permanent or transferable interest in the land, 
and therefore the defendsnt No. 1 is in the position of a trespasser. The 
£897] defendant No. 1, however, pleaded that his vondor's ancestor took the 
land for dwelling purposes more than 50 years ago, that he and his successors 
have occupied the land ever since, and planted mango, cocoanut, and jack 
trees on it, that the interest of the defendant No. 2 was kaimi, maurasi and 
mokuran, and, therefore, that the defendant No. 2 had a right to transfer the 
land to him." 

“ The Munsif found (l) that there was no proof as to the origin of the 
tenancy. The origin; he Raid, was lost in obscurity ; (2) the defendant No. 2's 
grandfather took a lease of the Iand.over 60 years ago, and he and his successors 
have since resided there, having erected dwelling houses with mud walls and 
planted mango, coeoanut and jack trees on it; (8) that “ there is no evidence 
•creating the tenure to be maurasi, mokurari or kaimi ; ” (4) that there was no 

* Reference to the Full Bench in Appeal from Appellate Decree No. 1517 of 1896. 
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evidence to prove that the tenure is transferable by custom ; (5) that it could 
not be presumed to be mokurari ; but (6) that it may be presumed that the 
land was acquired for building or dwelling purposes, and so that the 
tenancy was m&urasi, kaimi and assignable. He, accordingly, relying on the 
cases of Beni Madhub Banerjee v. Jai Krishna Mookerjee, (1869) 7 B. L. R., 
152, and Qtmgadhnr Shikdarv. Ayivnuddin Shah Biswas, (1882) I. L. R., 
8 Cal., 960, dismissed the suit. 

On appeal the Subordinate Judge said "that the respondents relied upon 
a kaimi right and a right founded on custom* and long occupation.” He then 
found that “ there was not satisfactory proof of the kaimi right and custom, and 
therefore there are good reasons for making a differentiation between this case 
and that of Beni Madhub Banerjee v. Jai 'Krishna Mookerjee, (1869) 7 B. L. R., 
152. He, however, went on to say “ the long occupation of the respondents, 
is not disputed in this Court, and from it the grant presumed by the lower 
Court was, in my opinion, presumable.” He 'accordingly affirmed the 
Munsif's decree. 

“ The plaintiff now appeals, and on his behalf it has been pointed out that 
all that the Subordinate Judge has found in favour of the respondent is long 
occupation of the land by the defendant [898] No. 2 and his ancestors, 
and Jt is contended that this is not sufficient to justify the presumption of a 
permanent, and therefore of an assignable or transferable, right, which the 
lower Courts have made in favour of the respondents. The learned pleader 
for the plaintiff, appellant, has cited the following cases in support of this 
argument of his, viz., Prosunno Coomaree Debea v. Button Bepary, (1877) 1. L. 
R., 3 Cal., 696, Tarukpodo Ghosal v. Shyarna Churn Napit, (1881) 8 C. L. R., 
50, Prosunno Coomar Chatterjee v. Jagan Bath Bysaek, (1881) 10 C. L. R., 25, 
Barayanbhat v. Davlata, (1891) I. L. R., 15 Bom., 647 and Secretary of State 
for India v. Luchmeswar Singh, (1888) I. L. R„ 16 Cal., 223, and he has further 
called my attention to the case of Ramgopal v. Shamskhaton, (1892):!. L. R., 
20 Cal., 93; 19 L. R., I. A., 218, as showing that the question is one which 
* raises a pdfnt of law upon which a Court would be justified in interfering in. 
second appeal. This last mentioned case is clear and convincing authority for 
the learned pleader’s second contention, and I therefore propose now to oonsider 
the cases above referred to for the purpose of determining whether there is 
sufficient authority for the proposition laid down by the Subordinate Judge, 
viz., that from mere long occupation of homestead land, extending over 60 years, 
a Court is justified in presuming a permanent and assignable grant. 

“ I will begin with the cases relied on by the Munsif, the first of which is 
that of Beni Madhub Banerjee v. Jai Krishna Mookerjee, (1869) 7 B. L. R,, 152. 
In that case it was found that the tenures in question were transferable by 
the custom of the country. This completely distinguishes that case from the 
present one, in which both Courts have found that no custom of trans¬ 
ferability has been proved in respect of such land as is the subject of 
dispute in this case. Moreover, in that case pucka buildings had been 
erected on the land. This is not the case in the present suit.' There 
is further in that case an obiter dictum of PEACOCK, C.J., that if a 
man grants a tenure to another for the purpose of living .upon the land 
[899] that tenure, in the absence of evidence to the contrary, is assignable. 
But this is a mere obiter dictum, and in the present case it has not been found 
that the lease was .granted for the purpose of living upon the land. On the 
contrary, the origin of the tenancy is said to be unknown anfl to be lost in 
obscurity. In any case the land was not leased to the defendant No. 2’s 
grandfather for the purpose of erecting pucka buildings on it. 
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"The next case relied on by theMunsif is that of Durga Prasad Misserv. 
Brindaban Sookul , (1871) 7 B. L. R., 159. 

" In this case the lessee had been in possession of the land for 40 years ; 
he bad built mud buildings and had planted trees on it. It was accordingly 
held that he had an assignable interest in the land, but it was not held that 
he had a permanent interest in it. An interest may bo assignable without 
being permanent; so that this case would seem to be no authority for the view 
taken by the lower Courts. 

j 

" In the next case cited by the Munsif, viz,, Gungadhur Shikdar v. 
Ayimuddin Shah Biswas, (1882) I. L. R., 8 Cal., 960, there is this difference 
between it and the present one. that the lands in that case were apparently let 
out for building purposes and 'the buildings are described as being of a 
substantial character. 

“ I now turn to the cases cited by the learned pleader for the appellant. 
The first of them is Prosunno Coomaree Debea v. Hutton Bepary, (1877) I. L. 
R., 3 Cal., 696, in which the land was homestead land. It, had been occupied 
by the defendants, their father and grandfather, for 60 years, a house had been 
built on the land and fruit trees planted on it and there was no evidence as to 
the origin of the tenancy. It was held that these circumstances were not 
sufficient to justify the presumption of a permanent grant, which could only 
be presumed from long and uninterrupted possession by the original grantee 
and his descendants, coupled with the fact of the land having been let by the 
landlord expressly for the purpose of the tenant building pucka houses upon it. 

[900] ‘ ' This was followed in the case of Tarukpodo Ghosal v. Shyama 
Churn Napit, (1881) 8 C. L. R., 50, in which it was laid down that there is no 
law in this country which gives anything in the nature of a protected tenure 
or holding to a person who has occupied a piece of homestead land, not forming 
part of an agricultural holding, liowevor long may have been the period of his 
possession. 

“ The next case citod lor the appellant is the case of Prosw&io Coomar 
Chatterjee v. Jagnn Nath Bysack, (1881) 10 C. L. It., 25. In that case it 
has been said: “The Subordinate Judge says that as the defendants and 
their ancestors have held this land for generations and have made gardens and 
dug tanks upon it, they cannot be regarded as tenants at will, but that they 
have a permanent interest, the nature and extent of which he does not 
define, and cannot be turned out of their possession so long as they pay 
rent. This doctrine is directly opposed to several casos in this Court in 
which it has been held that the mere faefc of land having been used for many 
years for purposes other than agricultural, or even as a homestead, is not 
enough to confer upon the tenants a permanent tenure [see Addaito Charan 
Dey v. Peter Das, (1872) 13 B. L. R., 417 note: 17 W. R., 383 ; Prosunno Coo - 
maree Debea v. Button Bepary, (1877) T. L. R., 3 Cal., 696]. No doubt if land 
is let for building pucka houses upon it, or if the tenant with the knowledge of 
the landlord does in fact lay out large sums upon it in buildings or other 
substantial improvements, that fact, coupled with long continued enjoyment 
of the property, by the tenant or his predecessor in title, might justify any 
Court in presuming a permanent grant, especially if the origin of the tenancy 
could not be ascertained. But the? mere circumstance of a tenant occupying 
buildings upon property would not justify such presumption, unless it could 
be shown that they were erected by him or his predecessor, because a land¬ 
lord might let property of that kind in the same way as agricultural land at 
will or from year to year.” 
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“ Thus, that case seems to lay down that mere long continued [901] enjoy¬ 
ment of property by a tenant or his predecessor in title is not sufficient to justify 
the presumption of a permanent grant, and that there must be more, viz., either 
(1) the land must have been expressly let for building pucka houses upon it, 
or (2) the tenant must have, with knowledge of his landlord, laid out sums 
upon it in building or other substantial improvements. 

“ The next case cited for the appellant is that of Secretary of State for 
India v. Luchmeswar Singh, (1888) 1 L.R., 16 Cal., 223; L. R., 16 I. A., 6, in 
which it has been decided by thoir Lorclshipb of the Privy Council that posses¬ 
sion at a" low and unvaried rent from 1798 to 1873 does not justify the infer¬ 
ence of a permanent grant. But that case is distinguishable from the present 
one, as in it the origin of tho tenancy was well known, the land having admit¬ 
tedly boon acquired for the purposes of a stud farm. 

" Then, in Narayan Bhat v. Davlata, (1891), I. L. R., 15 Bom., 647, it 
was said by Sakcjhnt, C.J.: “ Both Courts have assumed that the tenure in 
perpetuity as alleged by defendants could be established by merely long posses¬ 
sion at an invariable rent. This is opposed to the rulings of this Court, 
unless it appears that it may he so acquired bv local usage— Tiabaji v. Narayan, 
(1879) 1. L. R.. 3 Bom., 340.” 

“The Subordinate Judge has alluded to the case of Rakhal Das Addy v. Dino 
iloyi Dcbi, (1889) L. L. R, 16 Cal., 652, and says it is distinguishable from 
the present, because the tenant in that case claimed a right of occupancy which 
was disallowed, as the subject of litigation was homestead land. This is quite 
true, but I think it supports the argument of the learned pleader for the appel¬ 
lant in this case that something more than more long possession is required to 
justify a presumption of a permanent and transferable grant. 

“ There remains the case of Dunne v. Nobo Krishna Mooke.rjee, (1889) 
J. L. R., 17 Cal., 144. In that case, which was one under the Land 
Acquisition Act, it was hold that, as the defendant had shown his posses¬ 
sion of the land for ovor a bundled years, it was to be presumed that his 
interest wfas a permanent and transferable one. There [902] was no standing 
by on the part of the landlords, except that they nevor attempted to interfere 
with the possession of the defendants or to vary their rent. That is, therefore, 
an authority in favour of the view taken by the Subordinate Jxidge. It is, 
however, to ho noticed (l) that the head-note in that case is in one respect 
incorrect ; the defendant’s rent receipts did not show possession over a hundred 
years: they extended over only more than 30 years : the possession of a 
hundred years was evidenced by oral testimony: (2) the learned Judges who 
decided that the defendant hud a permanent and transferable interest in the 
land did not apportion the compensation in that case on this principle. They 
gave the defendant the share in the compensation to which ho would have been 
entitled if the land had been agricultural and he had been an occupancy raiyat. 
On the finding that the defendant’s tenancy was a permanent and transferable 
one, he would seem to have been entitled to the whole of the compensation 
money after deducting from it the capitalized value of the rent payable to the 
landlord, and the value of the landlord’s right of reversion, if any. 

“ On a review of the above cited cases it would seem to. me that in the 
case of Dunne v. Nobo Krishna Mookerjce, (1889) I. L. R., 17 Gal., 144, alone 
it has been held that mere long possession of homestead land is sufficient to 
justify the presumption of a permanent grant, but that all the other cases, viz., 
Prosunno Coornaree De.bea v. Button Bepary, (1877) T. L. R., 3 Gal., 696 ; Tarulc 
Podo Ghosalv. Shyama Churn Napit, (1881) 8C. L. R., 50; Prosunno Coomar 
Chatterjee v. Jagun Nath Bysack, (1881) 10 C. L. R., 50 ; and Narayan Bhat 
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v. Davlata, (1891) I. L. R., 15 Bops., 647, show that this fact alone is not 
sufficient to justify such a presumption, and that before such an inference can 
be made there must be something more, viz., either (1) the fact of the land 
having been let for the preetion of pucka buildings :or (2) the fact of the tenant to 
the knowledge of the landlord and Without objection on his part having erected 
pucka buildings or having spent large sums in improvements of a substantial 
character, [903] The cases of Gvugadhvr Shikdar v. Aytmnddnt Shah Hi swan, 
(1882) L. 1. R., 8 Cal., 960, and of liakkal Das Addy v. Dim Mayi J)p.ht, 
(1889) 1. L. R., 16 Cal., 652, also support this view. 

“ In this conflict of rulings and as 1 disagree with the ruling in the case 
Dunne- v. Noho Krishna Monkerjcc, (1889) 1. L. R., 17 Cal., 144, T think it neces¬ 
sary to refer this case, the decision of which involves the determination of a 
question ol much importance, to a Full Bench, and the question l would propound 
for their decision is whether mere long continued possession of a parcel of 
homestead land, say for upwards of 60 years and not mokunxri or held at a fixed 
rent or rate of rent, is sufficient to justify a Court in presuming that the 
tenancy of the land is of a permanent aud transferable nature, or whether to 
justify such a presumption something moie is required, <>/,?., proof of the land 
having been originally let out for the erection of pucka buildings or for build¬ 
ing purposes, or proof of the landlord having stood l>y and allowed his tenant: 
to erect pucka buildings, or expend largo sums of money in making improve¬ 
ments of a substantial character. 

“1 would add that under section 2, clause («), Act IV of 1882, the provi¬ 
sions of tlic Transfer of Property Act do not apply to the lease in this 
case, as it is admittedly of date anterior to the passing of the Transfer of 
Property Act [see Han Nath Karmaker v. llajendra Karmoke.r, (1897) 1 Cal., 
W. N., 136]. If the case had been of later date, the defendant No. 2’s 
interest would have boon transferable, section 108 (d), but not necessarily of 
a permanent nature." 

Dr. Ashutosh Mookerjee aud Babu Janancndra Nath Hosg, for the 
Appellant. 

Babu Chunder Kant Sen, for the Respondents. 

Babu Chunder Kant Sen, on behalf of the respondents, when the case 
came on for hearing before the Full Bench, took a preliminary objection to 
the hearing of it, on the ground that the reference to the Full Bench was not 
in accoidanco with law, inasmuch as a .Judge of the High Court sitting alone 
could not [904] make such a reference, in a cate in which the value of the 
subject-matter in dispute did not exceed Rs. 50. • 

Dr. Ashutosh Mukerjee was hoard on behalf of the appellant. 

The judgment of the Full Bench (Maclean, C.J., and Macpiikrson, 
Trevelyan, Chose and Rampini, FT., amcun ing) was as follows:— 

Maclean, C.J. — A preliminary objection has boon taken on behalf of the 
respondent in this case to the effect that a reference to a Full Bench cannot he 
made by a Judge of this Court sitting alone to hear cases in which the value 
of the subject-matter, in dispute does not exceed Rs. 50. The point is one of 
considerable importance. Under Rule 1 of Chapter V of the Rules of the 
High Court, Appellate side, a reference to a Full Bench can only be made when 
one Division Coifrt differs from another Division Court upon a point of law 
or usage having the force of law. The question, therefore, to my mind 
resolves itself into this, whether a Judge sitting alone, as was the case here, is 
a “ Division Court ” within the meaning of the rule which I have just read. 
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Whtoi we look: at the rales carefully it will be found that in them distinctions 
are drawn between a Division Court and a Judge silting alone. That is appa¬ 
rent from Buie 6, Chapter VI, in which, speaking of appeals under olause 15 
of the Letters Patent, the rule says:" In every appeal under clause 15 of the 
Letters Patent against the judgment of a division Bench or of a Judge sitting 
singly on the Apjielfate side of the High Couth” Thai shows the distinction 
which is drawn between a Judge sitting alone and a Division Court. In refer¬ 
ring to that rulo I am not unmindful of the argument which was addressed to 
ns to the inference pioperly deducible frorfi rule 1 of that Chapter, which 
speaks of every appeal to the High Court under clause 15 of the Letters Patent 
from a judgment of a Division Court on the Appollate S'de of the High Court. It 
was contended that, inasmuch «s thoie was an appeal under that clause from 
the decision of a Judge sitting alone, and as the rulo onl> rofeis to a Division 
Couit, the inference wastli it i .ludge sitting alone was to betroated and regard¬ 
ed as a Division Omit within tho meaning of the rule, aud that an indication 
was [905] thusaflouled that fho distinction which 1 have suggested between a 
Division Court and a Judgo sitting alone was not well founded. But giving 
all woiglit to that contention, and it was upon this rule that Dr. Ashutosh 
Mukeijee mainly tolled, we must nocos^arily look at all tho lules, and I think 
we obtain a fairly clear indie,uiou of what was intended hv the term “Division 
Court” from section 13 of ‘24 and 25 Vic , cap 109, the Act establishing High 
Courts of Judicature ni India That soetion show's that a “Division Court” 
must bo constituted of two or more Judges of tho High Count, wdiich is incom¬ 
patible with such a Court being composed of a single Judge sitting alone. It 
can hardly bo supposed that the framers of the rules made under the Act intend¬ 
ed to use the term “ Division Court ” in a sonse diffeient from that in which 
it was used in the Act itself. Morcovei the torn “Division Court” is scarcely 
the term ono would ordinarily apply to a Judge sitting alone. 

The view that one Judgo cannot refer a case to a Full Bench is further 
strengthened by Rule 2 ot Chapter V, which indicates that at least two 
Judges uiiM differ trom the decision of the former Division Court. On these 
short grounds, I am of opinion that it is nob compotent for a Judge sitting alone 
to make a reference to a Full Bench, and consequently that the preliminary 
objection must prevail. Tho result, thorefoie, is tint the lefereuee to a Full 
Bench is irregular, and the case must go back to the learned Judge who made 
the reference, to be doalt with by him as he thinks right. 

Under the circumstances we do not think thero ought to be any costs of 
this hearing. 

Case remanded. 

After the case was remanded to Mr. Justice Rami’INI, he, having heard 
the Vakils on both sides, delivered the following judgment.— 

This case was hoard by me, sitting alono on the 28frh May 1897. On 
that occasion no one appeared for the respondents. I reserved judgment, and 
on the 7th June 1897 I referred tho case to a Full Bench. It has now been 
held that I had no [906] powor under the rules of Court to refer the case to 
a Full Bench and the case has been returned to me for disposal. 

The respondents now appear by pleadei, who argues that he has a right 
to be heard on behalf of the respondents as the order of the Full Bench reopens 
the case. I am of opinion that looking at the provisions of sections 556 and 
571 of the Civil Procedure Code, the pleader lor the respondent has no right 
at this stage of tho case to be heard, but 1 have allowed him to appear as 
amicus cunm and argue the case for the respondents in that capacity. 


1230 




CHOi^tjfc,MULLI k Ac. [1898] I.L.R. 28 Cal.fl07 

,, v „ ' ' ' ■ k ; 


. His ooatentiops ore.: (1) Tha| whether the defendant No. 2 has a per¬ 
manent interest in the homestead land, which is the subject of dispute in this 
ease, or not, he has an assignable interest in it, and, therefore, that the defendant 
No. 1 is a tenant of tl^e land and cannot be ejected without a notice to quit ; 
(2) that the cases cited by me in myfcrder of reference lay down no hard and fast 
rule as to when a Court may infer that a tenancy of honJestead land is of a 
permanent character; and (3) that the lower Courts in this case have come to 
a finding of fact as .to the tenancy of defendant No. 1 having been of a per¬ 
manent nature, and that I caDnofr interfere with this finding in second appeal. 


In support of his first contention the learned pleader for the respondent 
has cited the Transfer of Property Apt, sections 10B, 108 (?) and 111 (h), and 
the oases of Beni Madhab Banerjee v. Jai Krishna Moukerjee, (L869) 7 B. L. It., 
152; Durga Prasad Misser v. Brindaban Soolcul, (1871) 7 13, L. R., 159 ; Day a 
Chand Shaha v, Anund C^under Sen Mozumdar, (1887) I.L. It., 14 Cal., 382 ; 
Appa Bail v. Subbanna, (1889) 1. L. R., 13 Mad., GO., and Vcnlcatasamy Natch 
v. Muthuvijia Bagunada, (1870) 5 Mad. II. C., 227. 

Regarding the learned pleader's reference to the provisions of the Transfer 
of Property Act, I would only say that I have already in my judgment of 
reference expressed my opinion that the provisions of the Transfer of Property 
Act do not apply to this case as the defendant No. 2’s lease is of date anterior 
to the [907] passing of that Act. The case of [lari Nalli Karmoker v Raj end r a 
Karmoker, (1897) 2 Cal. W. N., 122, which I then cited, lias now boen fully 
reported in 2 C. W. N., 122. In the judgment in this case, I have referred to 
the case of Beni Madhab Banerjee v. Jai Krishna Mookcrjec , (1809) 7II. L. R., 
152, and stated that, in my opinion, it shows that previous to the passing of 
the Transfer of Property Act non-agricultural holdings might or might 
not be assignable. In the present case the lower Courts have both held that 
the land in dispute is not transferable by custom, and 1 do not see that it was 
ever contended on behalf of the respondents in the Courts bolow that it was 
transferable or assignable on any other ground. From the judgment of the 
Munaif it no doubt appoais that the defendants in their pleadings did plead * 
that the “ jama was transferable according to law and custom.” But the 
contention raised at the trial was only that it was transferable by custom and 
this plea was negatived by both Courts. Anyhow, there was no law before 
the passing of the Transfer of Property Act which made a lease of homestead 
land transferable otherwise than by custom. 

I have nothing further to add to the remarks I have already made in my 
judgment of reference on this case of Beni Madhab Banerjee v. Jai Krishna 
Mookcrjee, (1869) 7 B. L. R., 162. The case of Durqa Prasad Misser v. 
Brindaban Sookul, (1869) 7 B.L.R., 159 seems to me to lay down no general 
rule. On the contrary, JACKSON, J., observed that “ everything must depend 
on the Circumstances of the case,” and in that case the defendant had been 
allowed to erect buildings on the land, and it was said that his holding was 
not a temporary one. 

Then the case of Doya Chand Shaha v. Anund Chunder Sen Mozumdar , 
(1887) I. L. R., 14 Cal., 382, evidently refers to a raiyati holding, and not to 
a plot of homestead.land. This is apparent from the terms of the judgment 
and is demonstrated by the fact that it was referred to and not followed in 
the case of Kripamoyi Dabia v. Durga Gobind Sirkar, (1887) I. L. R., 15 
Cal., 89, whiclf relates to a raiyati holding, and in which the learned Judges^ 
who decided*it, said: “ It seems to us that unless [90S] the defendant can 
prove the tenure set up by him, viz., a permanent and transferable tenure, the 
plaintiff, the admitted landlord, is entitled to enter into possession, and this 
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flew hii 'been uniformly taken by this ( Court, as would appear from an*, 
examination of the ease quoted above.” 

The cases of Appa Ran v. Subbanna, ( i889) I. L. E.,13 Mad., 60, and 
Venkatasamy Naick v. Muthavijia Ragunada, (1870) 5 ,Mad. H. C., 227, were 
also not cases concerning homestead land, Ind are, therefore, I think irrelevant. 


In respect to the learned pleader’s contention that there is a conclusive 
finding of fact by the lower Courts, I would only refer to the Privy Council 
case of Ramgopal v. Shamskhaton, (1892) I. L. E., 20 Cal., 93 ; L. B., 19 I. 
A., 228, which in my opinion effectually dis'poses of it. 

The cases, I have cited in my judgment of reference may lay down no hard 
and fast rule on the subject, but the rule which I think should be deduced from 
them is, as I have already pointed out, that mere long possession of homestead 
land is not sufficient to justify the presumption of a permanent grant, and that 
before sucli a presumption can be made there must 1>6 something more, viz., 
either (l) the land having been let for the erection of pucka buildings or (2) 


a standing by on the part of tho landlord, while the tenant without objection 
erects permanent buildings or effects substantial improvements on the land. 
In addition to the cases already cited, i would quote one more, viz., Lalla 
Gopee Chant1 v. Liakut Ucssehi, (1876) 2D \V. B., 211, which I consider 
supports tho view I take of tins subject. 

Taking this view of tho matter, 1 must hold that the Court below were 
not justified in presuming that the defendant No. 2 had a permanent and 
transferable interest in the land, and therefore that tho suit should have been 
decreed. 1 accordingly decree this appeal and the suit with all costs in all 
Courts. 

My judgment of reference dated 7lh June 1887 should be read along with 
this judgment, as the first part of it. 


8. C. G. 


Appeal allowed. 


NOTES. 

[ As regards the presumption of permanency drawn from buildings being erected on the 
land, see the Privy Council decision in 21 All., 49f>. See also (1908) 12 C.W.N., 987; (1903) 
7 C.L.J., 309.] 
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The 9th March, 1898. 

. Present: 

Mr. Justice Trevelyan and Mr. Justice Banerjee. 


Lala Hurro Prosad and another.Defendants Nos. G and 7 

* ’ . versus 

Basarufck Ali.Plaintiff.* 

Guardian—Power of Guardian to mortgage Minor’s property—Act 
XL of 1858, section 18—Guardians and Wards Act [V 111 of 1890), 
section 30, read with section 2, Retrospective ejfect of — 

Mortgage without sanction of Court. 

A mortgage of a minor's property, made by his guardian holding a certificate under Act 
XL of 1858, without obtaining sanction of Court as required by section 18 of the Act, is 
absolutely null and void. 

Section 2 of the Guardians and Wards Act (VIII of 1890) does not givo retrospective effect 
to section 80, which, therefore, docs not apply to a mortgage executed before the Act came 
into operation, so as to destroy its void character and render it merely voidable. 

The facts material to the report of this case and the arguments on both 
sides appear in the judgment of the High Court. 

Defendants Nos. 6 and 7, auction-purchasers of the interest of the minors, 
appealed to the High Court. 

Mr. C. Gregory and Babu Satish Chandra Chose for the Appellants. 

Dr. Ashutosh Muherjee and Moulvie Syed Mahomed Tahir for the 
Respondent. 

The judgment of the High Court (Trevelyan and Banerjee^ JJ.) was 
as follows:— 

In this case a guardian, who had taken out a certificate under Act XL of 
1858 on the 27th of May 1884, executed a mortgage, purporting to charge the 
property of his wards. He did not obtain the sanction of the Civil Court as 
required by section 18 of Act XL of 1858. This suit is brought against the 
wards on the footing of the mortgage. Certain persons, who have purchased 
[910] the interests of the minors at auction sales, are also ’parties defendants. 
Two of the wards have attained majority ; one has died, and is represented in 
this suit by his widow ; the fourth is still a minor. The loarnod Munsif, before 
whom the case first came, dismissed the suit,on the ground that the mortgage, 
being without sanction, was void. He declined to try any other issue. 

On appeal the learned District Judge has held that the mortgage was 
voidable, but has remanded the case for evidence to bo taken as to the bona 
fide nature pf the mortgage, and as to its having been executed for legal 
necessity. It is admitted before us by the learned Vakil for the respondent, 
and it is abundantly dear, that if the bond were void the suit must fail. 

It is also admitted that the weight of the decisions of this Court treats 
mortgages made without sanction >under section 18 as absolutely void. He, 
h owever, contends that the provisions of Act VIII of 1890 apply to this case, 

* Appeal from order No. 314 of 1897, against the order of G. W. Placo, Esq., District 
Judge of 8arun, dated the 7th of June 1897, reversing the order of Babu Anant Ram Gbose, 
Subordinate Judge of that District, dated the 30th of August 1895. 
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and that having regard to the terms of seotion 30 of that Act he is entitled to sue 
on the mortgage at 'any time unless it his been avoided by the ward. 

In the view which we take of this oase it is unnecessary for us to decide what 
is the effect of section 30, and how it could be applied to the facts of this case. 
It is also unnecessary for us to decide whether under any circumstances 
effect can be giverr to a voidable contract before the ward has attained majority, 
and has had an opportunity of finally ratifying or avoiding the contract. 

In our opinion Act VIII of 1890 has no application to the present case. 
The mortgage was executed while the previsions of Act XL of 1858 were in 
force, and section 18 of that Act unquestionably applied to it at the time it was 
made. The question rornains whether Act VIII of 1890 operates to destroy the 
void character of this mortgage, and to render it merely voidable. It would be 
somewhat extraordinary if the rights of parties to a transfer bad been altered 
by subsequent legislation; section 30 in terms refers to a disposal of pro¬ 
perty in contravention of sections 28 and 29, and *to nothing else. Section 28 
has nothing to do with the present question. Section 29 only contains 
a prohibition against the disposal of property by Court-appointed guardians 
without the sanction of the Court. The words are “ he shall [911] not.” 
How this can refer to transactions antecedent to the Act, it is impossible to 
see. A statutory prohibition could have no reference to transactions which 
had been completed before the Act came into force. If Act XL of 1858 had 
contained no prohibition, and certificate holders had power to dispose of 
property without the sanction of the Court, could it have been argued that 
sections 29 and 30 of Act VIII of 1890 rendered voidable acts done before the 
Acts came into force, and which were valid according to the existing law ? 

It is contended before us that section 2 (2) of Act VIII of 1890 has the 
effect of applying section 30 to this transaction. We do not see how that 
section can have such effect. 

In our opinion the mortgage being void no other issue arose. 

We accordingly set aside the decree of the Subordinate Judge and restore 
that of the Munsif. The appellant is entitled to his costs in both Appellate 
Courts. 

S. C. C. Appeal allowed. 

NOTES. 

[ See also (1899) 2 O.G. 233 ; (1904) 17 C.P.L.R. 13. ] 
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NIBMAJj CHUNDER Ac. V. SARATMONI &c. [1898] l.L.R. 28 Cal. 912 

[38 Oal. 911 ] 

The 27th January, JS9S. 

' Present : 

Mr. Justice Ameer Ali and Mr. Justice Pratt. 

Nirmal Chunder Bandopadhya.Objector No. 1 

versus 

Saratmoni Debya.Petitioner.* 

• . - — 

Will—Hindu Wills Act {XXI of 1870)—Indian Succession Act {X of 
1865), section 50—Execution of a will, by impression of the 
fac simile of the hame, whether valid in laio. 

A testator, who, tor a number of years, was, as he was unable to write, in the habit of 
using a name stamp, which used to be attached by a servant to any document or paper he 
wanted to sign, executed a will, and under his direction a servant affixed the impression of 
his name stamp on the said document. 

Held, that the execution of the will in this case was proper and camo striotly within the 
meaning of the words used in section 50 of the Indian Succession Act. 

This appeal arose out of an application by one Saratmoni Debya for the 
probate of the will of her deceased husband Janaki Nath Mookerjee. The 
caveators opposed the application on the [912] grounds that the alloged will 
of the deceased was not executed according to law, as only the name stamp 
of the testator was affixed on the will by his servant; that it was not a 
genuine, document; and that at the time of the alleged execution of the will 
the testator was not in such a state of mind and health as to enable him to 
execute the said will, or to understand the purport or effect thereof. The 
learned District Judge of Hooghly, having held that the affixing of the name 
stamp by the testator's servant in the testator’s presence and by his direction 
was a signature by another person within the meaning of section 50 of the 
Indian Succession Act, and also having held that the testator had the mental 
capacity when the will was so signed on the occasion of its execution allowed 
the application and granted probate of the will. .From this decision the 
objector No. 1 appealed to the High Court. 

Mr. J. G. Woodroffe, with him Baba Boicunt Nath Das, for the Appellant. 

Babu Dwarka Nath Ohwkerbutty, with him Babu Surendra Nath Hoy, 
for the Respondent. 

Mr. Woodroffe, on behalf of the appellant, contended uhat the affixing of 
the name stamp only by a third person was not sufficient, and the execution 
of the will was not proper within the meaning of section 50 of the Indian 
Succession Act, and he referred to the case of Nitya Gopal Sircar v. Nogendra 
Nath Witter, (1885) I. L. R., 11 Cal., 429. Section 50 of the Act contem¬ 
plates that either jihe testator shall sign himself or shall affix his mark to the 
will, or it shall be signed by some other person in his presence and by his 
direction. In this case, the servant of the testator affixed his name stamp, 
though under his direction, bub that would not be a signature by some other 
person on behalf of the testator within the meaning of the said section. 

Babu Dwarka Hath Ghuckerbutty for the Respondent.—Affixing a name 
stamp in the will by a third party is sufficient, and its execution is proper 
under the law. "See the oases of Jenkyns v. Gaisford, (1863) 11 W. R., (Eng.) 
854 : 3 Sw. & T., 93, and In the goods of Emerson, 9 L. R. (Jr.), 443. 

* Appeal from Original Decree No. 151 ol 1597, against the decree of J. F. Bradbury, 
Esq., District Judge of Hooghly, dated the 10th of February 1897. 
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[«18] Mr. Woodroffe replied. t 

The judgment of the High Court (Ameer Ali and Pratt, JJ.) was 
as follows:— 

This appeal arises out of an application by a lady named Saratrnoni Debya 
for the probate of a will, dated the 15th November 1895, alleged to have been 
executed by her husband, Janaki Nath Mookerjee. The will was undoubtedly 
registered on the 18th of November 1895. Janaki Nath died on the 11th of 
December 1895, and it was propounded on the 17th January 1896. 

Caveats were entered, one by a person named Nirmal Chunder Banerjee 
on the 24th February 1896, and the other on the 23rd January 1897, on behalf 
of the minor, Shibdhone Banerjee, by his father and guardian, Mani Lai 
Banerjee. In the caveats the factum of the will was impugned. It was Btated 
that the alleged testator was not of a disposing mind ; and it was contended 
that if the will was executed its execution was not proper under the law. 

A considerable body of evidence has been adduced on behalf of the pro¬ 
pounder of the will. Nirmal, who was the contesting objector, gave no 
evidence; and the learned District Judge, upon the circumstances and facts 
deposed to by the witnesses for the lady Saratrnoni Debya, held that the will 
was genuine; that the testator was of disposing capacity *, and that there was 
proper execution. 

The caveator No. 1 has appealed to this Court, and the learned Counsel on 
his behalf has raised the same questions which were raised by the objector in 
the Court below. We shall deal with the questions relating to the /actum of 
the will and the capacity of the testator under one head, leaving the question 
regarding the proper execution to be dealt with separately, both upon the facts 
as well as upon the law. 

[The learned Judges then considered the evidence relating to the factum of 
the will, and continued.] 

We think that all the circumstances point conclusively to the factum of 
the will os that occasion : factum in the sense that the testator was perfectly 
conscious and able to understand [914] what he was doing, and that his name, 
or the stamp of his name was attached to the will under his direction. 

It is unnecessary to dwell further upon these two questions, because we 
agree with the District Judge in the opinion formed by him that, in spite of 
the infirmity from which Janaki suffered, and in spite of his paralysis and the 
difficulty he was under with regard to movement, etc., he was a person fully 
competent to mako a will, and that he understood fully what he was doing at 
the time. 

There remains now the question whether, if the will was executed on the 
15th of November 1895, it was properly executed. We have already mentioned 
that it was registered on the 18th of November 1895. The Sub-Registrar, who 
has now retired from service, has given his evidence, and he has proved that 
he went to the residence of Janaki, whom he found perfectly conscipus, and 
that he had a talk with him ; that Janaki acknowledged the will; that at his 
instance he (Janaki) affixed bis thumb-marks to the different pages; and that 
thereupon he attached his own signature to the will. Another.witness, named 
Jugabundho Banerjee, did the same. The Sub-Registrar states that all this 
was done in the room where Janaki was lying and “ in one and the same 
assembly giving riso to the distinct inference of fact that the witnesses to 
the impression of the thumb-marks, altogether three persons, "including the 
Sub-Registrar, attached their signatures to the document About the same 
time i$ the presence of the testator and in the same assembly. The evidence 
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being to that effect, assuming that the contention to which we shall presently 
refer was well founded, and assuming even that the will was not properly 
executed on the 15th November 1895, inasmuch as J&naki himself did not 
attach his signature or mark to it, the defect would be removed and there would 
be proper execution before the Sub-Registrar. 

But over and beyond this it appears to us that the objection which has been 
taken by the learned Counsel for the caveator regarding the proper execution 
of the will on the l§th of November is not well founded. His contention 
is that the stamp of Janaki’s name was attached, not by Janaki, but 
[915] by somebody else; that consequently the act does not come within the 
meaning of section 50 of the Indian Succession Act, which was made a part 
of the Hindu Wills Act; and that,- therefore, the exocution was not valid under 
the law. Now section 50 runs thus: “ Every testator, not being a soldier 
employed in an expedition or engaged in actual warfare, or a mariner at sea, 
must execute his wilt’accordlng to the following rules :— First , the testator shall 
sign or shall affix his mark to the will, or it shall be signed by some other 
person in his presence, or by his direction ” It is unnecessary to 

refer to the 2nd and 3rd clauses. The 1st clause gives sufficient indication of 
the objection raised. It is contended that the affixing of the stamp, the fac simile 
of Janaki’s name, does not amount to proper execution, inasmuch as the 
only person under the section who is authorised to make a mark is the testator 
himself, and nobody else; and that if any other person is directed to sign for 
the testator, he may not affix his name-stamp, as that is equivalent to making 
a mark. 

Now, under the English Wills Act, it has been held that the affixing of the 
facsimile of a name, either by the testator or by somebody else, is sufficient 
under the law. Section 9 of I Vic., c. 26, provided as follows : “ That no will 
shall be valid unless it shall be in writing and executed in manner hereinafter 
mentioned (that is to say), it shall be signed at the foot or end thereof by the 
testator or by some other person in his presence and by his direction.” The 
rest is immaterial. It will ho noticed that in the English Act the words relating 
to the affixing of a mark do not occur; the reason lor the introduction of these 
words in the Indian Act seems to us to be obvious. 

In England there are not so many illiterate persons as in this country ; and 
probably the Legislature considered it necessary that, in order to cover tho case 
of the vast majority of people who are not sufficiently literate to sign their names, 
some provision should bo made to enable them to make their wills by marks. 
In order to understand exactly the difference between signing and affixing the 
mark, it is necessary to explain what wo think is meant bv those words. We 
understand the word “ signing ” to mean the writing of the name of a person 
so that [918] it may convey a distinct idea to somebody else that the writing 
indicates a particula individualr whose signature or sign it purports to be. A 
“ mark ” is a mere.symbol and does not convoy any idea to a person who notices 
it, often even to the person who makes it. The Legislature, therefore, provides 
that so far %s the testator is concerned, if he is literate, he may either sign his 
name, whioh would convey a distinct idea regarding the executant of the docu¬ 
ment, or, if illiterate, may fix his mark as an indication of his act as executant 
of the will. In the 'case of somebody else writing for him, it requires that be 
should write the name or put it in .such a manner as would load anybody else 
to see at once who the person was who executed the document. If that view 
be correct, it*is evident that the impression of the fac simile of the name is not 
the making of a mark, but really the affixing the name to tho docu¬ 
ment. The use of a pen and ink does not seem to be necessary for the 
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purpose of putting on the signature required. In the case of Jenkyns v. Gaisford, 
(1863) 11 W. R., (Eng.) 854 ; 3 Sw. & T., 93, the Judges indicate that the use of 
pen and ink was not necessary for signing, and that argument may be well 
applied to this case also. A person may sign or put his name down by means 
of types, or, if he uses a fac simile foi signing his name, he may use it for 
his signature. 

Now let us see what the facts of this case are. It appears that for a 
number of years Janaki had been in the habit of using a name stamp as he 
was unable to read or write. That name stamp used to be kept by a servant, 
and under Janaki's direction used to bo attached to any document or papers 
he wanted to sign. That being so, it appears to us that the learned District 
Judge was perfectly right in holding that tho execution of the will in this case 
was proper and came strictly within the moaning of the ( words used in section 50. 

Wo think, therefore, for all those reasons that the order of the District 
Judge was right, and that this appeal ought to be dismissed with costs. 

S. G. G. Appeal dismissed. 


[917] The 16th July, 1897. 

Present: 

Me. Justice Macpherson and Me. Justice Ameer Ali. 


Baidya Nath Do Sarkar and another.Plaintiffs 

versus 

Him and others.Defendants.* 


Bengal Tenancy Act (VIII of 18 So), section 188—Right of fractional co-sharer 
to maintain a suit for enhancement of rent—Agreement with fractional 
co-sharer Jo pay rent separately , Effect of—Joint landlords. 

A fractional shareholder cannot bring a suit for enhancement of rent. Under the 
provisions of section 188 of the Bengal Tenancy Act, whore there are sovcral joint-landlords, 
thoy must all join in bringing a suit for enhancement of rent; an agreement in a kabuliyat 
by one tenant to pay an enhanced rent to some of tho landlords, if, on measurement, the 
jama of hi sjotc is increased, docs not create a right to maintain such a suit by tlioso land¬ 
lords. Such a suit cannot bo brought otherwise than under the terms* of the Bengal 
Tenancy Act. 

An agreement by a tenant with some of sovoral joint-laudlords to pty his share of the 
rent separately does not create a separate tenancy.* 

‘Appeal from Appellate Decree No. 293 of 1896, against the decree* of Babu Baroda 
Prosuuno Sboine, Subordinate Judge of Myrncu-iingb, dated the 3rd of December 1895, 
affirming the decree of Babu Pbani Bbushan Muk-rjee, Munsif of Iswargunge, datod the 31st 
of December 1894*, 
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Qopal Chunder Das v. XJmesh Narain Chowdhry, (1890) I.L.R., 17 Cal., 695, ana Hari 
Char an Bose v. Runjit Singh* approved of.* 

£918] Panchanan Banerji v. Raj- Kumar Guha, (1892) I. L. R., 19 Cal,, 610, and 
Tejendro Narain Singh v. Bakai Singh, (1895) I.L.R., 22 Cal., 658, distinguished. 

The facts of the case appear sufficiently from the judgment. 

Babu Jogesh Chunder Roy for the Appellants. 

Babu Gobind Chunder Dey Roy for the Respondents. 

The judgment of*the High Court (Macpherson and Ameer Ali, JJ.) was 
as follows:— 

The plaintiffs are four-anna shareholders of a taluk, within which the 
first three defendants have a raiyati bolding. They purchased a two-anna 
share of this taluk in 1287 (1880), and the other two-anna share in 1296 

. * * The 7 th September, 189G. 

Present: 

Sir W. Comer Petheram, Kt., Chief Justice, and Mr. Justice 
Banerjee and Mr. Justice Rampini, 

Hari Charan Bose.Defendant No. 1 

versus 

Runjit Singh.Plaintiff.! 

THE facts of the ease are fully set forth in the judgments of the High Court (PETHERAM, 
C.J., and BANER.1EE and RAMl'INI, JJ.), which were as follows :— 

Banerjee, J.—This appeal arisos out of a suit brought by the plaintiff respondent for 
a declaration of his title to a certain holding, and for an injunction restraining the defend¬ 
ant No. 1 from attaching or proceeding in execution against the same. The main allega¬ 
tions upon which the plaintiff bases his suit are these, namely, that the plaintiff purchased 
the holding in question in August 3892 at a sale in execution of a decree for rent obtained 
by a co-sharer in the superior tenure to which the holding is subordinate, in respect of his 
share of the rent; that, previous 1 obis purchase, that is, in March 3892, the defendant No. 1, 
who owns an eight-anna share in the dar-palni , and a two-anna share in <J>e patvi, of, 
Taraf Kabilpore, in which the holding in question is situate, obtained a decree for arrears of 
rent due in respect of his said two shares ; that the defendant No. 3, having sought to sell 
the eight-annas and the two-annas shares ni the holding on the allegation of such shares 
forming two separate joles, the plaintiff intervened, but his intervention was unsuccessful; 
and that the said shares of the holding do not constitute separate jotes, and the defendant 
is not entitled to bring them to sale in disregard of the rights acquired by the plaintiff by 
hiB purchase. 

The defence was that the alleged holding of the plaintiff was not one holding, but 
consisted of four separate holdings, created by four separate leases granted to the plaintiff’s 
predecessors in title on different dates: two, by the two-annas patnidar and the four-annas 
patnidar of Taraf Kabilpore in Aghran 1266, one by the two-anua patnidar in Magh 1266, 
and a fourth by the eight-anna dar-patnidar in Bysak 1207, the arights of the last two 
lessors having now vested in defendant No, 1, and that the defendant No. 1 was, therefore, en¬ 
titled to prococd against the two tenancies, the one granted by the two-anna patnidar and the 
other by the eight-aiftia dar-palnidar, in excculion of the rent decree obtained by him, not¬ 
withstanding the subsequent purchase by the plaintiff, the said rent being a first charge on the 
tensncie*s. It was not disputed in the Courts below that, if the case came under section 65 
of the Bengal Tenancy Act, the defendant No. 1 would be entitled to proceed against the 
holding. But the main question was whether the case came under that section or not; the 
plaintiff contending tha,t it did not, because tho leases relied upon by the defendant No. 1 
did not create separate and distinct tenancies, whilst the defendant No. 1 contended that it 
did. 

The Court of Hirst Instance gave effect to the defendant’s contention, and dismissed the 
suit. On appeal by the plaintiff, the Lower Appellate Court has accepted tho plaintiff's 

t Appeal from Appellate Decree No. 1695 of 1894, against the decree of F. Taylor, Esq., 
District Judge of Moorshidabad, dated the 31st of July 1894. 
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pay to’ the plaintiffs their share of the rent separately, 
^ariff also to pay ah increased rent, if, on measurement an excess area whs 
V'fbutrdi. They allege that the area of the holding has been found by measure? 
V -jhenft to be in excess of the area for whifch the defendants were paying rent, 
r aud they bring this suit for an enhancement of the rent of the holding, 

• including the increased area, and to get their share of the enhanced rent frond 
■ the defendants. 

It appears to be oonceded that the different shareholders were collecting 
their share of the rent separately from the defendants. Both Courts have dis¬ 
missed the suit on the ground that the plaintiffs, as fractional co-sharers, cannot 
maintain this suit for enhancement. The only question we have to determine 
in this appeal is whether the suit is maintainable. Apart from the kabuliyat, 
and in so far as it rests on the agreement of the defendants to pay the plaintiffs 
their share of the rent separately, we think that this suit is clearly not 
maintainable as a suit for enhancement, or as a suit for the rout of the area said 
to bo in excess of tho area, for which the defendant was paying rent. This was 
held in the case of Gopal Ghunder Das v. Omesh Narain Chowdhry, (1890) 

contention as correct, reversed the decision of the first Court, and given the plaintiff a decree 
as prayed. Against that decroe tho defendant No. 1 has preferred this second appoal, and the 
learned Judges, who heard the appeal first, having differed in opinion, the case has been 
referred to me under section 575 of tho Code of Civil Procedure. 

Tho main contention in the appeal on behalf of the appellant is, that two tenures have 
been created in respect of a two-anna share, and an eight-anna share of certain lands in Taraf 
Kabilpore, by the two leases granted by the two-annas patnidar and the eight-annas dar- 
pntnidar in Magh 1266 and in Bysak 12G7 while the contention on the other side is that 
those two pattas have not tho effect attributed to them, and that, in any view of the case, 
undivided shares in parcels of land cannot constitute distinct holdings within tho meaning 
of the Bengal Tenancy Act. It was argued for the plaintiff respondent that the land was 
originally let out for tho purpose of cultivating indigo, that the tontant was, therefore, a 
“ raiyat ” and not a “ tenure-holder” within the meaning of section 5 of the Bongal Tenancy 
Act, that the tenancy can only be a “holding” and not a “ tenure” within the meaning of 
that Act, and that the definition of “ holding” as given in clause (9) of section 8does not 
include an undivided share in any parcel or parcels of land such as goes to constitute each of the 
1 alleged separate tenancies in this case. I think thisarguuicnt is sound. It is clear from the find¬ 
ings arrived at by the Lower Appellate Court, and from the leases relied upon by the appellant, 
that the tenancy or tenancies were raiyati tenancies and not tenures; and it has never been 
questioned that the plaintiff would be entitled to a decree if the case does not come under 
section 65 of the Bengal Tenancy Act. The whole question is, whether it comes under that 
section, or iuothor words, whether what the defendant No. 1 is seeking to proceed against in 
execution of his decree for rent, notwithstanding the plaintiff’s purchase, is a “ tenuro ” or 
“ holding” within the meaning of that section ; and, as already observed, it cannot be a 
tenure for the simple reason that the tenancy was created for the purpose of cultivation by the 
tenant presumably through hired labour. Tho question .therefore, reduces itself to this,namely, 
whether the lea-os relied upon by defendant No. 1 have created separate holdings within the 
meaning of section G5, or whether there is but one holding under the proprietors of the 
entire sixteen annas: Now a “ holding ” is thus defined in section 8, clause (9): “ ‘ Holding * 
means a parcel or parcels of land held by a raiyat and forming the subject of a separate 
tenancy.” Does this mean an entire parcel or entire parcels, or may it also include an 
undivided fractional share of a parcel or parcels of land ? Evidently‘ the definition applies 
only to an entire parool or entire parcels, and is not intonded to include an undivided share 
in a parcel or parcels, and the reason seems to be obvious. A raiyati holding, which from 
the very definition of a “ raiyat ” in section 5, sub-section 2, means land occupied by a raiyat 
for tho purpose of cultivation, can be ordinarily held only in its entirety, and the cultivation 
of an undivided fractional share of a parcel of land will be ordinarily meaningless. A 
“ tenure,” on the other hand, which is the interest of a tenure-holder, who, as defined in 
section 5, sub-section 1, is a person who has acquired a right to hold land for the purpose of 
collecting rents or bringing it under cultivation by establishing tenants on it, may relate 
only to an undivided fractional share in land without leading to any practical difficulty. 
And it is for this reason that whilst “ tenure ” is defined as the interest of a tenure-holder, 
or an under-tonure-holder, “holding” is defined, not as the interest of a raiyat but as 
a parcel or parcels of land held by a raiyat and forming the subject of a separate tenancy 
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£ agreomeaf of the defendant to pay the tWJpI&'';. 
$ ■ "sT"’t , 7 ■ ’W'^nr—’-rrT' * T »—3 - ' pr o£ the rent did not constitute a separate tenanoy 

v tthdOr the plaintiffs. Under section 30 of the Tenancy Act, the landlord of a 
iholding of an OOcnpangy raiyat may, subject to the provisions of the Act, 
institnate a suit fccTenhance the rent ah certain grounds, the grounds alleged in 
this oase being that the defendant was holding at a rate which was below the 
prevailing rate. Now the plaintiffs are not the “ land-lords ” of this holding 
within the meaning of .this section ; they are only some of the landlords. The 
. holding is an entire one, and there is no separate holding as regards the share 
of the plaintiffs. That was held in the case of Hart Charan Bose v. Runjit 
Singh (ante, p. 917). The plaintiffs cannot, therefore, enhance the rent of the 
entire holding, because, under section 188, all the landlords must join as 
plaintiffs in a suit for that purpose, and they cannot onhance the rent of their 
share of the holding as there is no separate holding under them. The case of 


I may add that if the definition of a holding were to include an undivided fractional share in 
a parcel or parcels of land, the definition would be incompatible with the provisions of sections 
121 and 122 of tho Bengal Tenancy Act which relate to the distraint of crops or other 
products of holdings. It was argued for the appellant that, if this view is correct, not only 
would the separate tenancies created by the several leases in this case, not come under the 
definition of “ holding, ” but the aggregate of the tenancies created thereby would also bo 
excluded from tho definition, for the simple reason, that they do not form tho subject of 
a separate tenanoy, as it cannot be said that tenancies created at different times, and 
differing in some of their incidents, constitute “a separate tenancy ” within the meaning 
of 'the definition; and if that was so, tenancies of the kind in question in this suit, 
which are by no means an uncommon class of tenancies, would have to be excluded 
from the scope of the Bengal Tenancy Act. 1 do not think that we are driven to such a 
consequence as that. Though the tenancies created by the several documents are, in one 
sense, separate tenancies, no doubt, still, having regard to the fact that one important 
element for consideration, namely, tho land in respect of which the tenancy or tenancies are 
created, remains still one and undivided, wo may disregard the diversity in the comparatively 
immaterial elements, namoly, the time of creitiou of the tenancies, and the mode of payment 
of the rent that occurs in tho several leases, and treat them all as combining in the constitu¬ 
tion of one tenancy, especially when we fiud that the rents reserved in the several leases are 
but the aliquot parts of a whole, such parts corresponding to the shares of the grantors of 
the leases. Great reliance was placed upon the case of Panchannn Banerji v. Raj Kumar Guha, 
(1892) I. L. R., 19 Cal., 610, as showing that the leases granted by undivided co-sharers 
in certain cases go to constitute distinct tenancies. That case, however, is quite distin¬ 
guishable from the present, as that was a case in which the lease related not io a raiyati 
holding, but to an ousut taluk or tenure. Some reliance was also placed on the case of 
Jardine Skinner and Co. v. Stirut Soondari Debi, (1878) L. R., 5T. A., 104 : 3 C. L. R., 
140, in which their Lordships of tho Privy Council held that a right of occupancy 
might be acquired in an undivided share in land, and also upon the case of Gur 
Bukah Roy v. Jeolal Roy, (1888) I. L. R., 16 Cal., 127, iu which a somewhat similar 
view was taken ; but those cases wero under the old law, Bengal Act VIII of 1809, 
which contained no definition of the torm “holding” such as wo have in the Bengal 
Tenancy Act. For the foregoing reasons I agree with Mr. Justice RA^MMNI in thinking that 
the Court of Appeal below was right in its decision ; that, what the defendant No. I is seeking 
to proceed against, are not distinct holdings within the meaning of the Bengal Tenancy Act, 
but are only undivided shares in a holding ; and that the defendant No. 1 is only one of a 
body of joint landlords. That being so, I think this appeal ought to be dismissed with costs. 

PETHERAM, C. J.—An area of land, consisting of about 1,160 bigluis, was owned by four 
groups of fractional sharers. One group being tho owners of eight annas, another of four, 
and the two others of two annas each. Each of these groups about tho year 1859 let its own 
shore to Mr, Larulelta in perpetuity at an agreed rental by a separate lease for cultivation, 
and under these four leases Mr. Laruletta held and cultivated the whole of the 1,160 bighas 
until his interest in it was purchased by Mr. Howard. Afterwards a decree was obtained by 
the lessor of one of the leases against Mr, Howard. And after that decree had been passed all 
Mr. Howard’s interest in the land was sold under it and purchased by the plaintiff. 

The question for decision in this case is, whether the lessee under each of the four 
leases is a permanent tenure-holder or a raiyat holding at fixed rates, or an occupancy raiyat 
within the meaning of seotion 65 of the Tenancy Act, and tho rent a first charge on the 
holding or whether all the grantors of the four leases are joint landlords within the meaning 
of section 188, and the 1,160 bighaa of land one holding under them all. 
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? Punchanan Barterji v. Baj Kumar Guha, (1892) I. L. R., 19 Cal., 610, which was 

relied upon by the appellants, is dearly distinguishable. That case turned 

entirely upon the particular terms of the kabuliyat, and it was, moreover, a 

suit to enhance the rent on account of the plaintiffs’ share of a tenure and had 

nothing to do with a raiyati holding. ‘ 

• 

[ 921 ] Then it is contended that the plaintiffs are entitled, according to 
the terms of the kabuliyat, and apart altogether from the provisions of the 
Tenancy Act, to enhance the rent of the defendants.' The kabuliyat, which 
has not been quite correctly translated in'the translation put before us, was 
for a term of three years, from 1287 to 1289. It deals with the holding as an 
entire holding, and the first defendant, who alone executed it, [ 922 ] agreed to 
pay the plaintiffs separately their share of the rent. Then, there is another 
provision upon which the appellants relied, which is to this effect: “ If, 

The Subordinate Judge took the former view, the District Judge the latter. I think that 
the view taken by the Subordinate Judge is the correct one. 

The grantee under the four leases is certainly the tenant of the land and as certainly a 
raiyat holding at fixed rates, as he acquired the land for the purpose of cultivation ; and if he 
is a tenant of all the land, it must, T think, follow that he is the tenant under each group of 
the undivided fractional share which the group has let to him aud of which it has put him 
in possession ; but all the groups are not joint landlords of the tenant because he has made no 
contract with them jointly ; for this reason section 188 cannot apply to this caBe, aud the 
only question is, whether what the tenant holds under each of the* four leases is either a 
“ tenure ’’ or a “ holding ” within the meaning of section 65. 



1 have no doubt it is a holding. Section 2, sub-section 9, defines a " holding ” as “ aparcel 
or parcels of land hold by a raiyat and forming the subject of a separate tenancy,” and the 
argument for the plaintiff is that the use of the words “ parcel or parcels of land ” exclude*- 
the idea that, a share though undivided can be a holding, 1 do not think this is the case. The, 
owner of an undivided fractional share in a parcel of land is the owner of that share in 
every part of it, and a tenant in possession of such an undivided share is the holder of an 
undivided share in every part of it, and is, I think, properly described as tho holder of the 
parcel, because he is holder of an undivided share in every part of it. 

I would decree the appeal and restore the judgment of the Subordinate Judge, but as 
Mr. Justice RAMI’INI is of a different opinion, tho case will be laid before a third Judge. 

RAMPlfcl, J.—The plaintiff purchased a certain jote or holding in the possession of the 
defendant No. ‘2 on the 15th July 1892 in execution of a decree for arrears of rent. Tho 
defendant No. 1, who is owner of an eight-annas of a darpalni and of two-annas of a patni of 
this iof«, obtained a decree for his share of the rent, due from the defendant Mo 2 on the 
30th March 3892. In execution of this decree ho has attached and had proclaimed ’for sale 
ten-annas of the holding, alleging that the defendant No. 2 held two separate boldines 
msisting of eight-annas and two-annas, respectively, of the original jote , purchased by the 
plaintiff in 1892. The plaintiff objected to the proposed sale, on the ground that there were 
no such separate jutes , or holdings, and that the cDtire jote had been purchased by him 
Failing in his intervention in the course of the proceedings taken in execution of the defendant 
No. l’s decreo, he has instituted this suit to have it declared that there are no separate iotes 
of cight-annas aud l wo-annas each, on which the defendant No. 1, as the holder of a decree for 
rent, has a first charge under section 65 of the Tenancy Act. and that the entire jote is his by 
right of purchase; and that the defendant No. 1 cannot proceed against a ten-annas share 
of it. 

The Subordinate Judge dismissed the suit, holding that the defendant No 2 did hold 
two separate holdings of eight-annas and two-annas of the original jote. The District Judae 
however reversed the Subordinate Judge's decision, as he was of opinion that the original 
holding had never been sub-divided though the rent payable for it to the various patnidar, 
and dar-patnidars had been distributed, and was payable in separate shares ^ 

The defendant No 1 now appeals and on his behalf it has been contended that the 
learned District Judge has misinterpreted the documents (Exhibits H A and R1 which it i! 

not merely’that*^its rent Sas 

distributed between the co-sharer landlords. i 

I must premise that as the finding of the District Judge that the defendant No Q 
never held separate holdings, and that the holding purchased by the nlaintiffhifJvL 2 
sub divided is a finding of fact, it cannot be disturb^ IhftS£ 
the learned Judge has clearly misinterpreted the terms of these documenls, and I would Sd 
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Aooording to your measurement jamajpandi, the jama of my jote is increased, 
X shall pay r#nt and give kabuliyqt without objection according to the increased 
rate..’ That, we think, gives the plaintiffs no right to maintain a suit of 
this description. It mt^ely provides, we think, that if the rent [923] of the 
entire holding is increased, increased rent shall be paid to the plaintiffs for 
their share in the holding; but the rent cannot he increased otherwise than 
under the terms of the Act. There is no agreement to pay any specific 
amount of rent to the plaintiffs at any further time. So far, therefore, of the 
terms of the kabuliyat are concerned, we think it gives the plaintiffs no 
[924] right to maintain a suit of this description, either for enhancement of the 
rent of the holding, or for the rent of the increased area ; nor do we think that the 
plaintiffs would be in any better position, so far as regards their right to bring 
a suit of this [925] description, if they limited their claim to recover rent for 
an excess area in proportion to the two-anna share of the taluk in respect of 
which the kabuliyat was given. The case of Tejendro Narain Singh v. Bakai 


that there is unquestionably other evidence on the record besides these exhibits on this point, 
viz., the dakhilas for rent granted by the landlords, and application for execution filed by 
the defendant No. 1 himself, so that the determination of the question as to whether the 
land hold by defendant No. 2 is one holding or several holdings does not rest entirely on the 
interpretation of these documents. 


1, however, see no reason for thinking that the learned District Judge has misinterpreted 
the terms of exhibits H, A and B. 


Exhibit H is a kabuliyat executed in 1259 by the predecessor of the defendant No. 2 in 
favour of one of the eight-annas patnidars. It speaks of 1,150 bighas of dtara land, known as 
“Gum reread Sirkar," being held under a rolca. from the patnidars. It is said that in 1259 
the executants of the kabuliyat, viz., Messrs. A. and J. Laruletta, held “ the whole of this 
land, ” that the rent of it was Rs. 772, and that they agreed to pay separately Rs. 886 pec 
annum to the eight-annas jMitnldars for his share of the rent. This is certainly strong 
evidence that the 1,150 bighas form one holding, originally acquired for the purposo of the 
cultivation of indigo in the name of ouc Guru Persad Sirkar, and that at the time 
of execution of this kabuliyat tho rent only was distributed botweon the thou landlords. 


The next document A is a pottah granted to Mr. J. Laruletta on the 6th Magh (not 
Aughran) 12G6, by tho two-annas patnidars of the holding, the total area of the whole land 
is given, viz., 1,160 odd bighas. The boundaries of the whole of the land are described. 
Tho lessee is enjoined to keep these boundaries intact, and a permincnt lease is granted for 
the lessor's share of the laud on payment of a rent of Rs. 117 odd, after deduction from 
Rs. 942 odd, the total rent of the holding, of Rs. 824 odd, the rent due to the owners of the 
remaining 14 shares who are specified. 


The other document (exhibit R) is another pottah, dated 81st Bysack 1267, executed by 
tho owners of the eight-annas dar-patni in favour of the same predecessor of the defendant 
No. 2, viz., Mr. J. Laruletta. It is couched in similar terms to those of exhibit A. It 
describes the holding as one parcel of land, gives the boundaries of this parcel, grants a per¬ 
manent lease of the executant’s eight-annas share “ for the purpose cultivating indigo and 
other crops thereon,” and stipulates for the payment to the executants of a rent of Rs. 471 
odd, being half of the total rent of the holding of Rs. 942 odd. , 


Both these documents, exhibits A and R, in my opinion, support the view taken by the 
District Judgo that the original holding of 1,160 bighas was never sub-divided, but that only 
the rent of it was distributed. 

There is, however, one provision in the documents A and R, which it is contended is 
inconsistent with this view. Both documents contain provisions that the laud within the 
specified boundaries “shall be surveyed at the interval of every five years. But this does 
not seem to me to joint to the conclusion that the holding was sub-divided. Neither docu¬ 
ment contains any stipulation that the executants themselves are to be at liberty to survey the 
lands The land referred to is the land within tho boundaries mentioned in the pottahs, 
that is the wholo 1,160 bighas, or in other wofds, the whole holding. The measurement of 
this land would hate to be made by all the* landlords jointly. There is certainly no provi¬ 
sion that the pathidars and dar-patnidars may each independently measure cither all the lands, 
or the lands appertaining to the share of each, which latter step they could not take, the 
lands appertaining to the share of each being undivided andundistmguishable from the lands 

of the others. 
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Singh, (1895) I. L. B., 22 Cal., 658, which the appellants relied upon, is quite 
distinguishable. There the tenant had given a [926] kabuliyat before the 
Tenancy Act came into force for a term of seven years, which expired after 
the Tenancy Act came into force, and he agreed t f o pay rent separately to 
the plaintiff for that term of seven yearsr and, after the expiry of that term, to 
pay a fixed sum 'in case he failed to execute a fresh kabuliyat. The suit 
[927] was brought for that fixed sum upon the express t erms of the agreement , 

1 may mention that, according to exhibit C, the rent due to its executant is to be paid 
quarterly, while according to exhibit R, the rent stipulated for is to be paid monthly. These 
provisions are, however, mere stipulations for the payment of the rent entered into by the 
patties for the convenience of the landlords. They in no way afleot the question of the 
division or non-division of the entire holding. . 


Several cases have been alluded to by the lower Courts in their judgments and have been 
discussed boforo us. The first of these is the well-known caso a of Ouni Mahomed v. Moran, 
(1878) I. L. R., 4 Cal., 96. That case decides that when a*tenant has agreed to pay a 
co-sharor landlord his share of the rent separately, be can do sued separately for arrears of 
such rent, but he cannot be sued for a kabuliyat, " for the grant and acceptance of a binding 
lease of the separate share,” it is said, “ canuot exist contemporaneously with tho original 
lease of the entire jote.” I do not, however, understand this decision as laying down a 
general rule to the effect that the granting of a kabuliyat of any kind necessarily operates as 
the creation of a new and separate tenancy. If it docs, it is an obiter dictum, but no such 
rule would seem to me to be laid down in this case. Whether a kabuliyat creates a new and 
separate tenancy or not, and effects a sub-division of the holding or not, must, 1 think, depend 
on its terms. A kabuliyat merely stipulating tor the payment of a certain share of the rent 
by monthly or quarterly instalments, would not seem to me to operate as creating a new 
tenancy, or as sub-dividing a holding, and this is all, in my opinion, that thepottahs, exhibits 
A and R, provide for. 

This principle that the effect to be given to a kabuliyat mast dopend upon its terms is 
apparently impliedly admitted in tho case of Panchanan Barter ji v. Raj Kumar Quha, (1892) 
I. L. R., 19 Cal., 610, which is the second of tho cases referred to by the lower Courts and 
discussed before us. In this case it was held, upon the terms of the kabuliyatt executed by 
tho defendant's predecessor, that a separate tenancy had been created. But the terms of 
that kabuliyat were very different from those of exhibits A and R in this case. In the 
kabuliyat in ranchanan Barterji's case, the area of the land ‘ 1 which proportionately would 
belong to the plaintiff,” the co-sharer landlord, was sot out. It was estimated at 661 bighas. 
The plaintiff however, on measurement made it 11 bighas, and the Court of ter measurement 
held it to be 679 bighas. Now this is exactly what exhibits A and R in this ease do not do. 

As already pointed out, they give the boundaries and area of the entire holding, and 
make no attempt to estimate the proportionate areas of land liable for the shares of the rent 
payable to the executants of each of thorn, or to specify their boundaries. Then the kabuliyat 
m Panchanan Banerji's case, (1892) I. L. R., 19 Cal., 610, gave the plaintiff aright to 
measure the land, and for the reasons already given I do not think that exhibits A and R give 
such a right to the co-sharers landlords who executed them. 

The case of Lalun Monee v. Sana Monet Dabee, (1874) 22 W. R., 334, has also 
been cited by the District Judge. In that oase it has been said : “If the evidence shows 
that the amounts were .paid as aliquot parts of the whole rental, that would go to show that 
the tenure was one.” That is exactly how the rent payable to each co-sharer in this case is 
treated iu exhibits Atand R. 

For these reasons I agree with the District Judge in concluding that there was no divi¬ 
sion of holdings iu this case, but merely a distribution of the rent, and, that being so, the 
defendant No. 1 cannot proceed to sell his eight-annas and two-annas shares of the defendant 
No. 2’s bolding, which was purchased by the plaintiff in July 1892, as if they were separate 
and distinct jotes. Nor can ho sell these shares as a share or shares of the originaf folding, 
because tho whole jote has already been purchased by the plaintiff, and under the Full Bench, 
ruling in Beni Madhub Roy v. Jaod AH Sircar, (1890) I.L.R., 17 Cal., 390, he, being a 
“ fractional co-sharer * landlord,’ must pursue his remedies to reqpver his share of the rent 
under the ordinary law of the country and independently of the Bengal Tenancy Act.” But 
independently of section 65 of the Bengal Tenancy Act, the defendant No. 1 has no right 
to proceed against a share of the holding, for it is only under the provisions of section 65 
that he can have a first obarge upon a property which is no longer the ..property of his 
judgment-debtor but that of a third person t 

1, therefore, consider, that the plaintiff is entitled to the declaration that ho seeks for, 
and I woulj| Hcc&rdingly dismiss this appeal with oosts. 

' * v ' ’ . . ’ „ ‘ „ ' * 
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btid it was held that as the kabuliyat was given before the Tenancy Act oacne 
into operation, and there was an express agreement to pay a fixed sum on 
the expiry of the term, the plaintiffs could maintain the suit on the terms of 
the agreement, apart from the provisions of the Tenancy Act. That is not 
the ease here, as we think that ns suit either to enhance the rent, or 
[9S8] to recover rent for the alleged excess area, could be brought otherwise 
than under the terms of the Tenancy Act. The decision appealed' from, 
therefore, appears to us to be right, and we dismiss the appeal with costs. 

S. 0. B. Appeal dismissed. 

NOTES. 

Cl. PARTIAL INTEREST— 

1. Section 188A was inserted in the Bengal Tenancy Act, 1885, by Bengal Act 1 of 1907, 
and it provides for the prpoeduro in suits by joint landlords. 

3. All the fractional shareholders must join in the suit:—(1913) 15 I.C., 847. 

In (1918) 20 1. 0., 659 (Gal.,) it was hold insufficient that the co-sharcrs who had been 
unwilling to join &b plaintiffs had been joined as defendants. 

8. In (1899) 27 Cal., 417, this decision was applied to the converse case of a co-sharor 
tenant claiming the benefit of section 52, Tenancy Act, 1885. 

4. Although the landlords can collect rents on thoir several separate leases, the tenanoy 
is one and consequently the tenant must bring one application against all the co-sharer 
landlords for the determination of the incidents of the tenancy :—(1913) 20 I. C., 820 (Cal.). 

5. In (1899) 26 Cal., 937, it was held that the Bengal Tenancy Act did not contemplate 
or provide for the sale of a holding at the instance of one only of several joint landlords who 
had obtained a decree for the share of the ront separately due to him and that when an 
occupancy holding, not transferable by custom or local usage is sold in execution of a decree 
obtained by one of several joint landlords for the share of tho rent separately due to him, the 
purchaser acquires nothing by the purchase, the judgment-dobtor having no saleable interest 
in the holding; see also (1902) 2 C. L. J., 10. 

6. The effect of a consent on the part of some of several co-sharers to an alienation by 
the tenant was considered in (1909) 10 C. L. J., 618. 

Upon the validity or otherwise of alienations by the tenant of occupancy holdings apart 
from custom or local usage, see (1914) 42 Cal-, 172 F. B. 

7. As to when there is a separate tenancy, see also (1905) 2 C. L. J., 535; (1903) 
7 0. W. N., 670. 

8. In (1902) 8C. W. N-, 192 it was held that a raiyati right could be acquired in a 
share in a tank forming an integral portion of au agricultural holding situated on its bank. 

II. * HOLDING ’- 

‘Holding’in sec. 30 of the Bengal Tenancy Act, 1885, moans an entire holding:— 
(1897) 25 Cal., 917 ; (1902) 2 C. L. J., 10 ; (1898) 2 C. W. N., 680 i (1912) 16 C. L. J., 9 : 
16 C. W. N., 877J 
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VIII (A LS.8,7. See JiENOAL TENANCA ACT. 

VII Ot 1887. See SCITS VALUATION ACT. 

IX ot 1887. Si i* PROUNCI AL f'MALL C ACHE COURTS ACT. 

XII of 1887. See HE NO AL. X -W.P. AND ASSAM CIVIL COURTS ACT. 

VII of 1888. See CIVIL PROCEDURE CODE AMENDMENT ACT, 1888. 

VI ol 188!). See PRORATE AND ADMINISTRATION ACT. S. 88 

VH of I8 h‘J. See Succession Certificate act. 

XI of i88!i. Sen Homer Huhmah courts act. 

VIIf of 1 H!)0. See GUARDIANS' AND WARDS' ACT. 

IX of 1800. See RAILWAYS ACT. 

XI of 18'JO. See PREVENTION OF CRUELTY TO ANIMALS ACT. 

f of 18‘ji. See Land Acquisition Act. 

I of is 1 .>5. See Presidency Small Cause Courts Act, 18%. 

VIII of 18D7. See Reformatory Schools act. 

X of 1807. s.-e Glnekal clauses consolidation Act. 

Done in good faith under belief it is justified by Loir. See WRONGFUL RESTRAINT. 

lifted of lie peal of. See REFORMATORY SCHOOLS ACT. 

Action on the Contract- - 

See MlNO.i. 

Administration - 

Of estate of Shin Mnho, a,tan. Set' UIOMKDAN LAW . 

Sint f(.i. See WILL. 

Administrator-General- 

Oe) titivate if. See INTFRFST ACT. 

It'njht of. to eovinnssioii. See WILL, 

Administrator-General's Act- 

II of 1871 - * 

„ :)5. Uight if cijdittn s to numidiniv payment in full if assets sufficient —“ Rateable 
payment,'' Meamini of ■ Costs-- Meaning of “ shall be liable to pay"—Succession 
Act (X oj lSCift), s. 282— l’robnte and Admimstiation Act (V of 1881), ,v. 104. Iti 
it Milt liy a creditor, if he. demand lie u neon tested or proved and the executor 
admits assets, the plaintifl is entitled at the hearing to an order for immediate 
p.i\ incut without taking the accounts. The admission of assets for the payment 
of a deH is also an admission of assets for the purposes of the suit and extends to 
costs it the Court thinks tit In give them. There is nothing in s. 3E of the 
AdnnnistraUir-Gi'iieral’s Act (II of 1874) which qualifies or restricts or otherwise 
m let feus with the right of a creditor to demand immediate paunent of his claim in 
full when the realisable assets in the hands of the Administrator-General are 
sufficient for the immediate payment, ‘of all- claims in full. The “ rateable 
paum-ut ’’ referred to in the above section, as well as in s. 28‘2 of tne Succession 
Act (X of 18(15), and in s. 104 of the Probate and Administration Act (Y of 1861), 
is rateable paunent out oj the assets ; it is nowhere provided that it shall be made 
oui of lI k- net income of the estate or any other specific part of the assets. The 
lancjuajte (“JBhall be liable to pay the costs”) used in clause 1 of s. 35 of the 
A-imiui-.Lrafcir-GenoraFs Act (II of 1874) shows that it was intended, not to impose 
upon a creditor to whom the condition of exemption was inapplicable, an absolute 
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Administrator-General’s Act --(continued.) 

TI of 1874— (continued.) 

obligation to pay the costs of the suit, 1ml to la; we <i discictinn t.u the (Vuri t > 
relieve him of the obligation if the circumstances of the ease required U. James 
v. Young referred to. 

Omkita Nath Mittek v. Admi n istha to r-(I en er a l ok Bengal ... xxv 54 
s. 51. See WILL. 

Admission of Title— 

Againsl minor. Sec MINOR. 

Adopted Son— 

Right of, in lifetime of adoptive mother. See HINDU L \ u, Will. 

Adoption 

See Hindu Law. 

Suit based on allegation oj I'aliiUli) oi. Ser Limitation Act, a k r. in. 

Sml to set aside. See LIMITATION ACT, ARTS. 92 9.1. 

Adverse Possession 

See Limitation act. art. 121. 

Of Insolvent. See LIMITATION ACT, ART. 180. 

Affidavit- - 

Sufficiency of. See PRACTICE. 

Age- 

Misrejncsentation as to. Sec MINOR. 

Age of Child - 

Proof of. See EVIDENCE ACT. h. .J2 

Agent— 

Authority of. See ARBITRATION. 

Of manager of It ail wag. Sec RAILWAYS ACT, S. 77. 

Of puty to suit. Sec INSPECTION OJ- DOCUMENTS. 

Receipt given bp. See BENGAL TENANCY ACT. S. 5(i. 

Agreement , 

.Is to lent, untying lease. See LEASE, 

Comprising matters not subject of suit. See Compromise OK SUIT. 

For satisfaction of decree. Sec Execution ok Decree. 

Made out of Corn t. See COMPROMISE OK SUIT 

To pay rent separately , Effect of. See BENGAL Ten VNi V .L T. s. INS. 

1 aid. See LANDLORD INI) TENANT. 

Alienation— 

By manager of endowment. Sec Hindu Law, Endowment. 

By willow. See PRIVY COUNCIL, PRACTICE OK. s 

Direction against. Sec HINDU LAW, WILL. 

t >f part of tenure. See BENGAL TENANCY Act, h. 50. , 

Animal — 

See PREVENTION OF CRUELTY TO ANIMALS ACT. 

■ 

Antecedent Debt - 

See HfNDU^LAW, JOINT FAMILY. 

Appeal— 

See Arbitration : civil Procedure code, ss. 525, o2(i. contribution, 

Suit for : Letters Patent, high Court, cl. if.. 

Arbitration--Validity of award—Judgment \n accordance with an amid.—Code of 
Civil Procedure (Act XIV of 1882). vs. f>21 and 522. An appeal will lie against, a 
decree given iu accordance with an award under s. 522 of the Code ot Civil Prm >•- 
dure, when the award upon which the decree is based ts not a valid and legal 
award. Debendra Nath Shawv. Aubhoy Chum Bagcln, Joy Pmhnsk Ball \. Rhea 
Golam Simjh, Bindessnri Pershad Singh v. Jankec Per shad Singh. Larliman has 
v. Brij Pal, and Venkayyav. Venkatappayya referred to. A Court is justified in 
holding that an award is not valid and binding upon the" defendant, when tlic 
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Appeal -(continued.) 

arbitrator was the retained pleader of plaintiff, a mV no disclosure of this fact was 
made, before the arbitrator was appointed, to the defendant who was consequently 
unaware of it, , 

KALI Pit 08 AN NO OHOSK o. ItAJANl KANT CHATTKK.JEK ... ... XXV 141 

Chula Nagpur Landlord and Tenant Procedure Act {Bengal Act I of 1879), s.s. '.Vi, 
cl. (4), 39, 137 and 139- Rent, Suit for — Appeal in cases where the aggregate 
amount claimed is above Us. 100. Ail appeal lies to the Judicial Commissioner 
and not to the Deputy Commissioner from a decree passed by the Deputy Collector, 
in a suit for rent, whore the aggregate amount of rent claimed under s. 39, Bengal 
Act l of 1879, is above Rs. 100. 

Pkiag Nath Sah Df.o v. Muka Mfnda _ ... ... ... XN1V *249 

Common ground of. See CIVIL PitOUKDUIlK CODE, S. 121. 

Dismissal of. See JUDGMENT. 

Dismissal of, Effect of. See DYCllEH. 

Dismissal of. for default. See REVIEW. 

Form «f judgment on. See JUDGMENT. 

From order remanding case. See SECOND APPEAL. 

Lower Bur mull Courts Act (.\l of 1889), v. 40— Burmah Courts Art (XVII of 1ST5). 

19— Probate and Administration Act (V of 1881), ss. 3 and .80- - Code of t ini 
Procedure ( Act XI l’ of 1882). ss. 595 and 014. A decree passed by the Recorder 
of Rangoon in a suit for grant of probate of a will is a filial decree passed bv hint 
in the exercise of Original Civil Jurisdiction. No appeal lies to the High Court 
In mi a final decree passed by the Recorder of Rangoon in the exercise of Original 
Civil Jurisdiction, where the value of tin: subject-matter of the suit is above ten 
thousand rupees, but an appeal lies to Her Majesty in Council. 
jusoopHA hsi/jM Poo ply v. Fatima Bi m ... ... ... xxiv 30 

Order appointing Commission to effect partition after preliminary decree — Interlocu¬ 
tory order—Effect of not appealing from order — Civil Procedure Code f XIVof 1882), 

.vi. 2. 2X4, 51)1. Held, by the majority of the Full Bench (O'KlNKALY, MaC- 
VHEUSON. TUEVELYAN and llANEUJEE. JJ.) that ari order passed in a suit for 
partition, subsequently to the preliminary decree appointing a commission to make 
the partition, is not an order m execution, and. therefore, is not appealable under 
h. 2X4 of the Civil Procedure Code. It is an interlocutory order pending the suit 
which Inis not been finally decided ; and the appellant may take objection to it in an 
appeal agsjjnst the final decree. MACLEAN, O.J., thought it unnecessary under 
tlic circumstances to decide the point. 

JOUODISHUKY DEBEA in KA1LABH CHUNDKA LAUJItY ... ... XXIV 725 

Order granting review oj judgment — Civil Procedure Code (Act XIV of 1882), 
s. (j'I'J--Grounds of appeal. No appeal lies from an order granting a review of 
judgment except m casus specified in s. 029 of the Civil Procedure Code. Bombay 
and Persia Steam Navigation ('mnpany v. .S', S. “ Zuan followed. Ifar Naudnn 
Sulim v. Behan Singh and Baioda Chum ( those v. Gobind Prosliad Ternary 
referred to. That the Court which has granted Lite review has done so wilhouL 
sufficient reasons is not a valid ground of appeal under s. 029. 

Munni Ram Chowruuy v. Bibhkn I’khkash Nak.un Singh ... XXIV 878 

Order under Civil Pro< cdure Code (Act XI 1' of lb82). s. 293, on defaulting purchaser 
In make good deficiency on resale -Second r.p)>ea)—Sale m execution of decree — 

Civil Procedure Code (Act XIV of 1882), vs. 244, 313— Misdescription of property 
in pi oclamaiion of sale. Both an appeal and a second appeal lie from an order 
under s. 293 of the Civil Proceduie Code. directing a defaulting purchaser at an 
execution-sale to make good the deficiency of price happening on a resale owing 
to his default. Srce Narain Milter x. Mahatnb Chand, Sooruj Buksh Singh v Sree 
Kishen Doss , Juobraj Singh v. Gaur Buksh Ball. Baij Nath Sahatx. Moheep Narnin 
Singh and Amir Baksha Sahib v. Veukatachala Mudah followed. Deoki Nandan 
Jiai v, Tajiesri Lai referred to and discussed. In this caso it was held on appeal, 
reversing the decision of the lower Courts, that under the circumstances the 
purchaser was not liable for the deficiency. * 

KALI K-.SHORE DEB SARKAU v. GURU PnOh'AI) SDKUL ... XXV 99 

Right o(. See COMPLAINT, DISMISSAL OF. 

Sectf.ui. Sue. LANDLOUD AND TENANT: ‘RES .JUDICATA.’ 

Succession Certificate. Act (VII of 1889), vs. 9 and 19 —Order granting certificate, 
amditicrpal, upm giving security. Where, on an application for a certificate of 
succession under the Succession Certificate Act (VII of 1889), an order was made 
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Appeal —(concluded.) 

granting the certificate, conditionally upon the applicant's giving secimti : If eld, 
that this was an order “ granting, refusing, or revoking a certificate " wii.hm 
the moaning of s. 1') ’of the Act, and that, therefore, .in appeal would tie 
therefrom. Bhagwam v. Manm J,al dissented from. 

RADHA RANI I)AHSI r. BlUNllAliUN ClIUNDRA liASAOK ... ... XXV 320 

Withdrawal of, from District Court. See HIGH COURT, JURISDICTION OF. 

Appeal in Criminal Case— 

Criminal Procedure Code (Act X of 1RB2). ss. 101, 520, 622 - Order or, lo i adoration 
of immoveable properly—Jurisdiction of A pollute. Court to ie verse stall an older. 

There is no appeal from an order restoring possession of immoveable properly und"r 
s. 522 of the Criminal Procedure Code (Aet X of LS82), not can such an ordei lie 
regarded as an integral part of the judgment appealed from, so as to stand or fall 
according as the judgment is upheld or reversed, Basudeb Suinw Gossnvi v. 

Nazir uddin. Queen- Empress's’. Fnttah Chand. In ie Annapurna Lai and Bridget 
v. Ctmiptoir If V,scornpte de Paris referred to. 

RAM CHANDRA MlSTUY V. NOBIN MlKDJIA ... ... ... XXV 630 

Appeal to Commissioner - 

See Jurisdiction of Cmu Court. 

Omission to brimj. Sec RIGHT OF SUIT. 

Appealable Order— 

Effect, of not appealing against. See Right OF Suit. 

Appellate Court— 

Additional evidence in. See SECOND AlTEAJ,. 

Decree of. Sec M OJ U’< IA u F,. 

Power of, lo add parties as respondents. See CONTKIHUTIOV SUIT I* OR. 

Powers ‘of. Sec E VI DUNCE. 

Application- 

In accoidance with Law. Sec LIMITATION Act. art. 170. 

To determine incidents of tenure. See HKNG\U Ten \NCT ACT, s. i5h. 

To sue in forma pan pea is. lief usd of. See LIMITATION ACT, s. 1. 

Approver 

Prosecution of. See PRACTICE. 

Arbitration - 

See APPEAL . civil, PROOF.DUKE CODE, Ss. 52'), 52b. 

Award -Decree tn accordance wild award with slight nmihtiuuiou — Ap/wal --Illegal 
award— Hefei cnee applied for bu agent without mithmity - Hnowlc tge and tout 
ratilicaturn by pi inciple — Cirit Procedure Code (IHR2), s 5‘22. In a suit wlm h 
was defended hi an agent ( am-mukhtar) on behalf ol the defendant, the agent appli¬ 
ed For a reference to arbitration, although lie had no power to Bo so under tIn 
am-innhhlariiamali. After the submission oi the award, objection was made on 
he.half of the defendant that the agent had no authority to apply for or consent to 
the reference. The objection was overruled by the Court, and a decree made in 
accordance with the award with one slight, modification in the defendant's hvour. 

Held, (1) in answT'r to an objection that no appeal las under s. 522 of the Civil 
Procedure Code, except in so far as the decree was in excess <>t or not in accordance 
with tfio award, that an appeal would lie if the award was shown to lie illegal and 
void ab initio, Nandram Daluram v. Neinchand Jinlarchand followed. (2) That 
although the agent was not authorized to apply for or consent to a reference, the 
defendant having been aware of the proceedings and tacitly ratified the action of 
his agent, could not be allowed to question the legality of the award, and the 
award was not void ab initio. Unniratnan v. Chathan referred to. 

SATUHJIT PBKT/fl* BAHADOOR S.VHI V. DlJLIlIN (lULAll h’OEIi ... XXIV 169 

Armenians - 

See English law. 

Army Act (1881)— 

8,151. See ATTACHMENT. * 
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Arrest— 

Sec VV A UK ANT OK ARREST. 

On lands occupied by Hyderabad State Hallway. Suo JURISDICTION OK CRIMINAL 
Court. * 

Assam Land and Revenue Regulation— 

I of 188G— 

ss. 39, 11 and 151. Hiijlii In oblam a settlement— Jurisdiction of Civil Court. Tim 
question as to the right, of a party to obtain a settlement from the Revenue 
authorities is not exnluded from the jurisdiction of the Civil Court by the provi¬ 
sions of s. 104 of the A-.s,un Lind and Revenue Regulation. 

Patan Maria r. Uhaiuium Dutt "Banna ... ... ...XXIV 239 

ss. lf-4. el. \e) 9G. 1)7. Sint jar pat lit ion - Jurisdiction of Civil Courts-- 1 Perfect ” 
and “ i wperfeet ” partition —Rut ire estate. An estate does not cease to he an entire 
esLate within the moaning of the Assam Land and Revenue Regulation (l of 13SG) 
because a few plots of land or common to it and soinu other estate, or because 
they are brahm utter ui debutler, nr boeuu.se llmv are held m some undefined wav 
jointly with other persons. Where, a suit was brought for the partition of an 
estate, excluding certain portions as being brahinntfer or debutle i. ot as being held 
jointly bv third persons, how or in what capacity not being slated : Held, the 
jurisdiction of the Civil Court was barred bv s. 154 of the Regul.itmu. 

SAN AT CHANDRV PUNKAVESTHA o. PitOKASIt CHUNURA DAS CilOM - 

miUKY ... ... ... ... ... ... XXIV 751 

Assault— 

Justifiable. Sec WARRANT OK An RUST. 

Assets — 

Collection oj. See W r ILL. 

Hay went oul of. See ADMINISTRATOR-CUN URAL'S ACT, K. 35. 

Assignment pendente lite - 

See Limitation act, s. 22. 

Attachment- 

See Limitation Act, art. 180. Sauk in Execution or Decree. 

Resistance^ n. See PENAL COOK, H. 183. 

Subjects of attachment—Pay of Ahhtm y Officer m Indian SI nil'Corps—Otliccr not 
([(fleer of Regular Forces—Civil Pmcedurc Code. I Act XIV of 1S.S2), s. 2GG, cl. (h) 

—Army Act (1881), .s. 151 —Public Officer. An Oflieer of the Indian Stall Corps 
is a “Public oflieer” within the meaning of el. (//} of s. 2GG of the Civil Proce¬ 
dure Code, read with the interpretation clause (s. 2) of the Code. Llis pay is 
theiefore subject to attachment, in execution of a decree against him, but the 
operuiion ot the attachment must he restiieted to pay received from blio Indian 
troveniment. The pay of an Of'ieor ot ibe. Regular Keren- is not so subject to 
atliirhment. The allaehmeut in this ease was allowed subject to a decree previ¬ 
ously passed against, the defendant by winch, under s. 161 of the Army Act, half 
his pay was ordered to be deducted and applied in payment of the amount due 
under that dfx roc— the repeal ofth.it section not affecting a decree previously 
passed under Stand the right to enforce such a decree continuing until satisfaction 
has been obtained. 

Calcutta Trader Association R\land ... .XXIV 102 

Without sale. See KX E C UTfON OK DECREE. 

t 

Attorney— 

Jjien of. See COSTS. 

Attorney and Client— 

See COSTS. 

* 4 

Award — . 

See Arbitration : civil Procedure Code, ss. 525, 52G. 

Validity of. Sec APPEAL. 

Benaml Transaction — 

Benzmi purchaser—Right, of benamidar to sue for possession of immoveable property. 

A benaini purchaser of immoveable piopurtv has no ri^ht to suo for recovery of 
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Benami Transaction— (continued.) » 

possession of the same. Tlari Oobind Adhiknri v. Akhny Kumai Mazuin.inr and 
Jssnr Chuvdra Dutt v. Copal Cliundra Das lolloped. Nani. Kishou ■ Lai v. Ahmad 
Ata referred to. Gopi A7r//i Cliobey v. Bhuipral Pc rah ad distmguisbtd. 

llAllODA SUN1MIU UHOSE r. IMNO BandhU KlIAN ... ... XXV 874 

• 

Onus of Proof— Purchase, ism fani , in (he name of a person other than the teat put- 
chaser — Proof of the actual transaction. In liquidation oi a mortgage deliL the 
mortgagors sold the mortgaged property, and executed a sale deoil with a recital 
that they hnd received from the wife of the mortgagee the amount of the mort¬ 
gage debt and interest with also a small sum of money. In after years the lius 
band, now plaintiff, and the wife., defendant, contested which of the two was the 
real purchaser. Held, that the burden of proving that, the nnnigiigoo gave the 
consideration For the sale was npiju Inn, at the, outset, as he claimed contrary to 
the tenor of the admitted document, which burden had been discharged in Id- 
evidence that the substantial consideration for the sale by the mortga ors w.r 
the evlinctiou of the mortgage debt due to him. This proof shift,. i to the 
wife the burden of showing that this extinction vms effected l>\ ln-r i \ or oi 

showing that she bad continuous possession in accordance with lIk le do«'<i. 

She did not prove Unit any money was paid by her. either to Uic 
the mortgagee ; nor was there such an ainounl of po^ses>ion pro\< 
tlie ([iiestion either wav. This conclusion was that the wile’s name 
farzi tor the husband's as alleged 

SULEIMAN RADAR iiAUADl’K in MEHND1 BEGUM ... ... \XV 473 

Benamidar— 

See EIGHT or HU IT : SECOND APPEAL. 

Question as to whetlur patty -was a. See ‘ EES .lUJUICATA.' 

Right of, to sue. See B ENA Ml TRANSACTION. 

Unit by. See PARTIES. 

Suit to declare defendant a mere. See CIVIL PROCEDURE CODE. S. 2M ■ 
DECLARATORY DECREE. SUIT I'OJI. 

Beneficial Owner 

See Right or Suit. 

Beneficiaries 

Consent of. See PRACTICE. 

Bengal Act - 

LI of 1HG7. See GAMBLING ACT. 

VII of 18f!H. See BENGAL EXCISE ACT. 

VI of 1870. See VILLAGE GllAUKlDARI ACT. 

VII of 1870. See LAND EEC 11ST IS\T1 ON ACT. 

Vllf of 187(1. See ESTATES PARTITION ACT. 

VJ1 of 1878. See 13 ENG AI, EXCISE ACT. 

I of 187*1. See ClIOTA NAG Pi’ll LANDLORD AND TENANT PHOCEl CUE ACT. 

Vll of 1880. See PUBLIC DlO! \NDS RKCCH EHY ACT. 

IX of IH80. See BENGAL CESS ACT. 

IV ol 1H8I. See I’.ENGAI, EXCISE ACT AMENDMENT ACT. 

Ill of 1884 . See BENGAL MUNICIPAL ACT. * 

II of ihss. See Calcutta Municipal Consolidation m t : s. 87. 

Bengal Cess Act— 

Bengal Act IX of 1880— 

ks. 34 at id 35. Preparation and publication of valuation roll — Liability to -pay cess. 

In the easo*of rent-paying lands the publication of the valuation rolls under s. 85 of 
the Pops Act (Bengal Act IX of 18HU) is not a condition preecd, nt to the attach mg 
of liability to pay road cess in accordance with the valuation rolls. Asliaiintlali 
Khan v. Trilochan Bagelii distinguished. 

BHUGWATJ KUWEHI GllOVVDHIiANl*!', CHiJTTEUPUT SlNGII ... XXV 725 

r, 47. Decree for c/rrears of cess— Sale in execution of decree, KjYcctof. Although the 

• procedure, for the realization of cesses may he the same as the procedure laid down 
for the realization of rent due upon the tenure, yet it does not necessarily follow 
that the effect of a sale for cesses should bo the same as that of a sale for arrears 
of rent for which the tenure itself is liable to ho sold. Vmachurn Bag v. Ajadan- 
nissa Bibee followed. Notwithstanding, therefore, that s. 47 of the Cess Act, 

J880, provides that “every holder of an estate or tenure to whom any sum may be 
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Bengal Cess Act— (continued.) 

Bengal Act IX of WHO—(continued.) 

payable under the provisions of this Act may recover the same with interest at 
the rate of twelve and a half per centum per annum in the same manner and 
under the same penalties as if the same were arrears of rent due to him,” the 
effect of a sale by the Collector in execution of a decree for cesses against sonio 
of the owners of a tenure is not to convey to the purchaser tho whole tenure, but 
only tho right, title and interest of the particular persons against whom the decree 
had been obtained. 

MAHANUND CHUUKEEHUTTY l>. BAN1 MAURER OHATTERJEE ... XXIV 27 

Bengal Excise Act 

Amendment Act (lScug.il Act- IV of 1881), s. 3. See BENGAL EXCISE ACT, S. 4. 

Bengal Act Vll of 1808, s. 2. See SAGE FOR ARREARS OF REVENUE 
Bengal Aet VII of 1878- 

88. 4. 40, 75. tiengal Fxcisc Act Amendment Act (Bcnyi Act TV of 1881). s. 3 
—Bight of search—Gurjat-ganja— Kxcisrahle article—Foreign cxcismble article. 

In a cM,se where an Excise Sub-Inspector attempted to search a house for 
gurjat-ganja, a " foreign ewisuable article, under tho Excise Ant (Bengal Aet 
VII of 1878), and resistance was offered: Held , that gurjat-ganja being a 
"foreign exciseablc article’■ under s. 4 of tho Act as amended by Bengal 
Act IV of 1881. the exci-e officer had no legal authority to enter and search the 
house under section 40 of the Act; he had authority only to enter and search for 
any “ excisoablo article ” as defined iu s. 4 of the Aet; and that no offence, either 
under s. 141 or s, 353 of Ihe Penal Code, was committed. Held, also, that 3. 75 of 
the Act does not apply to a “ foreign excised bio article.” 

JAGA.RNATH MANJDHATA v. QUEEN-E.VIPKE.SS ... ... ... XXIV 324 

RS. 40. 75. See BENGAL. EXCISE ACT, S. 4. 

s. 53. Spirituous Liquor — Medicinal preparation containing alcohol. The term 
“spirituous liquor” m s. 53 of the Excise Act (Bengal Act VII of 1878) is not 
intended to include a medicinal preparation merely because it is a liquid substance 
containing alcohol in its composition. Tho ease would be different if alcohol were 
manufactured separately for the purpose of being used iu the preparation of a 
medicine. 

Gonksh Chun her sikdah v. queen-Cm press ... ... XXIV 157 

Bengal Municipal Act — 

Bengal Act 111 of 1884 - 

See JURISDICTION OF CIVIL COURT. 

s. 204. l J ia}ectian caused by restoring portion of an old building which has been 
pulled down with the object of its being rebuilt -Meaning of the words “ which mag 
have been so erected or placed" - Metropolis Management Amendment Act, 18G2 (25 
and 20 Vict.c. 102) s 75. Section 204 of the Bengal Municipal Aet (Bengal Act 
III of 1884) does not apply to the ease of a projection forming part of a building 
which is jn-'felv in substitution for an old building which has existed upon the 
same site before the date on which the District Municipal Improvement Act, 1BC>4, 
or the District [Towns Act, 1808, or the Bengal Municipal Act, 1876, as the ease 
may be, took effect in the Municipality. The words ” which may have been so 
erected or placed ” in s. 204 menu erected or placed for the first time. 

Kshan Chander Mitteu v. Banku Behari Pal ... ... XXV ICO 

ss. 237, 238 and 273. Notice of intention to build—Commencing to build before 
sanction — Refusal of sanction within Ihe period of six weeks — Liability to fine. If 
a person after giving notice iu writing of lus intention to erect a house under 
s. 237 of the Bengal Municipal Aet (Bengal Act III of 1884) commences to build 
without waiting for the six weeks mentioned therein (as he is not bound to do 
under the Act, there being no such provision in it) he does not necessarily contra¬ 
vene the law s but when he so acts, the reasonable view must be that he does it at 
his risk, bis aet being liable to be treated as one in contravention of any logal order 
of the Commissioners issued within the stntutorv period of six weeks, if such order 
does not sanction the proposed building ; the above appears to iu tho only reason¬ 
able view of s.‘ 238 of the Aet. 

Chundu v‘K umar ijey v. Gonesh dak agarvalla ... ... XXV 419 

sa. 320, 321. See FACTORIES ACT. 

8. 363, See 4 Res JUDICATA,’ ' 
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Bengal, N.-W.P. and Assam Civil Courts Act— 

XII of 1887— 

s. i3. See Execution of Decree, 
h. 23. See PROBATE. * ^ 

s. 37. See SPECIFIC PERFORMANCE. 

Bengal Tenancy Act— 

VIII of 1885— 

Seo Landlord and Tenant. 

s. 5, sub-sec. 5 and ss. 25 and 178. Definition of raiynli holding — lessees who are 
not raiyats within the Act — Eur-i-peshgi lease—Act A' of 1859, s. 7. A tenant, 
holding under a lease assigned to him in 1890 by the original lessee, who since 
1807 had continuously occupied the land under successive louses, claimed, in virtue 
of the occupancy for more than twelve years, to be a raiyat within the Bengal 
Tenancy Act, 1885, either with occupancy, or with non-occupancy, rights : Held, 
that this tenant’s holding was excluded from the operation of that Act by the 
effect of s 5, sub-scc. 5, on account of the extent of the area of the land leased 
which was more than one hundred standard bujhas. A zur-i-peshgi loirne is not a 
mere contract for the cultivation of the land at a rent, but is a security to the 
tenant for liis money advanced. Two of the leases were zur-i-jieshgi or made on 
money advanced by the lessee to the lessor. The tenant's possession in tin-, ease 
was in part at least that of a cieditor operating pax ment to lumsell and was no 
foundation, for a claim for occupancy rights. As to the effect of written stipula¬ 
tions contrary to the latter, s. 7 of the. Bengal Rent Law Act X of 1859 is 
supciseded il not wholly repealed by s, 178 of the. Befigal Tenaucv Act, 1385. 

Bengal Indigo Company r. Roghokur Das ... ... XXIV 272 

s. 1(5. Jtight of suit — Succession to permanent tenure — Omission to give notice of 
succession to Collector, Effect of ■ Xon-payment of fees. Effect of on right to decree. 

Section 1G of the Bengal Tenancy Aet does not preclude a party from iiisliuiting 
a suit for rent, notwithstanding that the Collector has not received the notice and 
the fees referred to therein. But that section is a bar to the plaintiffs obtaining a 
decree before the notice and the fees are received hv the Collector. 

KAIjIHUU GHOSE IJMAE I’ATWARI ... ... ... XXIV 211 

s. 20, el. 3. liu/ht of non-occitpnncij t aiyut—Death of raiyat having tight of von- 
occupancy—Heirs — Re-entry by landlord— Bengal Tenancy Act, ss. 79, 82, 85, 1G0, 
sub-secs, (c) and (e). The r : ghl of a non-occupancy raiyat (who does not hold 
under any express engagement) m his holding is not heritable. * 

Karim Chovvkidar «. Sundae Bewk ... ... ... XXIV 207 

s. 22, cl. 1. Effect of purchase, by Tatukdar, of raiyat's holding. It a ‘1 aluhdui, aL 
a sale in execution of a decree obtained bv him against a raiyat, purchase the 
raiyat' s interest, such purchase docs not extinguish the holding, but merely 
divesth it of the right of occupancy (if am) attached to it. Jawadal Hug \. Ham 
Das Saha followed. 

MIA.TAN v. MlNNAT ALI ... ... ... ... ... XXIV 521 

s. 22, cl. 2. Co-owner's purchase of occupancy right, Effect of. There is no law 
which prevents one of several co-proprietois from holding the status of a ten inf 
under the other co-proprietors of land which appertains to the common estate. 

Tim effect of the purchase, by one co-owner of land of the occupancy right, is not, 
that the holding coases to exist, but only the occupancy right winch is an incident 
of the holdiug. Sitanath Panda v. I’elaram Tnpati referred to. 

Jawadul Huq ». Ramdah Saha ... ... ... ... XXIV 143 

S. 25. .See BENGAL TENANCY ACT, S. 5. 
s. 25, cl. (a). Sec Limitation Act, art. 32. 

ss. 27 and 29. Landlord and. Tenant — Suit for rent — Enhancement of rent— 
Enhancemen^of rent by a. registered kabuliyat within 15 years from a jirevinns oral 
agreement to pay enhancement of rent, Effect of. By an oral agreement in the 
year 1885 the tenant defendant agreed to gay an enhancement of rent, and he paid 
rent at that ra^e until subsequently Jie executed in the year 1891 a registered 
kabuliyat, by which he agreed to pay a further enhancement, of rent which whs more 
than two annas in the rupee. Upon a suit for rent by the landlord bused on the 
registered kabuliyat : Held, that, inasmuch as the enhancement of rent, in s. 29 of 
the Bengal Tenancy Act. refers to enhancement after the promulgation of the Act, 
if in this case the enhancement which was made in the year 1885 was before the 
Act came into force, it would not bar an enhancement during the period of fifteen, 
years from the date thereof as contemplated by cl. (3) of s. 29. But if the said 
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VIII of 1886— (continued.) 

enhancement was made after the Act came into force, it would also not bar a 
subsequent enhancement within fifteen years from the dale thereof, as the previous 
contract was only an oral one and was not effectual and binding upon the defen* 
dants. Held, als6, that having regard to cl. ( b) of s. 29, as the enhancement was 
more than two annas in the rupee, the registered kabuliyat was bad in law, if the 
rent then agreed to bo paid was an enhanced rent. The kabuliyat would also be 
bad in law, if the rent agreed to be paid is partly enhanced and partly increased 
rent. Held, further, that having regard to proviso (1) of s. 29, as also the 
provisions of s. 27, the plaintiff would at any rate (i.e., failing the kabuliyat) bo 
entitled to recover ront at the rate paid by the defendant for more than three years. 
MOTHURA MOHUN LAHIRI V. MATI SARKAR ... ... ...XXV 781 

s. 29. Sec Landlord and Tenant. 

SS. 44, 45. See LANDLORD AND TENANT. 

B. 60. Sec EVIDENCE. 

s. 60. Presumption — Occupancy raiyats—Raiyats holding at fixed rent—Incidents of 
tenancy—Transferability of tenure—Alienation of part of a tenure—Suit for khas 
possession and for duel at ation that alienation was invalid — Form of decree. In a 
suit brought in 1893 lor declaration that a holding was not transferable and that 
the alienation of a portion thereof was invalid, and also tor khas possession of 
the land on the ground of such alienation, it was found that the rate of rent 
payable for the holding had never been changed since 1831, and that there was 
nothing to rebut the presumptipn raised by s. 50 of the Bengal Tenancy Act (VIII 
of 1885). Held-. (l)Thaltho alienation did not work a forfeiture, and the plaintiffs 
were not entitled to khas possession, but they wore entitled to the declaration that 
the alienation was not binding upon them. (2) That the presumption created by 
s. 60 does not operate to convert an occupancy raiyat into a raiyat holding at fixed 
rates, nor docs it render the tenancy subject to the incidents of a holding at fixed 
rates as prescribed by s. 18 of the Act. 

Bansi Das v. Jagdip Narain Chowdhry ... ... ... XXIV 152 

s. 50. Record of rights — Presumption from twenty years' uniform payment of rent — 
liaiyats holding at fixed rates. In a proceeding lor record of rights under Ch. X of 
the Bengal Tenancy Act (VIII of 1885), it having been found that certain raiyats 
were bolding their lands at rates which had not been changed during twenty years 
before the institution of the proceeding, the Settlement Officer recorded them as 
“ raiyaU holding at fixed rates.In second appeal, held, that under s. 50 of the 
Bengal Tenancy Act, the Settlement Officer was right in giving clieot to the 
presumption that the raiyats were holding at fixed rates of rent and in recording 
them as ''raiyats holding at fixed rates.” Bansi Das v. Jagdip Narain Chowdhry 
dissented from. 

Dulhin GolahKoek v. Balla Kujrmi ... ... ...XXV 744 

s. 53. See 1 Res JUDICATA.’ 

ss. 56, cl. 4, 187, cl. 3, and 188. Joint landlords — Authorised Agent — Receipt given by 
Agent — Presumption under s. ffi, cl. (4) of Act VIII of 1885. In a case where there 
are several joint landlords, it is necessary for the Court, before giving effect to a 
presumption under s. 56, cl. (4) of the Bengal Tenancy Act, to find affirmatively 
that the agent was authorised by them all, either verbally or in writing. 

GOPINATH CHAKARVARTI11. UMAKANTA DA8 ROY ... ... XXIV 169 

s. 61. See Landlord and Tenant, 
k. 65. See RIGHT OP OCCUPANCY. 

s. 67 and s. 178. Payment of interest —Bole of interest specified in kabuliyat — Sale 
for arrears of rent, of right of defaulting tenant who has held over—Purchaser of 
tenure, Rights of. In execution of a decree for arrears of rent against a tenant 
whose term under a kabuliyat had expired but who had held over, the plaintiff put 
up the tenure for sale, and the defendant purchased it. The plaintiff afterwards 
sued the defendant lor interest at the rate and according to the instalments specified 
in the kabuliyat. Held, reversing the decision of the Subordinate Judge, that the 
defendant was liable only for interest at the rate specified in s. 67 id the Bengal 
Tenancy Act. Ishan Chunder Chowdhury v. Chunder Kant Roy distinguished. 

ALIM v. SAT18 CHANDRA CHATURDHUKIN ... ... ... XXIV 87 

SS. 72 ljf 78. See LANDLORD AND TENANT. 

S. 73t ' See RIGHT OP OCCUPANCY. 

ss. 79, 82, 85. See BENGAL TENANCY ACT, S. 20. 

B, 88 ; 89. See LANDLORD AND TENANT. 
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VIII of 1885— (continued.) 

SB. 103,143. Rules framed under s. 189 of the Bengal Tenancy Act — Whether proceed¬ 
ings under s. 103 of the Bengal Tenancy Act are suits between landlord and tenant — 

Code of Civil Proceduri (Act XIV of\ 882 )—Review of judgment. Proceedings 
under s. 103 of the Bengal Tenancy Act are suits between landlord and tenant 
within the meaning of s. 143, by virtue of the rules framed under ,s. 189 of that 
Act; therefore the provisions of tho Code of Civil Procedure relating to review of 
judgment are applicable to such proceedings. 

achha Mian Chowdhry v. Durua Churn Law ... ...XXV 146 

s. 104; 104,100, 108; 105, 106, 108 (3). Bee SECOND APPEAL,, 
ss. 121and 140. Suit for compensation for illegal distraint. A suit for compensation 
for illegal distraint under s. 121 of the Bengal Tenancy Act (VT11 of 1885) was 
brought by one of two persons jointly entitled to the crops distrainod : Held, that 
s. 140 of the Bengal Tenancy Act did not exclude a suit of this kind. 

Jagdeo Singh v. Padarajth ahib ... ... ... ... xxv 285 

s. 143. See BENGAL TENANCY ACT, S. 103. 

s. 153. See Landlord and Tenant : ‘ Bus judicata.’ 

S. 155. See LIMITATION ACT. ART. 32. 

S. 157. See LANDLORD AND TENANT. 

s. 158. Tenure, Incidents of—Application against same tenant luilding two oi more 
tenancies — Form of petition. Held by PETHERAM, C.J. and Banerjek, J. 
(BamPINI, J., dissenting), that under s. 158 of the Bengal Tenancy Act the 
landlord is authorized to include in one application two or more tenancies held by 
- - the same tenant, Oolap Chand Nowlakha v. Ashulosh Chatterjee referred to. 

Duendra Nathboy Chowdhky v. Soylendra Nath Boy Chowdhky. XXIV 197 
s. 100, sub-secs, (c) and (e). See BENGAL TENANCY ACT, S. 20. 

SS. 161, 167. See SALE FOR ARREARS OF BENT. 

S. 167. Effect of service of notice—Annulling of incumbrance— 1‘roperly in possession 
of a person other than the purchaser. Service of notice under s. 107 of the Bengal 
Tenancy Act has the effect of annulling an incumbrance. It is not necessary for 
the purchaser to bring a declaratory suit to have it declared that the incumbrance 
is anuulled. The incumbrance would be annulled even if tho property be not at 
the time of the service of tho notice under s. 167 in the possession of the purchaser 
but of somebody else. 

Peari La', boy v. Moheswari Deri ... ... ... »XXV 551 « 

s. 171. Payment by person interested to prevent sale — Mortgage — Incumbrance. A 
mortgage created by the operation of s. 171 of the Bengal Tenancy Act (VI11 of 
1885) is not an incumbrance within the meaning of s. 161 of that Act, and is not 
liable to be annulled as such at the mstance of a purchaser of a holding at a sale 
in execution of a decree for arrears of rent, 

PASUPAT1 Mohapatra V. Narayani Dassi ... ... ... XXIV 537 

s.. 173. See LIMITATION ACT, ART. 178 ; SECOND APPEAL. 

S. 174. See Sale FOR ARREARS OF BENT. 

S. 178. See BENOAL TENANCY ACT, SS. 5 ; 67. 

S. 181. See LANDLORD AND TENANT. * 

ss. 197 (3) and 188. See BENGAL TENANCY ACT, S. 56. 

S. 188. See LANDLORD AND TENANT. 

s. 188. Right of fractional co-sharer to maintain a suit for enhancement of rent — 
Agreement with fractional co-sharer to pay rent separately. Effect of—-Joint land¬ 
lords. A fractional shareholder cannot bring a suit for enhancement of rent. 

Under the provisions of s. 188 of the Bengal Tenancy Act, where there are 
several Joint-landlords, they must all join in bringing a suit for enhance¬ 
ment of rent; an agreement in a kabuliyat by one tenant to pay an 
enhanced rent to some of the landlords, if, on measurement, the jama of his jote 
is increased, does not create a right to maintain such a suit by those landlords. 

Such a suit cannot be brought otherwise than under tho terms of the Bengal 
Tenancy Act. .An agreement by a Wyint with some of several joint-landlords to 
pay his share of the rent separately, does not create a separate tenancy. Oopal 
Chunder t)as v. Umesh Nnrain Chowdhry and Hari Charan Bose v. Runjit Singh 
approved of. Panchanan Banerji v. Raj Kumar Ouha. and Tejendro Narain 
Singh v. Bahai Singh distinguished. 

baidya Nath I>e Barkaru. ilim ... ... .. ■ ... XXV 917 

s. 189. See.BENGAL TENANCY ACT, 6. 1(0. 
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VIII of 1885— (concluded.) 

ach. Ill, art. 3. Limitation — Suit by occupancy raiyat for possession. Article 3 of 
sch. Itl of the Bengal Tenancv Act (VIII of 1885), prescribing a limitation of 
two vciiis, is not restricted to suits against tlffe landlord alonb: it applies to a suit 
brought against a Jenant with whom tbo land was settled by the landlord. Ram- 
janee Ribee v. Anino fieparee. and Ch tinder Kish are Dey v. Rajkishmc Mozumdur 
distinguished. 

Bheka Singh v. Nakciiiied Singh... ... ... ... XXIV 40 

* 

Bequest — 

Contingent. Woo HINDU IjAW, Witt. 

Bill of L ading 

Shipping Company, Liability of. A Shipping Company is prinut Jade bound to 
deliver goods in good order and condition, but this obligation is subject expressly 
to the conditions inserted in the bill of lading. Where a cas.'c of brandy was ship¬ 
ped at Madras in good order and condition, but oil arrival at Calcutta was found to 
ho omplv : Held, that the Company were protected by the special words inserted 
in the bill of lading “ Hogshead brandv coveted with gunny, nut responsible for 
rendition and contents.” 

OUTLKH f’tLMEIt <tCO. r. BRITISH INDIA STEAM NAVIGATION CO. LTD. XXV 654 

Boat Traffic— 

At landing place, Regulation of. See. NC1SANCE. 

Bond 

Construction of. See LIMITATION AoT, MIT. IMA MOHTUtGH. 

Bought and Sold Notes 

Hoe CONTkut. 

Breach of Contract 

Se.c Contract. 

Building- 

Restoration oj old. See BENGAL MUNICIPAL ACT, s. dot. 

Burial Ground — 

See Calcutta Municipal Consolidation Act. ss. .181, 882. 

, Burmah Courts Act - 

XVU of 1875— 

s. ill. See appeal 

Butwara Khasra— 

See Evidence act, s. :v>. 

Calcutta Municipal Consolidation Act 

Bengal Act T1 of 1888— 

s. 87 and seh. II. Rnlo 1. cl, (6). License tar -Liability to tar of Company carrying 
on business through .»gents in Calcutta and not having a registered place of business. 

A joint-stock company carrying on money-lending business through Agents in 
Calcutta, where ifr lias no registered place of business, is liable to pay license tax 
under s. 87 and seh. II of the Calcutta Municipal Act of 3888. Corporation of 
Calcutta \. Standard Marine Insurance Company distinguished. 

Corporation of Calcutta c. Eastern Mortgage Agency Co. Ltd. XXV 483 

ss. 307, 335, 336, sch. II, Rule 6. Liability for keeping animals without license— 
Penalty, to whom attached — Owner -Lessee. The petitioners, as owners, let out 
a stable on hire, where ticca gharries and horses were kept by the lessee without 
taking out a license from the Municipal Commissioners. , Tho petitioners 
were convicted under ss. 307 and 336 of the Calcutta Municipal Act, (II of 1888) 
for having permitted offensive matters, „etc., and animals to be kept on tho 
premises in contravention of the provisions.of s. 335 of tho Act: Held, that the 
convictions were bad, the lessee alone being answerable in such a case for 
disregarding the provisions of the Act. The penalty, under s. 336 of the Calcutta 
Municipal Act of 1888, attaches to the owner of any land for permitting any 
animals to be,kept thereon, when he has direct possession of the land, and not when 
he hits leased it out to another. 

ABHOY CHARAN DABS V. MUNICIPAL WARD INSPECTORS ... ... XXV 625 
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Calcutta Municipal Consolidation Apt—(continued.) 

Bengal Act II o£ 1888— (continued.) ■ 

sh. 8:15, 336. Date of taking out license. In a case where the owner of a cowshed 
delayed taking out a license under s. 33ft of the Calcutta Municipal Consolidation 
Act (Bengal Art II of 1888), until the rim of the month of Way : If eld, that under 
the section as it stands there is nothing to compel a licensee In take out lus license 
before Jst Juno in every year. 

AUKHOY CHANDRA HATI V. CALCUTTA MUNICH*AT, CORPORATION ... XXIV 

• 

ss. 281, 382. Burial ground—Cei tificate for closing a burial ground, liegnisilcs of. 
The Municipal authorities issuing a certificate, under the provisions of s. 381 of 
the Calcutta Municipal Act (Bengal Act 11 of 1888) prohibiting the use of a burial 
ground must definitely specify the pointj of time from which the period fixed by 
them under that section is to run. 

Lutfur Rahman Nuhkcr v. Municipal Ward inspector ... XXV 

Carriers Act— ’ . 

Ill of 1865 - 

ss. G, 8. Negligence - Accident, Loss by—-Special contract — Suit for damage.'.. The 
plaintiffs delivered to the d< fondants certain goods for carriage to Calcutta in a 
flat belonging to the defendants. Tim goods were carried under the terms of :l 
special contractor “forwarding note," signed by tlie shipper. One of the 
conditions of the forwarding note was as follows . "The Company willnnt.be 
under any liability for damages oi compensation in respect oi loss o), n- damage 
to, goods ' except sueli liability as they are or may be subject to imdei 

the provisions of any law for the tune being m fence m of any font met other than 
this for the time being in existence between the Company mid the shipper " 
While on board the. defendants’ flat, the goods were destroyed liy fire. At the trial 
o£ the case, the defendants give evidence showing the state of things before (lie 
fire occurred, the circumstances leading to the Uiscoycry of the file (but not the 
cause or origin of it), and the mcasums taken to extinguish the fire. Held, that 
the occurrence oi a fire, under the eiveuinstmices disclosed in (he case, without 
any explanation as to the might of it. was, oi itself evidence of negligence Held, 
also, reversing the decision ol SALK, J., that lho defendants had not discharged 
the onus c ist upon them by law of showing that there was no negligent . {'ential 

Cachar Tea Company v. Hue, >> Slcan , Navigation Company explained. Held, on 
the construction of the above clause (per SALK, .1., in the Court below, a ini) per 
TKKVKIiYAN. J.. in the Court, of Appeal)’ that Urn yvords ''miy law for the, time 
being in force ” musL be taken to refer, not to the common law, but to the law as 
laid down in tlie Carriers Act (III of 1865), and that, unless their liability y\as 
enlarged by express contract, the. defimlanl Company were liable only for hiss or 
damage, of which under section 6 of that Act thnv yvore not allowed to relieve 
themselves, that is. only for loss occasion ed by the negligence or criminal aits oi 
themselves, their servants or agents. The decision of HILL. J.. in Centiat 
Cachar Tea Company v. Ttiveis Steam Navigation Company fob owed. Semitic 
on appeal (per MACPHKRSON, J., MACLEAN, C. J., doubting) that the ahoyc 
construction of the clause was correct.. ^ 

CHOUTMULL POOGUR V. RlVKKS STEAM NAVIGATION COMPANY ... XX1\ 

Case— 
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distinguished ... ... ... ... ... ... XXV 
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Case— (continued.) . 

BAM G0PAL c. SHAMSKHATON, I.L.R., 20 Cal., 93 ; L.B., 19 I.A., 22d, 
referred to ... ... ... ... .. XXIV 

Ramhari Sahu v. Madan Mohan mitter, i.l.R., -23 Cal., 339 , 
dissented from.. * ... ..\ ... ... .. XXIV 

RAMJANEE Bibee v. AMOO BEPAREB, I.L R., 15C»l.,317,diatiugnMhad... XXIV 
RAMMAYYA v. GURUVA, I.L.R., 14 Mad., 232, referred to ... ... XXIV 

Ram R\njan Chakerbati ». ram Narain Singh, i.l.r., 22 Cal., 533 ; 

L.R., 22 I.A., 60, discjissed ... ... ... ... XXV 

RANBIll SINGH v. JlHIGPAL, l.L R., 15 All., 23, followed ... ... XXV 

Regina v. NAOROJI DADABHAI, 9 Bom. U.C., 358, followed... ... XXV 

RICKUT V. METROPOLITAN RAILWAY CO., L.R.. 2 K. & I.A., 175, 

referred to ... ... * ... ... ... ... XXV 

Rodger v. Comptoir D’Escompte de Paris, L.R., 3 P.C., 465, 
referred to ... ... ... ... ... ... XXV 

ROYAL RKDIU v. LING A REDD!, I L.R., 3 Mad., 1, referred to ... XXIV 

Run B \Hadur Singh w. Lucho Koer, i.l.r., li Cal., 30i; L.R., 12 
I.A.. 23, followed ... ... .. ... ... XXIV 

RUNGO BUJAJI v. BABAJI, I.L.R., 6 Bom., 83, referred to ... ... XXIV 

SADASOOK GAMBIR CHUNDv. KANNAYYA, I.L.R., 19 Mad., 96, followed XXIV 
SADHUSVRAN SINGH v. PUNCHnEO LALL, I.L.R., 14 Cal., 1, followed ... XXV 
SAR VC CHUNDER v. COPAL CHUNDEU IjAH A, I.L R., 20 Cal , 296, discussed XXV 
SHAHUNSHAH BaGUM V. FERGUSSON, I.L.R., 7 Cal., 499, distinguished ... XXIV 
SHIP Cll VR\N L AL v. RaGHU Nath, I.L.R., 17 All., 174, distinguished ... XXIV 
SHUNKUK SINGH V. BURMAH MAHTO, 23 W.R., Cr., 25, followed ... XXIV 
SlDHEHWAR TKOR V. GYANADA I)ASI, I.L.R., 22 Cal., 291, followed ... XXV 
Sikh eh ohund v. Dulputty Singh, i.l.r.. f> Cal., 363, cited ... xxiv 
Simpson, In the goods op, i Mad. H.C., 171, followed ... ... XXV 

SITANATH PANDA v. PELARAM TRIPATI, I.I.R., 21 Cal., 869, referred to XXIV 
SlVAKiNGU v. MlNAL, I.L.R., 12 Mad., 277 distinguished ... ... XXV 

SKINNER v. CEDE, I.L.R., 2 All., 241, distinguished ... ... XXIV 

SMUHTHWAITE V. HANNAY, L.R., (1894) A.C., 494, referred to ... XXIV 

SONA'l’UN BYSACK v. Juoguthoondree DOSSEE, 8 Moo. I.A.. 60, 
distinguished ... ... ... ... ... ... XXV' 

SOOIUEEMONEY DOSSEE V. IJENOBUNDOO MULLICK, 6 Moo. I.A,. 520, 

referred to ... ... ... ... ... ... XXV 

SOOUJUOMONEE I)AVER o. St, DDANUND MOHA PATTER. 12 B.L R., 304 : 

L.R., I.A., Sup. Vol., 212, distinguished. ... . . ... XXIV 

Sooruj Buksh Singh v. Sree kishen doss, r> \V.R., Mis., i-26, followed xx v 
SOSHI BHL’SAN lH’TT V. 1’YAItI KlSHORE BISWAS, l.C.W.N. CCLVI. followed XXV 
SOUTH AMERICAN AND MEXICAN CO., In re, L.R., (1895), 1 Cli., 37. 

referred to ... ... ... ... ... '... XXIV 

Sree Narain Mitter v. Mahatab Chand, 3 W.H., 3, followed ... XXV 
SRI HATH BANEUJEE v. KHITCHH CHANDRA R.U BAHADOOR, T.L.ll., 24 

Cal., 569, distinguished ... ... ... ... ... XXV 

SUHBAYYA v. Krishna, l.L R., I t Mad.. 186, followed • ... ... XXIV 

SUPUT SINGH p. IMRIT TEWAUI, I.L.R., 5 Cal., 720, distinguished ... XXV 
SURAT LVL MONDAL v. Umar Haji, I.L.R., 22 Cal., 377, followed ... XXV 
Surender Nath Pal Chowdhuyi-. Bkojo Nath Pal chcavdhry, 

I.L.R., 13 Cal., 352. discussed ... ... ... ... XXV 

SURJAKANTA ACHARYA BAHADUR v. HE MANTA KUMAllI, I.L.R., 16 Cal., 

70G, applied ... ... ... ... ... ... XXV 

SURNOMOYEE v. DENONATH Gill, l.L R., 9 Cal , 908, referred to ... XXV 
SUTTON v. SUTTON, I, R., 22 Oh. D., 511, followed ... ... XXV 

TAHA.PROSAD Roy ?’. BHOBODKH Roy, I.L.R., 22 Cal., 931, followed ... XXV 
TARINEK Churn GHOSH v. HUNSMAN IRA, 20 W.R., 240, distinguished XXIV 
Tassaduk* Rasul Khan v. ahmed Husain, I.L.lt., 21 Cal., 66; L.R., 

201.A., 176, explained ... ... .. ... ... XXIV 

Tejendro Narain .Singh v. Bakai Singh, i.l.r., 22 Cal., 658, 
distinguished ... ... ... ... ... ... XXV 

THAKOORDA8H ACRAHJEE CHUCKJ5RHUffTY V. SHOSHBE BHOOSUN 

CHATTKRJEE,*17 W.R.,-208, distinguished ... ... ... XXIV 

Thakoordass Roy Chowdhry n. Noijin Kuisto Ghosh, 22 W R., jar., 
distinguished ... ... ... . ... XXIV 

THAKOOR DEYHEE V. R\I BALUK Ram, 11 Moo., I.A., 139. referred to ... XXV 
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THAKUR PKASHAD v. PARTAB, I.L.R., 6 All., 442, referred to ... XXIV 310 

TlLUCK SINGH v. PARSOTEIN PROSHAD, I.L.R., 22 Cal.,-924, followed ... XXV 133 
UORAH LALL v. RADHA P*R8HAD SlNGH, I.L.R., 18 Cal., 255, referred to XXV 609 
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UMAunuuK Bag v. AJADANNJSKA BlHEE, I.Ij.R.. 12 Cal., 430, followed XXIV 
UMDA v. UMKAO BEGAN, T.L.R., 11 All.. 3G7. referred to ... ... XXIV 

UNNI V. KUNCH1 AMMA, I.Ij.R., 14 Mad., 26, died ... ... XXIV 

UNNIRAMAN v. CHATHAN, J.Ij.R , 0 Mad., 4/1, referred to ... ... XXIV 

VAYAN(UKA VADAKA VlTTIN MAN,IA v. 1’ARIYAKGOT I’ADIKUAKA 
KCLtlil'l'ATH Kauuuochkn Nayar, I.L.R., 7 Mud., 89, followed ... XXIV 
VENKATA SAMI v. BUHUAMANYA. I.Ij.R., ll Mad , 88, not followed ... XXIV 
VKNKAYYA r. V!■ NKATA 1’1‘AYYA, l.lj.lt.. 15 Mad., 348, referred to ... XXV 
VI.JAYA RAGHANADHA BUDHA V. KATAMA NaJTCHIAR, 11 Moo.. I.A., 50, 

distinguished ... ... ... ... ... ... XXIV 

VlHANKUTTl v. C'HfYAMU, I.L R., 7 Mad.. 557, discussed ... ... XXIV 

VlTHIT.TNGA PAIJAYACHI r. VlTlIlliINGA MUDALI. I.Ij.R., 15 Mad., Ill, 
dissented from ... .. ... ‘ ... ... ... XXV 

VUKM4 VAJjl.A V. RAVI VUKMA1I KUNHI KlJTTY, 1.I..R., 1 Mad.. 235; 

L.K.. 4 1.A,, 70. referred to .. ... ... ... XXIV 

WAKADAK KHAN V. (,>UEKN-EMt’HKKS. I.L.R., 21 Cal., 955, dissented from XXV 
WAFADAK KHAN r. ^I'KEN-KMl'RKSH, T.L R., 2t (Jal., !)55, relied upon XXV 
VVKAIjE. In re, L.R., 42 Oh. l»., 671, approved ... ... ... XXV 

WUATHERAEE r. THOKNHURGH, I,.It., 8 Ch. D., 261. followed ... XXIV 

WOMHNH Oil UN OKI { 0 001’TO R.A.I X A RAIN ROY, 10 W.R., 15, referred to XXV 
M’OO.M AT W(A 1)K1!I.V IJNNOI’OORNA DAIsHKE, 11 II.I, R., 158, 
dist nigiuslied ... ... ... ... ... ... XXIV 

WHUillT i’. SNOW, 2 lie (lex A S.. 321, discussed ... ... ... XXV 

Ylflii; & Co. MAHOMED HoHSAIN, I.Ij.R., 24 Cal., 124, disputed from XXV 
YULE lUio. r. Mahomed Hoss.AIN, I.Ij.R . 24 Cal., 124, followed ... XXIV 

Cause of Action— 

See EJECTMENT, SUIT FOR : iKJUNt TION : I,IMITATION ACT, ART. 132. 

Causes of Action - 

Joinder of. See MISJOINDER OF CAUSES OF ACTION. 

Certificate for Costs 

Sec Costs. 

Certificate of Administrator-General - 

Sac Interest act. 

Cess- 

See IlEN(i,\E CESS ACT. 

* Decree (or arrears of. See BkngAE CESS ACT. S. 47. 

Challans— 

See S A EE FOR MtKEAKs OI< RENT. 

Charge 

Form of dim ye Criminal breach of trust—Penal Code (Ad XLV of 1860). s. 108— 
Fvim -j indictment— I’i active. Where the firs! two counts of an indictment 
churned the prisoner under r. 408 of the Penal Code with criminal bleach of trust 
in respect of two sums of money vie . Rs. 23-7 and Its. 850, respectiveh , and 
the third and last e^msit charged him with criminal breach of trust in respect of a 
sum of Rs. 9,158-fi, which last-mentioned sum, as appeared from the depositions, 
represented a ge4pr.1l deficiency in the prisoner's' account. Held, the third count 
must be struck out. 

QUEEN-EMI’HESS r. PlJKSOTAM IIAmS MOHaHJKE ... XXIV 

Charge to Jury 

See JURY. 

Misdiiediun— Criminal I ’i etc dare Cade (Act X of 1882), s. 423- -Setting aside verdict 
of the jury— Power of Appellate Court to deal with (he case. It is the duty of the 
.Judge to call the attention of the jury to the different elements constituting the 
offi lK-i 1 , and to deal with the evidence by which it is proposed to make the accused 
liable. Failure to do so amounts to misdyectiop. Queen-Finpress v Balya Saniya 
followed. Statements by some of the accused persons, which do not amount to a 
.ooiitessiou, and which do not in any wav incriminate them, arc notadmisfiibile in 
evidence against any persons other than those making them. Omission to direct the 
jury that in dealing witli the evidence aRaiusf the aee.usi d other than those making 
the statements they are not to take into consideration such statements, also 
afnouuts to misdirection. If the verdict of the jury is set aside on any of the 
grounds mentioned in cl. (d) of s. 423 of the Criminal Procedure Code (Act X of 
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Charge to Jury— (continued.) . 

1882), then there it> no restriction, on the powers of the Appellate Ci.nrl to deal 
with a case of which it btts complete seizin in any of the manners provided m that 
section. Tho law nowhere lays down that when the verdict of the jnn is set aside 
the Court must necessarily direct u ne Atrial. Wafadar Khan v. Qitien Empress 
dissented from. The course adopted in Queen-Empress v (Yllara. Regina v. 
Naouiji Dadabhai and Queen-Empress v. II mi bale Chander Chose followed 
TAJU PBAMANIK V. QUEEN-EMPRESS... ... ., ... XXV 

Misdirection—ErroneiniA verdict owing to nusdiitetinn—Failure oj justice—Criminal 
J’rocedme Code (Act X of 1882), ss. 418, 423 [d) mul 537. On a charge of rape the 
Judge in his charge to the jury said : “You will observe that this sexual inter¬ 
course was against the girl’s will and without her consent, etc instead of saving 
as he ought to have done ; “ von will have to determine upon the evidence in this 
case whether the intercourse was against the girl’s will, etc and the chaige went, 
on in the same style of stating to the jury what had been proved instead of leaving 
to them to decide what in their opinion was proved. In the concluding sentence 
of the charge the Judge said: “You have seen the witnesses, and 1 have no 
doubt that vou will return a just verdict ’’ Held, that such a ehaige amounted 
to a dear misdirection, and that the verdict was erroneous owing to such 
inisdi reel ion. Even the concluding sentence did not satisfy the requirements of a 
proper charge. The provisions in s. 423 (d) and s. 537 of the Criminal Procedure 
Code do not requite that, the Court is to go through the facts and find for itselt 
whether the verdict is actually erroneous upon tho facts. 

AM Fakir a. (JUEF.N-EmI’KESS ... ... ... ... XXV 

Misdirection - Erplaining the low — Evidence Act (J of 1872), s. 120— Communications 
to mulchteors — Privileged Communications —Admission of inadmissible evidence. 
In charging a jury it is incumbent on the Judge to explain the law to them m 
order to assist them in applying the law to the facts of the ease. Mere reference 
to sectious of the 1 Vital (lode defining the offences is not suHieioiiL. The restric¬ 
tions imposed by s. 120 of the Evidence Act in respect of what arc known .is pri¬ 
vileged communications extend also to communications made to mu hit tears 
when acting a-, pleaders for their clients. In eases tried by jury it is the duty of 
the Judge to prevent the production oi inadmissible evidence, whethei it is or e- 
not objected to hv the put Lies. Evidence relating to proposals of compioniise 
ought not, in the exercise of a proper discretion, to lie allowed Logo m as evidence 
of guilty knowledge, again.,t the accused. 

ARRAS Pi*',ADA v. Q U EUN-EMPRESS ... ... ... ... XXV 

Chota Nagpur Landlord and Tenant Procedure Act - 

Bengal Act 1 ol 1879 — 
ss. 37, ol. 4, and 39. Sec APPEAL, 
s. 124. See .1 \GIR TENURE, 
ss. 137, 139. Set: APPEAL. 

Circular Order of High Court 

No. 9 "f (ilh September 18(59. Sec MAGISTRATE, JURIKDIC THIN Oi . 

Civil Court - 

Powers of. See. PCJiLIC DEMANDS RECOVERY ACT, S. 2 

Civil Procedure Code - 

Act XIV of 1882 - 

See Bengal Tenancy act. s. lO'.i. 

s. IJL See Jurisdiction of Civil Court. 

s. 13.* See FOREST ACT : 'RES JUDICATA ’; RIGHT OI* Si IT. 

K , 15. Set*S ale in Execution ok Decree. 

s. 16A. See JURISDICTION, 
s. 25. See HlfciH COURT. JURISDICTION OF. 
ss. 26 and 30. See PARTIES, 
s. 32. See PARTIES. 

ss. 42, 46. See, ^LAlNT. * # # 

s. 53. See PLAINT. 

s. 108. See* RIGHT OF SUIT. 

s. 108. Ex parte Decree —Effect of a decree set aside at the instance of some mil ,/ of 
several defendants against whom the deciee jmssedieas ex pule—Meaning of the 
words “the decree". The words “the decree w ins. 108 <*f the Code of Civil 
Procedure mean tho whok decree made in the suit. Therefore, in a case where a 
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Civil Procedure Code— (continued.) 

Act XIV of 188 i—(continued.) 

decree has been passed ex parte against some only of several defendants, the effoct 
of its being set aside on their application under s. 108 of the Code of Civil Proce¬ 
dure is that the whole decree made in the suit is sot aside, notwithstanding that 
some of the defendants had entered appearance at the original hearing. 

MAHOMED HAMIDULLA f. TOHURKNNISSA Bill I ... ... ...XXV 155 

SB. 147, 149. See RAILWAYS Act, S. 77. 
s. 205. Sec Limitation act, akt, 379. 
s. 206. Sec DECREE : LIMITATION ACT, AHT/179. 
s. 209. See INTEREST. 

8.211. See MESN K PROFITS, 
s. 212. See COURT FEES ACT, s. 11. 

8 , 222. See lNTEKEST. 

s. 223. See Limitation Act, art. iso : Execution of Decree: Second 
APPEAL. 

as. 224, 228. See SECOND APPEAL. 

88 . 227. See LIMITATION. 

s. 230. See J.IMITATION : LIMITATION ACT. ART. IfiO. 

s. 230. Decree for ■ payment of money — Device for sale of hypothecated property, 
which also made the defendant personally liable in case of insufficiency—Mortgage 
decree. A decree, which directs fhe realization of the decretal amount from the 
h> p itheeated property, and if iiisuflicicut, makes the defendant remain personally 
liable, is a mortgage decree, and not a “ decree for the payment of money " within 
the meaning of s. 230 of the Code of Civil Procedure. Earn Charon Ithaijat v. 
Shcobarat Hai followed. Hart v. Tara Prasanm Mukherji, distinguished, doge- 
uiaya Dassi v. Thackomoni Dassi referred to. 

FAZIJ, IIOWLADAH V. KRISHNA BUMUIOO ROY ... ... ... XXV 580 

SS. 234. 235. 24N. See LIMITATION ACT, ART. 179. 
s. 235. See LIMITATION ACT, AKT. 179. 

s. 211. See appeal : Limitation : right op Suit : Second Appeal. 

3.214. Question for Court executing decree — Issue raised by defendant in separate 
suit. Section 214 of the Civil Procedure Code liars a suit brought for the deter¬ 
mination of certain questions specified therein, but does not bar the trial of any 
issue involved in those questions if the issue is raised at tlio instance of a defen¬ 
dant in a suit brought against lmn. JJasti Ham v. Vattu distinguished. 

P.HIHAlli A El SHAIK SlUKDAR V. GOPI KANTH SHAHA ... ... XXIV 355 

s. 214. Question in executum of decree --Order absolute for sale — Transfer of Property 
.Id (IV of 18S2), s. Mrt —Question arisimj as to the order absolute for sale. When 
an order absolute for sale of mortgaged property has been made, any question that 
arises as to that older absolute for sale is not a question relating to the execution 
of the decree within the meaning of s 244 of the Code of Civil Procedure. 
Ajudhia Per shad v. iiaidco ijinqh, Tiluck Singh v. Parsotein l‘roshad,Tara Prosad 
Roy v. Ithoboileb Roy. and Uctnbv Singh v. Drigpal followed. Kedar Nath v. l.alji 
Satii, Oudh hehari Lai v. Nageshar Lai dissented from. 

Akikunnissa Bibee v . Roop LAl Das ... ... ... XXV 133 

s. 244- Representative of judgment-debtoi -Purchaser at execution sale — Purchaser's 
right to be heard in support of his objections to the sale. The term 1 representa¬ 
tives,' as used it's. 244 of the Code of Civil Procedure, when taken with reference 
to the judgment-debtor, does not mean only his legal representative, that is, his 
heir, executor, or administrator, but it means his representative in interest, and 
includes a purchaser of his interest, who, so far as such interest is concerned, is_ 
hound by the decree. There, is no reason for excluding from its signification an 
execution-purchaser of the judgment-debtor’s interest. Held, therefore; by the 
Full Bench that the eases of Gour Sundra Lahiri v. Hem Chundcr Chowdhury and 
Narain Acharjee v. Gregory, so far as they decide that a purchaser at^an auction 
sale of the equity of redemption in mortgaged properties cannot come in in execu¬ 
tion proceedings under a decree upon the mortgage as a representative of the judg¬ 
ment-debtor under a. 244 of the Code, are "hot rightly decided. ' t 
jfSHAN CHUNDENR SlRKAR V. BENI MADHUB RTRKAR ... ... XXIV 62 

6. 244. Suit for declaration that the defendant is a mere benamidar for plaintiff — 
Parties to suit—Question arising in execution of decree. A suit brought by A to 
obtain a declaration that a decree originally obtained by B against C and another 
wlfich had been purchased in the name of D had really been purchased by the 
plaintiff for his own benefit was held not to be barred by S. 244, el. (c) of lihe Civil 
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Act XIV of 1882— ( continued.) 

Procedure Code, as the question raised was not one arising between the parties to 
the suit in which the decree was passed.or their representatives, but one that arose 
between two parties, each of whom claimed to be the representative of one of the 
parties to the suit, viz., B, the party in whose favour the decree wlls passed. 

GOUJt Mohun Gouli ». Dinonath karmokar... ... ... XXV 49 

ss. 244 and 258. Uncertified adjustment — Separate suit—Suit by judgment-debtors 
to recover back their property which [he decree-holder obtained possession of, in 
execution of his decree, whether maintainable. One M obtaiued a decree for posses¬ 
sion of a jote and for mesne profits against the plaintiffs. Subsequently, by a 
registered ekrarnamah, the decree-holder having received from the judgment- 
debtors (the plaintiffs) the amount due’on account of mesne profits, and also a 
further consideration of Rs. 156, relinquished an eight anna share of the jote in 
favour of thorn. The remaining eight, anna share ot the jote was also sold by tin* 
decree-holder by a registered leobata to the judgment-debtors. The heirs of tin- 
decree-holder on his death applied for execution of the decree, but notwithstanding 
the judgment-debtor's objection that the decree could not he executed, it hilling 
been satisfied by virtue of the aforesaid ekrarnamah and kobnla they obtained 
possession of the jote ; the adjustment not having bci n certified, was not taken into 
account by the Court executing the decree. On a lcgular suit 1>\ the judgment- 
debtors for a declaration of title to, as well as for the recovciy of possession of the 
jote, the defence mainly was that under ‘2-14 of the Code of Civil Proecilnre no 
separate suit would lie. Held, that such a suit was maintainable, and that s. 244 
of the Code of Civil Procedure, was no bar to it. Asiznn \. Mntul: halt Saint 
distinguished. 

ISWAR CHANDRA DUTT V. JfAJUS CHANDRA DUTT ... ... XXV 718 

s. 248. See LIMITATION ACT, ART. 179. . 

R. 248A. See LIMITATION ACT, ART. lHl). 
ss. 257 A, 258. See EXECUTION OF DECREE, 
s. 258. Sec Civil Procedure code, s. 241. 
s. 265. 8feo Partition. 

s. 266, cl. (h). Sec ATTACHMENT. 

S. 273. Sec LIMITATION ACT, ART. 176. 

s. 280. See claim to Attached Property. 
ss. 285 ; 291. See SAH-MN EXECUTION OK DECREE, 
s. 293. Sec APPEAL. 

S. 310A. See SALE IN EXECUTION OE DECREE. 

s. 310 A. Civil Procedure Code Amendment Act ( V of 1891) — Amount payable incor¬ 
rectly calculated by an officer of the ( 'on ri. The judgment -debtor wit hi n tin s l\ day s 
from the date of sale, deposited in Court, under s. 310A of the Code of Civil 
Procedure, the amount calculated in the office of the, Murisif as payable, under the 
section. The Muttsif set aside the sale. On appeal to the High Court by the 
auction-purchaser on the ground that the amount deposited In the judgment-debtor 
was not in compliance with s. 310A, and that before life sale cou’-l lie set aside it 
was necessary for the judgment-debtor to pay, m addition to what he deposited, a 
sum equal to five per cent- of the purchase money . Held, that when the amount 
payable by the judgment-debtor under s. 310A of the Code of Civil Procedure 
has been calculated by an officer of the Court, and has been deposited, an order 
setting aside the sale must be made by the Court as a matter of right; the Munsif 
therefore was justified in setting aside the sale. L'grah I,atl v. Iladlia Pershad 
Singh referred tq. 

Makhool Ahmed Chovdhry v. Bazlk Samian Chowdhry ... XXV 609 

r, 310A. Sale in execution of mortgage decree-Applied tun by mortgagor under 
s. 310.4, Civil Procedure. Code—Transfer of J’rcyperty Act (IV of 1882), s. 104, Jtules 
framed under Civil Procedure Code Amendment Act fl- of 1894). Held, (by the 
Pull Bench), Section 310A of the. Civil Procedure Code (Act XIV of 1882, as 
amended by Act V of 1894) docs not apply to sales of mortgaged property under 
tho Transfer of Property Act (IV of 1882). The rules framed by tin- High Court 
(Circular Order^No' 13, dated 27 th'April* 1892) under the provisions of s. 104 of 
the Transfer of Property Act do not ma* e s. 310A applicable to such sales. Ashruf 
Ali Chowdhry v. Nit Lai Sahu overruled; Itajaram Singhji v. Chunni Lai * 
dissented from. Quare.—' Whether a rule by the High Court under s. 104 of the 
Transfer of Property Act making s. 310A of the Civil Procedure Code applicable to 
sales of mortgaged property under the said Act would not be ultra vires. 

KEDAR NATH RAUT V. K»I-I CHURN RAM ... ... ...XXV 70? 
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Act XIV ol 1«82— f continued, J 

s. 311. Hoe Right ok Suit: Sauk in Execution ok Decree : Second 
APPEAL. ^ 

SB, 81'2; 314, 31G. See SAKE IN EXECUTION OK DECREE, 
s. 813. Sou APPEAL. 

8,310. See Second appeal. 

ss. 318, 319. See LIMITATION ACT, AllT. 144. 

S. 373. See SMALL CAUSE COURT, 1’RESIDENCY TOWNS. 

8. 375. See COMPROMISE OF SUIT. 

88. 383, 390. Sec I’AHDANASHIN LADY. 

8. 396. Sao PARTITION. 

8s. 409, 410, 413. See. LIMITATION ACT, S. i. 

s. 4‘Jl. Suit against public officer in respect of acts done bp him in his official capa- 
nt/i -Notire of suit—Suit fo> ibimaijes against a public officei — Trespass Joinder 
of causes of action -Amendment of plaint. The pie in till sued the defendant, n 
public nlVicer, t<> recover damages for two distinct acts (ri; . wrongful arrest and 
trespass) alleged to have been illegally and maliciously done by the defendant on 
two different occasions, and claimed one lump sum as damages for both the acts; 
no permission to amend the plaint was asked tor in the lower Court. On the 21st 
of October 1895 the plaintiff instituted this suit, having on the 18th of September 
1895 served the defendant vi ith a notice under s. 4‘24 of the Civil Procedure 
Cod' (Act XIV of 1882) : Held, that the former act (rt»., the plaintiff’s arrest) 
was an act done ny the defendant in his official capacity and was clearly of the 
kind contemplated bv s. 424 of tho Civil Procedure Code, under whieh two 
months' notice to tho defendant would ho necessary previous to tho institution 
of tho suit: and that the suit was rightly dismissed by the lower Court for want 
of such notice. Shahanshah Tiegtuh v. /•'eeijusson distinguished. Qiuere- 
Whetlier tho latter act (viz., the trespass into tho plaintiff’s house) cm the allega¬ 
tions in the plaint was an act done by tho Magistrate in his official capacity, and 
•whether a notice under s. 424 of the Civil Procedure Code would be necessary 
previous to suing for damages for such an nei. Held, further, that as the two 
acts were mixed up together ill the plaint, and one. lump sum claimed ns damages 
for both, and as no permission to amend the plaint was iskod for m the lower 
Court, sons to convert the suit into one for damages with reference to the 
trespass onlv, the plaint ought not to bn allowed to be amended on appeal to the 
High Court. 

JomekAra Nath Hoy Bahadur v. Prick ... ... ... XXIV £84 

8.424. Suit against tin Sect elari/of State fot India in Council—Hot ice—Public 
Demands Heroven / Act ( Bengal Act VII of 1830), s.i. 8, 9, 20— Sale foi default in 
puipnent of costs of realising Oorerament revenue --Common ground of appeal--- Code 
of Civil Procedure-, s. 544. Section 424 of the Civil Procedure Code provides that 
No suit shall he instituted against, the Secretary of State in Council, or against 
a public officer in respect of an act purporting to bo done by luni in his official 
capacity, until tho expiration of two months next alter notice in writing has been 
in the case of the Secretary of State ill Council, delivered to, or le.ft at the office of 
Secretary to the. Local Government or the Collector of the District,"’ etc. The 
plaintiff had iiist'tifted a suit against the Secretary of State for India in Council to 
set aside a certain sale of the plaintiff’s property (possession of whieh hud been 
given to tho purchaser), but had not given him the notice, prescnliod by s. 424 of the 
Civil Procedure Code. The first Court (AMEER ALr, J.) give the plaintiff a decree. 

Held on appeal (reversing the decision of AAIEEII ALI, J.) that whether or not the 
words “ in respect of an act purposing to be done by him in his official capacity"' 
relate only to a public officer and not to the Secretary of State, no suit whatcver.is 
maintainable against the Secretary of State, unless the notice prescribed by s. 424 
of the Code of Civil Procedure has been given ; and that therefore the present suit 
could not he maintained. 

THE SECRETARY OF STATE FOR INDIA r. ItA.TLUOKl DEMI " ... XXV 239 

s. 443. Sec GUARDIAN. 

ss. 499; 503. See PRACTICE. , ' J 

ss< 521. 522. See APPEAL. 

S. 522. See ARBITRATION. 

si. 525 ami 526. Arbitration award —Denial of reference to arbitration—Jurisdiction 
of Court to leter-mine the factum of reference—Appeal. Held, by a majority of the 
Full Bcucli (MacPHERSON, J., dissenting) that when an application has been 
made under 8. 525 of the Code of Civil Procedure and notice has been given to the 
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Civil Procedure Code— (concluded.) 

Act XIV of 1882— (concluded.) * 

parties to tire alleged arbitration, the jurisdiction of the Court to order the award 
to be filed and to allow proceedings to be taken under it, is not taken away by a 
mere denial of the reference to arbitratVn on an objection to the validity of that 
reference. Amrit Bam v. Ba&ral Bam followed. Held, also, that an order under 
s. 525 determining that there has been no valid reference to arbitration and reject¬ 
ing the application is n “ decree’' within the meaning ol s. 2, and an appeal lies 
from such order. Kali Prosanno Glume v. Bnjani Kant Chatterjce followed. 

Mahomed Wahidudijin v. Hakimjn ... ... ...XXV 757 

s. 532. Suit to remove a trustee and to recover possession of trust property in (lie- 
hands of a third party—Right of suit—Limitation Act (X Vof 1877], sell. 11, 
art. 134— Statute 52 Geo. 111 , Caj>. 1CJL— Civil Procedure ('ode Amendment Act 
(VII of 1S88 )—Act XX of 1863, s. 14-- Duty of ('oUector in sanctioning suit - 
Irregularity not affecting merits of suit—Civil Procedure Code, s. 578. A suit for 
the dismissal of a trustee and for she recovery of trust property from the hands of 
a third party to whom the simo has been improperly alienated is within the scope 
of s. 539 of the Civil Procedure Code— Subbayyn v. Krishna followed. / mlcshman- 
das Parashram v. Ganpalrav Krishna distinguished. Article 134 of the second 
schedule of the Indian Limitation Act (XV of 1877) applies to such a suit. The 
difference between the provisions of s. 539 of the Civil Procedure Code and those o) 

52 George III, cap. 101 (Bomillv's Act) pointed out. Persons having a right to 
worship in a temple arc within the scope of s. 539. Under that section, as originally 
enacted, the words were “ having a direct interest in the trust," and the word 
“direct” has been taken out h_v Act VIE of 1888. The inference is that the 
- Legislature intended to allow persons having the same sort of interest tli.it is 
sufficient under s. 14 oi Act XX of 1803 to maintain a suit, under s. 539. The 
Collector in giving his consent to I lie institution of a suit under s. 53!) has to 
exercise liis judgment in the matter, and see not onh whether the persons suing are 
persons having an interest in the lrti-l, lull also whether the trust is a jmbhe trust 
of tlie kind contemplated by the s-'ction, and whether there are pt unit facie, grounds 
for thinking that there has been a broach of trust. Hut where the form of the 
permission showed that lie had omiLtcd to exercise hi. judgment in ihe matter ul 
the interest of the plaintiffs m the trust such omission was held to be a mere 
irregularity and within the scope of r. 578 oi the Civil Procedure Code. 

SAJKDUR RAJ A CHOWUHUR] i;. GOUK MOHUN l>AS IU18HNAA ... XXIV 418 

s. 541. See CIVIL PROCEDURE CODE. 421. 

s. 546. See Execution ok Decree. . * 

S. 551. See Decree : J UlMiMRNT. 
a. 559. See CONTitlllUTION, SPIT FOR 
as. 562 ; 5G8. See SECOND APPE VI,. 
h. 571. See Judgment. 

S, 578. See Civil, PROCEDURE CODE, S. 539. MISJOINDER Of CAUSES OK 
ACTION: I’ARDANASfllN LADY . VAliVATION OK SUIT 
8. 584, 585 ; 580 ; 581 ; 588 ; 591. See SECOND APPEAR 
s. 591: 595, Oi l. See APPEAL. 

ss. 617, 018. See SMALL CAUSE COURT, PRESIDENCY TOWNS. 

s. 622. See LUNATIC : SMALL CAUSE COURT. PRESIDENCY TOJVNK. 

ss. 623, 024. See LIMITATION ACT, ART. 179. 

ss. 623 : 026. See REVIEW. , 

sa. 623 : 029. See SECOND APPEAL. 

s. 629. See APPEAL. 

s. 644. See INTEREST. 

S. 649. See EXECUTION OK DECREE. 
sell. TV, Forms 109, 128. See INTEREST. 

Civil Procedure Code Amendment Act— 

VII of 1888. See CIVIL PROCEDURE CODE, s. 539. 

V of 1894. Sec CIVIL - PROCEDURE CODE, S. 310A. 

Christian Father—- . * 

Application by, to be guardian of Hindu son. See GUARDIAN. 

Claim— 

Changing shape of. See CONTRACT. 

To attached property. Civil Procedure CodeJl882), s. 280—Claim by a Makuraridar 
—Limitation Act (XV of ^377), sch. II, art. 1!. Upon attachment of immoveable 

12_Ca£i,— d 
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Claim -—{continued.) 

property in execution of decree a claim was made on the ground that the judg¬ 
ment-debtor had granted a mokurari in respect of the property in favoui of the 
claimant. The claim was allowed, and the property was ordered to be sold with a 
declaration of the mokurari. More than a year after this order, the decree-holder 
who purchased at-an execution sale, brought a suit for a declaration that the 
mokurari was fraudulent and benami . and for possession and mesne profits. Held, 
that the order was a judicial determination under s. ^QO of the Civil Procedure 
Code (1882), and that, therefore, the suit was barred under art. 11 of the second 
Sohodule of the Limitation Act (XV of 1877).' 

RAJARAM PANDHY v. EUGHUHANSMAN T I 1 !WAIiY ... ... XXIV 663 

Transfer of. See TRANSFER OF PROPERTY ACT, S. 135. 

Co-heiresses— 

See Hindu Law, Inheritance. i 

i 

Collection of Assets — 

Meaning of. See WILL. 

Collector — 

Duty of. See CIVIL PROCEDURE CODE, S. 539. 

Effect of omission to give notice of succession to. See BENGAL TENANCY ACT, 8, 1G. 

Unauthorized sale by. See SALE FOR ARREARS OF REVENUE. 

Collision— 

Damage by a ship under way colliding with another at anchor—Burden of justifying 
— Duly of ship at anchor. Where a ship underway comes into collision with 
another at anchor in a proper place and showing at night an anchor light, it is 
obvious that the burden of justifying is heavily cast on the ship under way. At 
the same time there is an obligation on the anchored ship to keep a competent 
watch to show an anchor light, and to do everything to avert a collision and lessen 
the damage from it. If, as was the case here, the damaged ship is placed in a 
difficulty entirely by the erroneous course or conduct of the other, and is obliged 
to take a step on the instant, she is entitled to claim from a Court a favourable 
consideration for her action, even if that should afterwards appear not to have 
been tho-best possible. A steamship, entering the fairway of a river with the tide 
flowing, collided with the promovent’s tug atanchor in a proper place, and showing 
an anchor light. Near the tug was a pilot brig, astern of which the steamship 
wanted to round attempting to pass between the tug and the brig. She could, 
however, have taken a course astern of both. At the approach of the steamship 
both the anchored vessels, Loading against the tide, hove on their anchors, and 
drifted back. The justification set up by the owners of the steamship was that 
she was misled by the pilot brig’s drifting, the anchor light of the latter having 
been kept up. Blame to a third ship, if blame there were, was held to be no 
excuse for the colliding ship, as against the tug’s complaint. The main charge 
against the tug was {hat she did not slack away chain as soon as there was danger, 
bnt hove on her anchor. It was found, however, that if the tug were already 
drifting when thf collision took place, there was no reason to suppose that by 
slacking away chain at the earliest possible moment the collision would have been 
averted, or lessened in force. On the other hand, the facts against the impug- 
nant’s steamship were: (1) that her course could, without difficulty, have been 
directed so that, by going astern of the tug from the port side instead of crossing , 

‘ hor bows, all risk of collision would have been avoided ; (2) that there was a want 
of sufficient look-out on hoard the steamship, especially as regarded the tug; 

(3) that there was possibly also a miscalculation on the part of the steamship of 
the room to pass, with reference to the force and set of the tide. She was, 
accordingly, alone held to blame, and her owners liable in damages. 

Mary Tug Company v. British India Steam Navigation Company. XXIV 627 

Commission— 

Application to take evidence on. See PARDANASHIN LADY. 

Right of Administrator ^General to. See WILL. 

Commission allowed to Trustees— 

Calculation of . See Vf ill. ' e 
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Commission in Criminal Case— 

Commission to examine witness—Purdanashin Indy—Code of Criminal Procedure (Act 
X of 1882), 58. 6, 7, 603, 504, 505, 506, 507 —Presidency Magistrate, Power of. It 
ia doubtful if a Presidency Magistrate in the Town of Calcutta has power to issue 
a commission under as. 3011 to 507 of th'a Code of Criminal Procedure to examine 
a witness residing within his own jurisdiction ; but there is nothing in the Code 
to prevent a Presidency Magistmto examining a witness within his jurisdiction at 
some place other than the Court House. Where a Presidency Magistrate, refused, 
on the ground of want of jurisdiction, to grant a commission for the examination of 
a purdanashin lady/but offered to take. Jier evidence in his Court when cleared for the 
purpose, or in bis private room in the Court house, and she applied to the High 
Court for a commission being granted, or for such other order as they might deem 
proper, the High Court on revision directed that if tbc'hidy would take a house or 
suite of rooms not far from the Magistrate’s Court, and pay all tlm costs whieli the 
Magistrate deemed reasonable and proper, he should not enforce her attendance 
in Court, but examine her in the place so appointed, in the presence of the parties 
concerned, andintbematmerin which purdanashin ladies are ordinarily examined. 
Hem Coomaree Dassee v. queen-Emprehh ... ... ... xxjv 

Commitment— 

Pmoer of. Sec MAGISTRATE, JURISDICTION OF. 

Warrant of. Sec MAINTENANCE. ORDER OF GRIM I NAD COURT AS TO. 

Common Objeot — 

Causing grievous hurt in furtherance of. See RIOTING. 

Compensation— 

Award of. Sec LAND ACQUISITION ACT. 

Compensation to accused in criminal case —Criminal I'rocedure Code (Act X of 1882), 
,f. 560— Separate charges - Complete discharge or acquittal. The accused was 
charged under s. 352 and s. 37*1 of the Penal Code, but convicted under s. 352, 
being discharged under s. 379. The Magistrate ordered the complainant to pay 
compensation for hriugiug a frivolous and vexatious charge uiuli r s. 500 of the 
Criminal Procedure Code. The order for paying compensation was ret aside on 
the ground that s. 560 could only operate, when there was a complete discharge or 
acquittal. 

MUKTJ BEWA V. JHOTU SANTRA ... ... ... . . XXIV 

For land. See LAND AcqUISi HON ACT. 

Far use and occupation of laud. See SECOND APPEAL. * 

Complaint— 

Dismissal of . Revival of proceedings—Criminal 1’ux.edure Cade f.U.t X of 18821, 
ss. 202, 203, 437— Final disposal of case — Want of jurisdiction - ( 'onnUwn. Where 
an original complaint is dismissed under s. 203 of the Criminal Procedure Code, a, 
fresh Complaint on the same faet.i before the -aim* M igisLrate cannot be enter¬ 
tained, so long as the order of dismissal is not set a.-,ide by a competent authority. 
Nilratan Sen v. Jogesh Chundra Riiuttacharjee followul! 

Komal Chandra Pad v. gour Grand andiukmu ... ... XXTV 

Dismissal of. Revival of proceedings—Right of appeal— Criminal^ Piacctturc Code 
(Act X of 1882), ss. 423, 439— Presidency Magistrate, Jurisihrtion of. Where a 
complaint was dismissed by an Honorary Magistrate and an upplieujion was made 
to a Presidency Magistrate, ou the same facts and materials for a fre«h summons : 
field, that as a Presidency Magistrate has co-ordinate jurisdiction with an 
Honorary Magistrate, there was no right of appeal to the Presidency Magis¬ 
trate from the order of the Honorary Magistrate. The proper course would be to 
apply to the High Court under ss. 423 and 439 of the Criminal Procedure Code to 
set aside the order and direct a retrial. Nilratan Sen v. Jogesh Chundra Ilhutta- 
charjce approved. Virankutti v. Chiyatnu and Opooi ha Kumar Sett v. Probod 
Knmary Dassj, discussed. 

Girish Chunder Roy t>. Dwarka I)ahs Agauwallah ... ... XXIV 

Compromise— . . • 

See Hindu Law, Inheritance. * 

Without knowledge of attorney. See COSTS. < 

Compromise of Suit— 

Recording compromise—Agreement made out of Court, and comprising also matters not 
the subject of suit—Code of Civil Procedure (Act XIV of 1882), 8. 375. Held by the 
majority of the Full Bench, MaCLEAN, C.J., and TREVELYAN and BANERJE£,dJ. ( 
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Compromise of Suit -(continued.) 

(O'KlNEALY and BEVERLEY, JJ., dissenting) that where the parties to asuit have 
by an agreement adjusted the subject matter of the suit, the Court can, by an 
order made iu the suit under s. 375 of the. Code of Civil Procedure, direct such 
agreement to be recorded, and make a decretf in accordance therewith, even if one 
of the parties to tfie agreement object. Held (per O’KlNEALV and BEVERLEY, 
JJ.) that the Court could not m ike such an order, the case not being one to which 
s. 375 applied. Per O’KlNEALY, J. —The High Court, on its Original Side, 
exercising the equitable jurisdiction of the High Court of Chancery, would not on 
a contested motion give a decree of this nature* Per BEVERLEY, J. —Section 375 
only applies to eases where the adjustment, or satisfaction is made in Court, and 
should not be extended to cases adjusted out of Court. 

BHOJOEUKLAltH SINH Y r. IUMANATH CtIUJSE ... ... ... XXIV 

Concurrent Decrees 
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Kxecution Of. See SALE IN EXECUTION OK DECREE. 

Concurrent judgments on Facts 

See Privy Council. Practice ok. 


Condition - 

Repugnant. See WILL. 

In restraint of lease. Sec CONTRACT. 

Consent Decree 

See ‘ RES .JUWCATA.' 


Consideration— 

Right of plaintiff tn return of nioneg depn-ifed m part-paipneut of. See Sl’ECJKlC 
PERFORMANCE. 

Constructive Possession - 

See Limitation. 

Contempt of Court - 

Order refusing to commit fur. See LETTERS I'YTKNT, Hum COURT, CE. In. 

Contract— 

Action on the. See MINOR. 

Appropi intmn by vendor—Passing of pngierty—Power of re sale—Contract Jet (IX of 
1872), s.*l07 and ss. 77, 78. 79, 82 and 88 - Mca--.ui e of damages—Changing shape 
of claim - Pm deuce — .Amendment of plaint. The plaintiff under several contrails 
with the defendant produced bv manufacture goods answering to the description 
of tlic contracts and appropriated them to ihe several contracts. On notice of 
the production of the goods being given to the defendant, he directed the goods so 
appropriated to lie marked and despatched for shipment according to certain in¬ 
structions. The plaintiffs carried out these instructions, but the goods could not 
be shipped, as the vessels m which they were to be shipped were not available at 
their usual place. Held, the ownership in the goods was transferred to the 
defendant, and the plaintiffs became entitled under s. 107 of the Contract Act, 
after due notice, to* re-sell them on the defendant’s refusal to take delivery and 
to recover as damages the difference between the contract price of the goods 
and the price a* which they were resold. Sembtc .—The proper course to 
be adopted, when it is sought to shape a claim for damages differently from 
Yvhat appears in the plaint, is to amend the plaint and add a claim for damages 
on the basis of that amendment. Then at the trial evidence mdj be given in 

, support of the amended statement. But that course ought not to be allowed to * 
lie adopted after the plaintiffs have once closed tlieir ease and the defendants have 
been called on to meet the claim as originally framed in the plaint, lule <C Co. v. 
Mahomed Hossain followed. 

Clive Jute Mills Co. Limited v. Kura him Arab .... •... XXIV 177 

Appropriation by vendor—Sale of unascertained goods—Passing of properly—Breach 
of contract—Power of re-sale—Conti act A ct f IX of S 872) , s. 107 —Measure of damages. 

The contract was for sale by description of If/ bales of grov shirtings (to arrive) at 
an agreed price. It was found that the 15 bales which were tendered by the plain¬ 
tiff did answer the description, but the defendants refused to accept them, alleging 
that tjbey we*g wrongly marked. Under the contract of sale the plaintiffs had an 
expi’ess power of re-sale. After giving notice to the defendants they had the goods 
re-sold at auction and bought them in themselves as thc t highest bidders. Then 
they brought an action for the difference between the contract price and the price 
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Contract— (continued .) * # 

realized at the re-sale, framing the .suit as for loss on re-sale and not for damages 
for breach of the contract. Held, the defendants having i of used to accept the 
goods, the property in them remained in the vendors (plaintiffs), and the re-sale 
had no effect whatever. "Co such a case as this neither s. 107 nf the Contract Act, 
nor the proviso for re-sale in the contract itself, can have any ;',pp\i< alum. Such 
power is required when the property in the goods has passed to the purehaser, 
subject to the lieu of the vendor for the unpaid purchase money. The plaintiffs 
were entitled to receive only the difference between the market price of Uie day 
and the contract price,’and that was the true measure of damages. 

YULE & CO. v. Mahomed hokhain t. ... ... ... XXIV 

Denial of, by defendant . See SrECll< 10 PHKFOiniANCE. 

Hindu w'ulmv—Rever sinners— Settlement. of dispute— lkianiamali — l'ondittnn in 
restraint of lease—Transfer of Property Act (I V of IHSi), ss. 10 and IS. In an 
ikrarnaviah executed hv a Hindu widow on the one side, and her husband's 
cousins on the other, in upttlemont of disputes regarding her husband’s estate, mic 
of the conditions agreed upon.was that if either of the parties should want to execute 
a lease jointly or individually, “ it would he executed and delivered by mutual 
consultation of both the parties,” and if “ the document be not signed and consented 
to by both parties, it shall he null and void.” In a suit brought on the basis of the 
ikrarnamah to set aside a lease granted by Ihe widow . lietd, there is nothing in 
any statute law which renders such a pro\ ismn inoperative ; neither ss. 10 and 15 
of the Transfer of I’roperty Act (IV of 1882) nor am principle underlying them is 
applicable to it; it is not an unreasonable provision ; there was no absence ol 
equity in the arrangement, and effect should be given to it. 

- Kuldip Singh r. Khbtkanj Kohr ... ... ... ... XXV 

Sale af goods - Brokers bought, and sold notes --Special place of delivery “ to be men¬ 
tioned hereafter "—Disclosure of pi ineipa l - Assessment of damages - Conti act Act 
(IX nf 1H72), .ss. 4!), 0-1, 2.11 — Damages Houglit and sold notes of I’urneah indigo 
scud provided : “ The seed to bo delivered at any plai e in Bengal in March and 
Apiil 1891." It was added, “the place of delivery to bo mentioned hereafter." 
The buyer made mention of this on the 20th March 1091 in a letter to the 
broker for both parties. Tins letter, specify mg Howrah Railway station ns the place, 
was forwarded to the vendor, who replied that be would deliver at his own godowiis 
at Sulkeii. This the buyer declined. The vendor and the buyer each insisting 
that the place named by him was the pioper one for delivery, the buyer refused to 
accept at the vendor’s gndowi h or at any place oth'-r 1 bail Howiah station. 1 lie 
vendor remained for a certain time ready mid willing to deliver at, his godovtns at 
Sulkca ; and the buyer not incepting delivery at that place, the vendor declared 
the contract cancelled. The buyer then sued him loi breath of flic t out rat 1 to 
deliver at the place mentioned by the buyer. On the question whether the vendor 
had discharged his liability by readiness and willingness to deliver at his own 
godowns at Sulkca. Held, that the choice of place given originally by the contract 
to the buyer, subject only to lhe express contract that it must, be m Bengal, and 
to the implied one that it must he reasonable, had not been cn over led, by (he 
words about “ 11101111011 '’ thereafter, into a deferred question to be settled by a sub¬ 
sequent agreement. The buyer, according to the contract already subsisting, had 
the right to fix the place. There was a special promise in the. jontracl, as 10 the 
delivery, and to complete its terms nothing more was required than a mention by 
the buyer of a reasonable, place within Bengal. This had been jnadc by I 11111 . 
The contract, therefore, did not fail within s. 94 of the Indian Contract Act (IX of 
1872) dealing with cases whe.re there has been no special promise as to delivery, 
and fixing the place of production as the place, lor delivery ; but rather resembled 
what was contemplated ill s 49. And the buyer was entitled to damages on the 
couttact. 

GBBNON t. LACHMr NAKAIN AUGUHWALA ... ... ...XXIV 

Sale of unascertained goods—Breach of contract—Power of re-sale — Contract. Act 
(IX of 1872), s. 10.7— Damages. The plaintiffs sold to the defendant under an 
“ indent ” contract ten cases of tobacco at an agreed price. On arrival the defen¬ 
dant refused to pa$ r for and take flolivofy of the goods on the ground that they 
wore not the gffods contracted for. After notice to the defendaut the plaintiffs 
re-sold tho.goods and sued to recover tlm expenses of the re-sale, and the difference 
between the price realized and the contract price with intertst. Held, that cl. 1 
of the “ indent” contract gave the plaintiffs a right to re-sell the goods, and sue 
for the damages mentioned therein. Section 107 of the Contract Act had no 
bearing on H 10 caso. Yule i£ Co. v. Mahommed Hossain dissented from. 

Moll schutte & Co. w.^jUChmi ghand ... ... ... xxv 
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Contract Act— 

IX of 1872— 

SSs. 2:3, 24. Sec LA.NDL.OKD AND TENANT, 
s. 49. See Contract. 

s. 69. See Voluntary payment. „ ' 

8. 70. See CONTRIBUTION, SUIT FOR. 

ss. 77,78,79,82 and 83 ; 94 ; 107 ; 231. See CONTRACT. 

Con tractees— 


Suit by one of several. See SPECIFIC PERFORMANCE. 

Contribution 

Suit for. See LIMITATION ACT, SS. 19 AND 20: MISJOINDER OF CAUSES OF 
ACTION. 

» « * 

Suit for Contract Act (IX of 1872) s. 70— Money drjmitcd by the plaintiffs to save 
the property, of which they were co-sharers, f) am briny sold for arrears of revenue ,— 
Personal hnbiliiy—Appeal-Power of the Appellate Court to jidd parties as respon¬ 
dents-—Code of Cunt Procedure (Act XIV of 1882), s. 559. In a suit for contribu¬ 
tion by the plaint ills against the defendants, the Court of First Instance gave the 
plaintiffs a decree against one defendant and-exonerated the others. On an appeal 
by the defendant against whom the d.'eroo was passed the Appellate Court directed 
the defendants cxnn-raled by the fi:it Court to lie added as respondents, set aside 
the decree again it the appealing defendant, and passed a decree against the defen¬ 
dants who were added as respondents, as representatives of one 3 and ordered the 
amount so decreed to be recovered from tins estate of her (S’s) husband. Oil appeal 
to the High Court by the defendants, who were thus made liable, on the grounds 
that they were wrongly made parties and no decrees could be passed against them, 
and that the liability to contribution being the personal liability of S, they, not 
being heirs to her stridliun, were not Ii: hie for flic plaintiff's claim : Held. that 
there .was nothing wrong in the course adopted by the lower Appellate Court, aud 
by s. 559 ot the Code of Civil Procedure the defendants were rightly made parties. 

Alma Ram v. lialkishen dissented from. Held, also, that inasmuch as a claim for 
contribution creates only a personal liability against the eo-sbarers on account of 
whose share the payment has burn made, and does not create a charge on* the 
estate, the persons liable would not lie the reversionary heirs to S's husband’s 
estates, but those who would inherit h'*r stridiian. 

UFUNDKA Lab MUKE1UEE l\ GllONDKA NATH MlTliKUJKK. XXV 565 


Suit for. Joint wrong- doers — Decree for costs — Evidence - Proceedings in former case 
not betictvn same parties — Admissibility in evidence of finding in former case. S 
granted to G aud A a puin i of a certs i n share i n a /.ami ndari, and thereupon 1* brought 
a suit against (1, is and A for^peeiii.: performance of an agreement to grant, to him 
(P) a putni of the same share. That suit was decreed with costs, the whole of 
which wore realised from G. In a iiiit lor contribution brought by Cj against S 
and A, the lower Appellate Court found tint (f, 3 and A had conspired in setting 
up a false defence in the former suit in order to defeat P’s claim. Held, in second 
appeal, that assuming such collusion ware proved, the suit for contribution was 
not mlintainable, fl, 3 ami A being joint wrong-doers. Vayangara Vadaha Vittil 
Manja v. Paru/angot Padingara Kin uppnth Kaduyochen Nayar followed: Bro- 
jenelro Kumar Roy t'Jioird'ury v. Rash Behari Roy Chowdhry distinguished. The 
only evidence on which the lower Appellate Court had acted as establishing such 
collusion was the^inniug ot the Court in the former suit (gathered from the 
grounds of appeal in that suit). Held, that that finding was inadmissible in evi¬ 
dence, as laid down in Surender Nath Pal Coirdhry v. Brojo Nath Pal Chowdhry 
being the finding in a ease in which G, S and A were all eo-doffeifdants, and a 
third party the plaintiff ; and the case was remanded for the determination of tho • 

"question whether G, S and A were wrong-doers, aud were as such held liable for 
the costs, of the former suit. 

Gomind Chunder nundy v. Srigobind Chowdhry ... ...XXIV 330 

Conveyance — 

Execution of, by guardian contrary to permission granted. See REGISTRATION ACT, 

8.77. * . * 

Conveyance Aot of 1881— 

Statute 44 and 45 Viet, cap., 41), s. 7. See VENDOR AND PURCHASER. 

Co-share^— 

Purchase of Occupancy Right by. See BENGAL TENANCY ACT, S. 22, CL. 2. 

Right of, to sue. See BENGAL TENANCY ACT, 8. 188. '* 
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Costs— PAGE 

See. Minor : Privy Council, Practice of : Taxation ok costs. 

■ Application for stay of execution—Practice. Where the defendant w tin original suit 
applied to the Appellate Court for stay of execution of the decree pending tbo 
appeal. Held (BANfeiRJlulij, J„, disscHtiiicjj that the applicant who silked tor tho 
indulgence must pay tliePcosts of the application. 

CHUNI LAIj v. ANANTKAM ... ... ... ... *. ... XXV 893 

Attorney’s lien for costs—General jurisdiction of High Court over nil snitois—i n»i- 
promisc by parties without knowledge of attorney—Lien, Notice of—Attorney anil 
Client. The decree cibtaincd by the plaintiff in a suit was satisfied by defendant 
behind the back of the plaintiff's att(*rnoy, although he had notice of the lien for 
costs of the plaintiff’s attorney. The plaintiff's attorney thereupon applied for 
an order upon the, plaintiff and the defendant, or either of them, to pay his costs : 

Held , that the High Court has general jurisdiction over its suitors ; f hat although a 
defendant has the right to compromise with a plaintiff without the knowledge of 
the plaintiff’s attorney, such compromise must bo made with the honest intention 
of ending the litigation, paid not with any design to deprive the attorney of his 
costs, and he caunot make a gray incut to the plaintiff under that compromise, if he 
has notice of the lien for the costs of the plaintiff’s attorney. 

KHETTER KRISTO MlTTER V. KALLY I’KOSUNNO GHOSE ... ... XXV 887 

Decree far. Sec Contribution, Suit for: Execution of Decree. 

For Paper Book, Failure to deposit. See Review. 

Liability to pay. Seo ADMINISTRATOR-GENERAL'S ACT, 8, 35. 

Of jteiitioner. Sec PRACTICE. 

Order for and assessment of. See CRIMINAL PROCEDURE CODE, K. 148. 

Presidency Small Cause Courts Act (XV of 1882), s. 22 —Presidency Small Cause 
Courts Act (1 of 1895) s. 11 —Suit brought before, but detet mined after, the passing 
of Act I of 1895— Certificate for costs — (leneral Clauses Consolidation Act (I of 1 888), 
s. 6. Tho plaintiff, before, the passing of Act I of J895, instituted in flic High 
Court a suit to recover from llie defendant a sum of over Rs. ‘2,000, which was 
reduced to a sum of less than Rs. ‘2,000 before the hearing and therefore below 
the limit for suits cognizable by the Small Cause Court. At the time of its insti¬ 
tution Act XV of 1882 was applicable, by s. 22 of which Act a plaintiff was depriv¬ 
ed, in a suit cognizable by the Small Cause Court, of bis costs if he obtained a 
decree “ for less than 2.000 rupees " unless the Judge who tried it certified it was 
a fit ca-se to be tried in the High Court. The suit was not determined until after 
the passing of Act 1 of 1895, s. 11, of which the deprivation of costs applied to 
cases in which the plaintiff obtained a decree for less than 1,000 rupees. Tho 
Judge made a decree in favour of the plaintiff, and, without certifying th&t. the 
case was one fit to be brought in the High Conn, he allowed the plaintiff tbo costs 
of tho suit. Held, on appeal, that the ease was governed by s. fi of the General 
Clauses Consolidation Act (1 of 1808). Act, ] of 1895 was not applicable, and the. 
plaintiff was not entitled to his costs of suit. The primipJe of Deb Narain Duit 
v. Narendra Krishna applied. 

Tsmau. AitiFK v. Leslie ... ... ... ... ... xxiV 399 

Counsel — 

Costs of second. See TAXATION OF COSTS. 

Court Pee— • 

Payment of, after period of limitation. See Limitation Act. s. 4. 

Coort Fees Act— 

VII of 1870— 

8. 11. Suit for po&essiun and mesne profits—Code of Civil Piacedure (Act XIV of 
1882), s. 212— Assessment of mesne pi of its—Dismissal of suit—Application for execu¬ 
tion. Where, upon the application of the decree-holder, the. Court executing tho 
decree has assessed tho amount of mesne profits, but tbo necessary Court fees 
have not been deposited within the lime fixed by the Court as provided by s. 11 of 
tho Court Petw Act (VII of 1870), the suit, that is, the claim in respect of those 
mesne profits, must be dismissed ; after such dismissal no application for execution 
of the decree for me.sno profits can entertained, as no such decree is in exis¬ 
tence. The wori “suit ” in tho last part of para. 2 of s. 11 of tho Court Fees Act 
does not mean tho entire suit; it means the claim in respect of tho mesre profits. • 
Kewal Kishan Singh v. sookhari • ... ... ... XXIV 178 

sch. 1, art. 11. Probate fee—Doubtful debt. Tho uncertainty of recovering a debt 
due’to the estate of a deceased person is not a sufficient ground for a proportion¬ 
ate reduction of the fee payable in respect of probate of a will. 

IN THE GQpDS OF RAM CftUNDER GHOSE ... ... ... XXIV 567 
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Court of Wards— 

See LETTERS OP ADMINISTRATION. 

Suppression of facts bp manager under. Sec MINOR. 

Covenant for Title— 

Implied. See VENDOR AND PURCHASER. 

Covenant to repay— 

See Mortgage. 

Co-widows— 

Alienation bp one »f two. Sec PRIVY COUNCIL, PRACTICE OP. 

Cowries— 

Sec Gambling Act. 

Crabs — 

See PREVENTION OK CRUELTY TO ANIMALS ACT. 

Creditors - 

Right of, to immediate payment. See ADMINISTRATOR-GENERAL’S ACT, S. 35. 

Transfer with object to delay or defeat. See Transfer OK PROPERTY ACT, S. 53. 

Cremation— 

See Nuisance. 

Criminal Breach of Trust- 

Sec* Charge. 

Criminal Procedure Code— 

Act X of 1872, s. 31ft. See REFORMATORY SCHOOLS ACT. 

Act X fcf J882— 

s. 3. See ACT XL11 OP 1359 : REFORMATORY SCHOOLS ACT. 

SS. (>, 7, See COMMISSION IN CRIMINAL CASE. 

s. 35. Sentence -Concurrent sentences of imprisonment— Penal ('ode (ActXhYaf 
1800), s. 401). Sentences ot linprihoninent passed lor distinct offences to ran 
conciirrenEly are not warranted by law. (Jurea-Km,press v. Wa.zir .Jan referred to. 

Daitaiu Das r. ouhhn-Kmpresk ... ... ... ... XXV 

ss. 76, ftl, 90. See Warrant ok Arrest. 
ss. 106 ; 107. Sec RECOGNIZANCE TO KEEP PEACE. 

ss. 107 ami IIS. Wrongful act likely to occasion a breach of the peace — Practice — 

Rule issued upon the Magistrate —Right to appear of a party interested in the result. 

Thu granting of lease-; to tenants ol land not in one’s possession does not con¬ 
stitute a wrongful »i*t such as s. 107 of the Criminal Procedure Code (Act X of 
1882) contemplates. Where the notice directs a person to show cause why lie 
should not be bound down to keep the peace, it is improper to make an order 
directing him to execute hoods for his good behaviour. When a rule is issued 
upon the Magistrate to show cause and the order sought to be set aside is one 
that is only intended to seen re the peace of the District by binding down the 
petitioner, the Magistrate is the only party entitled to be heard. Any other party 
interested in the result of the order cannot appear. 

Driver h>, Quejen-Kmi'jiess ... ... ... ... XXV 798 

ss. 107, 145. Dispute concerning land — Procedure — Recognizance. Where a dispute 
likely to cause a breach of the peace exists concerning possession of land, proceed¬ 
ings under n. 145, and not under s. 107, of the Criminal T.’roceduraVode should bo 
instituted. 

DOLEGOJUND CHOWDHRY V. DHANU KHAN ... ... ... XXV 559 

ss. 110. See Security for Good Behaviour. 

8. 118. See CRIMINAL PROCEDURE CODE, SS. 107 AND 118. 

8. 123. See SECURITY FOR GOOD BEHAVIOUR, 
as. 133; 133,137 ; 137 ; 140 ; 144. See NUISANCE, 

B. 145. See CRIMINAL PROCEDURE CODE.-SK. 107 AND 115 ; POSSESSION, ORDER 
op Criminal court as to. 

s. 1 ' 145, Possession, Order of Criminal Court as to—Parties to proceedings—Manager 
in possession. A person who is in possession of land merely as manager for the 
actual proprietor should not be made a party to proceedings under 8. 145 of the 
CrJfcninal Procedure Code. Behari Lull Trignnait v. Darby followod. 

BBOWN v. PR1THIRAJ MANDAU ... ... ... ... XXV 423 
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Criminal Procedure Cod e—(continued.) 

Act X of 188:4— (continued.) 

s. 148. Older far, and assessment of, costs—Power of Alagis.rate — Delay—Notice to 
parties. An order for, and the assessment of, costs under s. 148 of the Criminal 
Procedure Code should be made at the time of passing the decision under s. 145 of 
the Code in the presence of the parties. Such costs should not be ordered and 
assessed by the Magistrate after along interval, and without allowing all the 
parties affected an opportunity to appear and show cause. 

QUEKN-KMPltESS ?!.’TOMIJ UDDl ... ... ... ... XXIV 767 

as. 155, 150 ; 165. See DAMAGES, SUIT FOR. 
s. 160. Sec WARRANT OF ARREST. 

S. 177. See MAINTENANCE, ORDER OF CRIMINAL COURT VS TO. 
s. 182. See JURISDICTION OF CRIMINAL COURT, 
ss. 202 ; 203. See COMPLAINT. 

MS. 202 ; 254. Sue MAGISTRATE, JURISDICTION OF. 

s. 297. Sec JURY, VERDICT OF. 

ss. 306, 307. See JURY. 

ss. 337. 339. See PRACTICE. 

s. 350. Sec W IT NESS. 

s. 364. See MAGISTRATE, JURISDICTION OF. 

M. 399. See REFORMATORY SCHOOLS ACT. 

MS. 404, 520, 522. Sec APPEAL IN CRIMINAL CASE 
s. 418. See CHARGE TO JURY, 
s. 423. See COMPLAINT. 

s. 423, cl. (b), sub-see. 3. Penal Code (Act XL 1 of 18GU), is. 147, .579 —Xnlumteuient 
of sentence. Lu a case where the accused were convicted by a Deputy Magistrate 
of the offence ol' rioting under s. 147 and theft under s. 379 t.f tlie Penal Code 
mid sentenced t«i four months for the first and two months lor the latter ollgnce, 
but on appeal the District Magistrate, considering the. ua.su to be, one of theft rather 
than not ing, abandoned the sentence under s. 147, but upheld the conviction under 
s. 379 of the Penal Code and sentenced them to six months' rigorous imprisonment: 
jffcM.'that what tins District Magistrate had m effect done was to enhance t,h> 
sentence under s. 379 of the Penal Code, which he had i < power to do under s. 123, 
cl. (ft), sub-see. 3 of the Code of Criminal Procedure. 

RAMJ5AN KUNJRA v It A MKH EL A WAN CIIOWRE ... . XXIV 316 

Arpin Sheik «. AitouDi datia ... ... xxiv ai7 note 

M. 423 (d). See CHARGE TO J CRY 
s. 437. Soe Complaint : Nuisance. 
s. 439. See. COMPLAINT. 

s. 488. See MAINTENANCE, ORDER OF CRIMINAL COURT AS TO 
ss. 503, 507. See COMMISSION IN CRIMINAL CASE 
s. 511. See RECOGNIZANCE TO KEEP PEACE. 

s. 517. Order os to disposal of peopeity as to whu-b no (•(tem tins been com nut'rd 
Property found by Police in possession of accused At*mist-rate, Power of. The 
accused was convicted of criminal br'iieh of trust m respect of certain niniirv 
belonging to the complainant, and on bis conviction tl • Magistrate, made an order 
under s. 517 of the Code of Criminal Procedure, directing tb.it an amount enuil to 
the moneys embezzled should bo repaid to the complainant out of certain sums of 
money found by the Police on the person of the accused. Held, that the Magistrate 
had no power to make the order under s. 517 of the Criminal Procedure Code, 
there being nothing to show that any offence had been committed with regard to 
the property, or that it had beon used for the commission ot :mv offence. 
QUEEN-EMPRESS I'. FATTAH CHANG ’ ... ... ... XXIV 499 

s.522. Restoration of possession of immoveable property — Dispossession by use of 
criminal force. The wordis 11 an offence attended by criminal force ’’ in s. 522 of 
the CriminaJ Procedure Code (Act X of 1882) mean an offence of which criminal 
force forms an ingrodiont. Section 522 is not applicable to cases where there has 
been no conviction for criminal force, either separately or as an ingredient of the 
offence of which- there is a convictioh, ay id where there is no finding that any person 
has been dispossessed of any immoveable property by criminal force. Lnehnri 
Dass v. Initial hall, arid Soshi Iihusan Butt v. Pyari Kishore Biswas followed. 

RAM CHANDRA BORAL v. JlTYANDRIA8 ... ... ... XXV 434 

u. 526, Cl. (<?)• See TRANSFER OF CRIMINAL CA8F,. 
s. 536. See JURY. 

S. 537. See CHARGE TO J&RY : FACTORIES ACT ; WITNESS. 

12 CAL .—C 



xxxiv 


INDEX. 


PAGE 

Criminal Procedure Code— (concluded.) 

Act X erf 1882 —(concluded.) 

s. mo. See Magistrate, Jurisdiction ok : Witness. 

s. 555. Seo MAGISTRATE, JURISDICTION OF. 

S. 5(50. Seo COMVHNS'TION. 

Criminal Proceedings— 

Adding parties during course of. See POSSESSION, ORDER OP CRIMINAL COURT 
AS TO. 

Commencement of . Sec WITNESS. 

Revival of. Son COMPLAINT. 

Crops— 

Suit for damages for dish nint of. Seo SECOND APPEAL. 

Cross-examination of Witness— 

Called by Conit. Seo WITNESS. 

Cruelty to Animals— 

Soo Prevention op cruelty to animals Act. 

Custom— 

See ' Res judicata.’ 

Damage— 

By ship under may colluiing with another at anchor. See COLLISION 

Threatened. See INJUNCTION. 

Damages— 

See CONTRACT. 

For distraint of crops , Suit for. Seo SECOND APPEAL. 

For illegal distraint. Suit foi. S.v LIMIT \TION ACT, S. 22 : WRONGFUL DISTRAINT. 

For theft or misappropriation, Decree far. Sec HINDU LAW, JOINT FAMILY. 

Measure of. See CONTRACT. 

Measure of and Assessment of. See CONTRACT. 

Suit for. ' S'T CARRIERS ACT, S. ti : CIVIL PROCEDURE CODE, S. 424 : JURISDIC¬ 
TION op Civil Court. 

Suit for. Opium (Act I of 1878), s. 9 —Act XIII of 1857 —Wrongful entrance and 
• illegal seai ch. Liability of Police <tfficcr for — Code of Criminal Procedure (Act X of 
1882), ss. 155. 156 and 165 ■■Non-evgniz iUe offence. An offence under s. 9 of the 
Opium Aet (I of 1878 ), and not coining inne r s. 14 of that Act, is a non-cognizablc 
offence, and is therefore cue for which by ». 4 of the Criminal Procedure Code a 
Police Ollierr cannot nrresL without warrant; and he has therefore under s. 155 of 
the Code no authority to hi vertigate such au offence without the order of a Magis¬ 
trate ; nor under s. 165 can ho make a search in respect of it. The power of arrest 
without warrant referred to in cl. ( 9 ) of s. 4 of the Criminal Procedure Code is an 
unqualified power, and not a conditional power, ns in s. 24 of Aet Xllf of 1857, 
which only gives the right to 1 Police Offii er to arrest without warrant iri ease the 
accused doe-, net fifniiih the security reouired by that section. Where a Police 
Officer, therefore, in respect of an offence under s. 9 of the Opium Act, not coming 
under s. 14 of that Act, made a search in the house of the accused without an 
order of a Magistrate : Held that his action could not be justified, either undor 
s. 24 of Act XIII of 1857, or under the Code of Criminal Procedure, and that he 
was liable in an action, for damages for the illegal search. 

• Bahajul Shah v. Tahak Nath Chowdhry ... ... •... XXIV 691 

“ Date of the Decree "— 

Meaning of. Sec LIMITATION ACT, ART. 179. 

Debt- 

Tnterest paid on. Soe J./IMITATION ACT, SB. *19 AND 20. 

Uncertainty of recovering. See COURT FEES ACT, SCH. I, ART. 11. 

Debt of Father— 

Liability of son to pay. Sec HINDU LAW, JOINT FAMILY. 

Declaration of Title— 

Suit for. See ‘ EES JUDICATA.’ 
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Declaratory Decree— 

Suit for. Boo JURISDICTION OF CIVIL COURT. 

Suitfor. Specific Belief Act (I of a. 4‘2 —Suit for declaration that the defendant- 
is a mere benamidar for plaintiff. In ;v suit by A to obtain a declaration 
that a decree originally obtained by Bfagainst C and another,.which hud been 
purchased in the name of D, had' really boon purchased by Ihr’plaintifT tor his 
own benefit: Held, that inasmuch as it was not necessary to ask for an injunc¬ 
tion, the suit was not barred by the proviso to s. 12 of the Specific Relief Act. 
GOUR MOHUN GOULT V. DlNONATH KARMOKAR... ... ... XXV 


Decree— 

A bsol ate , for foreclosure . Sec MORTG AG F.. 

Adjustment, or satisfaction of. See EXECUTION OF DECREE. 

Amendment of. See LIMITATION ACT, AHT. 17'J. 

Amendment or alteration of decree—Power of the High Court to amend decree of 
lower Court improperly fitrawn—Civil Procedure Code (Act A' IV of lHHid), ,s\s. 206, 
551 —Effect of dismissal if Appeal — Practice. The order of dismissal of an appeal 
under *. 561 of the Civil Procedure Code, being a final detcrmnniliuu of, and an 
adjudication on, the question* raised in the appeal, is a " decree ” ; and in this 
respect there is no distinction between an appeal which is dismissed under s. 551 
of the Civil Procedure Code, and an appeal which is dismissed under ,mv other 
section of the. Code after full hearing. Boyal lieikh v. Dinga Iteddi referred to. 
When an appeal is dismissed under s. 551 of the Civil Procedure Cod'', or in the 
case of a second appeal when the decree is one ot dismissal, the effi-ct pi.icticully 
is to make the decree which is continued the filial decree to be executed in the 
suit; and the High Court making sueli order has power to amend the decree of the 
lower Court which has been m effect confirmed b\ it, *o as to firing it in conformity 
with the judgment which is also confirmed. 

Uma Sundauj Devi v. Hindu Bvsiunj chowdukani ... ... XXIV 


Consent, setlinq aside. Sec PRACTICE 
Dismissing party from suit. See ‘ ltES .JUDICATA.' 

Execution of, not materially defective, Application for. See LIMITATION ACT. 


ART. 179, CLH. 4 AND 2. 

Ex parte. See CIVIL PROCEDURE CODE, s. 108. 

Ex parte. Suit to set aside. Sec RIGHT OK SUIT. 

For damages for theft or misappropriation. See HINDU TAW, Joint Family. 
Form of. Sen BENGAL TEN vNCY ACT, S. 50 : INTEREST ‘ LEASE. 

Form of decree —Suit for ni tears of tent -Failnte of plamtlp to prore alleged wile of 
rent—Ascertainment of prujier rate—Ihthj of Coin t. In a i-uit fur iutimi-s of rent 
at certain alleged rates ill which the plaintiff fails to prove the rate-, a g. <f iij him 
it is not the duty of the Court to ascertain what were the fair rales unless it i 
asked to do so. The case of Punnoo Singh v. Ninjlmi Singli does m lav down , 
contrary rule. 

RASH DJIARY GOPF. 0. Kit IKON RlNGIl ... - ... ... XXIV 


For money. Sec EXECUTION of Decree. 

For payment of money. Sec CIVIL PROCEDURE CODE, s, 2‘JO. 

For possession and mesne profits. See Limitation. 

For sale, Form of. See. DEPOSIT OK TITLE-DEEDS. » 

For sale of hypothecated property. Sco Civil Procedure Code. s. 

Inaccordance with award, with slight modification. See ARlslTRATlQN. 

Not subsisting at time of sale. Sec SECOND APPEAL. 

Passed by Recorder of Rangoon. See Appe al. 

Possessory decree—Specific Relief Act (I of 1877). s. 9. Where, a deen e was passed 
under s. 9 of the Specific Relief Act (1 of 1877)'giving the plaintiff possession, and 
also’diracting that the costs of removing huts and filling up cxcav times should bo 
paid by ttc defendant under this decree : Held, that the latter portion of the 
decree was beyond the scope of a possessory decree under s. ‘.fed the Spi-eifie. Relief 
Act and must be set aside. 

Tilak Chandra Dasb v. Fatik Chandra Dass... ... ... XXV 

Right to. See BENGAL TENANCY ACT, S. >6. 

Set aside at iustaitce of some only of defendants. See Civil Procedure Code, 
S. 108. . * 

Transfer of, for execution. Sec SECOND APPEAL. 

Transfer of, to High Court for execution. Sec LIMITATION. 

Deed of Adoption- 

See Limitation act, arts* 92,93. 
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Deeds of Gift - 

Between joint brothers of part of family estate. See ONUS 01’ PKOOF. 

Defendant added by Court— 

See Parties. 

Delay— 

Son CRIMINAL, PROCEDURE CODE. S. HR 

Delivery of Goods 

Place <>f. See Contract. 

Denial of Execution 

S«> Registration act. s. ;ia. 

• * 

Denial of Title- 

Sec Landlord and Tenant. 

Deposit of Decretal Amount 

Incorrectly calculated by officer of Court. See SALE FOR ARREARS OK RENT 

Deposit of Money - 

Tn pait-payment of consideration, tlight of plaintiff to return of. See SPECIFIC 
PERFORMANCE. 

Deposit of Title-deeds - 

Transfer of Properly Act (IV of 18.32), s. 5!J —TJqtntablc mortgage—Immoveable pro¬ 
perties situated partly outside the. limits of Calcutta—Transaction in Calcutta-- 
Decree Jor sale -Form -f decree — Practice. The defendant borrowed money from 
the plaintiff in Calcutta liy deposit of tuIe-deeds, relating to immoveable properties 
.situated partly inside and partly ontsi lo the limits of the town of Calcutta. In a 
suit by the plaintiff it was held that tlis transaction h.ivingtakcu place in Calcutta 
the mortgage was vtlid as an equitable mortgage under s 50 of the Transfer of 
Property Act. though some of the properties were .situated outside the limits of 
the town, and that according to the practice of the Court- the appiopriaic reined} 
in such .i mortgage suit is a decree for sale. 

Srlnatk Rov r. Godadhkr 1)vr ... ... ... ... xxiv 348 

Discharge or Acquittal— 

Complete. Hoc COMPENSATION. 

Discretion — 

Of To.liny Officer. Sec TAXATION OK COST*. 

Dismissal of Appeal- 

See JUDGMENT. 

Dismissal of Suit- 

See COURT FEES ACT. S. 11 . RES JUDICATA . SPECIFIC PERFORMANCE. 

Disposal of Property— 

.i.s to which no offence has been committed See CRIMINAL PROCEDURE CODE, 8. 517. 

Disqualification to try Case- 

See Magistrate, Jurisdiction of. 

Distraint 

Suit for compensation for illegal. See BENGAL TENANCY ACT, S8. 121 AND 140, . 

Distraint of Crops -- 

Suit for damages for, and for money paid. Sue SECOND APPEAL. 

District Judge— 

Jurisdiction of. See HIGH COURT, JURISDICTION OF : LUNATIC : PROBATE. 

Withdrawal of appeal front. See HIGH COURT, JURISDICTION OF. 

Distriat Magistrate— 

Authority of. See POSSESSION. 

Division Court- 

gee FULL BENCH, REFERENCE TO. 
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Divorce— 

8eo Marriage. 

Divorce Act — 

IV of 1869— 

ss. 7, 35 and 15. Sue PRACTICE. . *. 

Document— 

Execution of. See I’ARIMNASHIN I.APV . WILL. 

Power of Court to inquire into genuineness us well os validity of. Set’ REGISTRATION 
ACT, S. 77. • 

Unregistered. See FORGERY. 

Documents - 

Sec Inspection ok Documents: 

Ejectment— 

Liability to. See Landlord and Ten ant. 

Suit for. See Landlord a mi Tenant ■ Right ok Suit. 

Suit for. Suit, against si uerut defendants - l\u ties. Joinder of— < 'a use of action. I u 
a, suit for ejectment against several defendants who set,up various titles to dilleumt 
parts of the land claimed there is only mi" i,an~>e ot action, notsever.il distinct and 
separate causes of action. So held, setting aside the decree ol the District Judge 
who liad dismissed the suit for misjoinder of earn n.s <>J action. 

ISHAN CHUNDK.R HA/.RA v. lUMESWIR MONDOL ... ... XXIV H31 

Suit for , and for leinoral of tiers. See LIMITATION Act. \UT. :I2, 

Election of Municipal Commissioners 

Sec JURISDICTION OK CIVIL COURT. 

Encroachment - 

See Landlord vndte.wsi’ Limitation \ct Aiir, I2i. 

Endowment 

ScoHiNhu Lam, Kndiuvmkn'i . 

Succession m management of. See LIMITATION ACT, VRT. 12 I 

English Law - 

JIow Jar English ton is apphe tolc in Co UniUn - l,mv i dating to peisonolly —Trim of 
years — I rincninns - -('onsfntt lion ot power m deed to incest. The English law ivl.u- 
mg to personalty applies to personalty in India held by British subjects and 
others to whom the English law is applicable. \ term ul years is therelons per¬ 
sonalty m India as it is m England. Armenians in India are, subject to the 
English law. A power contained in a trust, deed to invest Rs. -20,000 “ in or 
upon any rent or (lovcrnmont securities, or in or upon anv public, funds at interest ” 
is of an optional character, and not imperative, amt does not alter the rliarietcr 
of the original property so a. to ennveit it from personalty into milt\. 

Nicholas c. Askhar .. ... ... ... .. XXiv 216 


Enhancement of Rent- 

Sutt for. Sec Bengal Tenancy Act. s. ihs. Evidence : •landlord and 
Tenant. 

Entire Estate — 

See Assam Land and Revenue regulation , sale for arrears ok 
Revenue. 


Entry— 

Made in measurement pipers. See EVIDENCE ACT. S. ■15. 

Equitable Mortgage— 

Sec deposit ok Title Deeds . Mortgage. 

Equity and Good Conscience- 

See Specific Performance. ■ # • 

Estates Partition Act- 

Bengal Act VlII of 1876— * 

See partition. 

s. 51. See Evidence act, s. 35. 

ss. 116, 150. See LIMITATION ACT, ART. 14. 

B. 123. See SALE FOR ARREARS OF REVENUE. 
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Evidence- 

Sea Charge to Jury • Contract : Sale in Execution 01 ? Decree: Will. 
Additional evidence in Appellate Court. Sec SECOND APPEAL. 

Admissibility of. Soe CONTRIBUTION, SUIT l 1 'OR. 

Question of. See SMALL CAUSE COURT, PRESIDENCY TOWNS. 

Rejected by first CourUbut accepted on appeal. See PRIVY COUNCIL, PRACTICE OF. 
Rent Receipts, proof of genuineness of—Onus of proof—Bengal Tenancy Act (VIII of 
1885), s. 50— Suit for enhancement of rent — Appellate Court. PoV'er of. In a suit 
for enhancement of rout the defendant produced certaui dakhilas and deposed to 
having received them cm payment of rent. Held, that this was sufficient evidence 
to prove them. Held, further, that it was perfectly open to t-ho lower Appellate 
Court, which had to deal with the facts of the case, to say whether taking the 
receipt, which extended over a number ol vejirs togethci, and having regard to 
the fact that the receipts did not specify the years to which the amounts related, 
the amounts paid in any particular year were partly for the icufcs of that year 
and partly for the arrears due in respect of previous >ears. To eutitlo the 
plaintiff to a decree for c:iihaue"::ni. , nt of rent on the grqunJ of a n alteration in 
the area of the defendant's holding, the plain till must show that the defendant is 
holding lands in excels ol wli it lie is paving rent Cor, and 111 older to do that he 
must show for what qumitii.v of l.md the defendant is pn\ mg rent. 

SlJR.1 V K WTA tUUAIUUE BtNKSVVAR SlIUIX .. ... XXIV 

Evidence Act — 

[ of 1872 -• 

ss. 11 and 13. Judgment not. inter pines -Admissibility m cvideiu'e of judgment 
informer case —The subjcct-mattei of the former suit mil being identical it it It that of 
the latter suit, judgment n 1 elerant. The rule laid down m the eases of (7 u/jtt hall 
v. FatteU Call, and of Ski ruder Math Tat Cltuwdlu y v. lingo Math Pal Chomlhrtj, 
has btxfii materially ipialilied oy the l.visioiis of tie) Privy Council, m the cases 
of Ram linnjnn Cnahe.rbati v. Ham Narain Singh etui IhUti Kunwar v. Kn.sho 
Vershad. Under certain circumstances, m cor tarn eases, the judgment in a 
previous suit to which one of the parlies m the sub-uquunt suit was not a party, 
may ho admissible in evidence lor cert tin purposes ami with certain ohjectn in 
the subsequent suit. In a case where the previous suit was lo recover a two-thirds 
share of the property in question, and the subsequi ut suit was by a different 
plaintiff to recover die remaining one-third share ot the same property : Held, 
in tho subsequent suit tile judgment :n the previous-suit wis not admissible in 
evidence,*the subject matter in die two suns not being identical. 

Teru Khan v. Ra.ivni momun das ... ... ... ... XXV 

ss. 11, cl. “2. and 21, il. : 3. Admissibility of pa lit mn and u-iiUcn statement Jiled m 
a previous proceeding. Where the plum;ills and some of the defendants were 
co-owners ol' certain properties, the question at issue being whether there was a 
partition between thorn, and whether under that partition tho dnlenduinx came, 
to bu in possession of a specilie, propelly in lieu of their shares in all the propel*- 
tics, a petition and a written statement tiled by the defendants m certain previous 
suits admitting the partition, and the exclusive acquisition of the specific property 
were put in hut objected to as inadmissible in evidence : Held, that the documents 
were admissible agaiwst those defendants under ss. 11, cl. (2), and 21, cl. (3) of tho 
Evidence Act. Nam Vtnayek v. Narhan relied upon. 

GYANNESSA V. MOTJaRAKANNESSA .. ... ... ... XXV 

s. 27. Information received from the accused — Statement leading to the discovery of 
a fact — Admissibility of such statement. If the statement of an aqe used person 
in tho custody ot the Police is a uecoijnurj preliminary of the fact thereby dis- 
"covered, it is admissible under s. 27 of the Evidence Act; it is immaterial whether 
the statement is sufficient to enable the Police to make the discovery by them¬ 
selves, or is only of such a nature as to require further assistance of the accused 
to enable them to discover the fact. Empress of India v. Pancham dissented 
from. Queen-Empress v. Nana followed; Adu Shikdar v.. Qmert-Empress 
referred to. 

Legal Remembrancer v. chema NashVa^ "... ... * ... XXV 

h . sub-see, 5. Statements as to existence of relationship—Proof of age and order 
of birth of children. Case in which the plaint in a former suit verified by a ‘deceas¬ 
ed member of tbe family, and as such having special means of knowledge, was 
hvM admissible under s. 82, sub-sec. 5 of the Evidence Act (I of 1872), to prove tho 
‘ order in which certain persons were born and their ages. 

DHANMULL V. RaMGHUKDER OHOfcsE ... *■... ....XXIV 
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Evidence Act— (continued.) • 

1 of 1872— (continued.) 

s. 35. " Butwara Khasra"—Estates Partition Act (Benqal Act VU1 of 1876). 

s. 54 —Menaurewenl pavers, Entry mode, in- “ Record/' A butwara hhasra or 
measurement paper pivp.ired under s.»54 of the Estates Partition Act (lhrgal 
Act VIII of IS70) is not a ,l record” within tin- moaning of s. 3.7of tlio Evidence 
Act I of 1872. An entry made theioui of the name, n[ a truant m posHessmu is 
notadinissihlo in eviilem; ■ under that section. Mold Chuu'dhni v. Phi ro Aliscnni 
referred to. , 

Pekma Roy ». Kishkn Roy * ... ... ... ... xxv so 

s. 85. See PRACTICE, 
s. 92. See Lease. ■ 

s. 92. Moi tgage — Salt—Conduct of partus --Oral Emdeiii'e when admissible to pi ore 
that an apparent mile in a mortgage- - Admissibility of ]> not evidence to vary a in itten 
contract. Oral e\ nlcne-* of the act** and mini net of pa'tie-,, micIi a.-, oral evidence 
that possession rrnmiuPd with the vendor notwithstanding tin- execution of a 
deed of out nnd-ont sale, nf admis-uhlc to punv that the deed was intended to 
operate only as a mortgage. 

PKEONATH SllAHA r. MaDHU SrinN imriYA ... ... ... XXV 003 

a. 92, prov. 3. Parol evidence, qualifying an einiagemenl m a mitten document- 
Admissibility oj sm It evidence - lie serration of question us to the admissibility of 
evidence The pioper meaning of proviso 3 lo s 92 of fie* Evidence Ai t (1 of 1872) 
is that a contemporaneous oral agreement, to the effect (hat a written contract 
was to be til no force or effect, and that it was to impose no obligation at all until 
the happening <>t i certain event, may fie proved Au oral agret tin nt pnrpoiting 
to provide that this promise to p iv on demand in a proniissorv note though abso¬ 
lute, in its term-, was not to Iv enforceable hv suit until the happening of a. parti; 
cular event, i e . tint the legal obligitinii to pnrlorin ibe promise was to* tie 
postponed, is not sueli an agreement as falls within tin* proviso 3 to s. 92 of the 
Evidence Act Juqutanuwl Missel v. Serglmn Stugh , and Cohen \. Bank of 
Jieimnl followed, (jut stums us fr> file admissibility of e\ idenoe, should lie decided 
as they arise, .md should not be iv-crvcd until judgment in the e.iso is given. 

Jadii Itai v. Blioholaran Xunity followed. 

RAMJim’N SEHOWriV i . OfiltOKK NATIf OHATTEK.IEM .. ... XXV 401 

s. 115. See MINOR. 

S. 120. See PHIVII.KUED ('I'MWMt'U’JON 
a. 165. See WITNESS. 

Exchange - 

See Tkanseeis ok Puor ekty Act, s 11h. 

Rate of. See EXECl TION OK DECREE. 

Exciseable Article 

Definition of. See IlKNGAD IvYCJSE ACT, K. 4. 

Execution of Decree 

See Limitation Act, aht. 179: iho: Second Aiteau. 

Adjustment or satisfaction of decree Civil Proceedme Code (AttXTV of 1882), 
is. 257 1, 253 -Sanctum of Court to agitcmculs for satisfaction of deuce- Payments 
by judgment-debtor under void ngicement Effect of uncertified payments to decree- 
holder. A sum paid under an agre< incut void under s. 257A of the Civil f’roi odure 
Code cannot be acknowledged or recognised m execution of a decree under s. 258 
of the Code, unless it has been certified within the jiroper time. Agreements 
for the satisfaotiun of a judgment-debt not kanctioned under s. 257 A of the 
Civil Procedure Code are void; but, if sanctioned, they may be carried out 
in executfoil. 

Purga Prasad P,anerjeb v. La lit Mohan Singh Roy... .. XXV 86 

Abdication for.’ Sec COURT FEES AC’I, s. 31: LIMITATION : LIMITATION ACT, 

ART. 179j Oli. 3. 

Application for stay of >. See COSTS. • t * 

Charge—Attachment, without sale—Transfer of Property Act (TV of 1882), s.s. 07, 99, 
lOQ—itcs fhdicata. The plaintiff, n j udgm en t - or ed i t< > r, had in the High Court 
obtained a decree against the defendant, whereby it was ordered that the defen¬ 
dant should pay to the plaintiff a sum of Rs. 1,68,123, and that the said sum 
should be a charge on certain immoveable properties situated in the mofussil and 
specified in a schedule to tfce decree. In August 1894 the plaintiff obtained an 
order for tftmsfer of the decreo to a mofussil Court and sent a copy of the decree 
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Execution of Deoree— (continued.) • 

lor execution there. Ho obtained iu that Court an order for attachment and sale 
of the property, but that order was reversed on appeal iu May 1895, the High 
Court holding that the properties could not bo sold iu execution o£ the decree, but 
that a separate suit«must be brought under s. 07 of the Transfer of Property Act. 
The plaintiff then applied to the Court that passed the decree for an order for 
transmission of the decree to the mofussil Court with a view to execution. That 
application was refused by RALE, J., who held that the decision of May 1896 was 
conclusive as to the plaintiff’s right to attach the property as distinct from a sale 
or to sell it except after a suit under s. 67 of the Transfer of Property Act: Held 
on appeal {reversing the decision of SALE, 3.) that the application was not res- 
judicata. Held, also, that an order for attachment only as distinct from a sale 
could be made. A ubhoyessui y Iiabec v. Court 3 unkar Panday explained. Chundta 
Nath Dey v. Burrnda Shoondury <1 hose referred to. 

(rOUKI SUNKER PlNDAY V. AUHOYESWAUI 1>A1SEE ... ... XXV 

Code of Civil Procedure (Act XIV of 1382), ss. 223 and 649— Bengal, North-Western 
Provinces and Assam Civil Courts Act (XII of 1887)r ». 13— Redistribution of 
local areas. Effect of -Jurisdiction of Munsif A obtained a deoree against B in 
the Court of the first Munsif of Howrah. After the decree, the local arua, within 
which the cause of action arose, and the judgment-debtor resided, was transferred 
from the first to the second Munsif. On an application by A for the execution 
of his decree in the Court of the second Munsif which allowed execution . Held 
that the second Munsif had no jurisdiction to entertain the application and 
allow execution, and that the application ought, to have been made, in the Court 
of the first Munsif which passed the decree. 

Kalh’ado Mukerjee j>. DinoNath Mukerjee ... ... XXV 

Effect of striJdni / off application for. See LIMITATION. 

Mode of. execution —Mortgage—Snbn guent mortgagee—Execution against prupei ties 
outside the local jurisdiction of file High Court—Leave to sue—Letters Patent. 
High Com t. 1865, cl. 12— Application of restrictin'words of that clause. Proper¬ 
ties vvitliin Calcutta were mortgaged to the plaintiff, and these properties together 
with other properties out of Calcutta wore mortgaged to a second mortgagee. In a 
suit against the mortgagor and the second mortgagee, it was held that after 
the usual mortgage decree was made the second mortgagee had the right 
to proceed against the properties out of Calcutta for the realization of 
any balance of the mortgage, money that might remain due to him. The restric¬ 
tive wofds of cl. 12 of the T.att Ts Patent 1865 apply to the case of a plaintiff, 
but there is no similar restraining provision applicable to a case where the person 
seeking the exercise of ilie Court's jurisdiction is the defendant. 

KlSSORY MOHUN ROY V. KALI CHURN GHO.SE ... ... ... XXIV 

Order of Pi ivy Council — Decree, for casts — Rate of exchange. In converting into 
Indian currency the amount of co-ts expressed in sterling in an order of fler 
Majesty in Council the rate of exchange is the rate winch prevailed at the tune 
wbeu the order was made. . D.ikhinn Mohan Itog Chntcdhry v. Saroda Mohnn 
Roy Ghuv'dhry followed. 

Mahomed ahdul Hye ... G.ura.1 Saua i ... ... ... XXV 

Proceedings and ordem in. Sec LIMITATION. 

Question arising in. See CIVIL PROCEDURE CODE. s. ‘244. 

Question for Court in. See CIVIL PROCEDURE CODE, 8. 214. 

Stay of execution -Decree for arrears of rent—Decree for money —Code of Civil 
Procedure (Act XIV of 1882), s. 546. A decree for arrears ot rent is a “decree 
for money ’’ within the meaning of s. 546 of the Code of Civil Procedure. 

. BANKU BEHAUY SANYAL V. SYAMA‘CHURN IJHUTTACHARJEE ... XXV 

Execution of Document— 

Denial of. Soo REGISTRATION ACT, H. 35. 

Executor - 

See HINDU LAW, WILL : WILL. 

Commission to. See MAHOMEDAN Law. 

Costs of. See PROBATE. 

Mismanagement by. Sen PROBATE. 

Ex parte Hearing of Case — 

See Pur, v Council, Practice of. 

Facsimile of Name— 

Execution of will by impression of. See Wild i * 
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Fact- 

in issue not finally decided. See ‘ Res JUDICATA.’ 

Factories Act— 

XV of 1881 (as ameuded by Act XI of 189J)— 

as. 15 (g) and Proviso (1), 17. BengaUMunicipal Act (Bengal Act III of 1884), s$. 8-20, 

321— Liability for neglecting to keep a factory in a cleanly state—Criminal Proce¬ 
dure Code (Act X of 1882), s. 537 — Nuisance — Sanction. The Inspoctor of facto riot 
having found the latrines of the Hastings Mill within the Serampore Munici¬ 
pality in a filthy state instituted a prosecution against the manager of the mill, 
but the prosecution failed. He then prosecuted, as representing the Municipal 
Commissioners of Serampore, the Chairman of the Municipality, who, on convic¬ 
tion, was fined Rs. 200 for 11 neglecting to keep tlvj factory free from effluvia 
arising from a privy ” under the provisions of the Factories Act and of the Bengal 
Municipal Act, s. 320 : Held, that (be conviction of the Chairman was unsustaui 
able on the finding that the Municipality and the occupier of the factory wore 
jointly responsible. Ihfld, further, that it lay upon the occupier of the factory 
as being primarily liable for breach of any of the provisions of the Factories Act 
to give the strictest proof of circumstances exonerating himself from the liibilitv 
in order to fix it on any other person. 

CHAIRMAN OF THE SERAMPORE MUNICIPALITY r. INSPECTOR OK FACTORIES. 

HOOGHLY ... ... ... ... ... ... XXV 454 

Fees to Collector- 

Effect of non-payment of. See BENGAL TENANCY ACT, w, 1C. 

Ferry— 

Compensation for loss of. See LAND ACQUISITION Ac i. 

Findings of Fact— 

See Second appeal. 

On evidence after remand. See SECOND APPEAL. 

Fishery— 

Right of: See JURISDICTION. 

Suit for rent of. See JUKI8DIOTJON. 

Foreclosure- 

Decree absolute for. See MORTGAGE. 

Suit for. See RIGHT OF SUIT. 

“ Foreign Exciseable Article ” 

See Bengal Excise act. s. 4, 

Forest Act— 

VIT of 1878— 

llh. IX, ss. 45 to 56. Drift and stranded lint be i , Hu/ht of Government, nndci 
s. 45, to collect and store, with obligation to not if '//•— Meaning of “ iiilkur" — 

Test of Res judicata—-Cinii Procedure Code f.lct XIV of 1882), s. 1-8. The object 
of Ch. IX of the Indian Forest Act, 1878, is to regulate the rights of owners, 
and not to deprive them of their property in drift and stranded timber and wood. 

Section 45 of that Act does not divest the ownor of, or transfer to the Government, 
any right therein. Nor does anything in the Act affect Iho right yl the Govern- 
ment to tako possession and dispose of timber and wood whereof they arc tin* 
undisputed owners. But, upon certain conditions only, the Government have 
a right to the possession of any drift and stranded timber and wood, collected 
by thoir officers, which, however, may be claimed by the true uwntr, who may be 
a person holding a julkur, or water right, comprehending those things. The con¬ 
ditions are that the officers of Government shall store the timber in the manner, 
and issue the notifications, required by the Act. In case of such procedure not 
being followed, and the wood boing treated as the property of the Government, 
the latter are, in the event of the wood boing found not to belong to them, in no 
bettor position th^n any other trespasser. The title to collect given to the 
Gove.rnmnnt by« the Act is coupled with and dependent upon, the duty of giving 
notice to .the public, in order that the true owner, whether he be a person from , 
whom the wood has drifted away, or the owner of a julkur, or however he may lie 
entitled, may olaim the drifted timber in the manner, and within the time, 
prescribed by the Act. There is no presumptive ownership of the Government 
save where their officers collect, and hold, for the truo owner, in the first instance, 
subject to # the statutory duty of giving notice. The Government having taken 

12 CAL.—/ 
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Forest Act— ( continued.) 

VII of 1878— (cdntinned.) 1 

possession of drift timber in the river Teesta as having an absolute right thereto, 
the zamindar owning land on the bank asserted by this suit his right to it, on the 
ground of bis owning th e julkur where the^ iver passed bv, Tind through his lands. 

This julkur, as fy?showed, had been decreed in J882 to his predecessor in estate, 
in a suit against the Government. Held, that this term, signifying water-right, 
was aptly used to include the right to drift and stranded timber as well as to 
fishings, or other interest of a similar kind in the produce of tho river— a right 
decreed in the above suit. The rule is that where a final decree is couched in 
general terms, the extent to which it ought to be regarded as res judicata can only 
be determined bv ascertaining what were the real matters of pontroversy in the 
cause. That the question of the right to drift and stranded timber was included 
in the julkur, decreed in 4882, was, in their Lordships’ opinion, established by 
intrinsic evidence in the record of that suit. They concurred with the High 
Court that, corn; spoil deuce and ordeis by officers, of dates subsequent to tho former 
decree, could not be received as aids to its construction. Hut tho record showed 
that the right was in controversy before the judge and that he meant to include it 
in tho julkur, which he decreed. The /.amindar’s claim was, therefore, adjudged 
to be established. 

Amrjteswart Dew r. The Secretary of state for Indi\ ... XXIV 604 

Forfeiture of Tenure— . 

Sec Landlord and tenant. 

Forgery— 

Abetment of forgery by writing out the deed —Unregistered document purporting to 
be a valuable security—Penal Code ( Act XLV of i860), ss. 109, 114, and 407. The 
accused was not only the writer but also took an active part in the preparation 
of a document, the alleged executant of which was dead before the date of the 
document., and the person who really had an interest under the document was 
convicted under s. 82 of the Registration Act (III of 1877). But evidence was 
wanting to show that, the accused took any part in the forgery of the name of the 
alleged executant; Held, that the accused could not be convicted of the offence 
of forgery under s. 467 of the Penal Code. There being nothing on the record to 
show that tho accused was a party Lo, or took any part in, the actual forgery of the 
document, or that lie was present on the occasion when it was forged, the proper 
section to convict him under would bo s. 4E7/109, that is of abetment of forgery, 
and not ii. 467/114. An unregistered document, though it may not bo a valuable 
security until the registration is completed, ” still" purports to he a valuable 
security within tin, meaning of s. 467 of the Penal Code. Queen-Empress v. 
Rnmasami approved of. 

Kashi Nath nauk v. Queen-Empress ... ... ... xxv 207 

Using a forged document—Penal Code (Act XLV of I860), ss. 463, 471—“ Fraudu¬ 
lently," Meaning of. Deprivation of property, actual or intended, is not an 
essential element in tho offence of fraudulently using as genuine a document 
which the accused knew or had reason to believe to be false. Queen-Empress v. 
Haradhan overruled. 

QUEEN-EMPRESS i> a ABBAS ALI ... ... ... ... XXV 612 

Fraud— 

See Right op Suit. 

Suit for relief on ground of. See LIMITATION ACT, ART. 120. 

Fraudulent Bepresentation- 

to age. See MINOR. 

Full Bench— 

Reference to power of a single Judge sitting alone to refer n case in which the value of 
the subject matter in dispute does not exceed Rs. 50—Division Court—Rules of 
the High Court, Ch. V., Rule 1, Ch. VI, Rules 1 and 6—Statute 24 and 25 Vic., 
cap. 109, s. 18. A reference to the Full Bench cannot be made a Judge of the 
High Court sitting alone to hear oases m which tho value of the subject-matter 
dispute does not exceed Rs. 50. 

NABU MONDUL v. CHOLIM MUIiTjIE ... ... ... .. XXV 896 

Further Inquiry- 

See Nuisance. 

Evidence on. See SECURITY FOR GOOD BEHAVIOUR. 
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Gambling Aot— , 

Bengal Act II of 1867— 

s. 6. Common gaming house — Cowries— Instruments of gaming. Coirries may be 
treated as instruments of gaming where they are used as counters or as a means 
to carry on gaming. The finding of cmVries in a house upon scorch made under 
a warrant will under s. 6 of the Gambling Act (Bengal Act IT'of 1867) raise a 
rebuttable presumption that the house is used as a common gaming house. 

queen-Emprebs v. makund ram ... ... ... ... xxv 

General Clauses Consolidation Aqt— 

I of 1868— 
s. 6. See COSTS. 

X of 1897— 

See Reformatory Schools Act. 

Gift- 

See Mahomedan Law. 

Absolute. See HINDU LAW, WILL. 

Of share of profits in Tnhikdari Estate. See WILL. 

To idol not in existence at testator's death. See HINDU LAW. 

Gift OY6P- - 

Sue Hindu Law, Will. 

Good Faith - 

Meaning of. Seo TRANSFER OF PROPERTY ACT, B. 58. 

Government — 

Bight of, to colled and store drift and stranded timber. See FOREST ACT. 

Grievous Hurt 

Causing, in furtherance of common object. See RIOTING. 

Ground of Appeal— 

See Second Appeal. 

Grounds of Appeal 

See APPEAL. 

Guardian— 

Appointment of guardian--Guardians and Wards Act < VIII of 1H90), ss. ‘J and 17 — 
Application him Christian father to be appointed guardian of Ins Hindu minor son 
— Matters to be considered bg the Court in appointing guardian. A. who was oi igi- 
nally a Hindu, but afterwards became a Christian and abandoned his family res : - 
denco, applied to bo the guardian of the person of his minor son. On the 
objections of tlie paternal and maternal uncles of the boy that, under the circum¬ 
stances of the case, the father was not a fit and proper person to be appointed the 
guardian of the minor. Held, although the father is pYima fad" entitled to the 
custody of his infant child, he can bo deprived of Mich parental right if the 
circumstances justify it; therefore in a case where a child who was brought up as 
a Hindu, and who expressed a desire to remain a Hindu, and was'lmng with his 
Hindu relation, who was maintaining him and was locking after his education 
properly, it would not be to the welfare of the child that be should be handed over to 
the father and brought up in the Christian faith, and that the Court below, under 
the circumstances of the case, was right in dismissing the application. 

MOKOOND LAL SINGH 0. NOBODIP Cl!UNDER SlNGIIA ... ... XXV 

Execution of Conveyance by, contrary to permission granted. Sec REGISTRATION 
ACT, 8. 77. 

Guardian ad litem— Guardians and IFards Act (VIII of 1890), «. 58 —Civil proce¬ 
dure Code, s. £43, as amended by s. 53 of Act VIII of 1890— Minor, Representation 
of. in suit. Section 53 of Act VIII of 1890, amending the Code of Civil Procedure, 
expressly requires the appointment of a guardian ad litem, whether or not a 
guardian is appointed under Act Vlll <jf 1890. In a suit against a minor, tho 
summons was attempted to be served on his guardian appointed under Act VI tl 
of 1890, blit no guardian ad litem was appointed in the suit. Tho suit was 
decreed ex parte, no one having appeared for tho minor. Held, that the decree 
must bo set aside and the case sent back m order that the minor might tic- 
represented in accordance with law and tho caso retried. 

Pakeshuj^Pebshad Nabain Singh i> rewat mehton... .. xxiv 
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Guardian— (continued.) 

Of lunatic's person. See LUNATIC. 

Power of guardian lo mortgage minor's property — Act XL of 1858, s. 18— Guardians 
and Wards Act VIII of 1890, s. 80, read with s. 2, Retrospective effect of—Mortgage 
without sanction of Court. A mortgage of a minor's property', made by his guardian 
holding a certificate under Aot XL of 1858, without obtaining sanctiou of the 
Court as required by s. 18 of the Act, is absolutely null and void. Section 2 of 
the Guardians and Wards Aot (VIII of 1890) does not givo retrospective effect to 
m. 30, which, therefore, does not apply to a mortgage executed before the Act 
came into operation, so as to destroy its void character and ronder it merely 
voidable. 

LA LA Huhko ProSAD V. BasarutU ALt ... ... ... XXV 909 

Uncerlificated, Powers of. So a LUNATIC. 

Guardians and Wards Hot - 

VIII of 1890- 
Sec Guardian. 

s. 80. Spo registration act, h. 77. 
s. 53. See GUARDIAN. 

High Court— 

jurisdiction of. See COSTS. 

Jurisdiction of. District Judge, Jurisdiction of — Appi'.al—Appeal withdrawn from the 
District Court—Civil Procedure Code (Act XIV of 1882), s. 25. An appeal, tlic 
subject-matter of which was over Rs. 5.000 in value, was wrongly presented and 
filed in the District Judge’s Court, and was subsequently upon application by the 
appellant withdrawn by the High Court under s. 2 a of the Civil Procedure Code 
and registered as an appeal to that Conn. Thu order of withdrawal left it open to 
the respondent to raise objection on the. score of want of jurisdiction of the District 
Court at the time of hearing of the appeal. Held, that when an appeal is trans¬ 
ferred under s. 25 of the Civil Procedure Code, it must be hoard subject to all the 
objections which could betaken before the Court from which it has been transferred. 

The High Court, therefore, had no jurisdiction to hear the appeal. Peary .hall 
Mosoomdar v. Komal Kishore Dassia, and Ledgard v. Bull referred to. 

RAM NAUAIN JOSHY D. PaUMUSWAR NARAJN MAHTA ... ... XXV 89 

Jurisdiction of, Properties outside. See EXECUTION OF DECREE. 

Power of. See DEGREE. 

Power of interference of. See REVISION. 

Power of, on revision. See NUISANCE. 

Hindu Law— 

See Privy Council, Practice of. 

Adoption. See LIMITATION ACT, ART. 119. 

Adoption. Widow — Direction to accumulate — Second adoption. Whore a power to 
adopt was given by a testator to his widow, who was also the executrix of his will 
and to two other executors eoujointly : Held, that such power was bad. Under 
Hindu law power to adopt can be given to a widow only, and she has no capacity 
to adopt save uudc%the express permission cf her husband givon in his lifetime. 

Per TREVELYAN, J.—A Hindu testator canuot direct the accumulation of the 
income of his estate for an indefinite period, if there is uo beneficial interest creat¬ 
ed in tbe property in order to render the gift whether under the will or inter vivos 
valid. By a second adoption a widow divests herself of tho mother’s estate in the 
same way that she divests herself of her widow’s estate on the first adoption. 

. AMRITO LALL DUTT M. SURNOMONI’D.AST ... ... ... XXV 662 

Endowment. See LIMITATION ACT, AllT. 124. 

Endowment. Alienation by de facto Manager of an endowment—Limitation Act (XV 
of 1877), sch. II, art. 91. The principles of llunooman Persaud Pandey’s case 
apply to the alienation of property by the de facto manager of p.n HinSu endow¬ 
ment. The possession of suoh manager cannot be treated as adverse to the 
endowment. Semble —Article 91 of sch. II of the Limitation Aot (XV of 1877) 
jias no application to a suit to set asidS such alienation. Vnni v. Kuncki 
Amma and Sikher Chund v. Dulputty Singh cited. 

bheo Shankar Gir v. Ram shewak Ohowdhri ... ... xxiv 77 

rnJicriLyure. Bengal school of Hindu Laic — Co-heiresses — Compromise — Reversioners. 
According to the law of the Dayabhaga, when several daughters inherit the estate 
of their father, they are competent to enter int-o any arrangement regarding their 
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respective rights in that estate, provided chat such arrangement docs not interfere 
with the rights of the reversionary heirs except by way of accelerating their 
succession. 

KailashChandra Chuckekbutty y.,K ashi Chandra Chuokerhutty. XXIV 339 

Inheritance. Letters of administration—Probate and Administration' .-tel (V of 1881)— 
Prostitute — Succession to property of degraded woman. In the absence of an y 
local custom or usage to the contrary, a woman of the town is no heir to her 
deceased sister, who yras also a woman of the town. Siva sang it v. Minal distin¬ 
guished. A woman of the town, who is a Hindu by birth docs not cease to be a 
Hindu by reason of her degradation, and succession to her property is governed 
by Hindu law. 

SARNA MOYKE BEWA V. SECRETARY Of STATE FOR INDIA ... ... XXV 251 

Joint family. Joint Hindu family under Mitakskara law—Sale of joint property in 
execution of decree against father—Decree for damages for theft or misappropriation 
—Antecedent debt—Pious duty of sons to pay father's debt—Bond fide purchaser , 
Equities of. In execution of a decree for damages for theft or misappropriation 
against M and S, two of the members of a joint Hindu family under the kiilak- 
shara Law, ancestral property of the family was sold, and tlie purchasers took 
possession. In a suit by the sons of M and 8, and several other members of the 
family for recovery ol their interests in the property. Held, that there was no 
“ debt, antecedent” to the decree in this case ; that even if ihe right to obtain 
damages for the theft or misappropriation could be said to have created a “ debt," 
tlic debt was tainted with illegality or immorality, the sons were not under a 
pious duty to pay the debt, and the interests of the sons did not pass by the sale. 

Held , also, that the purchasers in this case were not entitled to the. equities of a 
bond fide purchaser, as the decree, if examined, would have put them upon inquiry. 
I’AREMAN DAS8 V. BHATTU MAHTOK ... ... ... XXIV 672 

Shidh'in. Inheritance and devolution of bind liana property — Hindu law, Man iage 
— Presumption as to form of mairiage. Under the Hindu law of the Bonnies 
School, in the absence of any evidence to the contrary, a marriage must be pre¬ 
sumed to have taken place in one of the approved forms ; therefore the heir of a 
woman to her stridhana property is the nearest kiusmau of her husband and not 
of her father— Thaleor Dcyhec v. Hai Batuk Ravi. Gojabai v, Shahgjiroo Malgji 
Hajc Bhoslc, and Oridha-i Lnl v. Government of Benya 1 referred to. Thu 
Virmitrodaya cannot be retemd to where the Mitakshara is clear. 

JAGANNATH PRAHADGURTA V. RUNJIT SlNUH ... ... ... # XXV 354 

Will. Consh action of Will — Adoption—Power to adopt—Validity of power to widow * 

and executors to adopt—Exercise of such power by widow with consent of the 
surviving execute!—Direction for accumulation with proper limitation—Bight of 
adopted son to the corpus and surplus income during the lifetime oj the adiphve 
mother. The testator by his will authorised and empowered his wife to adopt a 
son in the following words: "I hereby authorize’and empower my wife and 
exeeutrix, and ray executors and trustees, to whom, 1 give full permission and 
liberty to adopt after my decease a son, and in case of his death during liis 
minority or on attaining his full ago, and without leaving male issue to adopt a 
second son and in oaso of his death during minority or on attauiiug such age and 
without leaving male issue to adopt a third sou, and no more, etc. Jlcld : The 
power of adoption was valid. The testator associated ihe other executors with his 
wife for the purpose of ensuring a wise exercise of her discretion in the selection 
of a son for adoption and not with the intention of making it an essential condi¬ 
tion of adoption that they should take a part in the ceremony of adoption from 
which under the Hindu law they wore precluded. Held also, The power was 
giifon to the executors qua executors, and therefore survived to the holders for the * 
time bding of the office of executors ; the death of ouo of them before the power 
was exercised did not therefore render the power void. The power was validly 
exercised by tho wife adopting with the consent of tho surviving executor. The 
mere fact of the Surviving executor not having actually and physically taken in 
adoption was not # a failure to comply with the terms of the power. In the ninth 
clause of the will’tbe testator, afifcr directing certain payments to be made out ol 
the income of the estate, proceeded as follows: ‘ ‘ But in no case shall such adopted m 

son have or exeroise any control or dominion over my estate and effects until the 
death of my wife ; after whioh event I direct my said executors and trustees to 
make over the whole of my estnto and effects, both real and personal, moveable or 
-immoveable, whatsoever and wheresoever and of what nature or quality soever, to 
such adopted son who »ball survive niv wife, if he shall have attained his age of 
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eighteen yews during tho lifetime of my wife, or on his so attaining such age after 
her decease, to whom and his heirs I give, devise and bequeath the. same." Held : 
The second adopted son was not presently entitled to the surplus income or profits 
of the properties until the death of his adoptive mother, not to have the corpus 
(even after provision being made for tho payments mentioned in the will) of tho 
estate made over to him It is not incompetent for a Hindu testator with proper 
limitation to direct an accumulation of the income of property which under his 
will vests iu his executors or trustees. In the absence of special provision the 
limit must be that which determines the period during wh'ich the cou-se or 
devolution of property can ho directed and coin, rolled by a testator. 

AMRITO IjAI.L DUTT V. SUliNOMOYUK 1MKSKB... ... , ... XXIV 

Will. Construction of Will—Devise of immoveable properly—Bequest to widows—Life 
interest—Succession Act (X of 1865), s. 82— Hindu Wills Act (XXI of 1870), 
s. 8—C lift over. A Hindu testator gave a twelve annas share of his pro¬ 
perty to lus two wives by cl.. ’2 of his will which was, as follows: “My 
first and second wives shall together be entitled lo .twelve annas of all the 
properties left In mo, and 1) and ft. sons of my father's sister’s sons ft.N.C, 
deceased, who hive been living m eomtnensulity from the time of mv pre¬ 
decessor, nhitll be entitled to a fuir annas share in equal shares, according 
to the following rules Clause 1 was as follows: “ If then: should be any dis¬ 
pute or disagieament between inv two wives, or if there being any disagreement 
between either or both of them and the executors ab iveuam si she or thev live in 
my family dwelling-house, or according to the rules of Hindu religion m some 
bolv place, maintaining a good character, then each of them shall receive a 
monthly allowance of R-. 10 for maintenance, but if otherwise she shall bo entire¬ 
ly di prived of her right “ Cliuse 0 provided that no person of the f nnilv of the 
fathers of his two wives should lie able to exercise any control over the money and 
property left bv the testator. Clause 0 provided for tho education ot the testator’s 
sister’s sou. The gift over was to the effect fli it anyone acting contrary to the 
terms of the will should be deprived of hi* iuteri si which should m due course 
devolve un the other heirs, li was found on th.- evideue ■ that foifeilaire under 
el. 4 of the will had b<-cn incurred by the defendant R, the vonngcr widow of the 
testator, by reason of her having broken the condition relitmg to residence. 
Held, that s. 82 of the Indian Succession Act (X of 1865). w inch enacts that 
“ where property is bequeath.'il to anv person, lie is entitled to the whole interest 
of the testator therein. unless it appears from tic-will that only a restricted 
interest, a^ps intended tor him.” appli.d to the case. Held, also, that the will 
gave only a ri strutted mil rest to the widows, and that cl. 2 of the, will should be 
construed as giving to the widow* as joint tenants a lite-inte.rcst in a twelve annas 
share of the estate with the light of survivorship. The danse in the. will as to 
residence was \alid and binding. Held, further, that the plaintiff, tho son of 
testator's sister, who was m ex'-i"uec at tin- date of the testator’s death, and 
who was the. nexl reversionary"hdr after his widows, was entitled to take under 
the gift over, and not the heirs to the stridkann of I’, the elder widow of 
the testator. 

£H0!<4 T A HINT J>KUYA r. PEARY Jj.VLiTi SANYAI. ... ... XXIV 

Will. Construction of mill — Execute) g bequest —(lift to mi idol not in existence at the. 
testator’s death — Existence of idol—Dedication. No valid gift or dedication of 
property can he miqjo by will tti an idol not in existence at the time of the testa¬ 
tor's death. The power conferred by will to make a gift must be a power to 
convoy property lo a person in existence, utlicr actually or in contemplation of 
I iw, at the death of the testator, llai Molivahoo v. liai Mamoobai lelied upon. 
JLJl’ENDRA L'L RORAEi r. IIliM CHU.NlfttA BORAL ... ... XXV. 

Will. Construction of Will — “Malik,” Meaning of. as applied to female legatees — 
Contigent bequest— Gift absolute -Life estate—Indian Succession Act (X of 
1865). s.v. Ill and 125— Direction against, alienation. A Hindu, .survivor 
ol two brothers in a joint family under the MiUkshara law, died, leaving 
a widow and two daughters, a brol he r’s widow, and three daughters of his brother. 
In his will it was provided {inter alia) that hf¥> <^au$hters, and brothers* daughters 
“ fjjiall be maliks and eome in possession in equal shares of all the moveable and 
immoveable properties.” It was also provided that in the event of any of the 
daughters of the testator or of his brother dying childless her share ‘ ‘ shall devolve 
in pqual shares on the surviving daughters,” “ but such share shall have no 
connection with her husband’s family." The will made a further provision that 
the daughter should not have on any .i -cmint the right to^ell or alienate their 
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shares. Held , (1) The expression m/iliks ordinarily implies an absolute gift, and 
there is no authority for introducing into the will the idea that a female ought 
not to obtain anything beyond an estate for her life-time. (2) Having regard to 
s. Ill of the Indian Succession Act (applicable under the Hindu Wills Act, 1870) 
and the Privy Council case of Norepdra Nath Sircar v. Kamalluisini Dasi, the 
provision of survivorship applied only to the ease of a daughter dying during the 
life-time of the testator, and did not bake effect in the present case, the daughter 
whose share was iu question having died several years after the testator's death. 
(3) As to the direction against alienation, s. 126 of the Indian Succession Act 
provides for a ease like this, and the (laughters receive their share* as if there was 
no such direction. (4) The will was not open to the construction that there was 
a life-estate only conferred by it on the daughters. 

IjMjA Raxijf.wan TjAIj v . Dal Komi? ... " ... ... XXIV 

Will. Construction of Will—Mitakshnra fondly— Principles of construction of 
operative words in mils Qiid documents—Effect of emiterl upon technical, or cleat ly 
disposing, words used—Dispositions iu accordance with the law of inheritance-- 
“ Putra putrade krame.” There are two cardinal principles in the construction of 
wills, deeds, and other documents. The first is that cleai and unambiguous 
dispositive words are not to he controlled or qualified by am general ex¬ 
pression of intention. The second is that technical words, or words of known 
legal import, must have their legal effect, even though the testator uses 
inconsistent words, unless these inconsistent words are of such a nature as to 
make it perfectly clear that the testator did tint use the technical terms in their 
proper seme— Docd. CJalhiu v. Gallnn referred to and followed. In a Hindu 
will an heritable and alienable estate is to be understood by the use of the 
words “shall become mnhlr ," unless the context indicates a diiTereut intention. 
The woids putra putiade krame have acquired a technical force, and are used 
as meaning an estate of inheritance. That a testator may have imperfectly 
understood the words which he has used, or the oJTeds of conferring an hereditary 
estate, would not justify the giving an interpretation to his words other than 
their legal meaning. A will contained the following in favour of the testator's 
sistcrVson, ini., that he “becoming my sthulabislnlclo (substitute) and becoming 
malik of all my estate and properties shall . . . enjoy, with sou. grandson 

and so on, in succession (pah a putrade kiamc) the proceeds of my estate ’’ Pro¬ 
visions followed for the maintenance of this nephew’s widow, and of his daughter, 
should he die ; and a gift <>' or that “iu the absence of the said nephew’s son. 
grandson, great-gi andson, ,uid *. 0011 , then of the sons horn of my sisters . , the 
eldest, with son, grandson ami so on 111 su-cessum, shall’’ receive the owncislnp. 
On a claim by the nearest qohnjn sapiudas of the testator against the nephew for 
the construction of the will : Held, that on the true construction of flu- entire 
will, the jrriinn facie legal meaning of the disposing words used was not control¬ 
led by the context, so as to establish any contrary meaning by making it clear 
that the words were nut used in their proper sense ; that there was no intention 
expressed to given succession of life-estates to the nephew and his male issue onl\ 

— -a disposition which would not have' uncorded with'Hindu la\ ; hut that an 
alienable and heritable estate was devised to him. Specified property was given 
by the will in trust for the income to be expended for religious and charitable 
purposes with an express prohibition of alienation of this properly*. Them was also 
a gift of the testator’s estates to Government for charitable purposes in the event 
of no one entitled to ho the testator’s sth/dabishikto remaining alivd. If expressed 
as to the heritable estate 111 which the beneficial interest accompanied the gift, 
the prohibition ot alienation would have been merely void, without any effect upon 
the disposition of that estate. Made, however* as to property given for lehgious 
arid charitable purposes it was valid by Hindu law. No decision as to the effect of 
the gift over of the secular heritable estate was required, inasmuch as the 
contingency upon which it was limited to go over had not occurred, and might 
not occur. 

Lalit Mohun StNcrH Roy v. Chukkun LalRoy ... ... xxiv 

Will. Executor—Position of an executor tinker a Hindu will before the Hindu Wills 
Act (XX/o/l 870} came into force—biff(pence in position between an executor under 
a Hindu will and an executor under an English will — Probate, and Administration 
Act (V of f881), ss. 2, 4 and VO. An executor under a Hindu will, before the 
Hindu Wills Act came into force, is not in the same position as an English 
executor under an English will, and the property does not vest in him, he holds 
it only as manager. 

Sarat Chandra banerJem v. bhupendrv Nath Bosu ... ... xxv 
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Hindu Son— 

r 

Application by Christian father to be guardian of. .Bee GUARDIAN. 

Hindu Widow- 

See Contract. r 

Lease granted by. SiM LANDLORD AND TENANT. 

Hindu Widows— 

Bequest to. See HINDU Law. WILL. 

Hindu Wills Act— 

XXI of 1870- 
See WILL. 

s. 3. See HINDU Law, WILL. 

Position of executor of Hindu will before passing of. See HINDU LAW, WILL. 

Hospital— 

Removal to, Refusal to allow. See PENAL CODE, 8. ‘209. 

Hundi— 


PAGE 


Suit on. Money advanced on fraudulent inisrepiesentation—Suit before due date of 
Hundi. The defendants obtained advances oi money oti hundis by making untrue 
representations, knowing them to be untrue, and knowing that without them they 
could not have got the money. Held, that the plaintiffs were entitled to rescind 
the contract and claim immediate repayment before the due date of the hundis. 

There is no reason why the principle that fraud vitiates all agreements should not 
be applied to dobts evidenced by hundis, promissory notes, or other negotiable 
instruments, if the facts show that the loans wore contracted on the faith of 
* fraudulent misrepresentations made f y a debtor to a creditor. 

Baboo Lall v. Joy Lall ... ... ... ... XXIV 533 

Husband and Wife— 

See Maintenance, Order of Criminal Court as to. 

Idol— 

Gift to. Hoe Hindu Law. Will . will. 

Ikrarnamah - 

See Contract. 

Immoveable Properties— 

Situated partly outside jurisdiction Seo DEPOSIT OF TITLE-DEEDS. 

Immoveable Property — 

Devise of. See HINDU Law, WILL. 

Suit for. See Jurisdiction. ■ 

Imprisonment in Default of Payment- 

Seu Mainten ance. Order of Criminal Court as to. 

Incumbrance - , 

See Bengal Tenancy act. s. 171: Limitation act, art. iai: Salk for 
arrears of Best. • 

Incumbrances— 

Bight to annul. See SALE FOR ARREARS OF REVENUE. 

Indictment— 

Form of. See Charge. 

Infeotious Disease— 

Refusal to allow person suffering from, to be removed to hospital. See PENAL CODE, 

S. 269. 

Inference of Law wrongly drawn from. Facts- 

Sea-S econd appeal. 

Information from Accused— 

See EVIDENCE ACT, S. 27. 

Infringement— 

gee Trade-Mabr. * 
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Inheritance. 

See Hindu Law, Inheritance. • 

Suit to determine right of. See LETTERS OF ADMINISTRATION. 

In junction— • , 

Specific Relief Act (1 of 1877), s. 5A— Threatened damage — Damage occurring after 

' suit—Cause of action — Digging so as to endanger neighbour’s land. Where an act 
threatening danger to a person’s land is such that injury will inevitably follow, a 
Court may grant a perpetual injunction restraining the continuance of that act, 
even though no damage has actually, occurred before institution of suit And 
where actual injury lias occurred subsequently to the liling of the plaint, the 
plaint may be amended so as to show the nature and extent of such injury. 
Paitisson v. Gilford applied. , , 

BlNDU BASIN! GHOWDHRANI v. JAHNAHI (JHOWDHKXNI ... ... XXIV 

Injury— 

To neighbour’s land. See INJUNCTION. 

Insolvency Proceedings 

See Taxation of Costs. 

Insolvent — 

Adverse possession of. See LIMITATION ACT, VKT. ISO. 

Inspection of Documents — 

Practice — Inspection by agent of a party. When under an order giving liberty to a 

' party to a suit, his attorneys and agents, to inspect and peruse the documents 
produced by tho opposite party, inspection by an agent is contemplated, the order 
should ho read in such a wav as would give the Court some control over tho persons 
to bo appointed to inspect the documents. Such an order contemplates that the 
agent will lie a person standing in the position of the parts for tho purposes of the 
suit, lleid, therefore that the Court ought not to permit a person formerly in the 
service of the defendant to inspect as the plaintiff’s agent the defendant’s books, 
which*had been in his charge. 

ENAMUI, HUQ e. F.KRAMUL HUQ ... ... ... ...XXV 

Inspection of Property - 

Form of order for. See PRA< I'fCK. 

Instalments— * 

Motley payable by. See Limit\TIOS Vot. ART. 182. 

Interest— 

Amount oj. See TRANSFER OF PROPERTY ACT. S. 1:15. 

Mortgage—Construction of mortgage— Post diem interest .where none is stipulated for 
in the deed. Where a mortgage-deed contained a covenant for payment of principal 
and interest at a fixed rite m two years and further lervenants not to transfer the 
mortgaged property until payment of principal and interest, and also on failure 
of payment of interest for "one \ ear " to treat the amount after the lapse of 
that year as principal : Held, upon Ihc construction of the mortgage-deed, 
the parties intended that if the principal were not paid by the stipulated date 
interest should continue to run at the rate, mentioned in the deed, and that the. 
mortgagee was entitled to recover the principal with interest at the stipulated 
rate to the date of the decree of the first Court and at the rat,- of 0 per cent, 
thereafter. Mfithura Das v. Narindar flahadur Pal referred to. 

SARALA PARI t>. JOGENDRA N.4U4YAN BAR*!! ... .. ... XXV 

Mortgage— Interest on mortgage decree - -Transfer of Prop 11 1 g Act t IVof 1882), ss. 80. 
87, 88, 90, 94, 97 - Civil Procedure Code (Act XIV of 1882). ss. 209 , 222, 644, 
sell. IV, forms 109,128— Form of decree -Practice. The Court has power, under 
a decree in a*mortgage suit under s. 86 of the Transfer of Property Act (IV of 1882), 
to allow into.rcst subsequent to tho date of decree and the date fixed by the decree 
for payment, imtil realization. Atnolah'Ram v. Lachini Narain dissented from. 
Achalaiula Bosh v. Surbndra N*ath Df,y i.. ... ... xxiv 

Paid on debt. See LIMITATION ACT, SR.-19 ANT) 20. 

Payment of. See BENGAL TENANCY ACT, S. 07. 

Transfer of Property Act (IV of 1882), s. 86— -Mortgage by conditional sale — Interest 
after due date — Interest AH (XXXII of 1889)— Limitation Act (XV of 1877), 
sch. II, arts. 116, 182. Meld, by a majority of tho Pull Bench (MACLEAN, C.,T., 

12 CAL.—fli 
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Interest—-fcon/iMtteidJ t 

O’KlNEALY, J. and MACPHERSON, J.) that when a mortgage bond contains no 
stipulation for the payment of interest after the due date, interest is payable by 
virtue of the Interest Aot (XXXII of 1839). Article 116 of sch. II to the Limita¬ 
tion Act prescribes the period of limitation ki such a case ; and therefore only six 
years’ interest after the duo date at 6 per cent, per annum is recoverable. The 
mortgagor cannot redeem until ho has repaid the principal sum with such interest 
and costs. Qudri Koer v. Bhubanesican Gnomar Singh approved. Mathura Das 
v. Narindar Bahadur Pal, Conk v. Fowler and Hikramjit Tewari v. Durga Ihjal 
Tewari referred to. Held (hy TREVELYAN and BANERJEE, JJ..) that the interest 
after due date should bo regarded as interest due on the mortgage within the 
meaning of s. 86 of the Transfer of Property Act (IV of 188*2) ; and, that being so, 
that it becomes a charge on the mortgaged property, and the period of limitation 
applicable to the claim for such inte.rest is twelve years, under art. 1.3*2 of sch. 11 to 
the Limitation Act (XV of 1877). 


Mem Singh v. Ramohaui Singh ... ... ... ... XXIV 
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Interest Act- 

XXXII of 1839- 
See INTEREST. 

s. 1. Certificate of the Administrator-General registering a debt —“ Written instru¬ 
ment." A certificate of the Administrator-General admitting a debt to be due is 
not such a “ written instrument ” as is contemplated by the fntcrest Act (XXXII 
of 1839). because the amount mentioned therein is not payable by virtue of the 
certificate which merely purports to certify the registration of the amount of the 
admitted debt for the purpose of convenience in administering the estate. 

Omrita Nath Mitter u. Administrator-General of Bengal ... XXV 54 

Interlocutory Order— 

See APPEAL. 

Interlocutory Orders — 

See Witness. 

Investigation by Polioe - 

See Warrant ok arrest. 


Irregularity— 

u Affecting nfkrits. See MTSJOINDER OF CAUSES OK ACTION. 

In criminal case. See WITNESS. 

In sale. See SALE IN KXECUTION OF DECREE. 

Not affecting merits of case. See PARDANASHIN LADY. 

Not affecting merits of suit. See CIVIL PROCEDURE CODE, S. 539. 

Irrigation— 

Right to use of water for. See RIPARIAN OWNERS. 

Issue — 

Raised by defendant in separate suit. Sec CAVIL PROCEDURE CODE, S. 244. 

Whether land is mal or’lakhiraj. See * RES .1UDICATA.’ 

Issues— 

Not raising actual rights. Sec RIPARIAN OWNERS. 

Jagir Tenure— 

Qhota Nagpore Landlord and Tenant Prsxedure Act (Bengal Act I of 1879), s. 1*24 • 

—Incidents of Jagir and under-tenures—Decree for arrears of rent. No decree for 
arrears of rent can be made against any person other than the actual tenant, or 
some one who may bo security for him, and consequently there ean be no decree 
for rent against persons holding subordinate interests in a jagir tenure which have 
been created bv the jagirdar. 

PERTAB U DA I NATH 8AHAI DEV V. PARDON MOKAND SlNO , ... XXV 399 

Chain Nagpore Landlord and Tenant Procedure \\ct t Bengal Act I of 1379), s. 124— 
Incidents of Jagir tenure—Sale in execution of a decree for rent—Right, title and 
interest of registered ‘ ‘ ilnlcadar ”— Joint-holders. Where a suit was brought for the 
recovery of arrears of rent due in respect of a jagir tenure, the joint property of 
four*brothers governed by the Mitakshara law, the arrears having accrued during 
the lifetime of their father, and a decree was obtained against the eldest brother, 
v?ho was the Bole registered Uakadar , or person held responsible iu the zanjjndar’s 





Jagir Tenure—( continued.) 

hook, it was held that tho decree related to the arrears due in respect of the whole 
tenure and not merely ot tho judgment-debtor’s individual interest, and that a 
sale of his right, title and interest under s. 124 cf Bengal Act I of 1879 would, 
under the circumstanced of the case and by the incidents attaching to such tenure! 
include the right, title and interest,of any persou claiming jointly with him, and 
whose interest was inseparably united with his. 

Modhusudun nath tewari v. hijru Ram Pandey ... ... xxv 

Joinder of Causes of Action— 

See Civil Procedure Code, s. 424 * Misjoinder op Causes of action. 

Joint Contraotees— 

See Specific Performance. 

Joint Debtors— 

See Limitation Act, ss.,19 and 20. 

Joint Family- 

Sec Hindu Law, Joint Family. 

Joint Hindu Family— 

Separation in. See LIMITATION ACT, ART. 62. 

Joint-holders— 

Sec jagir Tenure. 

Joint Landlords— 

See Bengal Tenancy Act, ss. 56: 188: Landlord and Tenant. 

Joint Property - 

Suit for share in. Sea LIMITATION ACT, ART. 62. 

Joint Wrong-doers— 

See Contribution, suit for. 

Judge of High Court — 

Sitting alone, Powers of. Sec FULL BENCH, Reference to. 

Judgment— 

See Letters patent, High Court, cl. 15. # 

Contingent on ojiinion of Iliijh Court. See SMALL CAUSE COURT, Presidency 
Towns. 

Farm of judgment on appeal—Judgment not in conformity with law—Dimissal if 
appeal--Civil Procedure Code (Act XIV of 1882), ss. 551.574. The lower Appellate 
Court, in disposing of an appeal from a decree of the Munsif. recorded the, follow¬ 
ing judgment: “ Suit laid at Rs. 480, value of buffaloes. Appeal rejected under 
s. 551 of the Civil Procedure Code.’ 1 Held, that this was not a judgment in 
conformity with law. The dismissal of an appeal under s. 551 of the Civil Pro¬ 
cedure Code by a Court whose decision may be the subject of an appeal does not 
relieve the Court from the necessity of writing a judgment whfc-h, according to 
the provisions of s. 574 of the Code, should show tho points raided, the decision 
upon those points, and the reasons for deciding them. • 

Rami Deka v. Brojo Nath Saikia ... ... ... ... XXV 

In accordance with award. See APPEAL. 

J udgment-debtor— 

Application for substitution of heirs of. See LIMITATION ACT, ART. 179. 
Representative of. See CIVIL PROCEDURE CODE, 8. 244. 

Judicature Act— ■ 

Order 50, Rule 3. See PRACTICE. # . 

Julkur— * • * 

Meaning of,* Sc© FOREST ACT • • 

Jurisdiction— 

See RECORDER OF RANGOON, JURISDICTION OF: SALE IN EXECUTION OF 
DECREE SMALL CAUSftCOUBT, I’RESIDENCY TOWNS : VALUATION OF SUIT. 
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4 urisdiction- (continued.) 

Suit fat tent of afishery—I nuitamly as to iwisdictum— LoiU ofl'uil Biotedure 
(Act XIV of 1882), v ll> A~Immoveable property -Itvjht of fishery A suit foi 
rent of a fishery is a suit foi innnov table propoity withi l the no iumg of s jo 
A of the Code of Civil 1'iocwlure Faiiu Ihnla \ (mu) \iohun Jhah lefuiort 
to A suit for 10116 of a finitely vv is hi ought m i cutiin Couit md thou vvts 
ipasonable ground of un< eitunlv as to the jurisdiction of thtt Couit to entertain 
the suit Un an objection tint the suit ought to f ill foi w int ol junsdict ion tula 
that the eonditious required he s H>A of the (.ml I’lOtedure Code hul been 
satisfied m tht c u* and lint tin objection is to |unsdictuu ought not to 
bo enteitauitd 

SHim IfVLDVh l CrLII bUMMHI Htst \ 

Jurisdiction in Probate Cases 

but PKOilA 11 

Jurisdiction of Civil Court 

Set \SS\M LVMJ AM) Rl M NfiL Rl M IjVIION I’UIlItON b VU *<)R Altltl VliS 
Of Rl \ I Nl i 

Cu il Proa date C odt (lbS2) v 11—Banal Municipal lct(Bininl li / 111 if 1SS4) 
h lh i turn of Municipal ( oninnssi ,nn s hn/ht t i sit md st tul as uit theiaic at an 
licit ton Suit fn ihil natmj i tun I at Ins to suit Mmistiiti U in tint ion 
of Aluuitipil Ctmmissi un is mid uudu the Luigil Munu ijnJ fit (U ngtl Att U1 
tf IS 4 !!) S, om of tht e in lid it s vv is di el iri d to li ive heeuiloitui ip II w is 
(luuiudtl mdSwis iguu It lired hv tbc pn idin n oifu i tv hue bum dulv die ted 
An obje Li m is is tin n t ike n b\ tli eltle tftd t in liditi s be tine tht M i n i->ti it 
>f thi district on tin n round hit tin if tht situs h im mu \oti thiu 
the it vuu \ li me its iiul'list e n tli gi md tb it S vv is n it qu ililied to be re gisle t 
id 1 “ i voL i int tost ml is i i nidi 11 i til ihttiui l he M i b isti ite stl isiili 
tht duttioii tn both grounds met b bicn^ht a suit m tin Civil t uit toe ■ 
tit iln ition i his right t v te indstind i icmdiditi ind for t dttl u ition th it 
he wisdulv iltitid HeW ill it the suit w is one of i u\il n itmt md undti s ll 
of theCodi off ml I*t t iluii (\I\ of 1 SS 21 siuh i suit would lie m tin ( niKouit 
lltld il o tint tin Migistiite should not hive Inin nude i difmdmt in the 
suit mil thtt the plrmtift wtsurt entitled t > i decl ti ill n that thi (lection if tin 
plunhff was g>>d md v ilul but tint tin chute 'tin hist (. ouit gt lutmq i 
deeliritum e f plmitifi s uglif t i vote md st md is c md 11 iti wi eorii.it 
SABH VI VI SlNt.tt i. IhlHIi (i LHUt \\I\ 107 

llujht of suit -Suit /< t duht ah n if 1 1 /Iti t < uni idi iu us e ml h i is in aft u ssion 
and tor damatfes \ uit foi dt 11 u iti in i light to e un r lq'ious i mile iu in i 
pioetssim thre ugh h streets if ivillig* md f r d inn 0 t s fin preventing thi 
plimtilfs fr m do ng so lies m (he ( ml (. un In icist m wliuh i Mihomedm 
of the S hi i ut, elutmup t U i put wm ia villigi vv i piivenledhv i 
number <f the nvil set) ot Minim from inti ducuif thi t ml luns of i htandirel 
md fligs md i mssij pnittd in in mow m the pioetssion of tafias dining the 
Moburium it wish Id thit i suit f this th tnpli m would lu uthu n * tin 
f oLin„ tbit the toidswii l id ol whit li t lie publie hid thi ust ir n tin 
footing thit thi pi intilf hid a n n ht is on fthcshirer m thi villigt 
MOHVUhD ABPCI. H\I 1/ e, LVII/HOS»l\ \X1\ 52! 

Sale Joi airiars of Leiinm- Ilnniui Sale lit I A7 if 18o9) s d Salt fn nntars 
not duo —Sait to sit aside sale - *pvial ti ( ariiun Memo V ,uit mav be (nought 
in the Civil Couit to sot isidi istkhtld under Ad XIof 1 Ho 9 on tin giound thit 
no antus wtu due il*hough such giound was not decimal and specifics! in in 
ippeal to the Couxuu sitmci is piovided fei in 31 of Act XI of 1859 Baifnath 

Hahn v Lala Sital I > a->ad folluwod Otsbind I nl Hoy v ll intfanain ilisset ‘ 
distinguished and c vpl uxud 

Haukhoo Singh v Pcnsidhuk hi\oit \X\ 876 

Jurisdiction of Criminal Court 

(nminal Tutisdutwii alontj the Hailuay llpauqh Indian Independent State — 

Lex aid y of „rtnie—llhqal at rut on lands mnipied by the llydetabad State 
Radwaif The lutbority for tht oxtruse of etimmal jurisdiction by the Govern 
nunt of India upon lands vvithm the limits of the Hyderabad Sttic Railway n> 
d« nved from a grjut to that Gove rumont in 1887 oy His Highness the? Nizim as 
*uicr of the t rntorv. The Railway ltnd temaiii putofhih dominions The 
grant* ot uvil and cnmiual jurisdiction contained in the correspondence of 
that ycai between the Nib mi s Almistet aucl the Resident at Hyderitiad is 
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Jurisdiction of Criminal Court— (continued.) 

expressed to bo “along the lino.'of Railway as is the ease on other lino* running 
through Independent States. This jurisdiction, notwithstanding anv words in 
the Notification of the Government of India of the 22nd March 1888 (which could 
not of itsslf give any authority, or add t» that granted by the Nizam), does not 
justify tho arrest on the lands of thp Hyderabad State Railway «fn subject of the 
Niaam under the warrant of the Magistrate of n District in'British India, on a 
charge of a criminal offence committed in British India, and unconnected with 
the Hyderabad Railway administration. The men- presence of the accused on the 
railway lands, over which criminal jurisdiction had been granted as above, was no 
legal ground for his arrest under the warrant of the Court in British India, his 
offence, if committed at all, not having been committed on those lands and not 
having been connected with the railway. 

Muhammad Yusuf-bd-din o. guKKN-RMfHESH ... * ... ... xxv 


m. Aura 


20 


Criminal Procedure Code (Act X of 1882), ,s. 182— J.ocnl aiea--Uncertainty as to 
the situation of the sceneiff offence. When there is an uncertainty as to whether 
a particular spot, where an fiJTonoc lia« been committed, is situated within one 
district or another the case is governed bv s. 182 of the Criminal Prom dure Code 
(Act X of 1882), aud the offence is triable in tho Court of either district. Tho 
expression “local area” includes, and was intended to include ‘district.” 
PUNARDEO NARAIK SINGH i\ RAM S.VUl't'ROV .. ... ... XXV 858 


Jurisdiction to try offence under Penal Code, s. 480- floods irilh lonnlo frit trade 
mark not intended to be sold within jurisdiction A Magistrate has jurisdiction 
to try an offence under s. 486 ot the Penal Code if the. accused he shown to 
be in possession of goods with a counterfeit trade mink for sale or any purpose 
of trade or manufacture, though the salt; or the trade or the lumiiitael,lire for the 
purpose of which the accused has the goods in his possession he not. intended to 
take place within tile jurisdiction of the Court m which the complaint is lodged. 

VU8UK MAHOMED ABAHUTII v. BANS1DHUK SlRAOGI ... ...XXV 689 


Jury— 

Irregularity in trial by /nry- Trial by jury oj an offence triable with assessors— 
Criminal Procedure Code fAclXof i882) ss. :50(> 807, 586- Penal Code (Art XL V 
of 1860), ss. 240, 241 —Oovcrnment Notification of 1862. The licensed was tried by 
a jury for an offence triable with tho aid of assessors, and the jury bv a majority 
found him " not guilty." The Sessions Judge, who disagreed with the verdict, 
convicted the accused, treating the verdidt of the jury as the opinion of assurors . 
Held, that the conviction wa■. bad. inasmuch as the ease was validly ' tried bv a 
jury ” within the meaning of s 530 of the Criminal Procedure Code (Act, X of 
1882), and the trial was complete when the jury had returned their verdict ; and 
that the Judge was bound, under the circumstances, either to give judgment m 
accordance with the verdict, nr, if he disagreed with it, to submit the ease lor the 
orders of the High Court as provided by ss. ;J06 and 807 of the Code. In the 
matter of Iiluiot Nath Hey followed. A reference under s. 807 v c the Criminal 
Procedure Code should bn made when the Judge is ” clearly of opinion ” that he 
should do so lor the ends of justice. 

SUKJA K UR MI r. guEEN-HMl'IUMH • ■■■ XXV 


Verdict of. Charge to jury — Misdirection—Criminal Procedure Code (Act X of 1882!^ 
ss. 297, 423(d )—Effect of omission to explain the law to Jiny—PenalXtodc (Act XLV 
of 1860), ss. 143, 147, 880, 395 .practice. In a trial by jury, the accused were 
charged with offences under the Penal Code. The Judge while dunging the jury 
omitted to explain the law by which they were,to he guided. The jury returned a 
verdict of guilty on all counts except one, and the Judge agreeing with the verdict 
convicted*the accused. Held, that the omission to cxplaiu the law to the jury 
amounted to a misdirection vitiating the verdict within the meaning of s. 423 (d). 
Criminal Procedure Code. Wafadar Khan\. Queen-Empress relied upon. Some 
statement should appear in the record of a trial by jury to show that the law 
bearing upon the charges has been explained to the jury. 

B1RU Manual. 8. Queen-Emprf.s^ ... ... ••• XXV 

“Just Caus«"~ 
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Kabuliyat— 

flats of inter^t specified in. *See Bengal TENANCY ACT, S. 67- 
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Land Acquisition Act— 

X of 1870— * 

ss. 18, 24 and 25. Valuation of land acquired for public purposes — Time of acquisi¬ 
tion —A ward of compensation. When laud has been acquired under the provisions 
of the Land Acquisition Act, 1870, changes* in its condition, between the time of 
such aequiremenUtnd that of the actual conclusion of the award of compensation, 
are not to iucrca.sc, or lessen, the valuation. The provision in s. 25 points to 
ascertaining tlic value at the time when the land is acquired, the. right to compen¬ 
sation being simultaneous with the right t<> the land attach wig to the Govern¬ 
ment. At the time when, according to the glahn, the right to certain plots of 
land attached to the Government, the sub-soil had no markel value, because the 
surface was m use for public roads, having been so for about half a century : 

Held, that, even if the claimants bad proved a title in themselves to the sub¬ 
soil or the plots underneath the roads, still no market value had been shown to 
lielong to that sub-soil within the moan mg of ss. 18 and 24 of the. Land Acquisi¬ 
tion Act, 1870, at the time of the right therein attaching to the Government for 
a public purpose : therefore, compensation lias been rightly disallowed. 

Man-math Nath mitter v. secret\ry of State for Injha ... XXV 194 
1 of 1894— 

ss. 6, 18. 28, els. 4. 24, 48. Compensation—Acquisition of land ' ‘ injuriously affect - 
imj other property" - Right to compensation for loss of a terry by reason of 
acquisition of adjacent land—Land ('looses (Uni salutation .let (8 Viet c. 18), s. 68. 

The word “ acquisition." as used in s. 28 <>t the Laud Acquisition Act, includes 
the purpose ” for which the land is taken as well as the actual taking ; and the 
words at tin' lime ” in el. t of tlic same section must be taken to moan the time 
when the damage takes place and the right to compensation arises. London and 
Brighton Railway l.oinjiany v. Trim.an. Hopkins v. (Leaf Northern Railway 
Company , Rickets'. Metropolitan Railway Company. Cow per Essex v. Acton Local 
71«flT£f*rcf erred io. The iJistricl Board of I hnageporc erected abridge over the 
rivorTulai, in consequence of the erection of which a. ferry, which was within 100 
cubits of the bridge and owned bv the Maharajah of lhuageporo, who was also 
the owner of the land taken for the construction of the bridge, ceased to exist: 

Held, that the owner of the ferry was entitled under the Land Acquisition "Act 
to compensation for (he loss ol the ferry. 

COLLECTOR OF LINAGE POKE r. (ilKJA NAT1I Roy ... ... XXV 846 

Land Registration Act - 

Bengal AoWVlI of 1878- - 

* ss. 88 and 78. Sail Joi rent— Whether ii is necessary to enable, him to sue for lent 
that a putnidar .should be rejistered under the Ait. A pittnida) is not u proprietor 
within tin meaning of s-> 88 ,uid 78 of the Laud Registration Act. 

SUKl'HCLLAH KA/.I r. KAMA HUNOAUl 1USI ... ... ... XXIV 104 

s. 78. Ileqistratioii in teqaid to'a share—Riqhl to receme rent. When some out of 
several proprietors of an estate, wlto collect the rent jointly, have registered their 
names under the Land Registration Act, all the proprietor.- are entitled to join in 
an actum £ol the whole rent, but a decree will be made only in respect of the. rent 
proportionate, to the share registered. Luder s. 78 of the Laud Registration 
Act, the penalty of non-registration is the forfeiture, not of the whole rout, but 
of the rent of the share in regard to which the landlord is unregistered. 

NrLMADHUit Path a t>. Ishan Chandra Sinha Hikim ... ... XXV 787 

s. 78 and s. 42. Hint for rent by unregistered proprietor — Transfer of pi oprictary 
right by succession. Section 78 of the Laud Registration Act, 1876, precludes 
a person claiming as proprietor from thing u tenant for rent unless his name 
ha c been registered as such under the Act. If is immaterial how the transfer 
of proprietorship is effected, whether it is a case of transfer by purchase or a case 
of transfer by succession. Section 42 of the Act makes it clear that every person 
succeeding to the proprietary right m any estate must apply for registration of his 
name. Sur/ukanta Acharya Bahadur v. Uemanta Kvrutaii applied. 

PUNUK LALL MUNOAR V. THAKUlt PROSAP SlNC-H ... # ... XXV 717 

Landlord— 

Application by, to determine incidents of tenancy. See BENGAL TENANCY ACT, 

H. 1&8. 

Landlord and Tenant — 

See Benoal Tenancy act, ss. 27 and -ib: 1 Res judicata.’ 
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Landlord and Tonant— (continued.) t 
Denial of title—Permanent lease—Forfeiture—Transfer of Property Act (IV of 188-2). 
ss. 105, 108, 111. A lease notwithstanding that it is permanent is liable to for¬ 
feiture under the provisions of the Transfer of Property Art if the tenant denies 
the title of the landlord. Leases whith are permanent and which came into 
existence before, the passing of thc-Transfor of Property Act are governed by the 
general rule that a tenant who impugns Ins landlord's title lenders Ids 1-use liable 
to forfeiture, which rule is only a particular application of the general principle ,.f 
law that a man cannot approbate and reprobate. 

Rally Dash ahikt v. Monmohini I^sskk ... ... ... xxiv 440 

Disturbance by Landlord of peaceable possess inn —.Suspension and apportionment of 

rent. \\ here the act of a landlord i*. not a mere trespass, but something *>f a 
graver character, interfering subsuiitnrtlv with the enjpimeni, by the tenant, of 
tho demised property, the tenant is entitled to a suspension ol rent during su-h 
interference, even though there may not bo acted eviction. If such interference 
be committed in respect,of even of a portion of the property, there should be no 
apportionment of rent wliera the whole rent is equall\ chargeable upon every part 
of the land demised. But if the interference is in respect of only a certain portion 
of the demised property, the rent fm- which is separately assessed, there should 
bo apportionment. 

Dhunput Singh r. Mahomed Kazim i^pahain .. ... XXTV 2 yo 

Encroachment bp a tenant -Effect of such encroachment Position of such tenant — 
Trespasser. When a tenant encroaches upon the land ol his landlord he docs not 
by such encroachment become the tenant in respect of the land encroached upon 
.against the will ut the landlord. 

PROHLAT) TEOH r. Rhihunath Bohh... ... ... ...XXV 302 

Notice to quit--Bengal Tenancy Act (VIII of 1H8 5)—Suit for •> feet men t— Notice inrfttd- 
iiuj some land of which the defendant is found to he imt in possession. A notate to 
quit is not bad in law simply because of a .small error in the statement m such 
notice of the area of the land in consequence of which it included some land which 
the defendant was found not to hold under the plaintiff. 

SHAMA CHVHN JllTTEK r. WOOMA CniJHN JULDAK ... ...XXV 36 

Notice to quit — Non-occupancy Itmyat —Bengal Tenancy Act ( VIIt of 1885), ss. 11 and 
45—Suit for ejectment by a Icssoi against another holdinq urei after e.rpuy of his 
lease. Certain laud was let > the zain: udur to the defendants on lease for a term 
of eight years. Alter the esquiy of the lease the pi nutilTs obtained a lease ol (he 
land, and, giving a mouth's notice to quit to the defendants v.lio had euiifhnued 
in possession after their lease expired, liimight a suit to eject tlu-m, }leld, that 
the defendants could not be eoii'-'idered as trespassers, but that s, 15 i.f Lit- lieugal 
Tenancy Act applied to the ease, and that the plaintiffs not having complied with 
its provisions, the ai'i was rightly dismissed for want of proper notice to quit. 
Gohukdhone Saha v. K Ait pna ... . ... ... XXV 

Notice to quit—Suit for ejectment - Tenancy reserving an annual mi/ - What notice a 
raiyat holdinq on annual tenancy is enl died to. InaL'ii'mcy created bv a kuhuiiyat 
with an annual vent reserved, a tenant is entitled to six months’ notice expiring 
at t.he end of the vear of the tenanc y before he can b- ejected, 

KlSIIOKl Moil UN IlOY CHOWDHHY NUND KfMAlt (iHOHM? ... XXIV 720 

Recognition of an under- tenure by the Xannudar—lie suit of his receiving rent in 
respect of it —Deposit of rent by tenure-holder under Bengal Tenancy Act (Vfll of 
1885), s. Gl, and acceptance by Zannndar -- Hindu widow. t .ease granted by, white 
in possession of widow's estate. A widow in possession of h< r widens \ estate in 
a, zamindari made a grant, of a putni tenure under it to a lessee at a rent. In this 
suit brought by the reversionary heir, on her death, with the object of having 
the grafit set aside, as invalid ns against him, the jrutni lease was not proved 
to have been made with authority or from necessity justifying the alienation by 
the widow. .Held, that the putni was, on the death of the widow, only voidable, 
and not of itself void : so that the plaintiff the next inheritor of the zamiudari, 
might then elect to treat it as valid. The plain tiff had done so. Ho had accept¬ 
ed rent in respect, of the tenure, asfthat Tenure was specified in a petition which 
accompanied the pvfwdar's deposit of the rent in a Court, under tli- Bengal.* 
Teuaucy %et, (VIH of 1885), s. Gl. This was prinui facie ;m admission that tho 
putni was still subsisting. In tho absence of evidence to put a different construc¬ 
tion upon the plaintiff’s act, and to negative its effect, there was a sufficient primrt 
facie case of an election to affirm tho validity of tho putni. 

Modhu §udan Singh % Kooke ... ... ... ... XXV i 
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Landlord and Tenant— (cont)niud ) 

Smtfoi e/tctmenl Sent « fennte hmqal 1 aiahcy Att (T III of 188 r ») ss 89 and 
181 Service* tenures u* pxctptul from the p i itirn f s 80 of tlic* Bengal 
Tcunnc^ Vet , 

AlOkUUJ llOSsAIX i Uli I It SHI Ihfl \XV 111 

* 

Suit ft i i nhtninm nt nf u nf htnqal It winy \(t ( \ 111 (f IHhi) i il-Tnhann 
nu.nl of ititi by emiti id li(ii>u Him tin turns m I he t up < 1 ini <t in email 
(ontiatf Id (J\ f 1S/JJ ss 2s n nd U V< mil u t undn 21 t the Buigvl 

rnum i V t I piv i nhu ( l n lit l \ m i tlimtw mn is mill liipu is v >\<1 

KlUSIOIJIIOM (.HOSI i llUOJO I.Ol.lMJO Ro\ WIV R9 r ) 

Suit fnu nt lluijnl laianti / Id f l III t / 1.SS i) ss 72 and 71 little l,Ch 1 of 

thp Hints milt It/ iht I >' d (rou mount ttndn d 12) of s IS*? if the litnqal 

/aunty Id I labthty f >i u nt t id tn/e nt lanll til holut if tiunsfet -lunnfei 
ofputui njld m a a pt i/it nt i nlutim lalid Tit niliti h 1 lilt f 1-j 19 ss i and 
b—Turn fa <f Vi fidy lit (11 I lHfc2J (> V iti i light o\u n specif e mi 

])iig within i piihn t ilul s tinisfeiibl Sul ectnn 1 fs 72 of the Bcngil 

Ioiniuy Vctdn intiijum Hut t hi n dice‘licinn < ntcunpl itul sh >uld bi n 'i\«n 
in im puticuln m iimc t 

Rl\rwui Run Dovu (ham ( hosi XX\ 415 

S tnl} i nn 1 Dejnsu tfunf by a tinint ihu u/h tin hem if tut of tin hilAiny pom 
hxii v Ju'lu nlid lhnyil Itnanty ter / I III < / lSSj) s ni V dipvut of cent 
though not mull by i ti ii mt binisiIt lint mide c n Ins lu.li lit bv i ti insfuce cf 
tlu holding fi ill him is i v ihcl d< p >sit within tin nn uimg is f>l nt the Bmgil 
It nine Vet 

IlKHAllV 1 M AIOOli* Mil i 1 \S\U\J AiWDU \X\ 239 

Suit foe i I S ib dn ist u if tit miy hint neap! supiedly tht aynit—henqal 
Itmncy I t ( i III r f ISM) s 89 V receipt t»i nt gi nitccl Iry i luidl >rd or Ills 
ignit- nt lining i until tbit i tun lit mint i ngistci d mthi lmdliids 
sheusht i is it unit f tp it nt f tli n il hoi Im rt it iiuitwhiiln i portion 
nf the origin il nnt do s nn not t> i inisuit m w tit n g In the luidlcid to i ub 
dmsi u i f the h lding nil i d stntuti n f the nt pi\ ill in n put thu if 

vuthm tin nil inniv, ol ss t tli B ngil I innn \ t 

Pnut MoiiinMikiioiuihui t.m ti I uk \xv j 4 i 

Suit f» mil Taunt tltud rntla l nut I y i tu pi - , Posdui f hint land lorn 
Ptynt nt f uiti i / r tin ml I is m if th Imdl ids iiidhn sih}icit id dun h tun 
h in h d iliiy t otl i Imdl nl Hand l tunny tit (MU if 1Si 5) si 157 md 
18S V u v\ bn i gilt 1\ lit pill lit It I,inst 1 t n nit f r the t ntiic nnt 
inikm„th i sh n i lin 11 rd ils difmlia 1 tin suit Hi eh time of tin 
temni del llmt Ni 1 w is di ill ef nliiunshii fludlnd inelteuuit md 
pTvinnit t tbi u -.turn 1 mill 'ds 1 he i sbnci limll rd tutu alu pic ultd 

tbit as tht tun ii dt 1 .1 lint \v i s ttbd n tin Imdly them it n time wb<.n they 

\\m < [tuning t l untie exclisive.1 t tli p s mi th ri f mnlu i title 

elmvilli in hi r nut nu pirn lust thu nust b til n lnv le ntnspis ns»n 

thclind sift, is the plniitifls bin w is iniarmd md tint mw qucutli 
de.fe.nJmt No 1 who w is settled m iht I inel by Hum must ike be ti< ited is i 

tiespiss i is ignnsr the plmrtills JUld tint tin dcfnidmt No 1 eould n t lio 

tieit d is i tus] Vu is igunstlhi pli ntilf nnl tbitlbi pi nil tiffs wen entitled 
te e I uni lent f n Ust end eupiti nfinncli dtfi ndint No 1 \ityanund (jhose 
v hisst n hisline htilun Unite i i* nn 1 Trout ft thu l nklti KmVo Dost Chou 
din y \ S t >i enuhhn Tilda Sunioyi >yu \ Pnu hath (,n md Thnnd hnl 
•Pnlitsn v h dn Piant mil lt/nrid t Ihld alse thitthe pununttotln 
ro hn i 1 m 11c id bit idmt' Nos 2 md 5 wis not sufhoiuit to disihitgi 
the d<fendmt N» 1 fnm lnbiliti t itln pluntifTs 1 1nnuidmis Gush Chwuhr 
Sh uniint distil guishe el 

A/ni BIKDUU RAMIiU .1 SHAIiV XXV 324 

Suit foi ten! Whdnei mini st on lent is leiJ mil in thi mramnrj of 1 cl (5) of 
ill llenqal hnanty Ad ' 1 III of 1S85)—Xptoud nppe d— Bmqnl Tenancy Act (VIII 
of 198 f >) s t5J line list i ii tent is net tint witlun the meinmgef s J el (5) 
otth 11 igil Iunntv Vet Then fore nuseemd ipp il would lit m icise whe»te 
tV ijiu tion u >nlv i< litmgto nto of mteust md the v ilut of the subject nnt tot 
of the suit is bss thin Rt 100 

KtttrnsH Chindua I>e i Tabak Nath ahniiat. XXV 67 Inote 
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Landlord and Tenant -(concluded.) 

Suits bt tween. See Bengal Tenancy Act, h. 103. 

Ti nnsfer by tenant without consent of landlord—Original tenant remaining in posses- 
sion assub-tenvirt of the transferee. —Abandonment nf tenure —Liability toejeatnunit 
Pleading Parties. When- the deferRlants had purchased the right* i>£ the 
original tenants of certain jole lands, without obtaining the consent of the 
landlord to the transfer of the tenures, and the original tenants had remained in 
possession as suit tenants of the transferees: Held, that the principle laid down in 
Kabil Sardar v. Clmnder Nath Hag Chamlhry was not applicable, and that the 
landlord was entitled to a decree for ejectment against the transferees. 

K.ALLINATH CHAKHAVAKTI l'. CPENDRA CHUNDEK CHOWOlIltV ... XXIV 21 2 

Lands Clauses Consolidation Act — 

8 Viet., 0. 18, s. (13. See Land Acquisition act. 

Lawful Authority.— , 

Resistance to. See PEN AD CODE, a. 183. 

Lease — 

Condition in restraint of. Sue CONTRACT. 

Granted by Hindu tri-law, whilst in pnsiessi.m of estate. See LANDLORD AND 
TEN ANT. 

Permanent. See Landlord and Tenant. 

Subsequent written agreement to abate rent— Vai in lion of lease—Tt ansfer of Property 

‘ Act (IV of 1882}, s. 107 - -Krulence Act 11 of 1872). s. ‘J2— Registration Act (HI of 
1877), ss. 17 and 18 —Form of decree. In the year 1870 the plaintiff granted a 
lease of certain lands to the father of the defend mbs. In May 1889 he agreed in 
writing to allow the defendants ail abatement of rent to the extent of Rs. 100 per 
annum. This agreement was not registered, but was stated in the plainf in a 
previous suit brought by the plaintiff, lie subsequently brought a suit against 
the defendants for the recovery of the entire amount of the original rent Held, 
that the defendants could rely on the agreement, and that s. 92 of the Evidence 
Act (f of 1872) did not apply to it. Held, also, that the agreement did not operate 
as a lease, but was mmoly a variation of the lease, arid that, therefore, registration 
was not necessary. Held, therefore, varying the. order of the District Judge, that 
the decree for th" entire ..mount of the original rent must be set aside, and a 
decree made for th i amount of rent due at the. reduced rate. 

SATYERH CHUNDER SlltCAR r. DHUNPUL SlNOIt .. ... *XXIV 20 

Leave to sue— 

See Execution ok decree. 

Legacy - 

Bee MAHOMEDAN Law. 

Legal Necessity - 

Want of. See PltlVY COUNCIL, PRACTU’K. OK. 

Legal Practitioners’ Act — • 

XVIII of 1879— 

ss. 27, 28, 29. Sint, by a pleader to reenter fee from Ins client—Contract Act (XT of 
1872), s. 70 — Ijrovinctal Small Cause Courts Act, s. 25. The Legal Practitioners’ 

Act (XVIII of 1879), s. 28, debars a pleader I nun recovering a fee from his client 
when no contract in writing is made, ll/lma v. K 1111 / 1 . and Krishnasami v. # 
A'esnim.dissented from. 

BAR AT CHUNDER HOY OHOWDHKY e. L’HUNDR.A K AN PA ItOY ... XXV 805 

Legalised Nuisance - 

Bee NUISANCE. 

Lessee— • • 

Bee Calcutta municipal Consolidation act, s. 307. 

LqS8868_ 

ho are not rnigats. See BENGAL TENANCY Act. S. 5. 

12 CAL.— h . 
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Letters of Administration— 

See Hindu Law, Inheritance. * 

Court of Wards—“ Person." The Court of Wards is not a " person ’ and letters 
of administration cannot under the law be granted to it. ^ 

Ganjehsar Koei^u. Collector ok Patna ... * ... XX\ 

Suit by unsuccessful claimant to letters of administration—Right of suit—Sint to 
determine right of inheritance vr to be appointed shcbaii of temple. Where lotters 
of administration were granted to the defendant, in preference to the plaintiff, 
the order granting the letters of administration is not a liar to the plaintiff 
bringing a suit for the- purpose of determining any question of inheritance or of the 
right to be appointed as shcbaii, the decree in which wiil supersede the grant. 
Arumnoyi Dasi v. Mokendra Nath Wadadat referred to. 

Jaoannath Pkahad Gupta r. Runjit Siscm ... ... ...XXV 

Letters Patent, High Court, 1865-- 

cl. J2. Sac Execution ok Decree. 
cl. 13. See TRANSFER OK CIVIL CUKE. 

cl. In. Order tefusnig applicatictn to commit for contempt— -Appeal—Judgment . An 
appeal lies from an order refusing an application to commit for contempt of 
Court. 

MollENDRA IjALL MlTTHH b. ANUNDO COOV14R ailTTKK ... ... XXV 

License — 

Date of taking out. See Calcutta municipal consolidation Act, ss. :m, 3.‘iG. 

Lioense Tax— 

See C VLCUTTA MUNICIPAL CONSOL1DA”. ION ACT. S. 87. 

Lien— 

Notice of'. S' i-1 lOSTS. 

Life-estate— 

Sec Hindu Law, Will. 

Limitation— 

Sec JlENO.VL TEN\NCV ACT, SCH. III. ART. 1 : PARTIES: PUULIC DEMANDS 
Recovery' Act, s. 2. 

Application for ascertainment of mesne piolits—Decree for possession and mesne 
pro tils -Eject of striking otf application for execution—What are proceedings and 
ordei.i in " execution ot decree." An application for delivery of possession of 
land decreed and for ascertainment of mesne profits was made in 1892, more than 
three years attei a previous application for the same purpose, and was “ struck 
off” for non-service of notice. On afresh application for ascertainment of mesne 
profits in 1895. held, that that portion ol the proceeding or order of 1892 which 
related to mesne profits was not one ” in execution of decree that under the 
eireniustauees the present application was not barred by that proceeding or order ; 
and that the application was not barred by limitation, although the claim to 
possession was barred. Duran Chand v. hoy Radha Kishen followed ; Bunscc 
Singh v. Xusuf All iieg distinguished. 

Pryac Sinoii r. Kaju Sincji . . ... ... ... XXV 203 

Mortgage deciee— Transfer to High Court foi execution—Application for execution by 
suit' --Civil Procedure ('ode (Act XIV ol 1882), ss. 227, 230, 241— Transfer of Pro¬ 
perly Act (IV of 1H82), ss. 07, 99- I, imitation Act (X V of 1877), sch.Jl, arts. 122, 

179, ISO. On lh" 29th September 18ji2 a decree was obtained against the defun- 
• d.nit's husband in a suit on a mortgage by the latter, dated the 0th April 1880i 
tin the 27 th July 1883 an order was made for transfer of the decree to the High 
Court for execution. On the 8 th April 1880 the. mortgagee appliod to the High 
Court for execution by attachment ot the. mortgaged properties, and in the same 
yt ir au order for attachment was made. The mortgagee died in April 1892; and 
on tin 20th August 1894 the plaintiff (his widow and administratrix) applied to the 
High Court for an order absolute for sale of the mortgaged properties under s. 89 
o^fhn Transfer of Property Act. On the otii January 1895 the application was 
refused, on the groimd that the mortgaged properties wore outside the territorial 
jurisdiction of the High Court. The plaintiff then instituted the present suit, in 
whisih she sought ( inter alia) administration of the estate of tbo mortgagor (who 
had died before the mortgage suit was filed) and asked for the sale of such 
properties as might be found subject to such mortgage. Held (affirming the 
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Limitation —(continued.) 


dcoiBion of SALE, J.), that whether, the 'plaintiff sued on the original debt or on 
the decree of the 29th September 1882, the suit was tarred by limitation Held 
also that, even apart from any question ol limitation, he suit was not maintain¬ 
able by reason of the provisions of ss. 21J0, 211 of the Civil Procedure. Code the 
questions arising in the suit be pig such as, should have bed® determined m 
execution of the decree, and not by a separate suit. 

Jooem.aya dahsi v. Tiiackomoni dassi ... ... ... XXIV 


Public Demand, s Recovery Act (Bengal Act VIIof 1880), s*. 2 and ‘20-Art XI „/ IS-.u 
s. 31. Section 2 of the Public Deuniads Recovery Ant (IJengal Ae.t Vll of isso) 
docs not make the psovision of limitation in s. .it of Act XI of infill npplnMl,l<- 
to the nxooutioii of a decree annulling a sale under s. 20 of Bengal Act VII 
of 1880. ' 

Mahomed abdcl Hyk v. (Iajkaj Sah.vi ... ... ... XXV 
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IFasfe land subsequently made cultivable—Presumption—Possession - Onus Prolundi 
—Constructive jHissessidti. The doctrino of coustiuctive possession applies only in 
favour of a rightful owner? and must not (as a rule), he, extended in lavour of a 
wrong doer, whose possession must lit; confined to laud of wlm-h he is actually m 
possession. Tn a suit for the possession of lands formerly nncult.ivuhlc, but subse¬ 
quently brought under cultivation, the District Judge hid allowed the plea of 
limitation to prevail agamst the plaintiff upon a finding — hisod, not upon evi¬ 
dence of actual possession by the defendants, hut. upon an inference from part of 
the evidence,—that the defendants had been m constructive possession for over 
12 years prior to the suit. Held, that so far as the judgment and deoveo of the 
District Judge related to certain plots described as patit or uncullivabjc land-, 
they must be set aside and the case reminded to the District Judge to dot, ■rmine 
(a! how far the presumption m favour of the plaintiff as to the continuance ot 
the uncullivabjc state of the lauds lill vviLli'ii twelve years of suit applied : and [0) 
how far that pie&umption had been rebutted by evidence ol actual possession oft tin! 
part of the defendants. 

Mouini Mohan Roy v. Promoda Nath hoy ... ... ... XXIV 250 


Limitation Act— 

XV of 1877— 

?i. 4. Application to sue in forma pauperis - Refusal of application — 1<!,i,tension of lime 
granted for payment of Coui I fee -Payment of Court-lea after jiei md of limit Utou 
— Civil Proccdiu 0 Cud,. (Act XIV of 1 US 2 ) , ss. Hilt, 4 10, 113. \V bore an application 
for permission to sue m form/i pnupm is is rejected, and a full (Jourl-tr ■ i-. paid ba 
a suit for the samo iclief, tile suit must lie considered, for the pnrpo-.es of limita¬ 
tion, to have been instituted only after the payment of the Court-lee, and not at. 
the date of presentation of the petition to sue as a pauper. Section 1 ol tin: 
Limitation Act does not apply to such a ease. The plaintiff on 20th November 
1890 applied for leave to sue in forma pauperis for the leeoverv of immoveable 
property. His application was rejected in May 1891, arid tuno was given linn to pay 
the full Court-fee, and his petition was thou treated us'the plaint m the suit. The 
period of limitation for the suit had then, however, expired, the eauso .if ai Lion 
being found to have arisen oil 28th November 1H78. Held, that the suit was 
instituted, not when the petition to sue as a pauper was predMiictl, but only on 
the payment of the full Court-fee, and it was, thc.rofojro, barred by lapse of tune. 
Kesluib linmchandra Deshpaml v. tirishnarao Vcnkatesh lnauulam, Na raivu Kuai 
v. Alaklian Lai, and Abhasi Regain v. Nanhi Regain followed. Skinner v. Orde 
distinguished., 

AUBIIOYA CHURN PKY ROY ?’. BiHSEKSWAgl ... .. ... XX'V 889 

s. Kf. See Practice. 

s. 13. A bscnce of defendant from British India—Defendant carrying on Imsiu < ss in 
British India through an aulhanzed agent. Section 13 of the Limitation Act, 
which excludes the: time during which a defendant has been absent from Hiitish 
India in computing ihe period of limitation for any suit, applies even where, to 
the knowledge of the plaintiffs, thf> defendants, partners in a firm, are during 
the period of their absence carry niff on husiuos.-, in British India through an 
authorized agent. Ilairington v. (Itmesh Roy overruled. *® 

POOHNO CHUN DEB CHOSE r. SASSOON ... ... ... XXV 

86 . 19 and 20 and sch. II, art. 01. Acknowledgment of liability—lute test paid on 
‘debt — Contribution—Joint debtors. By a payment into Court under an order • 
account of decrees for rqjit and revenue in arrear, due to the landlord zatni* 
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Limitation Act continued.) 

XV of 1877 —f continued.) 

from the joint owners of an under-tenure, their estate was saved from sale. In 
respect of a proportionate share of liability for money raised for this purpose one 
the joint owners became liable to be sued by another of them for contribution ; 
and a question arose as to the application of art! 61 of sch. II of the Limitation 
Act, 1877. More than three years before this suit all the joint owners had filed 
in Court a petition for the appointment of a manager of thoir estate who should, 
out of its profits, pay debts and interest to creditors from wliwh had been borrow¬ 
ed the money for the payment into Court. • held, that this was an acknowledg¬ 
ment of tho joint debt by the co-owner who had not contributed, within s. 10 of 
the Limitation Act; whence had followed the legal consequences, one of which 
was her liability to be sued within due, time* for contribution. Whilst the three, 
years from the date of that acknowledgment were running, and at a date less than 
throe years before this suit, interest on part of the money borrowed had been 
paid by the manager whom the appellant, jointly with the other co-owners of 
the estate, had authorised, as her agent, to pay it. Held, that this interest, 
b 'ing clearly a payment in exoneration, »i in /unto, of the plaintiff’s liability, was 
such a payment as was contemplated by s. 20, and gave a new departure for the 
period of limitation. 

SUKUAMONJ CllOWmiltANI r. lSHAN CHUNDEB ROY ... ... XXV 844 

22. Assignment pendente liLc— Substitution of assignees as plaintiffs. In a suit 
instituted within tho period prescribed by the Law of Limitation, the plaint,iff 
assigned over his interest, and the assignees were substituted ou the record in 
place of the original plaintiff after the said period had expirtd. Held, that under 
s. 22 of the Limitation Act (XV of 1877) the suit was barred by limitation. 

Snput Singh v, Imrit Teiran distinguished. 

HAKAJy CHAND v. DEONATH SaHAY ... ... ... ... XXV 409 

s. 22. Suit for damages for illegal distraint—Joinder of parties — Parly plaintiff joined 
beyond period of limitation. A suit for compensation for illegal distraint of 
crops was brought by one of two persons jointly entitled to the crops distrained. 
Objection being taken on the, ground of nun-joinder of a party that party was on 
his own application added as a plaintiff, but bis claim was then barred by limita¬ 
tion. Held , that the whole suit was not barred by limitation ill consequence of 
the provisions of s. 22 of the Limitation Act (XV of 1877). 

<1AGHEO SLNGH V. PADAKATH Alillt ... ... ... ... XXV 285 

Schedule II— 

art. 11. See Cl. VIM TO ATTACHKU PROPERTY, 
arts. 12, 13. See Sale IN EXECUTION OF DECREE. 

art. 11. Estates Partition Act I Bengal Act VIII -f 1871'). ss. ilG, 150- - Right of 
suit—Suit for possession. A suit for possession of lands of which the owners 
have been dispossessed in pursuance of an order of the Collector under s. Ufi of 
the Estates Partition Act (Bengal let V1H of 1876), will lie, even though no suit 
i;, brought to set aside the L'olloctor's order under s. 150. Article 14 of sch. II 
of the Limitation Vet (XV of 1877) does not bar *ueh a buit. 

LaLOO SINGH v. PUJUNA CHANUER BANRRJHE ... ... ... XXIV 140 

art. 32. Bengal Tenancy Act (VIII of 188.1), s. 25, il. (a) and s. 155 -Suit for 
ejectment and removal of trets—Limitation Act (XV of 1877), sch. II, art. 120. 

Article 32 of sch. 11 of the Limitation Act (XV of 1877) applies to a suit brought 
under cl. (a) of s. 25 and s. 155 of the Bengal Tenancy Act (VIII of 1885) for the 
ejectment of a tenant and removal of trees planted by him on land lfeased out for 
agricultural purposes. Article 120 does not apply to such a case. Kedarnath Nag v. • 

* Khettur Paid Sritirutno, and Gitncsh l)ass v. dondour Koormi distinguished. ‘ 
Soman Gopb v. RaghubirOjha ... ... ... ... XXIV ieo 

arts. 36, 39, 48. S. r> LIMITATION AOT. ART. 49. 

art. 49- Suit fur damages for cutting and carrying airay ciops — ‘Act XV of 1877, 
sch. II, arts. 86, 39, 48 and 109. In a suit for damages for euttijig and carrying 
away crops: Held, by the Full Bench (RAhlPjNl*J., dissenting) sueh suit does 
ntd come within the terms of art. 36 of sch. II of the Limitation Act (XV of 1877). 

Per Maclean, U.J., (Trevelyan, J., amcuiring) : Assuming that tfte case 
does yot come within the terms of art. 39, the case its governed by art. 49. The 
crojfs, though immoveallc in the first place, become specific moveable property 
when severed, and the fact that the severance was a Wrongful aot, does not make 
, any difference. Per MACTHER80N, J.—Tho case is goveijied by art. 49 ot 48, 



INDBX. 



lxi 


•* • 

Limitation Aot— (continued.) 

XV of 1877— (continued.) * 

as the crops, after they had been cut, come under the description of specific 
moveable property. Possibly, also, the case might be brought under ;l rt lO<) f 
it is not brought under art. 39. Per OHOBB. J.- -ArLiele 49 applied to this case 
burnt Lai Monilal v Imar Hah followed. Per RAMPINI, J. (dissenticnteJ.—Thc. 
suit, as framed, not being one for com pulsation for trespass, art. 39 does not apply. 
Article 48 or 49 also does not apply, as they deal with property which is nb initio 
moveable, and cannot be bold applicable unless the first wrongful act, viz., the 
conversion of the immoveable into moveable property , be disregarded. Article 109 
also does not apply, as it referred to a ea-o m which possession of immoveable 
withheld. Article 30, therefor., applied to the onse. Pinson bhavaji 
v. The Steamship 1 Savitn" referred .to. Pandah (lazi v. Jcnnudi dissented 
from by TUKVBLYAN, J. 

Manoun Jha V. DOIjHTK GOIjAH KOCK ... ... XXV 


art. 61. See Limitation.Act, so. 19 and jo. 

arts. 62, 127. Separation tn Jtnnt Hindu family —Suit for share in joint property. 
At the separation of members of a joint f.tuiily governed by the Benares School 
of Hindn law, in 1885, the uuicalized debts of the family wen- left undiv bird. 
The debts were subsequently realized by some of the members of the separated 
family. In a suit brought by the other members in 1893 [inter alia) to recover 
tbeir shares in the debts so realized : Held, that the claim of the plaintiffs could 
only be treated as coining under art. 62. sch. 11 oi the Indian 1 .imitation 
Act (XV of 1877), and the claim in respect ol such of the debts as were realized 
more than three years before the institution of tbo suit was barred by limitation. 
Article 127 of the same schedule would not apply to such a ease. Thakur Prasad 
v. Pariah referred to. 
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BANOO TEWAItY v. l)OONA TEWAKY ... ... ... ... XXIV 309 

art. 91. See Hindu Law, Endowment. 

arts. 92, 93 and 118. SuUlo.net aside adoption —Deed of permission to adopt. The 
merits of a, claim depended upon the authenticity of mi anumati patro (deed of 
permission to adopt) alleged to have been given to a widow by her husband, who 
died in 1832. She first adopted m 1884 a boy who soon after died. She then, in 
1897, adopted the appellant, whose adoption the reversion,!in heirs of her hus¬ 
band brought (his suit', in 1 . 88 , to have set aside, field, that neither art. 92. 
nor art. 93, of sch. 11 of the Limitation Act. XV of 1877, was applicable 
to Darlho suit. There had been no " issue " of the instrument, the anumaii^mho, 
within the meaning of the former article, (he term " issue” having no application 
to such a document. There had not, within the meaning of art. 93, before 
this suit, been auy attempt to enforce the instrument against (he plaintiffs. Arti¬ 
cle 118, as the suit had been brought within due time after the adoption, did not 
bar it. 

HUlifil BlICSAN MOOUKK.M l'. L'I’HXIIKA IjAljMlJhtjU.il -. ...XXIV 1 

art. 109. See LIMITATION ACT. ART. 19: MlttNK l’ROI-ITS. 
art. 116. Sec Interest. 

art. 118. See 1, IMITATION ACT, ARTS. 92. 93. 

art. 119. Suit for possession of immoveable pi open lit hi, g. Hindu, on the. 
allegation that he was the reversionary heir bp adoption at the last owner. In a suit 
brought by Llio plaintiff to recover possession of cert,iin*imir.<.viably properties, on 
the allegation that he was the gnat grandson by adoption oi one R, who was the 
brother of one V, to whose adopted sen the said properties originally belonged, 
the defence was that the suit was barred hv limitation under art. 119 of seh. If of 
the Limitation Act . Held, that art.. 1L9 of m-.li. II applies only to a suit for a 
declaratory deeieo as to (he validity of an adoption, aud that the present suit, 
which was one for possession of immoveable property, was not barred under that 
article notwithstanding that the plaintiff had to establish the validity of an 
adoption as»the. bads of bis title. Pai valid \. So min it ho dissmted from ; Lain 
Parbhn Lai v. AJJ/lne, Hasdai v, G opal, Gouga Saha i v. J.alchinj Singh, Kattliu 
Singh v. Golab Singh, Padajirav v. liamrav, Fannyama v. Man jay a Hebbar, and 
Hari Lai Pranfal v. Bai Rewa refci rttf to. 

JAOANNATH PHASMi GUPTA r. "RUNJIT 81NGH ... ... ... XXV* 864 

art. 120. See LIMITATION ACT, AItT. 32. .. . .. 

art 120 Suit for declaration that the defendant vs a mere benamiaar for the 
Plaintiff— Suit for relief on ground of fraud— Limitation Act (XV of 1877). sch. II, 
art. 95. A suit brought by A to obtain a declaration that a decree originally 



lxii 


INDEX. 


PAGE 

Limitation Act— (continued.) 

XV of mi—(continued.) * 

obtained by B against C and another, which had boon purchased in the name of 
D, had really been purchased b\ the plaintiff for his own beuefit, the cause of 
action alleged being the wrongful executiigi of the decree By I), is not a suit for 
relief on the groiufil of fraud within art. !)5 of sph. II of the Limitation Act; but 
is governed Dy art. 120 of that schedule. Under the circumstances the suit was 
held not to be barred by limitation. 

GOUK MOHIJN (tOIJLI i>. DlNONATU KaUMOKAH... .t. ... XXV 40 

art. 121. Encroachment by a trespass-w »hu , uiiibru.nce — Adverse possession — 
Purchaser at sale of taluk Jar uric irs of rent. Adverse possession is an incum¬ 
brance within the meaning of art. 121, sell. II, of the Limitation Act (XVof 
1877). Lvkhmeer Elian v. (Collector of Rajilivkye. Wamesli V It under (Jooptoy. liaj 
Narain Roy, Khanlo Muni Dasi v. liijuy < hand Malta tab Bahadur, and Karmi 
Khanw. Iirojo Nath Das referred to. An auction-purchaser of a putni taluk in its 
entirety gets the taluk free of all incumbrances ; therefore ima suit brought by the 
auction-purchaser to recover posse-sion of land situated.within the taluk against a 
trespasser who was alleged to have held the disputed laud adversely, the period of 
limitation would begin to run from the date when the. sale becomes final and 
conclusive. 

NUFFER CHANDRA P\U UliOWDHRY 11. LUJESDRA L\L GOSWAMT ... XXV 167 
art. 122. See LIMITATION, 
art. 121. See ‘ItBS JUDICATA.’ 

art. 124. 'Bait by reversionary heir lor oj/u-e of shebait —Jhndn Laic — Endowment 
— Succession in manage mint. Where a shebait does not appoint his or her 
successor as provided in the will of tbe founder, and where there is no other 
provision for the appointment of sliehai! , the management of the endowment must 
reveit.to the heirs of the founder ; and the limitation applicable to a suit for 
possession ol .-ueh an office is twelve Year.-, under art. 124, and not six years under 
art. 120, of the Limitation AcL. dm IIansi Kunwar v. Chattardhari Singh, and 
(lossamee Sree (rreediiareejee v. Raman holljee referred to. 

JAGANNATI1 PRASAD GUl'TA v . RUNTIT StNGH ... ... ...XXV 354 

art. 127. Sec LIMITATION Act. 
art. 132. See INTEREST. 

art. 132. Moi tgage. — L siifntctii'ii y mm Igai/r- - Em liter taortgage of the same property 
—Destruction of mm tgaged piopeilg by ddtnuin Transfer of Pmpeity Act (IV of 
1882), s. 68, liiyht to vtie uudei - Limt-titti-m Plaintiffs advanced money on an 
usufructuary moitgage ol certain land in M.igh J280 (January 1873), and subse¬ 
quently advanced another sum i.f money m Sr.tb.iu 1280 (July 1873) on the security 
of the same land. The land was w.i-.lied away in 181)2. In an action brought m 
18114 under s. 68 of the Transfer of Property Act (IV of 1882) for the money of 
both the mortgages on tile ground that the defendants declined to give fresh 
secuiitv, the defendants objected tha' the d lim ,i-> regards the mortgage of Srabau 
1280 was barred befuie the in mdai.iou, under art. 132, sell 11 of the Limita¬ 
tion Act (1877). the money bemgdue on the date of the bond. Held, overruling 
the objection ot Limitation ; (1) with reference to the terms of the mortgage 
of Srabaii 1280, that it was intended to add the money to the amount of the 
previous mortgage and to placw it on tin' same conditions, and that the plaintiffs 
were, therefore, erpaallv entitled to sue for the money upon this mortgage as upon 
the other. (2) That assuming that th'-rr was a right to sue for the money, it did 
not follow that the plaintiffs were not enGth-d to have substituted fot the security 
the money which took the place of tho^eeuntv. (3) That on the h ippening of the • 

• event provided for m s. 08, the plaintiffs wh<> were admittedly entitled to vemaiA 
in possession of the property, until the moneys had been repaid, were clearly 
entitled to have the money substituted for flic property. 

Ram Jevvan Mibseh v. Jagernath pekshad Singh ... .... XXV 450 

art. 132. Suit for money due on mortgage bond —Money payable by instalments — 

Default in payment of instalment —Right to attefo /; enlite amount due on default of 

S ment of any instalment. Where, by a mortgage bond (hypothecating immovc- 
s property )executod by the defendants, a sum of money was made payable by four 
instalments, the plaintiff to be at liberty in esse of any default to sue either for the 
amount of that instalment or for the whole amount duo on the bond. Held, that 
limitation ran from the date of the first default. 

SITAB CHAND NAHAB V. liYDER M.4LLA ... ... ...XXIV 381 
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Limitation Act— (continued.) 

XV of 1H77— (continued.) * 

art. 1 32. Suit for money lent on mortgage —Cause of action -Bond, Chmsiructinn of. 

In a mortgage bond, dated 14th June 1876, it was stimulated that the money 
advanced should ho repaid “ in the montly of Joyth 1289 Pusli, lining a period of 
six years.” The last day of Joyth l‘280 answered to the Kt Jutig 1882, and the 
period of six years from tin* date of tlio bond ended on the 14t.h June 1M2. In a 
suit brought upon the bond on the l'2th June 1 MU 1 ; Held, (AMKKit Aid, J,, dubi- 
tante) that the money sued for became duo on the 14 th June 1882, and the suit 
was in time. Hungo Rujaji v. Jiabaji, Almas Dance v. Mahomed llnja, and (Inann- 
sanimanda Panda rain v. Pulaniyaiidi Pillni referred lo by IiKVKltKKY, J. 
LAT1FUNNR8HA v. DHAN KUNWAlt ... .. ... ...XXIV 382 

art. 134. Sec CIVIL PROCEDURE CODK, S. 539. 
art. 138. See Limitation Act, aut, 141. 

art. 1 44. Suit for possession of land by an a ut /ion-pun baser, mho obtained symbolical 
possession —Code of Civit' Pioccditrc (Acl XI V of 18821, ss. 318 and 319— Limitation 
Act. ait. 138. In a suit for fiosso.sston of laud by an auction-purchaser, who had 
obtained symbolical possession, the defendant objected that the suit was barred 
by limitation, it not having bugn brought within twvlve yours from the date of 
the auction purchase. Jlehl, that art. 141, sob. II of the Limitation Act (XV of 
1877) applied to the ease, and that as the suit was hroughi within twelve years 
from the date when the auction-purchaser obtained symbolical possession it was 
not barred by limitation. 

IIaut Mohan Shaiia ?;. Uauuham ... ... ... ... XXIV 715 

art. 160. Sec LIMITATION A or, AUT. 178. 

art. 178. Application In set aside a sale by a pet sou interested in the sale Bengal 
Tenancy Ad (VIII of 1885), s. 173-- Limitation Ad. art. 1(50 - Code of Civil Pro- 
cedvie (Ad XIV of 1882), ss 311 and 21L Second nppcil. An application fm.sot 
aside, a sale undei s. 173 of the Bengal Tenancy Act is governed by art. 178, 
sell. II of the Limitation Act, and should be made within three years from tin- 
date when the right, lo apply accrues. 

Ciiani") Monrk Dakw v. S\nto Monkk Dasya... ... ...XXIV 707 

art. 179. See Limitation. 

art. 179. Meaning of the word* " dale of the derive ”— Execution of deciee- -Code of 
Civil Procedure f Ad XIV of 1882), ss. 205 and 235, The words “dale of the 
decree” m sell. 11, art. 17'J ot tin i,imitation Act, mean the date the decree is directed 
to hear under s. 205 of the (’ode of Civil Procedure, and that is the difte on 
which the judgment was pronounced ; therefore an application to execute, a decree, 
if not made within three years from the date when the judgment was pronounced, 
is barred by limitation. liani Madhiili Mitt a v Mailing ini Hnssi referred to. 

GOL.VM (IAKKAR llASDM, r. GOL.IAN Bill! ... ...XXV 109 

art. 179, el. 3. Execution of device—Or,lei a Hair mi) amendment of a decree — 

Renew of judgment—Code of Civil Proceduic (Ad XIV of 1882), ss. (i23, (’>‘24 and 
20G. All order granting an apjilieation for amendment of a decree under s ‘206 of 
the Code, of Civil Procedure is an order passed upon review of judgment within 
the meaning oi art. 179, sell. 11, cl. (3) of the Limitation Act; JJiereforc an appli¬ 
cation tor execution of a deciee within three years furni such an order is not 
barred by limitation. Katina Sahai v. The Colin tor of Allahabad referred to. 

Kali PROKVNNO Basu Bov r. Lvil AloilPN vU’H.V H<D ... ' ... XXV 258 

art. 179, el 4. Step m aid of execution of device Application for substitution of (he 
heirs of the deceased jvdgment-dcbloi —Applunlion in nccoidance wit’i imr—Code 
of {tint Procedure (Ad XIV of 1882), ss. 231* 235, 218 and 273. \n application 
by the judgment-creditor for substitution of tin- heirs of the deceased judgment- 
debtor, though disallowed, is an application in aecoidanee with law to take some 
step in aid of execution of the decree within the meaning of sub-scc. 4 of art. 179 
of the Limitation Act,. An application bv the judgment-creditor for the execution 
of his decree, which has been attached, as well as an application by him to execute 
another decree which lie had attach e.(J m ixmitiuii ot Ins own decree, though 
disallowed, are Implications in accordance with law. 

Adhak Chandra Das v. Lal Mohun # I>as ... .. ... XXIV' 778 

art, 179, els. (4) and (2). Execution of decree not materially defective. Application 
f or —Application returned for amendment—Code of Civil Procedure (Act XIV of 
1882), ss. 235 and 248 —Decree against joint defendants—Appeal by erne of several 
defendants against part of the decree. The plaintiff obtained a joint decree against 
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Limitation Act —(concluded.) 

XV of 1877— (concluded.) * 

defendants for possession of immoveable property and damages on 21 st May 1886. 
Against that decree all the defendant?, except defendant No. 1, appealed, and on 
2nd July 1887 so much of the decree was reversed as made the appealing defendants 
liable for damages, but was affirmed in all other respects. A second appeal by 
the plaintiff from the decree of the Appellate Court was dismissed by the High 
Court on 9th July 1888. An application for execution of the decree was made by 
the plaintiff on 7th July 1891 within three years from the date of the final decree, 
dated 9t.h July 1888. The prayer was lor issue of notice on the judgment-debtor 
for delivery of possession, for attachment and sale of certain immoveable pro¬ 
perties, for realization of costs and damages decreed. Notice under s. 248 of the 
Code of Civil Procedure was issued tin the .judgment-debtors on 8th September 
1891. The judgment-debtors, except defendant No. 1, objected that, us the 
application did not contain the right number of suit and date of doerce, it 
was not in accordance with law, and as no other application ha 1 , been 
made within three years from date of decree, the execution was barred by limita¬ 
tion. Defendant No. J objected that limitation as against him would ruu from 
21st Mat 1886, there being no appeal bv or against him from the decree of that 
date, ifeld. that mu tonal defects oul\ could vitwite an application, and as the 
defects m the present application for execution were not material, it was not 
barred by limitation. Asyar Ali v. Trniloki/a Natli Ohose and Gopal Shah v. 

Janki Koer distinguished. Held, also, that even if such application was defec¬ 
tive as an application for execution of decree it was still an application to take 
some step in aid of execution, namely, to issue a notice under s. 218, which was 
necessary, tlic decree having been passed more than a year before ; and such 
notice having been issued, it kept the denree alive. Jiehari Lalx. Salik Ram, 
and Dhonlcat v. Rhakkar referred to. Held, further, that limitation against 
defendant No. 1 would run from date of the decree in appeal, therefore the 
application lor execution was not barred by limitation. Gimya Moyee v. Stub 
Sunker followed. Aloshiat-un-nissa x. Rani distinguished. 

Goi'Aii Chundkr Manna r. (Josain Dar Kai.\y ... ... XXV 594 

art. 180. See Limitation. 

art. 180. Execution of decree — Revivor—Civil } J i oeedure Code (Act XIV of 1882), 
ss. 228, 280, 248 (a) — Insolvent, Advene possession of — Attachment. A creditor 
obtained a decree against liis debtor on tlio Original Side of the High Court on the 
19th December 1881. On the lltli December 1898, iho judgment-creditor applied 
to the dourt, under s. 228 of the Code of Civil Procedure, for “ transmission of a 
certified copy of tho decree to the District Judge’s Court of the 24-Pergnnnahs, 

■with a certificate that no portion of the decree has been satisfied by execution 
within tho jurisdiction of the High Court.’’ and alleging that the judgment-debtor 
had no property within its jurisdiction, but had property in the 24-Pcrgiiunahs. 

The application was headed as an application for execution and was in a tabular 
form. Upon this a notice was issued under s. 218 (a) of the Code, and, the judg¬ 
ment-debtor not having shown any cause, on 19th December 1898 a certified copy 
of I fie deen c was ordered to bo issued. Tho certified copy of tho decree having 
been transmitted, the judgment-creditor on the 1st March 1894 applied for the 
execution of tho dec woo to the District Judge. On the objections of the judgment- 
debtor that tho execution was barred by limitation, and that ho having been 
declared an insolvent, and tho properties having vested in the Official Assignee, 
the attachment was contrary t,o law, held, that the execution was not barred by 
limitation, us the order of the L'Jth December of 1893 was an order for execution, 
and operated as a revivor of tho decree within (ho meaning of art. ‘ISO, sch. IT 
of the Limitation Act. Held, that the judgment-debtor having boon in 

' possession of the property for more than 12 years, the Official Assignee not having 
taken possession of it, he had a title by adverse possession which was capable of 
being attached. Ashootosh ])Htt v. Doorya Churn Chat terjee and Futteh Narain 
Ghoivdhry v. Ghandrabati Ghowdhrain followed. 

Sim HossEiN v. Monohub Das ... ... ... * ... XXIV 244 

Lis pendens— 

See,3APE in EXECUTION OF DECREE. 

“Living”— 

Meonmg of. Sec WILL. 

Lnitftl Area— 

See Jurisdiction ok original Court, . 
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Local Ureas— 

Effect of re-distribution of. See Execution of Decree. 

Lower Burma Courts Act— 

XI of 1689— 

a. 40. See APPEAL. ‘ , 

s, 42. See RECORDER OP RANGOON, JURISDICTION OP. 

Lunatic— * 

Act XXXV of 1858 —Uhcrrtijicated guardian, Powers of—Manager of Joint Hindu 
Family, Powers of — Guardian—Sale by do fa?to guardian of lunatic's share. 

Act XXXV of 1858’does not affect the general provisions of Hindu law as 
to guardians who do not avail. themselves of the Act, and the managing 
member of a joint Hindu family, one of the members of which is a lunatic, may, 
in case of necessity, soil joint family property including the lunatic’s share, 
although ho does not hold a certificate under the said Act. Earn Chunder 
Chuckerbatty v. Broje Nath Mozoomdar followed in principle. The Court of 
H'Trrds v. Kupulmun Singh disapproved. 

Kanti Chunder Goswami v. Bisheswar goswamt ... ... XXV 585 


Residence—Lunatic resident in mofnssil —Guardian of lunatic's iter son —Position 
of guardian towards local Court appointing him—Temporary suspension of 
guardian—Jurisdiction of District Judge — Irregularity—Act XXX V of 1858, ss. 10, 

18 and 22 —Superintendence of High Court—Civil Procedure Code (Act XIVof 
1882), s. 682. Although Aot XXXV of 1858 contains no express provisions as to 
the plaoe of residence of a lunatic governed by the Act, it contemplates that he 
shall reside within the jurisdiction of the Court that has found him to he n 
lunatic. The guardian of such a lunatic’s persou is. in matters connected with 
the guardianship, subordinate to the District Court which appointed him. A 
guardian, having obtained leave from the District Judge to take the lunatic out 
of the jurisdiction for a specified time, was, at the expiration of that time, ordered 
to return with the lunatic to his residence within the local jurisdiction. He 
failed to comply with the order. Without further notico, the District Judge, by 
certain ordo-s which he gave by letter and telegram through the manager of the 
luuatic's estate, suspended tho guardian from his office, and directed him to make 
over the custody of the lunaLic to the manager. The guardian m.„de over the 
custody accordingly : and then applied to the High Court under s. 622 of the Code 
of Civil Procedure, to set aside those orders, and restore the custody of the lunatic 
to him at Calcutta (outside, the jurisdiction of the Court to whieh the lunatic was 
subject). The High Court declined to interfere, even though the orders were 
made irregularly ; because no case for its intervention had been made out, and 
because the lunatic ought not to be removed out of the local jurisdiction. 

IN RE BA8HARAT ALT CHOWUHRY ... ... ... XXIV 13d 


Magistrate— 

See Jurisdiction of civil Court. 

Jurisdiction of. Sec MAINTENANCE, ORDER OP CRIMINAL court AS TO : 

Nuisance -. recognizance to kf.ep peace. 


Jurisdiction of. Disqualification of Magistrate to try case—Criminal Procedure Ciule 
(Act X of 1882), ss. 202, 540, 555 —Summons case. Where a Magistrate before 
whom a complaint was made held an inquiry under 202 of tho Criminal Proce¬ 
dure Code for the purpose of ascertaining the truth or falsehood bf the complaint 
before issuing process, and, after holding such inquiry, summoned the. 
accused, examined witnesses on both sides, and, aftor a short adjournment 
examined a witness called by himself, and found tho accused guilty under s. 341 
of*the Penal Code. Held, that there is nothing in tho Criminal Procedure Code 
which disqualifies a Magistrate who holds a preliminary inquiry under s. 202 from 
trying the case himself, and that the provisions of s. 555 had no application, inas¬ 
much as the Magistrate had not initiated or directed tho proceedings against the 
accused person nor .taken an active part in the arrest or collection of evidence against 
such person : Held, also that the Magistrate was strictly within his rights under 
s. 540 of the Criminal Procedure Code in 1 receiving fresh evidence, aftor evidence on 
both sides had been taken, and the cdbc adjourned for judgmont, inasmuch as tha, 
case wasrstill a ponding case when such evidence was taken. 

IN RE ANANDA CHUNDER SlNGH V. BASU MUDH ... ... XXIV 167 

Jurisdiction of. Disqualification of Magistrate to try case—Witness—Omission to 
record statement of accused under Code of Criminal Procedure (Act X of 1882), 
s. 364. jVherc a Magistrate before whom an accused person is brought omits to 
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Magistrate — (con tinned.) 

record (as provided by s. 361 of the Criminal T’rnpodurc Code), statements made by 
the accused, he does not thereby make himself a witness, and so become disqualified 
from trying the case. 

QUEEN-Kmpursk Fattaii C'H.VND c ... ... ... XXIV 499 

Jurisdiction of. Power of commitment to Sesaitms Judge -Code of Criminal 
Procedure (Act X of 1882'. s. 251— Penal Code (Art XLVnf 1860), s. 147— Circular 
Order No. 9 of fith September 1869— Rioting. The commitment of a .case under 
s. 147 of the Penal Code to the Court of Session by a Deputy Magistrate is not 
necessarily illegal. Although the ease is shown to be triable only by a Magistrate 
under the second schedule of the Criminal Procedure Code there is nothing in 
s. 254 of the Criminal Procedure Code which prevents a Magistrate committing a 
case under s. 147 of the Penpl Code to the Court of Session, provided he finds 
that the accused has commit ted an offence which, in his opinion, cannot he 
adequately punished by him. The instructions contained in Circular No. 9 of 
6th September i860 are to be read subject to the provisions of the Criminal 
Procedure Code. 

QUKEN-ElUI’RKSH r. KAYEMULTiAH MANUAL ... .. ... XXIV 429 

Power of. Bee CRIMINAL PROCEDURE COPE, SS. 118 ; 517 : POSSESSION, ORDER 

ok Criminal Court as to. 


llule issued upon. See CRIMINAL PROCEDURE CODE, SS. 107 AND 118. 

Mahomedan Law- 

Custom. See ‘ RES JUDICATA.’ 

Bights of indi ir under. See MARRIAGE. 

Will—Right of childless widow—A donnish at ion of the estate of a Shiah Mahomedan 
under his will—Alleged gift—Claims rr. between his childless indent' and the 
estate—Right of the widow to maintenance — Legacies chargeable on one-third only 
of the estate—Commission to executor. A Mahomedan of the Shiah sect, thing 
without issue, left a widow. She, as his childless widow, was entitled to one- 
fourth of his estate other than land. On the administration of his estate, the 
following matters an.se, and were decided : Tho handing o/er, with formal 
words of gilt by tlm testator to the widow, of deposit, receipts, with intent after¬ 
wards to transfer the money into her name at. (be Rank, which transfer was not 
effected, would not constitute a gift. A commission of three per cent, on the 
proceeds of the sale oi the testator’s property, directed, by his will was bequeathed 
in the executor. This was by way of remuneration hut was m no sense a debt. As 
a legacy id. was payable only out of one-third of the estate which passed by the will. 

A Mahomedan widow is not entitled to maintenance out. of the estate of her 
late husband, in addition to what she is entitled to by inheritance, or under 
his will - IP'daya. Book ’IV, chap. 15, s. 3, Mahomedan law, Imamia, by 
N. K. Bailin', p. 170, rtferred to. No contract could be implied that this widow 
should pay nu occupation rent on account of her haring continued to occupy 
a houRe belonging to the testator’s estate, lor eleven months after his death. 

Her occupation was referable to her position, and no notice was given to her 
that rent would be charged. A Mahomedan childless widow is not by Shiah law 
entitled to share in the value of land forming the site of buildings that belonged 
to her husband's csti^e. Her one-fourth includes, as was admitted, a share m 
the proceeds of sale of the buildings. The text quoted in Book VII, chap. IV., 
p. 293 of Bailhe’s Mahomedan*Law, Imamia, is not to bo construed as referring 
only to agricultural lanl. 

aga Mahomed Jakfer Bindamm v. Koolsom Beeuee ... ... XXV u 

Maintenance— 


Sue Mahomedan Law. 


Order of Criminal Court as to—Criminal Procedure Code (Act X of 1882), s. 488 
—Imptisamvent for default of payment of maintenance—Warrant of commitment 
— Proceduie. An order of commitment to prison for default jn payment of a 
wife’s maintenance allowance cannot be made without proof that the non¬ 
payment was duo to wilful neglect of the per ion ordered to pay. 8id,hesioar Tear 
v. Gyanada Dasi iollowcd. The law contemplates a single warrant of commit¬ 
ment in respect of the arrears due at the tipie of its issue. Where six months’ 
arrears were due, an order for separate warrants of commitment awarding a 
separate sentence of imprisonment of one month on each warrant was, therefore, 
heid to oe bad in law. As to the mode of computing the term of imprisonment, 
the case of Allapichai Eavuthar v. Mohidin Bibi followed. 

bhiru Khan v. zahujran 
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Maintenance— ( continued.) PAaB 

Order of Criminal Court as to. Criminal* Procedure Code (Act X of 1882), ss. 488 
and 177 —Complaint by a wife against her husband for mr in te nance —Issue of 
summons —Jurisdiction of Presidency Magistrate. II a person nog!nets orri-liise* 
to maintain bin wife, the proper Court to take cognizance of the complaint of 
the wife is the Court within the jurisdiction of which the husklyd resides. 

BENUOW u. BENUOW ... * ... ... ... ... XXIV 688 


Malik— 

Meaning of. Sec HlNlKJ LAW, WILL. 

Manager of Endowment— 

Alienation by. See tftNDU LAW, ENDOWMENT. 

Manager of Railway— 

Agent of. Bee RAILWAYS ACT, S. '77. 

Manager under Court of Wards— 

Suppression of facts by. 'See MINOR. 

Marginal Notes— 

To Sections of Act. Boo STATUTES, CONSTRUCTION Of. 

Marriage— 

Dissolution of, WitUdraieul of petition for. See PRACTICE. 

Personal status—Christian marriage followed by Mahomedan matriage--Rights of 
widow muter Mahomedan law--Divorce. In a suit to obtain a widow’s share 
under Mahomedan law iu the estate of the deceased, it was proved that (he 
plaintiff and deceased had been married in J805 as professed Christians in a 
church at Meerut; Unit subsequently, having reverted to Malnmicilauism, they 
wore married a second time according to Mahomedan law in nil.ah iorrn, which 
second marriage had not been dissolved by a Mahomedan divmee. In lHtjG the. 
husband died, leaving a will excluding the wife From all partioip item in his 
estate. Held, that the personal status of the deee.i-.od being at the turn of his 
death that of a Mahomedan, and the plaintiff's personal status being that ot his 
wife under the same law. she was entitled to a share m his estate, notwithstand¬ 
ing his will, which purported, but under Mahomedan law was inoperative, to 
exclude her. Qua-re. —Whether in the ease of spouses remamingMoiniciled ju 
India, where religious creed affects the rights ineid-nt.il to marriage, such as 
that of divorce, a change of religion male honestly after marriage. with the assent 
of both spouses, without au\ intent to commit a fraud on the law, effects any 
change iu these rights. 

Robert skinner v. Charlotte Smsnku ... ... ... xxv 
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Presumption as lo form of Hindu. See HINDU I.AW, STRIDIIAN. 

Measurement Papers— 

Entry made in. See EVIDENCE ACT, S. 35. 


Medicinal Preparation— 

Containing alcohol. See BENOAL EXCISE ACT, 8. 58. 

Mesne Profits— 

Application for ascertainment ot. Sec LIMITATION. 

Assessment of. See COURT FEES ACT, s. 11. "■ ^ 

Limitation Act (XV of 1877), sell. II, art. 109— Wrong-doers mdegiendcnt of l.he 
defendant—Civil Procedure Code (1882), s. 2'1. In a suit, brought ou 26th Septem¬ 
ber 1893 for mesne profits of land, for the possession of ivlneh a decree had been 
• previously obtained again-d the defendant, the plaintiff claimed damages in inspect 
of the^Fusli years 1297—1800, the year 1297 F., ending on the 28th September 
1890.* The defendant objected ( inter alia) that the claim in ro-pcet of the period 
beyond three years before the date of suit was barred by limitation, an»l that she 
was not liable for profits of the lands from which shu hau been dispossessed by 
others. Held : (1) Under ait. 109, sell. If of the Limitation Act the defendant is 
liable for the nvane profits received ,hv her or which she might have with due 
diligence received during the three vci&rs before the date of suit and not before. The 
period of thruo years fixed his no reference to the time when rents fall dfiTi. 
Byjnath Persad v. Badlwu Singh, Thdhovr Dans Acharjee Chuckerbutty v. Slioshce 
Bhvosun Chatterjee and Tluikoor Dass Boy Chowdhry v. Nobin Undo Chose- 
distinguished; (2) in the ease of every wrong the liability of the defen¬ 
dant is limited to damages for the wrong which he has himself done. With 
reference to the definition of mesne profits in s. 211 of the Civil Procedure Code, 
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Mesna Profits —( continued.) 

if the defendant was excluded from possession, she could not be said to have 
actually or even impliedly received the profits, nor could she with ordinary or 
extraordinary diligence have received them ; the case was remanded to determine 
what mesne profits were payable between the 26th September 1890 and the date, 
if any, when dispossession was proved. 

ABBAS t>. FaSSIH-UD-DIN ... ... ‘... ... ... XXIV 

Suit for possession and for. See COURT PEES ACT, s. 11. 

Metropolis Management Amendment Act— 

1862 (26 and 26 Viet., c. 102)— ■ •* 

S. 75. See BENGAL MUNICIPAL ACT, S. 204. 

Military Officer— 

Ih Indian Staff Corps, Pay of. ‘ Sec ATTACHMENT. 

Minor— 

See GUARDIAN. 

Fraudulent representation by minor that he was of age—Met hjage. A sum of money 
was advanced to a minor l>y a mortgagoe, secured by a mortgage of house property, 
on the representation by the minor that he was of age, and tho mortgagee was 
deceived by such false representation: Held, that the mortgagee was entitled 
to a mortgage decree against the property of the infant. Dhanmull v. Ram Chunder 
Ghose distinguished and doubted. Nelson v. Stocker per TURNElt, L.J. applied. 
Sahaij Chand Matter v. Mohun Bibx ... ... ... XXV 

Mortgage by minor — Voidable mortgage — Estoppel — Evidence Act (lof 1872), 
s. 115— Fraud — Contract Act (IX of 1872), s. 64— Restoration of benefit by minor. 
The general law of estoppel as enacted by s. 115 of the Evidence Act (lof 1872) 
will not apply to an infant unless he lias practised fraud operating to deceive. A 
Court administering equitable principles will deprive a fraudulent minor of the 
benefit of a plea of infancy ; but he who invokes the aid of the Court must como 
with clean hands and must establish, not only that a fraud was practised on him 
by the minor, but tnat ho was deceived into actiou by tho fraud. Gunesh Lalu v. 
Bapu dissented from. Saral Chunder v. Gopal Chunder Laha, Mill v. Fox, 
Wright v. Snow and Nelson v. Stocker discussed. If money advanced to an infant 
on a mortgage declared void is spent by him, then there is no benefit which he is 
bound to restore under the provisions of s. 64 of the Contract Act (IX of 1872). 
Dhurmo Dabs Ghose v. Brahmo Dutt ... ... ... XXV 

Representation as to age known to be false — Liability in equity — Action on the con¬ 
tract — A chon framed m tort — Costs. Where an infant obtained a loan upon the 
representation (which he knew to be false) that he was of age : Held that no suit 
to recover the money could be maintained against him, there being no obligation 
binding upon the infant which could be enforced upon the contract either at law 
or in equity, but that the defendant should not be allowed costs in either Court. 
DBANMULL V. Ram CHUNDERGHOSE ... ... ... XXIV 

Representation of, in suit. See Guardian. 

Wrongful admission of title against a minor—Suppression of facts by a manager 
appointed by the ('ourt of Wards—Order of Settlement Court cancelled. At a 
settlement of a district in Oudh a sub-settlement was decreed in conformity with 
Act XXVI of 1866, which legalizes rules as to claims in respect of subordinate 
rights to land. Th<? claimant alleged himself to be, in virtue of a birl tenure held 
by him, undor-proprictor of a village within the taluk of a talukdar then a minor, 
whose estate was undercharge of the Court of Wards, whose representative, tho 
Deputy Commissioner of the District, had appointed a manager of the estate. 
This manager having reported favourably on the claim, the Deputy Commissioner 
sanctioned its admission whereupon a decree for sub-settlement was made on the 
30th June 1871. The present suit was brought by the talukdar, after attaining 
full age, to have that decree set aside as having been obtained by fraud and collu¬ 
sion. That the manager was brother of the alleged 6trf-holder, and that he was 
family shareholder with him in the village—facts which the manager had sup¬ 
pressed, were facts proved in this suit. The .defendants attempted 1 , bpt failed, to 
establish by evidence the existence of the alleged birl. Held, that the admission 
in tho Settlement Court in 1871 was not binding on the plaintiff, and that,,even 
assuming that the defendants' ancestor had been in some way in occupancy before 
1867, the evidence was quite insufficient to show that a grant of a perpetual under- 
propHtetary right had been obtained. The dccreo of the Lower Appellate Court, 
cancelling the Settlement Court’s order, was therefore upheld, 

Bam autar v , Mahammad mumtaz am ... a. 
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Misdirection— 

See Charge to Jury : Jury, Verdict of. 

Misjoinder of Causes of Action— 

See Civil Procedure Code, &. 424. 

Joinder of several plaintiffs in respect of separate causes of action—Qontributimi. Rtnl 
for—Civil Procedure Code (Act XIV of 1882), s. 578 —Irregularity affecting 
merits. The plaintiffs, who were husband and wife, brought a suit to recover a 
certain sum of money, part of which was alleged to have been paid by plaintiff 
No. 1, who was a co-sharer with the defendants in two putms, to save the pulnis 
from being sold for arrears of rent;/md the remainder by plaintiff No. 2, who 
alleged that she had a subordinate miras taluk under the two putnis granted to her 
by plaintiff No. 1 add that the sale would have resulted in the cancellation of her 
miras taluk. In second appeal it was contended by the .respondent, m support of 
the decree made by the Court below dismissing the claim of plaintiff No. 2, 
that the claim was liable to dismissal by reason of its involving tbc mis¬ 
joinder of plaintiffs with different causes of action. This objection had 
been raised in the writtpn statement, and the Court was asked to raise an 
issue on the point. In answer to this contention it was urged by the appellants 
that as the respondents went to trial upon the moriLs, it was not open to them to 
urge any objection like this to the frame of the suit on second appeal. Held, that 
the suit was bad for misjoinder of plaintiffs, as the suit of plaintiff No. 2 
ought properly to have been brought against all the holders of the putnis, including 
plaintiff No. 1, and not merely against the defendants m the suit. Held, further 
that it was open to the respondents to raise the objection as to misjoinder in 
second appeal. Taritiee Churn Chose v. Hunsman Jha distinguished ; Siiiurth- 
•waite v. Hannay referred to. 

Mohima Chandra Roy Ciiowdhry v. atul Chandra Chakhavaktj 
Chowdhky ... ... ... ... ... ... XXIV 540 

Misrepresentation— 

See Hundi, Suit on : Minor. 

Mistake of Fact— 

See Wrongful Restraint. 

Mokuraridar— 

Claim by. See CLAIM TO ATTACHED PROPERTY. 

Money— 

Advanced on fraudulent misrepresentation, . See HUNDI, SUIT ON. > 

Decree for. See EXECUTION 01' DECREE. 

Lent on mortgage. See LIMITATION ACT, ART. 132. 

Paid and damages incurred by distraint of crops, Suit for. Soe SECOND APPEAL. 

Payable by instalments. See LlMITATION ACT, ART. 132. 

Mortgage— 

See Bengal Tenanuy act, s. 171. Execution of Decree : interest : 
Limitation act, art. 1B2: Minor ■. 8*le for Arrears of Reft : transfer 
OF PROPERTY ACT, S. 135. 

By conditional sale. Sec INTEREST. 

By guardian of minor’s property. Soe GUARDIAN. ‘ 

By minor. See MINOR. 

Construction of. See INTEREST. * 

Decree absolute for foreclosure—Transfer of PropcriipAct (1V of 1882), .ss. 87 and 88 
— Whether time to redeem would run from the date of the preliminary decree, or 
from the date of the decree of the Appellate Court, when it simply confirms the decree 
of the first Court. Where, in a suit on a mortgage, the decree of the Appellate 
Court shnply dismisses the appeal, leaving the decree of the first Court untouched, 
the time for redemption would run from the date of the decree of the first Court. 

BHOLA NAJH BHUTTACHARJEE v. KANT1 CHUNDRA BHUTTACH\KJEE. XXV 311 

Further advances—Equitable mortgage on title-deeds already deposited under previous 
mortgage. The defendants had executed a mortgage in favour of the plaintiff, and 
handed him tht title-deeds of the 'mortgaged property. Subsequently the plain¬ 
tiff advanced a further sum to thfe defendants, who agreed chat the plaintiff should 
retain the title-deeds already held by him as a security for the re-payment of the 
furthor advances. There was no fresh deposit of the deeds. Held, that the 
plaintiff was entitled to be declared an equitable mortgagee in respect of such 
further advance. Ex parte Kensington applied. In re Beefham referred to. 

GlREND$0 COOMAR DlJXT v. KUMUD K.UMARI DABI ... ... XXV fill 
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Mortgage — (continued.) 

Money lent on. ' See LIMITATION ACT, ART. 132. 

Usufructuary mortgage—Sudbharna bond—Covenant to repay—Construction of bond 
— Suit, for money and for sale — Transfer of Property Act (IV of 1882), s. 67. 3 n a 

srulbharna mortgage bond it was stipulated, “ having paid'fcho principal money in 
the month of Chat? 1297 wo shall take back the^locuinout and the land. In ease 
wo fail to repay the principal money on due date the sudbharna bond shall remain 
in force.’’ Held, that there was in this contract no agreement to repay the principal 
money, and no such agreement was implied by the provisions as to taking bank the 
document and the land, and therefore there was no right to a money decree. Held, 
that under s. 67 of the Transfer of Property Act (TV of 1882) an usufructuary 
mortgagee cannot as such (i.c., unless there is anything in the contract which 
would imply the right) sue either for foreclosure or for sain. Urmia v. Umrao 
Begum, Chaiku v. Kunjan, ’and llamayya v* Guruva referred to ; Venkalasami v. 

S libra many a not followed. 

Luchmeshau SINGH n. DOOKH MOCHAN JHA ... ... ... XXIV G77 

Mortgage-bond - 

Money due on. See Sec LIMITATION ACT, AUT. 132. 

Mortgage Decree - 

Seo Or vie procedure Code, s. 230 : Limitation. 

Mortgage Sale- 

See Evidence Act, 8. 92. 

Mortgagee 

Payment made by. See VOLUNTARY PAYMENT. 

Motion — 

See PRACTICE. 

Mukhtear - 

Communication to. Sec PRIVILEGED COMMUNICATION. 

Municipal Commissioners— 

Median of. Sec JURISDICTION OK Ul\ 1L COURT. 

Munsif- 

Jnrisdtchan of. See 1 EXECUTION OK DECREE : SALE IN EXECUTION OK DECREE : 

Valuation ok sur\ 

Negligence - 

See CARRIERS ACT, S. 6. 

Negligent Act 

See PENAL CODE. s. 269. 

New Trial- - 

See Small Cause court, Presidency Towns. 

Non-cognizable Offence - 

See Damages, suit for. . 

« 

Non-occupancy Raiyat— 

See Landlord and Tenant. 

Right of. Si-e BENGAL TENANCY ACT,,S. 20. 

Ndtice- 

See Criminal Procedure Code, s. 148; Right of occupancy : Sale for 
ARREARS OE RENT. 

* * 

Notice of Succession to Tenure- - 

Omission to give. See BENGAL TENANCY ACT. s. IG. 

Notio* of Suit— 

See CIVIL PROCEDURE CODE, 8. 424 : RAILWAYS ACT, S. 77. 

Dismissal of. suit for want of. See ‘ RES JUDICATA.' 

Notice to quit— 

See Landlord and Tenant. 
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Notification— 

Government, of 1862. Sec JUHY. > * 

Nuisance- 

Cremation—Rwrning-ifhat w cremation qround—<‘riminal Procedure Code f Act X of 
1882), ss. 188, i40, 487— Jurisdiction of District Magistrate to order further 
inquiry, in a proceeding under s. 133 of the Code —" Legalized Nuisance " — Cu¬ 
rate cremation ground, Duties of owner of—" Public place " - “ Trade or occupa¬ 
tion" — Order of removal of burning-ghat — Form of notice. A District MngiM,iwto 
has. strictly speaking, no power under s 4.'17 of the Cruiiin.il Procedure Ode (Act 
X of 1882) to ordern * further inquiry Sinto a proceeding under s. CIS of the (lode 
which has been practically dropped hy a Subordinate Magistrate, the proper course 
being to refer the matter to tlio High Court.. Although a liurumg-ghat or crema¬ 
tion ground may not in itself lie a “ mfisance ” within the meaning of el. 2, s. Cl'i 
of the Criminal Procedure Code (Act X of 18821, still a Magistrate will have 
jurisdiction to take action utide.r that section if it is shown that such a ghat or 
ground >s in such an offensive state, or that cremation is carried upon it m such 
an offensivt manner, as lo.be a source of injury, danger, or annoyance to persons 
living m the vicinity. Queen-Kmpress v. Snmmadha Pil'ai and liamford v. 
Turnley referred to and discussed. Brindabun Chunder Roy v. Limn man of 
Municipal Commissioners of Serampoie distinguished. A private propiictor may 
he guilty of acts done on his private property, which may give rise to a public 
nuisance; the owner of a cremation giound may he held to create a " nuisance " 
if he allows the cremation of bodies upon that ground to be so performed as to 
annoy or endanger the lives and properties of persons living in the. neighbour¬ 
hood. The proprietor of a cremation ground cannot he said to he eairyiug on any 
“trade or occupation “ within the meaning of d. 3. s. 1,13 of the Criminal 
Procedure Code.. A Magistrate has no power under s. 123 of the Criminal Proce¬ 
dure Code to order the removal of u imrnmg-ghut from its position, but lie can 
direct a proprietor to “ remove the nuisance,’' i.e. , to take Mich sleps as \would 
result in the cremation of corpses ceasing to be a nuisance to the public. 

INDKA NAT.FI BANliHJKK V. QUEEN-JOMI'KKSS ... ... ... XXV 425 

Criminal Procedure Code < Act X of 1882), ss. 133 and 137— Reference by Sub- 
Divisional Magistrate in a second class Magistrate — Hmift fide question of title - 
Jurisdiction of Mmjist i ate- -Public nuisamc- Obstruction in pntdii way. A Kub- 
Divisiomil Magistrate having made a conditional order under s. 133 of the 
Criminal Procedure Code (Act X of 1882) against a person to remove an obstruc¬ 
tion on a public thoroughf .re, or appear and sin.iv cause before a second class 
Magistrate, the said person appeared as directed, and the order was made absolute 
under s. 137. In revision the High Court held that, having regard to the penulti¬ 
mate paragraph of s. 133, the order was not illegal on the ground that it was made 
absolute by a Magistrito with second class powers other than the Magistrate who 
made the conditional order In re, Narasunka approved of. When a quc-l ion 
of title is bond Jide raised the Magistrate ought not to-inake an order under s,. 133 
and 137 of the Criminal Procedure Code, but, should allow the paity an oppor¬ 
tunity for the detcrminaticu of the question by a Civil Court. The claim of 
title must however, be bond tide and not a mere pretence to oust j irixdiction, and 
it is for the Magistrate to say whether the claim is a bond fide one or a pretence. 
J.uckeenaram Hanerjce v. Ram Coumar Moohetiee and Queev-Fmpiess v. 
Ihssessur Sahu followed. Although no length of enjoy merit can legalize a public 
nuisance—see Municipal Commissioners of Calcutta \. Mahomed J/i— yet the long 
possession or enjoyment of what is said to be a nuisance may give, to the, objection 
of the person sp possessing nr enjoying it the character of a bond fide dispute as to 
title sufli as might have the effect of ousting the jurisdiction of the Magistrate 
under ss. 133 and 137 of the Code, and makiflg the question a proper one for the 
Civil CQurt. 

PREONATH DEY r. (iOHOKI)HONG MALO ... ... ... XXV 278 

Crimiuhl Procedure^ Code (Act X of 1882), ss. 133, 137, 437 — Further inquiry — 

Ultra vires—Obstruction to public, thoroughfare. Jn a complaint for alleged 
obstruction of a public thoroughfare tljc Magistrate, alter making preliminary 
inquiries, was of opinion that the alleged way was not a public thoroughfare, and 
refused take action under s. 133 of the Code of Criminal Procedure. The Ses¬ 
sions Judge, being of opinion that the Magistrate should have gone on yith the 
case, directed a further inquiry under s. 133. Buch inquiry was held and the 
Magistrate, without taking evidence in support of the complaint, made his condi¬ 
tional order under s. 183 absolute under s. 137. Held, that the order of the 
Sessions* Judge directing a further inquiry was ultra vires, there being no section 
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Nuisance <—( continued.) 

oi the Code under which an order for further inquiry could bo made in tho case; 
s. 437 having no application. Held, also, that the Magistrate, before whom the 
petitioner showed cause, should not have made his conditional order under s. 133 
absolute without taking evidence upon the matter of the .complaint; the words 
“ evidence in the matter ” meaning " in the matter of the complaint,” and not 
simply evidence which the opposite party imight offer. 

SKINATH ROY V. AlNADDI HAIiOKIt ... ... .. ... XXIV 395 

Criminal Procedure Code (Act X of 188-2), s. 144 —Order regulating boat traffic 
at a landing place—High C unit's power of revision when order cannot be made 
under that Section. An order regulating the boat traffic at a certain landing place 
of a river in the manner directed hv the order passed in this ease held to be not 
an order that is authorized by s. 14iofthe Criminal Procedure Code. If the 
order be one that cannot be made under s. 144 of the Criminal Procedure Code, 
the more fact of the order purporting to have been made under that section does 
not prevent tho High Court from interfering with it in revision. Abhayeswari Debi 
v. Sidhcswari Debi and Ananda Chundra Bhultacharjee v. Stephen followed. 
QUEKN-UMPREHK j>. PRATAP CHIJNDKR CHOSE... ... ... XXV 852 

Public nuisance. See PENAL CODK, 8. 209. 

Numerals — 

Combination of. See Th A DE-MARK. 

Obstruction — 

In Public way. See Nuisance : PENAL. CODE, s. 28:3. 

To Public thoroughfare. Sec NUISANCE. 

Occupancy-Raiyat— 

Suit by, for possession. Sec BENGAL, TENANCY ACT, BCH, III. 

Occupancy Raiyats— 

Sec Bengal Tenancy act, s. 50. 

Offence— 

Locality of commission of. See JURISDICTION OF CRIMINAL COURT. 

Uncertainty of place where committed. See JURISDICTION OK CRIMINAL COURT. 

Office— 

To which are attached religious duties, Sale of. See ' Res JUDICATA.’ 

Officer— 

Not officer of regular Forces, Pay of. See ATTACHMENT. 

Official Trustee— 

Appointment of. See PRACTICE. 

Official Trustee's Act— 

XVII of 1864— 
s. 10. See Practice. 

Omission to appeal from Order— 

Effect of. See APPEAL. 

Onus of Proof— * 

See Evidence : Limitation .- Will. 

Deeds of gift between joint brothers of part of the family estate—Subsequent partition 
between them of the residue. Two brothers, the only members of a joint Hindu 
family, executed and registered mutual deeds of gift to one another of tboir 
interests in specified portions of their family estate. In after years the younger 
brother sued the elder for partition of the estate excepting so much "f it as had 
already been the subject of tho above gifts. The elder defended on the ground 
that the deeds of gift had not been intended to operate, not representing any real 
transaction. To negative their effect the burden of proving that the transaction was 
not. real, but only a pretence, was laid upon tho defendant, who failed to adduce 
that gfoof. 

SRAM CHAND PAL V. PROTAP CHANDRA PAL 


XXV 78 



INDEX. 


lxxiii 


PAGE 

Opium Act— 

I of 1878— 

s. 9. See DAMAGES, SUIT FOB 

Order— 

Absolute for sale. See CIVIL PROCEDURE CODE, S. ‘241. 

Allowing amendment of decree. See LIMITATION ACT, ART. 17',), CL. 8. 

Appointing commission to effect partition. Sec APPEAL. 

Dismissing appeal for default. See REVIEW. 

For inspection of property. Form of. See .PRACTICE. 

Granting certificate, Conditional . See aYpkal. 

Granting review of judgment. See APPEAL. 

Of Her Majesty in Council. See EXECUTION OF DECREE. 

Refusing application to commit for contempt of Court. See LETTERS PATENT. 

High court, cl. 15. 

Refusing to confirm sale. See SECOND APPEAL. 

Refusing to set aside sale * See SECOND APPEAL. 

Regulating boat traffic at landing place. See NUISANCE. 

Setting aside order granting review. See SECOND APPEAL. 

To make good deficiency on resale. See APPEAL. 

Oudh Estates Act- 

I o! 1809— 

Talukdari estate under. See WILL. 

Oudh Land Revenue Act— 

XVII of 1876- 

ss. 52, 58. Claim io resume grant A proprietor in Oudh claimed to resume 
a perpetual lease as having boon granted by his ancestor at a favouvable 
rent, without the sanction, but otherwise under the circumstances, contem¬ 
plated by s. 52 of the “Oudh Land Revenue Act," XVII of 1876, so that 
the grant was resumable. Held, that the claim failed. The undefined charges, 
expenses of management, and other payments incidental to the lease, might have 
been such as to make the rent paid a reasonable one as between lessor and lessee ; 
and that the favourable nature of the rate of rent had not been estabfished. 

Pertah Bahadur Singh v. Badlu ... ... ... ... xxv t79 

Paper Book— 

Failure to deposit costs for. See REVIEW. 

Pardanashin Lady— 

Execution of document by a pardanashin lady—Refusal of her application, as 
defendant, for the issue of a commission to take her evidence —Civil Procedure 
Code (Act XIV of 1882). s». 888. 890— Irregularity Hot affecting merits of case — 

Civil Procedure Code (Act XU'of 1882). s, 578. The Court of First Instance reject¬ 
ed an application made under ch. XXV of the Civil Procedure Code for the 
issue of a commission to take the evidence of a Mahomedan pardanashin lady, 
the defendant in the suit, which was brought against her on a mortgage bond, the 
execution of whie.h she had denied in her written statement. Vhe Courts below- 
concurred in finding that there was sufficient evidence of the execution of the 
document by the pardanashin with full knowledge of its contents. Prom their 
judgments it appeared that if the defendant had jiccn examined on commission 
and had given,her testimony in support of her written statement, it would not 
have been believed, and in their Lordships’ opinion it could not reasonably have 
prevailed. Held, that the error alleged by the appellant to have occurred in the 
refusal pf the Court to issue the commission (whether or not it would have been 
better to have issued it) was, at all events, no valid ground of appeal. The evidence 
taken on the commission could not have affected the merits of the ease within 
s. 578 of the Civil procedure Code. 

AKIKUNNISSA BtM c. RUF IjAL DAS ... ... ... ...XXV 807 

Pardon— * _ * 

Withdrawal of, 8ee PRACTICE. 

Parties— 

See Civil Procedure Code, s. 244: Jurisdiction of Civil court : 

LANDLORD AND TENANT : POSSESSION, ORDER OK CRIMINAL COURT AS TO : 

Right of Suit : Salb»for Arrears of Revenue. 

lg CAL.-i 
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Parties —(continued.) 

Adding parties as plaintiffs — Civil Procedure Code i, 1882), s, 32— Suit by benamidar, 

A mortgage bond was executed ostensibly in favour of R but 3 was the real mort¬ 
gagee. A suit was brought by R, the benamidar, to enforce the bond ; J, the real 
mortgagee, made o^er the debt on a date p’vevious to the suit, but executed the 
formal deed of assignment on a date subsequent thereto. The assignees were then 
added as plaintiffs to the suit. Held, distinguishing the case of Ghunder Cootnar 
Boy v. Gocool Chunder Bhuttacharjee, that a benamidar may sue, and that the 
assignees were rightly added as plaintiffs uuder s. 32 of the Civil Procedure Code. 

Held, also, that s. 32 is wide enough to meet every case of defect of parties ; and, 
further, that tho power to add parties must be exercised with reference to the 
interests which those parties have at the time when the addition is being 
considered. 

Bhoi.a Pekbhad Ram Lal ... ... ... ... XXIV 34 

Adding parties to suit—Civil Procedure Code (Act XIV of 1882), s. 32— Court 
adding a defendant — Limitation. No question of limitation arises where a Court, 
of its own motion, under s. 32 of the Civil Procedure Code adds a party defendant 
to a suit. Oriental Hanlc Corporation v. Charriol followed. 

(IRISH CHUNDER SAHMAL t>. DWABKA NATH LINDA ... ... XXIV G40 


Compromise by, without knowledge of attorney. See COSTS. 

Joinder of. See EJECTMENT, SUIT FOR: LIMITATION ACT. K. 22. 

Non-joinder of. See W BONG FUL DISTRAINT. 

Notice to. See Criminal PROCEDURE Code, s. 148. 

Parties to suit—Persons having the same interest in one cause—Civil Procedure 
Code (Act XIV of 1882), ss. 26 and 30. In a suit for the removal of masonry 
structures raised by one member of community of Hindu priests upon a certain 
platform, on which evory member of the community had individual right to per¬ 
form religious rites, praying also for a declaration and injunction in connection 
with s&ch removal, the plaintiffs were seven persons claiming relief as the punch 
or committee representing the whole community, and also in their individual 
capacity. It was found by the Court that the plaintiffs did not constitute the 
v punch, and that they did not in that character represent the community : Held, 
that s. 26 of the Civil Procedure Code (1882) was only an enabling section ; it 
allowed the plaintiffs to bring a joint action ; and should not be read as though all 
persons of the community must be joined as plaintiffs. Held, also, that s. 30 of 
the Code is an enabling section, and did not debar the plaintiffs from suing in 
their men right in this case. 

Baiju TJ»l‘parbatia v. Bulak Lal Pathuk... ... ... XXIV 385 

« Substitution of, Application for. Sec LIMITATION ACT, ART. 179. 

Partition— 


See TRANBFER OF PROPERTY ACT, S. 118. 

Deeds of gift executed after. Sec ONUS OF PROOF. 

Estates Partition Act (Bengal Act VIII of 1876) —Partition of revenue-paying estate 
—Jurisdiction of Civil Oourt—rCode of Civil Procedure (Act XIV of 1882), ss. 265, 

396. Section 265 of the Code of Civil Procedure does not apply to a suit for 
partition of a revenue-paying estate when no separate allotment of revenue is 
asked for. A Civil Qpurt, therefore, has jurisdiction to decree partition in such a 
case ; and a suit for possession, after partition, of a share in part of an undivided 
estate, in which p^rt alone thfe plaintiff has a share, is maintainable in a Civil 
Court if no division of revenue is sought, Debi Singh v. Sheo Lull Singh approved 
and followed; Meherban Raicool t. Behari Lal Barik overruled. 

JOGODIHHURY DEBEA v. KaILASH CHUNDRA LAHIBY ... ... XXIV 725 

Bight to partition—Partition between zamindar and putnidars—Partition between 
parties, one of whom owns interests subordinate to the other. The plaintiff was 
proprietor of an entire estate paying an annual revenue to Government of 
B«. 2,444. In 1854 his father gave a putni lease of an undivided six annas share 
of the estate to the defendants’ predecessors in title. The plaintiffs alleged that 
the land being held ijmali, although he and the defendants collected separately 
from the teuants their respective shares of the rent, difficulty and inconvenience 
had. arisen in the management of the property? and. he therefore sued to have his 
ten annas share of the land divided by metes and bounds from the six annas share 
of the putnidars, the land of the entire estate remaining liable as before for the 
entire amount of the Government revenue payable in respect of it. Held by the 
Full Bench that the plaintiff was entitled to a decree for partition. 

Hemadri Nath Khan d. Ramani Kanta Roy ... ... XXIV 574 

* Suit for. See Assam Land and Revenue Regulation, 
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FAQ* 


Added after suit brought. See LIMITATION*ACT, K. 22. 

Pauper Suit— 

See LIMITATION ACT, 8. *. , 

Pay of Military Officer— 

In Indian Staff Corps . See ATT ACHMENT . 

Payment— 

By judgment-debtor under void agreement: See EXECUTION OF LECHER. 

By person interested tg-prevent sale. See BENGAL TENANCY ACT, 8. 171. 

Of Court-fee, Extension of time for. See LIMITATION ACT, s. 4. 

To save Putni Taluk from sale. See VOLUNTARY I’AYMENT. 

Penal Code- 

Act XLV of 1860— 

b. 79. See WRONGFUL RESTRAINT. 

SB. 97, 99. See RIOTING, 
as. 109, 114. See FORGERY. 

S. 143. See WARRANT OF ARREST, 
as. 143, 147. See JURY, VERDICT OF. 

s. 147. See CRIMINAL PROCEDURE CODE, S. 423 : MAGISTRATE, JURISDICTION 
of : Rioting. 
s. 149. See Rioting. 

s. 183. Resistance to attachment—Lawful authority — Village Chaulndari Act 
(Bengal Act VI of 1870), as. 26, 27 and 34. Where a village ehaukidar, 
without the preparation and publication of a lint of defaulters and without any 
written authority as required by s. 26 and s. 27 of the Village Chaukidari Act 
(Bengal Act VI of 1870) attached some property for levying the amount of arrears : 

Held, that resistance to such attachment was not an oft cacti under s. 183 of the 
Penal Code. 

DURGA CHARAN MALI V. NOUIN CHANDRA SlL ... ... ...XXV 27*4 

s. 186. See WARRANT OF ARREST. , 

sb. 240, 241. See JURY. 

s. 268. See PENAL CODE, s. 269. 

s. 269. Negligent Act — U-fusal to allow person suffering from infectious disease to be 
removed to a hospital—Public nuisance—Penal Code, ss. 268,270. Where a /nother 
refusod to allow her daughter Buffering from small-pox to be removed to a hospital 
in accordance with an order made by the District Magistrate, unless she accom¬ 
panied her, and was convicted of an offence under b. 269 of the Penal Code 
by the District Magistrate : Held, that no unlawful or negligent act had been 
committed within the meaning of s. 269 of the Penal Code. 

Cahoon v. Mathews ... ... ... ... ... xxiv ioi 

s. 270. See PENAL CODE, S. 269. 

s. 283. Obstruction in a public way. The accused was charged generally with 
obstructing a public way, no danger, obstruction, or injury bejug alleged to have 
becu caused to any person, nor, was there any clear evidence that the way was a 
public way. Held, that the conviction under g. 283*bf the Penal Code could not 
be sustained. 

Queen-Empress v. Beni Madhav Chakravarti ... ... XXv 275 

S.-325. See RIOTING. * 

S. 341. See WRONGFUL RESTRAINT. 

S. 379. See CRIMINAL PROCEDURE CODE, S. 423. 
as. 380, 395. See JURY, VERDICT OF. 
s. 408.' See JCHARGE. 

b. 409. Seo Criminal Procedure Code, s. 35. 

8. 448. See RECOGNIZANCE TO KEEP PEACE. 
bb. 463,471; 46/. See FORGERY.* , * 

8. 486. See JURISDICTION OF CRIMINAL COURT. * 

Perpetuities— 

Buie against. See WILL. 

Personalty- 

Low relating to. See ENGLISH LAW. 
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Persons— 

Saving same interest in one cause. See PARTIES. 

Petition— 

FUcdin former proceeding. See EVIDENCE ACT, SS. 11 AND,*21. 

Filed for dissolution of marriage, WithdrawiA of. See PRACTICE. 

Form of. See BENGAL TENANCY ACT. s. 158. ' 

Plaint— 

Amendment of. See CIVIL PROCEDURE CODE, s. 424 ; CONTRACT. 

Amendment of plaint — Civil Procedure Code f^ict XIV of 188‘2), ss. 42, 45 and 53. 

On the question of amending a plaint, s. 53 of the Civil Procedure Code should 
be read with ss. 42 and 45 ; that it is the intention of the Legislature that all 
matters in dispute should Imj disposed of in the same suit. The proviso to s. 53 
is not intended to interfere with this, 

SAKAI. CHAND MUTER v. MOHUN Blltl... .. ... ... XXV 371 

Plaintiffs - , 

Adding. See PARTIES. 

Joinder of, in respect of separate causes-of fiction. See Mis.JOiNDEit Of CAUSES 
OF ACTION. 

Pleadings — 

See Railways Act, s. 77. 

Police— 

Investigation by. See WARRANT OF ARREST. 

Police Officer— 

Liability for illegal search. Sec DAMAGES, SUIT FOR. 

Possessidn— 

See Criminal Procedure code, s. 145 : Limitation. 

And mesne piojits, I)ecreefor. See LIMITATION. 

And mesne profits. Suit for. See COURT PEES ACT, S. 11. 

Disturbance of, by landlord. Sec LANDLORD AND TENANT. 

Order of Criminal Court as to. Criminal Procedure. Code (Act X of 1882), s. 145— 
Authority of District Magistrate — Sub-Divisional Magistrate. In a ease where a 
District Magistrate made an order stating that in Ins opinion it was the duty of the 
Sub-Divisional Magistrate to institute proceedings under s. 145 of the Criminal 
Procedure Code : Held, that the District Magistrate had no authority m law to 
direct the Sub- Di visional Magistrate tc institute such proceedings. Queen-Empress 
v. Gobind Chandra Das followed. 

KAILASJI CrfUNDRA PAL r. KUNJA JBERARI PODDAU ... ... XXIV 391 

Order of Criminal Court as to. -CriminalProcedure Code ( Act X of 1882), 5 . 145— 

Initial proceedings—Parties concerned—Adding parties during the course of the 
proceedings. Before initiating proceedings under w. 145 of the Criminal Procedure 
Code, it is the duty of the Magistrate, not only to be satisfied that a dispute 
likely to cause a breach of the peace exists, but also to ascertain, ns far as 
possible, who are concerned in the dispute. The Magistrate has no power to add 
parties during the course of the proceedings unless in the initial proceeding he is 
satisfied that they lire concerned in the dispute. If in the course of the proceed¬ 
ings it appears to the Magistrate that it is absolutely necessary that other parties 
should be required to attend, tBe only course open to him is to initiate a new 
proceeding. Bam Chundcr Das v. Monahur Roy discussed. 

Jprotab Narain Singh v. rajendra*Narain Singh ... xxiv. ' 55 

Suit by occupancy-raiyat for. See BENGAL TENANCY ACT, SCH. Ill. * 

5’utf for. See BENAMI TRANSACTION : LIMITATION ACT, ARTS. 14, 144 : ‘ RES 
JUDICATA.’ 

Suit for, and for declaration that alienation is invalid. Bee BENGAL TENANCY 
ACT, 8. 50. 

Suit for, on allegation of being heir by adoptions See LIMITATION Act, ART. 119, 

Power*in Deed to invest— 

Construction of. See ENGLISH LAW. 

Power to-adopt— 

Validity of. See HINDU LAW, WILL. 
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Practice— 

See CHARGE : COSTS : CRIMINAL PROCEDURE CODE, SS. 107 AND US DECREE 

Deposit op Title-deeds . Inspection ok Documents Interest Privy 
Council, Practice of: railways act, s. 77: Revision: smill r wsk 
Court, Presidency TpwNs : Transfer of Civil Case : will. 

Consent decree, Seiting aside — Motion. A consent decree cannot, be hoi aside on 
motion on the ground that it was obtained by Iraud and misrepresentation. A 
separate suit must be brought for that purpose. Charges of fraud cannot properly 
bo tried uporr affidavits. Gilbert v. Kndean, Huddersfield Banking Company v. 

Lister £ Son, and Ainsworth v. Wilding applied. 

FOOLCOOMARY DASI V. WOODOY CHUNDER BlHWAK ... ... XXV lily 

Exceptions to report —Notice—Rule 565 of Belchambers' Rules ami Orders of the High 
Court, Original side. In making an application to discharge or vary a report, it 
is necessary that notice should be given within the timo required by Rule 5(15 of 
the rules and orders of the High Court, Original Side, and that such notice should 
be accompanied with the grounds of exceptions relied on by the party objecting to 
the report, * 

Lutohmee Narain r. By/anauth Lahia ... ... ... XXIV LJ7 

Inspection of property- -Civil Procedure Code (Act XIV of 1882), s. 1U 9—Judicature 
Acts, Order 50, Rule 8 —Form of order for inspection. Thu plaintiff brought an 
action against the defendant for damages alleged to have boon caused to his house 
by the erection by tho defendant of an adjoining housu. On an application by the 
defendant for an order allowing him or his ‘ agents to enter into the house of the 
plaintiff for the purpose of inspecting, examining and surveying the alleged 
injuries and for the purpose of examining the materials employed therein and 
the formations thereof, and to dig excavations for the purpose of exposing the 
foundations,’ it was objected oy the plaintiff that the Court had no jurisdiction to 
make the order, as the house of which inspection was sought was not the “ sub¬ 
ject oi the suit - ’ within s. 49'J of the Civil Procedure Code, and that if the ufdcr 
could he made for inspection of the house it could not be made, for inspection of 
the house including the zenana apartments, and further that no order could be 
made for the excavation of the foundations. Held, that the house and premises 
of the.plaiutiff formed the “ subject of the suit ” within the meaning of s. 190, 
and under that section the Court had power to make the order applied for. Held, 
also, that this was a case in which tho order should be made. * 

DHORONEY Dhuk GllOSR V. Radha Uoiund Kuu ... ... XXIV 117 

Official Trustee, A-ppuvntirsut of—-Official Trustee's Act (XVII of 1864), s. J 0 - Consent 
of Beneficial ies—End once Act (I of 1872), s. 85 — Affidavit, Sufficient!) of. 

On an application under s. 10 of the Official Trustees' Act (XVLl of 1801), where 
the petition was not signed by one of the beueficiaries, the Court held, upon other 
evidence, that such beneficiary was desirous of having the Official TmsLcc 
appointed as trustee of the will. 

IN THE GOODS OK COLLETT ... ... ... ... XXV 856 

Receiver—Power to sue in his own name —Code of Civil Procedure (Act XIV of 1882), 

,s. 503— Trust-deed to liquidate debts—Non-communication of trust-deed to creditors 
— Limitation—Limitation Act (XV of 1877), &. 10. The Court has authority, 
under s. 503 of the Civil Procedure Code, to confer on a receiver the power 
to sue in his own name ; and if the order appointing the receiver^ives him Libert.’,, 
he may do so. DS executed a trust-deed, whereby he made over his property to 
trustees to manage his affairs and liquidate his debts in manner therein directed. 

The deed contained this provision : “ In order to prepare a list of my debts, the 
trustees shall ascertain the same by looking into ray books of accounts ; and they 
shall not admitmny debt without rokur, hathchitla, or hundi bearing the signature 
of myself or my monib gomastas, or without decree.” Held, in the absence of 
evidence that this deed was communicated to the creditors, that it did not create * 
a trust hi favour of tho creditors, but enured only for the benefit of the executant; 
that therefore the plaintiff, a creditor, was not entitled to rank as a beneficiary 
under it; and that it did not creato a trust m his favour so as to take out of the 
operation of the Limitation Act a claim that otherwise fell within it. 

Fink v. Moharaj Bahadur Singh . ... ... xxv 64-2 

Sanction to proseaute—Application few sanction—Criminal Procedure Code (Act X 
of 1882), ss. 337, 339— Approver-*- Withdrawal of conditional pardon. An applied 
tion to the High Court for sanction to prosecute an approver for giving false 
evidence should bo by motion on behalf of the Crown in opon Court. The with¬ 
drawal of the conditional pardon should be made under s. 339 of the Criminal 
Procedure Code by the authority that granted it and not by the High Court. 
Queen-Empress «. Manick Chandra Sarkar ... ... XXIV 495 
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Praotioe— ( continued.) 

Withdrawal of petition for dissolution of mah-iage—Costs of petitioner, on what scale 
allowed — Divorce Act (IV of 1869), ss. 7, 85 and. 45. The petitioner on the ‘2nd 
June 1896 presented her petition, in which she prayed for the dissolution of her 
marriage with the respondent on the grounds of adultery and cruelty. A 
commission was issued at her instance to exarpine witnesses in England on the 
charges of adultery and cruelty, and the result of their evidence was that the 
petitioner was satisfied that the charges brought by her against her husband were 
wholly unfounded, aud she on the ‘2nd September 1897 applied for leave to 
withdraw her suit, and for payment of her costs by the respondent. She 
contended that her costs should be paid by Him as between attorney and client. 

The respondent submitted he ought to pay costs only as between party and party. 

Held, that the petitioner’s costs including cpsts of this application, be taxed as 
between party and party, il*beiug open for the attorney for the wife to sue the 
husband for the rest of the costs. 

Butt u. Butt ... ... ... ... ... ... XXV ‘22‘2 

Presidency Magistrate— 

Jurisdiction of. See ACT XIII OK 1859 : COMPLAINT, DISMISSAL OK : COMMISSION 

in Criminal Cask : Maintenance, ohdkk ok cbiminal Coi^t as to. 

Presidency Small Cause Courts Act— 

XV of 1882— 
s. 22. Sec COSTS. 

S. 69. See SMALL CAUSE COUBT, PllESIDENCY TOWNS. 

I Of 1895— 

s. 11. See COSTS. 

ss. 87, 88. See SMALL CAUSE COUBT, 1’llESniENCY TOWNS. 

Presumption — 

See Bengal tenancy act, ss. 50; 56; Limitation. 

Prevention of Cruelty to Animals Act— 

XI of 1890- 

ss. 2 and 3. CnaOs — Animals—Cruelty to animah. The provisions of Act XI of 
1890 apply to cruelty exercised towards any animal which is either "domestic” 
or which being force nalurrc has been ” captured ” aud is in captivity. Crabs are 
" animals ” within the definition of s. 2 of Act XI of 1890. If a person exposes 
them foiPsale at a pubLio place with their logs broken and with their shells crushed 
in so as necessarily to cause them pain uc incurs the penalty prescribed by s. 3 
of the Act. 

Tulsi Bewah v. Sweeney ... ... ... ... XXIV 881 

Principal— 

Disclosure of. Seo CONTRACT. 

Principal and Agent— 

See Arbitration. 

Printed Case— • 

Costs of filing. Sue PRIVY COUNCIL, PRACTICE OP. 

Private Defence of Property — 

Right of. See RlOTINO. * 

Privileged Communication— » 

Communication to mu.khte.ar when acting as pleadei—Evidence Act ( l of 1872), s. 126*. 

The restrictions imposed by s. 120 of the Evidence Act in respoct of what arc 
known as privileged communications extend also to communications made to 
mukhtears when acting as pleaders for their clients. 

Abbas Peada v. Queen-Empress. 1 ... XXV 736 

Privy Counoil— . * , 

Order of. See EXECUTION OK DECREE. * 

Practice of. Concurrent judgments on fact—Effect of reception in evidence on appeal, 
of documents rejected by first Court. The merits of a claim depended upon tho 
,!■ authenticity of an anuinati patro (deed of permission to adopt) alleged to have 
been given to a widow by her husband. Tho first Court found that the instru¬ 
ment was not genuine. The High Court, on appeal, upheld this finding, font had 
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Privy Council— ( continued.) 

considered relevant, and had admitted in* evidence, documents rejected by the 
first Court when tendered by tho appellant. This reception of evidence afforded 
no reason for making the case an exception to the application of the rule, in the 
discretion of the Committee, against the $sturbance of concurrent decisions upon 
a fact in issue below. . *. 

H.URRI BHUSANMUKER.n v. UPENDRA LAfj MUHEUJl ... ... XXIV 1 

Practice of. Concurrent judgments on fact—Hindu Lair- - Alienation bi t one of two 
co-widows—Want of legal necessity. Two widows of the same husband, each 
having inherited her undivided share in the inheritance, disputed sis to their rights 
therein. They then gettlcd their dispute by a compromise in which it was agreed 
that eaoh had obtained “ absolute proprietary ’’ right in her share as a co-widow, 
and that division had been made between them. Having no power by this to aficot 
the rights of the successor to the estate on their deaths each was entitled to her 
share for her widow’s estate only. Upon a mortgage made by the elder widow 
before her death tho mortgagee now claimed, not only the interest of both the widows 
and thus to deprive the younger who had survived the other of her interest during 
her life, but also claimed a charge on the estate of her inheritance in the land 
mortgaged. Against the competency of tho elder widow to charge the estate of 
both and to bind the reversioner both Courts below had decided. They had found 
that, there had been no justifying necessity established by tlie evidence for the 
mortgage. Those concurrent findings having been accepted by the Judicial 
Committee as correct in regard to the absence of necessity for the mortgage, they 
saw no occasion to say anything about any other questions as to the competency 
of the older widow to mortgage the wholn estate in the way in which she did. 

Dharam Chand Lal r. Bhawani Mirra in ... ... ... XXV 189 

Practice of. Costs of respondents—Printed cases —TCx parte hearing. The respon¬ 
dents in four appeals whieli were consolidated and heard as one, filed their printed 
case and did not appear at the hearing which was er paite. Held, that, the 
respondents, notwithstanding their non-appearance, were, cn the dismissal of the 
appeal, entitled to the costs thereof up to and including the filing of their printed 
case, and also to the costs of applying for those costs. 

Sumbhu Nath Santra Mahapatra v. surjamont Dei ... ... XXV Lfl7 

Probate— 

Application for. See WHjIj. 

Duly. See COURT FEES ACT, soil. I, ART. 11. 

(Irani of prohate—Subsequent inconsistent will of which probate is also granted — 

Costs of executor. The executor of a will had obtained probate thereof, when 
tho exocutor of a subsequent (and inconsistent) will applied for and obtained 
probate of the second will. Held, that having regard to the circumstances of the 
case, and to the fact that the litigation was produced by the conduct of the tes¬ 
tatrix horself, the executors of both wills were entitjed to their costs to be paid 
out of the estate ; but that in so far as the costs would not be covered by the 
estate, each party must bear his own costs. 

In the goods ok Tauamoni Dasi ... ... ... ... XXV £>.o:i 

Jurisdiction in probate cases—Transfer of a probate case by the District Judge 
in whose Court it teas instituted to that of a Subordinate Judge—The Bengal, North- 
Western Provinces and Assam Civil Courts Act (XIT of 1887), s. 23, sub-sec. S l, 
cl. (d)—Probate and Administration Act (V of 1881)*.'!. 5-2. An application was 
made for probate of the will of a deceased testator in the Court of the District ,1 udge, 
who transferred the case to that of the Subordinate Judge. The opposite party 
finter alia) objected that the Subordinate Judge had no jurisdiction to try the case : 

Held , that the case came within the scope on*. 23, sub-sec. 2, clause (d) of the 
Bengal, North-Wostern Provinces and Assam Civil Courts Act (XJI of 1887), * 

and therefore, the Subordinate Judge had jurisdiction to try it. 

KUNJO BEHAR1G088AM1 V. HEM CHUNDKR LAHIR] ... ... XXV 340 

Order refusing. Seen APPEAL. 

Revocation of Probatp—Probate and Administration Act ( V' of 1881), s. 50, Nxph 4— 

“ Just Cause Mismanagement by exdbutor. Mismanagement by the executor 
of an estate is not, under s. 50, Expl.*(4) of the Probate and Administration Ac>, 
a just catise for revoking the probate. Held, therefore, that the order of revocation 
made by the District Judge for that cause was made without jurisdiction and 
must be set aside. The words “ just cause ” as explained in s. 50 of the Probate 
and Administration Act are not illustrative merely, hat exhaustive. 

ANNODA.PBORAD CHATJJPERJEE v, KALIKRISHNA CHATTERJEE ... XXIV 95 
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Probate and Administration Act— 

V of 1881— i 

Sec HINDU LAW, INHERITANCE. 

SH. 2, 4. See HINDU LAW, WILL, 
s. 3. See APPEAL. 

SH. 50; 52. See Fli«J»ATE. 

s. 86. See APPEAL. 

ft. 90. See HINDU LAW, WILL. 

s. 98. Act VI e/1889, it. 15, Amending Act V of 1881 —Construction of Act—Meaning 
of the words '* an account." The provisions of s. 98 of the Probate and 
Administration Act- that an executor shall, within one yeaj from tho grant of 
probate or letters of administration “ or within such further time as the Court 
may from time to tune appoint, exhibit an account of the estate,” mean that one 
account is to bo exhibited and not a series of accounts from time to time ; the 
words “ from time to time appoint" relating to an extension of the period within 
which un account is to be exhibited. 

MOHK8H CHANDRA BHUTTACHAKJEE n. lilSWA NATH.BHUTT4CHAR.IEE. XXV 250 

s. 104. See Administrator-General’s act, s 35. 

Procedure— 

See Maintenance, order of Criminal Court as to : Second appeal : 
Small Cause Court, Presidency Towns. 

Proceedings — 

In former case. See CONTRIBUTION, SUIT FOR. 

In former suit. Sec ‘ RE8 JUDICATA.' 

Procession — 

Suit for declaration of right to carry religious emblem in. See JURISDICTION OF 

Civil Court. 

Proclamation of Sale - 

Misdescription of property in. Sec APPEAL. 

Projection— 

Causedby restoring old building. See BENGAL MUNICIPAL ACT, s. 201. 

Property— 

Found by JQolice in possession of accused. See CRIMINAL PROCEDURE CODE, S. 517. 
Inspection of, form of order far. See PRACTICE. 

Misdescription of, in proclamation of sale. See APPEAL. 

Outside local jurisdiction of High Court. See EXECUTION OF Decree. 

Passing of. See CONTRACT. 

Proprietor- 

See Land Registration Act, ss. 38 and 7k. 

Prostitute— 

Succession to priqjerty of. See HINDU LAW, INHERITANCE. 

Provincial Small Csfuse Court Act - 

IX of 1887 - 

s. 15. See Valuation of suit. 

bh. 15, 28. See SECOND APPEAL. * 

sch. II, art. 35. cl. (j). See SECOND APPEAL. 

Public Demands Recovery Act— 

Bengal Act Vll of 1880— 

b. 2. See LIMITATION: RIGHT OF SUIT. 

t 

a, 2. Revenue Court—Sate wider certificate — Jurisdiction — Limitation—Appeal to 
Commissioner for setting aside sale—Suit to set aside sale—Older of Revenue Court 
setting aside sale—Powers of the Civil Court. *A jsaltf was held on the 9th September 
1898, In execution of a certificate under the Public Demands Recovery Act 
(Bengal Act VII of 1880). On the 2nd January 1894, an appeal was preferred to 
the Commissioner under s. 2 of Act VII of 1868 for setting aside the sale after the 
expiry of the sixty days prescribed for appeal. The Commissioner orderod au 
inquiry into the question whether the appellants before him were prevented from 
taking steps in consequence of fraud. The purchaser complained againgt this 
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Public Demands Recovery Act —(continued.) 

BengaJ Act VII of 1H80— (continued.) , * 


I’AOK 


order before the Board of Revenue, who. acting under this power of tie vision, h ft 
aside the certificate. au,d the Commissioner subsequently set aside the sale 
without hearing the purchaser. In a suifbrought in the Civil Court for the same 
object during the pendency of the appeal before the Commissioner and decided by 
the lower Court after the orders of the Board and the Commissioner setting aside the 
certificate and rale wore passed. lteld, by the High Court on appeal : !L) The plain¬ 
tiff was entitled t.o proceed simultaneously in the Civil Court and in Lhe Revenue 
Court. If the sale be validly set aside byjthe Revenue Court, a decree must follow in 
the suit. (2) Section#2 of the Public Demands Recovery Act (Bengal Act VIl of 
1868) applied to a sale under the Certificate Act (Bengal Aet VII of 1880). and the 
appeal to the Commissioner was right!\ made under that section. Sadhusaraji Singh 
Panchdeo Lull followed. (8) Jts regards the contention that the Coimnissionei 
had no jurisdiction to entertain the appeal as it was barred b\ limitation, the ques¬ 
tion of limitation cannot be held to ho one of jurisdiction, and the grounds of ilie 
Cdmmissioner's finding onJ,hat point cannot be discussed in the High lonrt. 
Mahomed Itossain v. Pinundnr Mahlo and .1/ initial Pei shat! Diehit v. (inja Kant 
Lahiri referred to. (4) The Civil Court has no authority to reverse the order of 
a Revenue Court which sets aside a sale. (5) The reason for overruling the objec¬ 
tion on the ground of limitation applied to the objection ihnl the Commissioner had 
not heard tho purchaser and that objection also could not be entertained. 

(lUNRKSAlt SlNOH 1\ GONKSH DAS ... .. ... ... XX\ 78b 


ss. H, 9. See CIVIL PROCEDURE CODE. S. 121. 

s. -20. See Civil# PROCEDURE CODK. S. 424 : LIMIT VCION. 


Public Nuisance - 

See NUISANCE. 

Public Officer— 

See Attachment. 

Unit against. See CIVIC PROCEDURE CODE, s. Ci-t. 

Public Place- 

see Nuisance. 

Public Thoroughfare 

Obstruction to. See XUJSVMK. # 

Public Way 

Obstruction Vi. Set NflHANcK . PENAI# (’OI)E. S. 2S'i. 

Purchase— 

11)/ one of several co-pinpriefors. See BKNOM# TEN \N(,'Y ACT, S. 22 

Purchaser 

Alienation of tinjiroim conduct against. See Tavation OK Costs. 

At revenue, sale. See SALE FOB ARREARS OF REVENUE. 

At sale xn execution of decree. See CIVIL Procedure CODE, s.,24*. 
Benamidar for judgment debtor. See SECOND Ai’HKU#. 

Of Putni Taluk. See Limitation Act, akt. 121. * 

Right of, to annul incumbrances. See Sai#f, FOit Akre\rs of Revenue. 
Rights of. See BENCI \l# TENANCY ACT, S. 67 : HINDU LAW , JOINT F \M1M 

v 

Purchasers— , 

Right of. See Sale in Execution of Dechee 

Purdanashin Lady- - 

See Commission in Criminal Cask. 

Putnidar 

See Land Reoi^tbation Act, sij. :w and 78. 

Putnidars and Zamindar— 

See PARTITION. 

Question - 

Directly and substantially in issue. See ‘RES JUDICATA.' 

In execution of decree. See CAVIL PROCKDUHE CODE. 8. 244, 

1‘2 CAL .—k 
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Railway— 

Through Independent Stale, Jurisdiction (to. See JURISDICTION OP CRIMINAL 
COURT. 

Railways Act— 

IX of 1890— 

• , 

ft. r i7. Notice of suit—Agent of Manager—Traffic Superintendent— Qivil Procedure 
Code (Act XIV of 1882), ss. 147, 149— Practice—Pleading. The Traffic Superin¬ 
tendent is not the Manager’s agent, and notice to him is not notice to the Railway 
Administration within s. 77 of the Indian Railways Act (IX of 1890). Under s. 77 
of the Indian Railways Act it is not necessary for the defendant to plead want 
of notirc of action in order to avail himself of it, but he may°raise the objection 
at the hearing. 

Secretary op State for India v. Dip Chand Poddar... .. XXIV 306 

Raiyat— 

Holding at fixed rent. Sec Bengal Tenancy Act, s. 60. . 

Nan-occupancy, Right of. See BENGAL TENANCY ACT, ‘20. 

“ Raiyati Holding ” 

Definition of. See BENGAL TENANCY ACT, K. 6. 

Rateable Payment— 

Meaning of. See ADMINISTRATOR-GENERAL'S ACT, K. 36. 

Ratification of Agent’s Act- 

See ARBITRATION. 

Receipt given by Agent— 

See Bengal Tenancy act, s. 06. 

Receipts’for Rent— 

Proof of. See Evidence. 

Receiver— 

Power to me in his own name. Se,e PRACTICE. 

Recognizance to keep the Peace— 

See Criminal Procedure Code, ss. 107 and 145. 

Criminal Procedure Code (Act X of 1882), s. 106— Se<urity to keep the peace on 
conviction—Breach of the peace—Penal Code (Act XLV of 1860), s. 448— House- 
hespuss. An order under s. 106 of the Criminal Procedure Code (Act X of 1882) 
binding down the accused to keep the peace, upon conviction for “ house 
trespass " under e. 448 of the Indian Penal Code, cannot stand where the 
intention of the accused in committing the trespass was to have illicit intercourse 
with the complainant’s wife. 'The Queen v, Oendoo Khan, and The Queen v. 

Jhapoo distinguished. It is necessary before an order under s. 106 of the 
Criminal Procedure Code can he made that the accused should have an opportunity 
of answering to tin accusation for an offence of the kind upon a convictiou for 
which such an order can be made. 

Bubal ciiunder Dfevw. Ram kanai sanyari ... ... ... xxv 628 

Criminal Procedure Qode (Act Xof 1882), s. 107— Jurisdiction of Magistrate. In 
a case whero an accused was bound over to keep the peace by the Deputy Magis¬ 
trate of the district in which the* accused was temporarily residing at the time 
when the Magistrate received information and instituted proceedings against him : 

Held, that although the accused permanently or habitually resided in another 
‘ jurisdiction, he was sufficiently within the jurisdiction of the Magistrate 
within the meaning of s. 107 of the Criminal Procedure Code. 

SHAMA CHARAN CHAKRAVARTI l>. KATU MUNDAL ... ... XXIV 344 

Surety bond—Liability to forfeiture—Evidence necessary—Criminal Procedure Code 
(Act X of 1882), s. 514. The mere fact of the person for whom .another stands 
surety being convicted of a breach of the pea'ee ought not to be sufficient to make 
the*surety bond executed by the latter liable to forfeiture without any evidence 
taken in the presence of the surety to show that the forfeiture has been incurred. 

The language of a. 514 of the Criminal Procedure Code (Act X of 1882) does not 
indicate that the final order making a person bound by a bond can be made 
without taking any evidence in his presence or giving him any opportunity of 
cross-examining the witnesses on whoso evidence the forfeiture is held to be 



Index. 


ixxxiii 


PAGE 

Recognizance to keep the Peace— ( continued.) 

established. The mere production of the ordinal record or of a certified copy of the 
original record of the trial in which tfie principal had been convicted of breaking 
the peace within the period covered by a bond would not be conclusive, if indeed 
it would be any evidence,«,gainst the surety in a proceeding under s. 514 of the 
Criminal Procedure Code. *, 

Qukbn-Empkessu. Hah Chandra Chowdhury ... ... XXV 440 

Record— 

Soo Evidence act, s. as. 

Record of Rights— * 

Dispute as to entry or omission in. Bee S.ECOND APPEAL,. 

Recorder of Rangoon— 

Final decree passed by. See APPEAL. 

Jurisdiction of. Rcferencc.ta Uigh Court, Calcutta—Lower Burma Courts Act (XI 
of 1889), s. 42— Doubt—C mi flic ling Decisions—Decision of Superior Court — 

Power of Recorder to refer. The Recorder of Rangoon, in a suit tried by him, 
referred to certain decisions of the High Courts at Calcutta, Bombay and Madras, 
which were in conflict, and. not agreeing with the decision of the Calcutta High 
Court, referred the case to the High Court in its appellate jurisdiction. Held, 
that as the decisions of the High Court at Calcutta arc binding on the Recorder, 
he had no jurisdiction to make the reference, and that it must be returned. 

Mahomed Hadv e. Swee cheang and Company ... ... xxv 488 

Redemption— 

From what date time for, rum. Sec MOUTOAGH. 

Reference by Sab-Divisional Magistrate— 

To Second Class Magistrate. See NUISANCE. * 

Reformatory Schools Acts— 

V of 1876— 

ss. 2 and 7 and (VIII of 1897), s. 1, els. 2-3 and 8. Ci iminal Procedure ( 'ode (Act X 
of 1882), s. 3 and 399 —Criminal Procedure Code (Act X of 18741), s. 318 — 

General Clauses Consolidation Act (X of 1897)— Effect of the rei>eal of a Repealing 
Statute—Construction of Statute. The accused was convicted of an offence under 
s. 157 of the fount Code by the Deputy Magistrate of Barisal. who found that 
the accused was a boy of fouitccn or fifteen years, decidedly under sixteen, and 
passed the following order: “ 1 find Ahmad Ah, boy, guilty 'of house breaking In 
night for the purpose of committing theft, and instead of being imprisoned ip the 
jail under s. 457 of tlic Penal Code, 1 direct under.«. 399 of the Criminal Procedure 
Code and s. 7 of Act V of 1876, that Ahmad Ali be confined iu the Calcutta Refoi- 
matory for two years for training m some branch of useful industry." Held, that the 
order could not bu sustained under s. 7 of Act V of 187(5, as that Act had been repealed 
before the date of the order and the commission of the offence, nor under s 8 of Aid 
VIII of 1897, as the order docs uot comply with the provisions of ! he latter Aet. 

Held, further that s. 318 of the Criminal Procedure Code (Aet, X of 1872) having been 
repealod by s. 2 of Aet V of 1876, the corresponding s. 399 of tlfe present Criminal 
Procedure Code (Act X of 1882) must also be held by ^virtue of s. 3 of the Code to 
have been repealed in the provinces, including' Be*ngnl, to which Act V of 1876 
was extended. The repeal of a statute repealing frpotlior statute does not revive 
the repealed statute. The law in India as embodied in s. 7 of the General Clauses 
Act (X of 1897) is the same as the law in England. Queen-Em press v. Madasami, 
and Queen-Empress v. Manaji referred to and approved of. 

DEPUTY LEGAL REMEMBRANCER V. AHMAD ALI ... ... XXV *338 

Registrar— 

Delegation of*powcr oy. Sne REGISTRATION ACT, S. 74. 

Registration— . 

Of name*n l-mdlirds serishta. Sie Rif All' OF OCCUPANCY. 

Registration Aot— * • 

III of 1877— , 

SB. 17 and 18. See LEASE, 

ss. 85, 73, 76, 77. Denial of execution—Suit to enforce registration—Right of suit 
Where the executant fit a document did not appear before the Sub-Registrar 
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Registration Act- (continued.) 

Ill of 1877- (continued.) • 

although a summons vva* itemed to such executant, and the Sub-Registrar there¬ 
upon refused to register the document, held in a suit uuder s. 77 o! the Registra¬ 
tion Act to enforce registration of thwdocumeut—(1) That the case was one of 
“ denial” of execnitiou within the meaning of 35 and 73 of the Registration 
Act (111 ot 1877). Luckhi Nar/rin Kltettry v. Naicoirrie Dyne and ltadhakissen 
Itowrn Da knit v. UhnonceUtll Dull referred to. (2) That an application to the 
Registrar made under s. 73 of tile Act in this casu was properly made under that 
section. (3) That the order of the Spruill Sub-Registrar to whom the case was 
referred, refusing registration of the document, was equivalent to an order by the 
Registrar. (-1) That the case came under clause (a) of s. 7<i of the Act, and the 
present suit did lie under the provisions of s* 77. 

Kuouathi Bkhtim ». NAJIBUNNKHSA ... ... ... XXV 93 

s. 74 and s. 82 Sub-Registrar holding inquiry under order of the Registrar — 
Liability of witness Hiring evidence in such inquiry to prateruHon. An inquiry 
under <. 74 of the Registration Act should be mad.: by the Registrar himself 
He cannot delegate his power to any one else. A Sub-Registrar holding such :ui 
inquiry under an order of the Registrar otimot be said lo be, acting in execution 
of the Registration Act in any proceeding or inquiry under that Act. An order for 
the prosecution of a witness under s. H2 of the Registration Aet, who gives evi¬ 
dence before the Sub-Registrar in such an inquiry, is wrong in law. 

H.ATA DAYAL r. QUEEN-EMPRKSb ... ... ... ... XXIV 750 

77. Suit for icqixtration of a conveyance - Power of Court to inquire into 
the genuineness as well as the validity of a document -Effect of execution of 
i onceymice by a certificated guardian in contravention of the terms of permission 
grunted by the District Judge - Guardians and Wards .let (VIII of 1890), s. 30. In 
a suit under s. 77 of the Registration Aet. a Court cannot go into any matter 
alfeetfug the validity of a doenment apart, from its genuineness. The question of 
its validity must be determined in a suit properly framed fur that purpose. 
Balambnl Animal \. Arnnachala Chrtti approved. Where, therefore, a document 
was executed by the eeri i ficat si guardian of a minor in contra vent ion of the 
terms of permission accorded by the District Judge: Held , the Court could under 
s. 77 direct its registration, if only the document was proved tube genuine, 
although the document was vuidiblc. at the instance of the minor under s. 30 ot 
Aet V111 of 1890. 

Raj L/Uinr hhokk v. Dehkndrv chundka Mooumdar ... ... xxiv iibk 

Regulation - 

VIli of 1819, ss. 3, 0. See LANDLORD AND TENANT. 

1 of 188(1. See ASSAM LAND AND REVENUE REGULATION. 

Relationship— 

Statements as to existence of. See EVIDENCE ACT. S. 32. 

Relief— 

Omission of jn.xyei m express trims for. See SALE l()H .\KKEAHS OK RENT. 

Religious Emblems. 

Suit for declaration of right Jr: cany, in pnne^unis. See JURISDICTION OK 

civil Court, . 

Remand— 

Order oj. Sec SECOND APPEAL. t 

Rower of Sessions Judge to. See SECURITY KOR HOOD BEHAVIOUR. * 

To Appellate Court. See SECOND APPEAL. 

Rent— 

Agreement lo pay scpamtely. Effect of . See BEN(i\L TENANCY AtiT, s. lflfi. 

Apportionment of. See LANDLORD AND TENANT. 

Arrears of. See VOLUNTARY PAYMENT. * s 

Arrears of. Decree for. Seo EXECUTION OP DECREE. 

Arrears of, Suit for. See DECREE. 

Deposit and acceptance of. See LANDLORD AND TENANT. 4 

Deftwsit of, through transferee of holding. Sec LANDLORD AND TENANT. 

Enhancement of. See EVIDENCE. 

Enhancement of, Suit for. See LANDLORD AND TENANT. 

Failure to prove. Sec DECREE. * * 
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Rent — (continued.) 

Payment of, to some of seamal joint ImjdlurtL. .Sou LANDLORD AND TENANT. 

Hate of' Ascertainment of. Seo JL)fC(jHEK. 

Receipt of. Effect of. Sec LANDLORD AND TENANT. 

Settlement of. See SECOND APPEAL. , 

Suit for. See APPEAL: BENGAL. TENANCY ACT, 88. 27 A\l) 2U : LAND 
REGISTRATION .ACT, 88. 158 AND 78 : LANDLORD AND TENANT : ‘ RES .HI DICAT A.' 

Suit for enhancement of. See Bengal TENANCY ACT, s. 188. 

Suspension of. See LANDLORD AND Tenant. 

Report— v 

Exceptions hi. See JltAOTlCE. 

Representation— 

As to age known to be tu'se. Sue MINOR. 

Representative 

Of judgment-debtor. See CIVIL PROCEDURE CODE, s 24-1. 

Re-Sale 

Order on defaulting purchaser to mote i/ood delieiency on. Sue A 1‘1’E A I., 

Power of. See CONTRACT. 

Residence - 

Sec Lunatic. 

Res judicata— 

See, Execution of Decree : Co rest act. right or suit. Sale kou 

ARREARS OK REVENUE. 

Civil Pi ocedure Code t Act XIV ot 1882), s. \H -Issue decided m a jirenoits suit not 
subject to second ajipeal— Same issue i aised in a subsequent suit subject to appeat- 
Tjandlord. and tenant-Suit for icnt — Instalment— ItengaI Tenancy Act (fill of 
188$), ss. 53 and 152 Second appeal. Tlie r|u r, sLi«>n iclatnig t>» instalments, 
though it, affects the <|ncsLion of interest on tin* r» nt. is not a question of “ the 
amount of rent iiunu.illv payable ’’ within the meaning of s, 158 of the Denga! 

Tonaiiev Au.t. Therefore no second appeal would In* in a case where the value ol 
the suiL is less than Rs KX), even if then* is a question as to tJie instalment "1 
rent. Koyhsh Chandnt . Tar ah With referred io. fn a previous suit for rent 
valued at le-s than Rs. 100 by the plaintiff against the defendants nqe of the 
(jurations raised was, in how mam 'ni-.luhnetits tfie unit was payable, and it wn<- 
hold that it was not pay able in instalments. In a subsequent suit foi runt valued » 

at more than Rs. 100 between the same parties, the question ot instalments was 
again raised, as the plaintiffs claimed the rent to be payable in fom instalments. 

The defendants inter alia pleaded tfi.it the. question as to instalments was barred 
as res judicata. The Minntif hold that it was so barred. On appeal the Stihnr 
diuale Judge reversed the decision of the Munsit. iiji aseumdajipo.il tn the High 
Court: 11eld, that the judgment m the previous suit opura*ed .is res judicata. 
notwithstanding that no second appeal was allowed bv law in that suit. Vithilimja 
Paduyachi v. Vithilinqa Mudali and llhola Bhm v. Adesung dissented from 
M isir Raghobardial v. Sheo llahsh Sinqh, Kdun v. Bechtnt distinguished, David 
v. Grisli Chunder (luha referred to. * 

RAI ClIAKAN GROSE v. Kl’MUD WOHUN DC I’T CHOWDHRA * ... XXV )7I 

Civil Procedure Code (Act XIV of 1882), .s. 18— /,milliard and tenant—Suit foi 

• rent—Issue whether land was mat or lahhiraj— Question raised m a icut suit, 
‘whether directly and substantially in issue in that suit —Subsequent suit for khns . 
possession. In a previous suit brought by the prodece.ssoi in title of the plaintiff 
against the defendants rent, on of the questions raised was whether the laud, in 
respect of which rent was claimed, was malar lakhira/, and that question was 
decided in favout of the defendants. Ina subsequent suit by the plaintiff against tin- 
same defendant* lor khns possession of certain land the defence was that the land in 
dispute was tTheir lakhiraj land,*and that the judgment in the previous suit operated 
as res judicata. Held, that though*the previous suit was one. fur rent, yet the issue 
upon the question whether the land* was mat or lakhiraj was raised directly in 
that suit and*therefore the subsequent suit was barred as res judicata. Badhama- 
dhub Holdar v. Mtnmhur Mukerji followed. Srihari Banetjee v, Khitish Chandra 
Ttai Bahadoor distinguished. 

KASiawARM ukhop^dhya v. Mohendua Nath bhandari ... XXV 136 
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Res judicata— (continued.) 

Civil Procedure Code (Act XIV of 1882), s.» 13— Landlord and tenant,—Suit for 
rent—Question of title incidentally raised in a previous suit — Subsequent suit Jor 
declaration of title to land purchased. A suit was brought by A against B and 
others for rent; and the matter directly and substantially *n issue was as to what 
the share was for.tvhich A was entitled to cent^. The plaintiff obtained a decree 
for the whole rent. In a subsequent suit by B and others against.A for declara¬ 
tion of title to land purchased by them in execution of their mortgage decree, the 
defence was that the former decree for rent operated as res judicata. 'Held, that 
as the issue in tho rent suit was for what share the plaintiff was entitled to rent 
and not to .what share of the property wffs the plaintiff entitled as owner, the 
question of title could bo said to have been in issue in that suif only incidentally 
and not directly, and it could not have been entertained in the form in which it 
was now raised ; therefore tho subsequent suit was not barred as res judicata, 
linn Bahadur Singh v. Luclio Koer followed. Radhaviadhub lloldary. Monohur 
Mulcerji distinguished. Nanaek Chand\. Teluchdge Koer, Dirgopnl Lnt v. Bolakee 
referred to. * 

Suihaui Bankujek v. Khitimh Chandha Rai Bahaii'ooh ... XXIV 569 

Civil Procedure Code (Act XI V of 1882), s. 13— Proceedings in a pi lot suit—Fact m 
issue not heard and "finally decided therein." To support the defence of res 
judicata it is not enough that the parties to the suits are the same and that the 
same matter is in issue. The matter must have been heard and finally decided : 
s. 18 of the Uivil Procedure Code. In 1885 relations of a deceased proprietor, 
alleging their right to the inheritance, sued for a declaration that they were his 
next of kiu. The defendant set up a title as direct descendant, claiming to bo the 
sou of that proprietor's daughter. The first Court decided that this was his true 
parentage and dismissed the suit. The High Court maintained the dismissal, not 
upon the merits, but on the grounds that the suit was defective for want of parties, 
and tihuj. a declaratory decree could not be made. In 1888 the same plaintiffs, 
having purchased the interest of the parties not joined m tho previous suit, brought 
the present suit, with live same object, against the. same defendant, whom the 
Subordinate Judge, (not the. same officer that disposed of the former suit), now 
found not to have been the sou of the said daughter. A Bench of the High Court 
(composed of Judges other than those that heard the former appeal) having 
examined the record of the former suit rover-ed the Subordinate Judge's decision. 

They declined, however, to decide whether or not the latter suit was barred on the 
ground of res judicata. But intimating that they would have affirmed the judg¬ 
ment of the lower Court m the former suit had it, <>u the merits, come before them, 
they preferred that, judgment to the one before them, and gave effect to this opinion 
» by reversing thu latter. Held, that the question of parentage had not been heard 
and finally decided in the suit of 1885. The appeal m that suit had put an end' 
to any finality in the. decision of tho first Court, and had not led to a decision on 
the merits. There was, therefore, no res judicata ; but unless treated as such the 
judgment in tho former suit had little or no bearing on the question as afterwards 
put in issue iu this. That issue had been rightly decided by the Subordinate 
Judge, on the evidence, and his judgment was accordingly maintained. 

SH BOS AO AH SINGH v. SlTAAAAl SlNOH ... ... ... XXIV 016 

Civil Procedure Code (^Ict XIV of 1882),,$ 18, expi. 2 - Different subject-matter 

of suits—Limitation Act (X V of 1877), sell. IT, art. L24 —Suit for declaration of 
baradari rights—Subsequent suit, for assertion of kkadimi rights—Sale of office to 
which arc attached conduct of leligious worship, and performance of religious 
duties—Muhomcdan Laic Cusloih. Section 13, expl. 2 of the Cojlc of Civil 
Procedure applies only to cases in which the plaintiff, having on a former occasion 
sued for certain relief on the strength M one title, afterwards claims the same , 
•relief on the ground of another title of which he might have availed himself iu 
the former suit- ft does not apply to cases where the subject-matters of the 
two suits are different. The plaintiffs, in tho year 1881, instituted a suit for a 
declaration of private baradari rights in connection with the daily recoipts arid 
offerings at a certain Mahomedart place of worship, alleging that the defendants 
had dispossessed them on the 27th September 1881 ; but they did mot assert any 
claim as khadiins ■ Ihe suit was decreed ; butjhe clecree was reversed on appeal. 

Oil flhe 7th March 1892, the plaintiffs instituted a suit for a declaration that,they 
were the khadims °f a certain durga and, as'such, entitled to perform the duties 
attached to that office for 21 days in each month, and during that pertod to receive 
ih» offerings made by worshippers at the durga. They also claimod an injunction 
restraining the defendants from interfering with them in the exercise of that 
office. The plaintiffs claimed their kkadimi rights partly* by inheritance* and 
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Res judicata — (continued.) 

partly bv purchase, a custom o£ .transferability by sale having boon long 
recognized. Held, that the. relief claimed in the second suit was not res judicata, 
the subject-matters of the two suits being distinct. Denotundhoo Choirdhry v. 
Kristomovcc Dossee, Woomatara Jiebia v. •Unnojmn na Dassee, Kqmcswar Pershad 
v. Rttjkumari Hutton Koer, lioorqn Pernod Kiiujh v. Dnnrga Konirari, Vijaya 
flaghanadha Bodha v, Kntama Nntchmr , Roorjomnonee Dnyee v. Suddanund 
Mohapntter uqd Krishna Itehari Roy v. Ban wan Lai Roy distinguished. Held, 

*1 il i. l! _ _ 1* .. * i I ■■ i 1 T. U? - f II_*.1 1 \ i 


to the contrary notwithstanding ; amt that, therefore, in so far as the title of the 
plaintiffs depended upon purchase, the suit failed. J ugqurnath Roy Chowdhiy 
v. Kishen, Per shad Summit , Kuppa Qurukal v. Dornsmni (lunik al, Mancharam 
v. Pranshankar and Vurmn Valia v. Ran Vnrmah h'nnhi Kutty referred to. 

SARKUM ABU TORAB AH1H5U WAHEB t>. RyHAMAN BUKHH .. XXIV H3 

Civil Procedure Ccxle (Act XIV of 1832). .s’ 13. expl. 2 Dismissal of suit for 

want of notice, and also upon the merits—Matter ditectly and substantially in 
issue finally heard and decided—Bengal Mumcqial Act (Bengal Act III of 1884), 
s. 863. In a suit brought by one A against O for damages for not removing certain 
offensive matter from his land, the questions raised were, whether there was 
notice 1 , and whether the defendant was hound to remove the filth from the 
plaintiff’s property. The ('ourt, having found that there was no notice, which in 
its opinion was a ground sufficient for dismissal of the suit under s. 3(>:J of 
the Bengal Municipal Act, and also upon the merits, having come to the conclu¬ 
sion that the defendant was not bound to remove tbo offensive matter from the 
plaintiff’s land, dismissed the suit. In a subsequent suit between the saint 
parties, the plaintiff claiming the same relief as in the previous suit, the defence 
was that the suit was barred as res judicala. Held, that inasmuch as the matter 
directly and substantially in issue in the subsequent suit was directly and 
substantially in issue in the previous suit, aud as it was finally heard and 
decided between the same parties, notwithstanding the fact that the pre¬ 
vious suit failed by reason of the decision of the Court upon some other 
matter as well, the subsequent suit \va> barred as res judicata. Shtb Chat an 
Lai v. Rag It u Nath distinguished. 

Peary Mohun Mookkk.ikk r. ambica Ohukn Bandouadhya ... ^XXIV 900 

Civil Procedioe Code (Act XtV of IHN2). s. 13, e.rpl. 2— Sint fin rent—Whether 
the question that the plaintiff was a mere benamxdar could be raised m a subsequent 
suit for tent, it not haring been raised in a suit previously brought ly the same 
plaintiff against the same defendant. In a previous suit brought by the plaintiff 
for rent the defendant denied the relationship of landlord and tenant, but he did 
not plead that the plaintiff was a mere benawidar. The plaintiff obtained a 
decree. In a subsequent suit by the smie plaintiff against the same defendant 
for rent for subsequent years, the defendant, inter alia, oi ntended that the 
plaintiff was a mere bennmidar. The plaintiff objected that the previous decree 
was a bar to defendant’s contention. Held, that even if the matter m issue might 
and ought to have been made a defence in the former suit,, vet as it, was not 
finally heard and decided by the Court, within the •meaning of s. 13 of the (lode 
of Civil Procedure, the defendant was not precluded in this suit*from raising the 
objection that the plaintiff was a mere benamidAr. 

.KAILASH MONOUU t>. IJAROIM SUNDAHT T # >ArtI ... ... ... XXIV 7]i 

Consent decree — Decree dismissing party from suit. In 1831) in contemplation of a . 
marriage between M and (I a deed of settlement was executed which provided 
that, during the life-time of M’s father half of the fonts and profits of two 
hou.ses in Calcutta, he.ld for a term of years, should be taken by him and half by 
G ; that alter thq,death of M’s father the rents and profits should go to G and M, 
and upon the death ol either of them to Clip survivor ; and after the death of the 
surviyor to thsuse absolutely of the issue of the marriage, if any. The father of 
M died in 1841 and G on the 23i€ of November in the same year. M, <r>n 
‘21st December 1811, shortly after the death of her husband, married AS, and on the 
8th of April 1§42 gave birth to a child who was named E and afterwards married 
toT. M died in 1850. By AS she had two children, the plaintiff and a son GS. 

On the 7th November 1859 E and her husband filed a bill of complaint in the 
Supreme Court, Calcutta, against the trustees of the settlement of 1839 and 
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<—(oonchidedL) 

a^sumI &S and OS, who wrr then au infHut in, which she claimed to be entitled 

. Uwtiue. %l»t ot June 1860 a decree was made dismiss- 

ir.g the suit against G&, covered by the deed of 

settlement were personalty. In the present suit it was oTiyeeted that the decree 
ot the Supreme t'eurt could not biud (IS, as he,was dismissed from the suit and 
because the decree was a deem* by consent. Held, that the, decree was binding 
upon CIS, and personi c\liming t> derive their title from him. , A consent 
decree is as binding on the. parties In the proceedings in which it is made as a 
decree made after a contentious trial. In re South American mid Mexican Co., 

The. Iiellcaim , Nilakamlhrn\. Padinniuiblnt. and Oajnpalhi Rafhika v. Onjapallri 
Nilamnni referred to. 

NICHOLAS v. ASPHAH .... ... * ... ... .. XXIV ‘21(5 

Respondents - 

Costa of. See PRIVY COUNCIL. PRACTICE OK. 

Revenue Court - 

Son I'mtfiK! Demands Recovery aot, s. -2. 

Revenue Officer— 

[tension of. See SECOND APPEAL. 

Revenue-paying Estate - 

Sec PARTITION. 

Revenue Sale Law— 

Act XI of 1859. Sec SALE l-'OK ARREARS OK REVENUE. 

Reversionary Bight— 

See TllANSKIIlt OK PROPERTY ACT, K. 0, Cl., (rtl. 

Reversioners - 

Sec Contract : Hindi* Law Inheritance. 

Review— 

Appeal from original decree--High Court Rules. Pat I II, Chap. 1777, Rule 17 
—Deposit of costs for paper book -Order of dismissal for default—Procedure 
to set turtle’ such order—Civil Primetime Code (1882), ss. (523, 020. A decree 
of a Division llern-h of the High Court, dismissing an appeal for default in 
depositing the estimated costs of preparation of the paper hook under Rule 17 of the 
High Court Rules, Part II, Chap. VIII, can only he set aside by au order under 
s. 0‘20 of the Civil Procedure Code (Act XTV of 188*2). Ramhan Sahu v. Mndmi 
Mohan Milter, so fur as it decides the contrary, is wrongly decided. 

FATIMUNNISSA V. Deoki PEHSHAP ... ... ... ... XXIV 850 

Of judgment. See Rrnoal Tenancy act. s. 108'. l .imitation Act, art. ito, 

CD. 3, 

Order granting. See APPEAL. 

Order selling aside Ordef granting. See SECOND APPEAL. 

Revision— 

Power of High Court on. See NUISANCE. 

Power of interference by the High Court—Test as to whether case is of exceptional 
nature or not—Practice in Criminal Case*. The High Court will not interfere in a 
ease during its pendency in a subordinate Court, unless it is of an exceptional 
nature ; and one test of its being of such a nature is that a bare statement of tin- 
facts of the case without any elaborate argument should bo sufficient to convince 
the High Court that the case is a fit one for its interference at, an intermediate 
stage. C hands Per shad v. Abdur Rahman discussed. 

CHOA Ladl 1>AHN r. ANANT PKHSHAO'MlSHBR .., ... ... XXV 238 

Revivo*— 

> 

So© Limitation act, art, ipo. 

Right of Exclusive User 

See Trade Mark. 
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Eight of Occupancy — 

°f Purchase of, by one co-oicnei , Sec AknmaIj TENANCY’ AC T, s. 22, Oh. i. 

Nature of. See BENGAL TENANCY ACT. s. ‘20. 

Transfer of right Sait for registration nf name in landlord's serishta—Right of 
suit Notice Bengat Tenancy Act (FIJI <tf 1885), .s. 73. (mdei; the Bengal Ten¬ 

ancy Act {VIIl of I MSS) tlm transience of a liolding of ,i raiyrtt, with vight ol 
occupancy trausierahlc by custom, cannot maintain a suit lor registration id ins 
own name in tlio landlord s serishta by expunging that of hn vendor. A <V churn - 
tion that tin.- transferee, and not the old tenant, is responsible for the levn 01 the 
holding eaimot be obtained without service of notiee as prescribed by s. 73 of 
the Arc. m v 

• AMH1KA PKRHHAD*!* ClIOYADHRY K.HSHR7 S.AHAI ... ... XXIV 

Transferability of right — Bengal Tenancy .It/ (\ 111 of 1885/, ss. 05, 73. In the 

absence of custom or local usage to the contrary . a nui/ati bolding m which tin- 
raiyat has only a right of occupancy is not saleable at the instance of the oceii 
pancy raiyai or any creditor of his other than his landlord -eekinp t.o obtain 
.satisfaction of his decree fcpvirrciirs of rent. 

BHIRAM A fit SHA1K SHI K DA R r. OOl’I K\NT1I SH AHA ... ... XXIV 


Right of Suit 

See Bhnami Transaction . Bengal Tenancy act. s. HI: L’lvm.’Prduihuki: 
CODE, S. 53!) : JURISDICTION OK t’-IVlf, COURT . LETTERS OK A IlMISIs 
TRATION: LIMITATION ACT. ARTS. 11,13-2: UKGlsTRATION A( T. S. 35 ■ 
RIGHT OK OCCUPANCY. 


Benamidar—Unit far ejectment —Parties. A mere benomid.n > annot lnaiulain a am 
for ejectment, he having neither title to, nor possession ol. ilie propnii //,»/ 

Gobinda Adhilcmi v. Akhmi Kninai Mo.'umdar followi prmeiple Sant. 

Kishore Lai v. Ahmad Ala dissented from. 

iSKVR CHANDRA 1)UTT V. <U>I’\L CHANDRA 1>\S XXV 


Benamidar—Suit for forcctamie of nun tgage— Bene final oil 
of Property Act (IV of 1882), s. 85, A suit, for forecto*un 
brought, by the pf rson named in the mortgage deed vis the 
was, in fact,.only the benamidar of the beneficial owner ; 
not be dismissed because the beneficial owner is not add< < 


■r- -Parties - ’ mister 
I a mortgage 
ortgagee, .titli 
id siieli a sin! 
a pari 


Sachitananda MOHAVATR-Y r. B.vloram non yin ... XXIV 

Fraud — Suit to set aside ex parte decree and sale in arculimi theicof. a : the ground 
of fraud —lies judicata - K fleet of not appealing against an appeahdde aim r- < n \> 
Procedure Code (Act XI C o/ 1882). vs-’. 18, ]08, 211, ,!l : Tin plamtitT having 
applied unsuccessfully under ss. 108 and 311 of the. Civil Pro< eduo-Cmle to set .nodi 
an esparto decree against hm: and the sale of his property in the execution then I 
on the ground of fraud, and without preferring an appeal against the order rejecting 
his said application under s. 108 of the Code, instituted this suit praying tor 
the same relief. The Subordinate Judge dismissed the suit as not inaintain.ible, 
Held, that such a suit was maintainable, and that ss. 13 a ml 211 of the i '■ vil Cm 
rod lire Code were no bar thereto. The facts that his application under s. 108 wm, 
unsuccessful, and that lie did not appeal against the order reject mg that appl, 
cation, did not disentitle him from prosecuting his reined,\ by jnnl on the giound 
of fraud. Held, al*o, that when then: is an appeal against a di'cision, (he elTeet 
of not appottling is that the decision holds good hit what it is worth ; so far a . 
concerns any other modes of relief available, the person not appealing is in no 
worse position than if he had appealed ami failed. 1 .ibdnl Mazumdm \ Molwnud 
Gazi Vhowdhrfi approved. Ihj Kishen Monitor ice v. Mndhon Soaduu Mioid/e 
distinguished. * 

Phan Nath Boy c. Mohi-sh Chandra Moitra ... ... xxiv 

Suit to set aside sale for arrearsof Hoad and Public cesses--Ap]>eat to Camunssionei 
Act XI of 1851), a. 33 — Public Demands Recovery Act (Bengal Act VII of 1880), s. 2. 
A suit, to set aside a sale for arrears of road and public cesses will lie. alt,hough no 
previous appeal to -ihe Commissioner has beer, made under *. 33 of Act XI of 185!). 
Such a sale is not one for “ arrears of revenue or other demands realizable in the 
sameufanner asarrears of revenue a\e realizable" within the meaning of that seeicu^. 
MOH1BUJ, HUQ ti. SHEO SAHAY*SINDH. ... ... ... XXV 


Rioting— 

See Magistrate. Jurisdiction ok. 

Unlawful assembly—Right of private defence of property—Causing tji ievous hm t in 
furtherance of common object—Penal Code (Act XLV of 18G0), ss. 97, 99, 147, 149, 
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Rioting- (continual.) 


PASS 


The accused. receiving intimntu ion that the complainant’s party were about 
to take iorcWAe possession ot a plot oi land which was found by the. Court to be in 
the possession of tli ■ accused, collected a largo number of men, some of whom 
were armed, and went through the village to the land in question. While they 
were engaged in ploughing, the complainant's pprty came up, some of them being 
armed, and interfered with the ploughing. A light ensued, in the course of vvhijli 
one of the complainant’s part) was grievously wounded and subsequently died, 
and two ot the accused’s party were hurt. Held, that, if the accused were right¬ 
fully m possession of the land and lound it necessary to protect themselves from 
aggression on the perl of another body of niftn, they were justified in taking such 
precautions as the) thought were nqinml and using such force*or violence as was 
neeessarv to prevent the aggression, lit hi, also, that under such circumstances 
thi v could not rightly lie liMd to be lnemhors of an unlawful assembly. Queen- 
Empies s v. Xarmiuj 1‘ithabliai, llirjoo Singh v. I\liub Lull and Shunkvr Hiiujh v. 

Uni vial' Muhin foljovvcd. Gannum Lai /Jess v. Queen-Empress distinguished. 
PANOHKAGHJ r. ( l )L!KKN-KMJ’KKSS .. ... . *.. ... XXIV (186 

Riparian Owners- 

l(Vi ter i ujlits /< /■ nrigutwn v heir a shewn flows though separate estates- It elatin' 
rig Ids nf nppn and loner jirrprietnrs nit the hanks to the vse of the water—Issues 
not raisin') actual rights. A riparian owner, where a stream flows in a channel 
down Irom a property higher up, is entitled to the flow of water without intenup- 
l.jnii, and without substantial diminution caused by the upper proprietor, who may 
tor legitimate purposes withdraw so iinieli only of the water as will not materially 
le-scn the downward flow on to Ins neighbour's land. In this suit the 
upper proprietor claimed the right, to dam lip a sin am on his own estate, and to 
impound so imii.'h of its water as ho might, find convenient for irrigation, leaving 
ojilv the surplus, if any, for the use ot the proprietors nolow. He lias no such 
right, fn tin- absence of a right obtained by him in virtue of contract with the 
lower proprietors, or acquired bv him as a consequence of prescriptive use. Ills 
common a w i ighl. is to take [or the purpose ol irrigation so much water only as can 
lie abstract! d without materially diminishing what is to lie allowed to descejid. 

What quantity of water can be abstracted and used without infringing that essen- 
tial eonditlon^must in all eases be a question of the eireuinsUma s, depending 
mainly upon the si/e of the stream and the proportion which the water taken 
bears it' its entire volume. In this suit. the upper proprietor’s claim having been 
put too high the real question as to the proportion of his share had been omitted. 

No issiu* had raised n and no evidence had been given to determine it approxi 
.imtely. rhe. Com f. ol first Instance and the lust Appellate Court had attempted to 
deoiee what they considered would be the just proportion, but the High Court 
bad rightly pmnnd out that there had been no materials before the Courts upon 
winch a right, to a more limited kind than that which hud been in excess claimed 
could be decreed ; > the upper proprietor ; and the suit had been rightly dismissed. 


IMCISI PEKSIIAH SINGH r. JOYNATH SlNGH ... ... ... XXIV 865 


Road and Public Cesses 


Suit to set aside sate- for anew s of. See KlGHT OK SUIT. 

Rules of High Court* - 

Ch. V. Buie l. See Km,I, BKNK'H, KKI'ERHNCK TO. 

Ch. VI, Buies I and ft. See Kuu, Bench, Rkkkheki'k TO. 

Part II, Ch. VIII, Rule 17. See REVIEW. 

Rule 565 of Bclchambers’ Rules and Orders. Original Side. See PRACTICE. 

Sale for Arrears of Rent 

See I5EXG AT, TkNANOY Act, S. 67 ; LIMITATION ACT, ART. L21 : JAGIK TENURE. 

Application to set aside sale -Bengal Tenancy Act (VIII of 1885), s. 174, els. (1) 
and (2)— Deposit of decretal amount incorrectly calculated by ministerial officers-of 
Court—Effect of deposit without a piayer in express terms to set\isidc the sale — 
CItalians — Practice. The judgment-debtor, within thirty days from ttyedate of sale 
of bis holding for arrears of rent, deposited n^Cofirt under s. 174 of the B(Algal 
’IVithncy Act, fclie decretal amount by a challan endorsed by the chief ministerial 
officer oi the Court executing the decree. Subsequently it was discovered that the 
nm-'Unt was,short by 9 pies, which the judgment-debtor forthwith paid in, making 
up fAe deficiency, and presented a petition, praying that “ the execution case may 
be declared as finally closed,” but without applying in express terms to have the 
sale wet aside ; Held , that under s, 174 of the Bengal Tenancy Act the Court was 
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Sale for Arrears of Rent— (continued.) 

bound to set aside the sale, notwithstanding that the applicant did hot ui express 
terms ask tor that relief. Ugrah- L'aU v. Radha Pet shad Singh referred to. Pej 
AMEER AM, J.—The fact of bis depositing the amount was a sutlieienl indication 
of his intention to seek tiro relict. Per MaCPHEKSOX, /.—The chaltan winch set 
out the purpose of the deposit may he regarded as a sufficient ajtplio.it em. 
Auuooii LvnF.MOONSHI t./ADu’r. CHANDRA MlXTiiU ... ... X\V 

Incunibiance -Bengal Tenancy Act ( VIJ1 tij IS85), ns. 161, 167-■ Mortgage - Tnnstei 
<>/ Propei ty (Act 1 1 'of 1882J, s. 73. A sde purporting to be under s. 161 and the 
following sections of the Bengal Tou.iajcv Aci (VJ1J of 1885) does nut. ipso facto, 
cancel incumbrances. Notice muni be given under s. 1G7 according to’the proce¬ 
dure laid down in That section. Section 73 of the Transfer of Property Act enly 
giias ,i. right to the mortgagee o,ver the residue of Uip sale proceeds, and refers 
to eases where, the law otherwise provided that tin- effect, ol the sale is (o nullify 
a mortgage. ; it is not intended m anyway to eni uge tile i nterii'-t of the pnr.-h.i 
scr at a sale for arivai-g of revenue or rent. Pre,:t ('hand. Pat v. J‘ai inina host 
referred to. , 

UlJNI I’UOS.VD BlNIl.V l>. REWAT IjVIjIj ... ... ... WIV 

Payment la pi count. See BKNii-VIj TKNANlJ\ Act, S. 171. 

Bale for Arrears of Revenue — 

See .fUKTS DICTION OK ClVlI, COURT : U 1C,11 1 OK SUIT. 

Act XI nf 13511 (Bengal Reeenw: Salt: lour), s.i. M. 8, ami 33 -Bengal Urn <e .!<■/ 
(Bengal Act VII of 1868), x. '1--Una at km Led sale, by Colled nr -J uiwlictimi aft Ant 
Court -R.-s judicata ■■ Parties —Secretary of State for India. Wt XI of is,Vi, ]!■■■ 
Bengal Revenue Sale law, providing for Lhe sale of e-tatc- in .invar of piy nunt > t 
revenue, does not sanction, .tud by plain implication forbid-, the sale ot imv estate 
which is nut at the tune m arreur of such payment. 'Hie. whole clause., m s" 
lar as they re I i.te L< sties, or to their challenge, as well the provisions of Btng.il 
let Vll ot 1868, are framed upon the express footing licit they aie i.o 
be iipplie,i.b|e to the stie of estates, which are m arrear ol duty . \ t'oll.toi 

hud sol 1 an estate, purporting to .mt under Act XI ol J8V.) f-.r ,i siippused 
aricur ol revenue. There was. however, only an erroneous debit in the 
eojleetorati books ag iiust, the estate, m excess of the re/eune actually :is*u seil 
up m <!. chargeable against it, and due Irom it. Ifclil, that l.lio sale was without 
authority i that the Civil C.ourt had jurisdiction to doehiru the -.ale void ; and that 
the provisions of s. 81 of \efc XI of 1859, relating to an appeal to the Ooinmi 
sioner of Revenue, did not exclude that jurisdiction. The enact me,.I in s* .s had 
no application to such a ease. This was not a i|uestnm ..bout a traiisli i lioiu the 
account ol one revenue-paving estate to that of another, nor was it- a chum tm 
remission or abatement, which lnid not lieen duly allowed by the (iovcrnmci,!. 
Section 8 has no application, except there be (1) default in piyment ol the icvemn 
and ('21 possession by the collector of money of lie; defaulter not indisputably 
placed to his credit., but here there was no default All moneys paid bv the 
■appellant were credited, and their alleged default was, based upon erroneous debit 
entries to which they were not patties. In this suit, in lh*> C >inT, below, tin 
Government had been made a co-defendant, but were led lespoiulenl- on this 
appeal. and the objection was taken, on the argument ol this appeal, and bv pti 
viotis petition, that they should lie made parties, respondents. Held, that it. 
was a mistaken view that a decree annulling the Mile m this suit would be it’s 
judicata in any future question or proceeding, as hid,ween tlieHJovvuiment and 
the unsuccessful purchaser. Thu Secretary ot Stntu for India, therefore was not 
a necessary respondent, His position was correctly explained m Hal Mot.amid hat 
•v. .lii'iudhun Roy, in the judgment of AliT’t’Klt, -I. 

iVujKJsfien Dak r. Simpson ... ... .. ... XXv 

Purchaser at a reivntie sale—Act XI of 18-V.l. ,s, 87 — 1 ' Knnre (‘.stairs ' • Kstates 

Partition Act (Bengal Act Vlll of 1876), v J2;t- Tunc of settlement." A new 
estate created ujjon a partition by the Collector comes within the weaning ol 
“entire estate " in s. 37 ot Act XI of I8o!l. The wards “ lime ot seil.lt in ml " m 
that section jjnohu the time when Lh$ coufract was mule with Government, and 
in th*e case of a permanently.-seltled e.-tute mean the time of permanent sctije- 
ment. .A partition by the Collector pieroly apportions the amount of revimuc ; 

• • there is no settlement ot the revenue in any se.nse at the time of such partitit^ 
Koowae Singh v. Gour Sunder pekshad Singh ... x*,viv 

Right of auction-purchasers to annul incumbrances—Act XI of 1859, s. 37 —Siut to 
Cdvccel unAer-Unurds — Parties. TKe right that is giVdn htf a. 87 of A’ct XT of 1859 
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Sale for Arrears of Revenue -(continued.) 

to the auction-purchaser of an entire (“.tat! 4 in the permanently settl'd districts of 
Bcng.il, Behar stud Orissa, sold for arnun of revenue, to avoid and Annul an 
iimler-teuure i» a right that must ho exercised hv all the purehnsers jointly whore 
thin e lire more purchasers than one. , ’ 

Jatka Mohun sus ». aukhiIj Chandiia cnovuiHin ... ... XXIV 334 

Sale for Arrears of <Road and Public Cesses 

Suit to s ft aside. See RlUHT OK SUIT. 

Sale for Default in Payment 

Of costs of realising Goneriiinent Iteceiuie. die Civil. I’UiK'KDl'HK CoDM, 8. 124, 

Sale in Execution of Decreb - 

Boo ai'ku.m. . Bhnoal Cnss Act, s 47: Hindu Law. Joint Family. . 

Application to set aside. See LIMITATION ACT, AUT. 17H : SECOND APPKVL.. 

(lint 1‘iotcduir Code (.let XIV of IHti-i), ss. la, ‘285— Sak’.in execution bp inferior 
Com i of pioperlit already under an attachment by a superior Court—Jurisdiction of 
Munsif—I'rcfetenlial right of purchasers at execution sale—Concurrent decrees, 

K> edition of. A obtained a dee ice agj ; u-,t I! in the Court of the Munsif of Jnmui, 
and in execution thereof attached B’s property on the Kith March 1^'JI ; the pro¬ 
perty was s'dd on the 2011 1 April )8!)L and purchased by C who obtained possession' 
of it (>u the .‘It'd of August IMJ1 and llien sold his interest to the plaintiff. At the 
Minio lime the defendant U had a decree for costs against U and his heirs in the 
Court of tin 1 Subordinate J udgo of Monghyr. and m execution thereof attached the 
s.-unt: property oil the 4th February 18‘Jl. and sold it on the 24th August 18U1. 
i.e. ibout tour in mills after lln* s lie of the property by the Munsif. The plaintiff 
sued for possession on the ground that having purchased the property of li before 
the second sale by ilio Subordinate Judge, she was unbilled to the property. The 
defendant contended that the sale by the Munsif of the property under attachment 
by. Court <>1 <i higher gr.ule was absolutely void, and the Munif had no jurisdic¬ 
tion to vdl the property under s. 285 of tin 1 Civil IV'ieedure C ide. Held , that the 
"tie by the Munsif was not without jurisdiction, and that it conveyed to the 
pI.iiniilT a valid title to Iho property. Seel ion 285 of the Civil Procedure Code is 
u lurch a seetioiT lor procedure to prevent dilferent claims arising out of the attaeh- 
nc-iit and sale of the same properly by dilTcruiiL Court-.. lii/hant Nath Shuha v. 
finjeudra Xarain Hat, Dioarka Hath Das v. Banka Behan Bose , and Patel Karan/i 
Morarji v 9 flarietaa Nuvalran referred to. 

R\m Nahain Singh v. .Mina Koijio... ... ... ... XXV 46 

* Continuation of. Sou SECOND APPEAL. 

Rights of pin elinnei s—'J’iro judicial sales of the same properly, each tn execution of a 
se/inale decree— Contacting claims ihereundn -■ Purchase pendente lite - 
1,imitation Iff (XVof 1377), sch\ Tl, aits. I't and 13, The same property having 
been sold in execution of two different decrees, the re,i lilt was that the two pur¬ 
chasers at the respective sales afterwards contested title to the properly. The sale, 
lo Ihe lir»t purchaser was confirmed in November 1882. The sale to the second, 
who upon it obtained possession, took place ii* October 1881, the property having 
l•eon attached under the second decree in March 1883. The first purchaser mi 
the 28th July 1884 brought n suit, to which the second purchaser was not a party. 
to have that attach input, declaiya invalid By a decree of the 14th November to 
that effect the second purchaser was hound as a purchaser pendente Hie ; and his 
possession was of no avail to him. 'Held, that the attachment of March 1883, 
although it had preceded the institution of the first purchaser’s suit of 1884. 

.^forded uo support to the second purchaser's claim, attachment under cli, XIX 
of the Civil Procedure Code merely preventing alienation, and not giving title. 
Moreover, after the lirst sale in 1882, there had bocu no interest left to be sold to 
another purchaser, so that, without there having been the decree of 1885, the 
second purchaser would still have had uo title against the first. There was no 
occasion for the netting aside the second sa'lc. within the meaning of ark. 12 and 
13 of seh. II of the Limitation Act (XV of 18,77) ; por was it sot aside, That 
sale held not to affect the right of the first purchaser, there being a wide 
difference between setting a.-idu a sale, and deciding that a plaintiff's right was not 
affected by it 

IitOTIstiAti t\ KaeraBULDIN ... ... ... * ... XXV 179 

Bate under imrtgage decree—Snip, in execution rf n money decree, Effect of, before . ; 
the sale in'excdutton of mortgage decree confirmed — Code of Civil PrdcmUre [Act 
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Sale in Execution of Deoree— (continuedJ 

XJV of 1882). as. HI0.4, 811, 312, 314 antb 3U>— Effect of sale not bang set aside 
either under ss. 3103 or 311 of the Code. A certain property vva>> sold cm tin, JOth 
August 1895 in execution of u mortgage decree, diilod 9th December 1892. mid 
was purchased by A. In»tbc meantime eight annas share of the said property 
was sold in execution of a money decree mid was purchased ?w B on the 22ml 
May 1893. Or. the lOtli September 1895 the judgment-debtor applied to set aside 
the mortgage sale under s. 311 of the Code of Civil Procedure, and on tin 11th 
Scptciulicr 1895 a similar application was made b\ U. On the '28th March 1890 
both these applications came on for hearing before the Subordinate Judge who 
passed no order ; and on the same dal%B presented a petition, asking -the Com I 
to set aside the sail? Hold in execution of tlio mortgage decree upon payment l>\ 
him of the mortgage money, with iritcycst and costs, and also to declare that he 
might be entitled to redeem the property. On the MOtll March 1895 the Subordi¬ 
nate Judge allowed the petition and ordered the sale to be set aside upon the 
aforesaid terms. Held, that, inasmuch as under s. 312 of the Code of Civil Pro 
ecdurc A was entitled t<S have an order confirming the sale, of the Kith August 
1895, unless the sale wore s<5t aside under s, 310A or s. 311 of the Code of Civil 
Procedure, and as the sale was not set aside under either of these suctions, tin 
Court below had no jurisdiction to set aside the-ale upon piynieut hr fheapplieunl 
of the mortgage money with interest and costs, Itnj Mohan Titakur v. L mu Math 
Chou'dlu y referred to, 

Khettkk Nath Biswas r. Fai/iUddin Ai-i ... ... ... xxn na-j 

Scttiiui made an lc — Material irregular it a -(.'ode oj Cinl Procedure ( .let XIV of L88H), 

ss. 291,311— Evidence. Where a debtor's properly under attachment had been 
ordered to lie sold at a lived date, ,ifte.r the disposal of a certain claim thereto 
made under h. 278 of the Code of Civil Procedure, but no hour had been fixed fur 
the sale as required by s. 291, and tlic property was sold at a very inadequate 
price by icason of the piucity of bi ldors. Held, allirming the decision of the Jiub- 
ordiuatc Judge, that there had been material irregularity causing substantial 
injury to the debtor; and that it is sufficient undoi s 311 of tin; Code if < he evi- 
d uee, though not"direct evidence," .shows that the injury w.is a necessary result 
of the irregularity complained of. Tussaduk Itasul \ Khan \medh f/bsrmi 
explained. 

SUUNO MOVEK I>E]il V DAlVlUNA K.YN.7 \N SANYA1. ... *... XXIV 291 

Suit to ael aside. See KIQ1IT Of SUIT. 

Sale of Goods - # 

See CONTUACT. 

Sale of Unascertained Goods - 

See contract. 

Sanction for Prosecution -- 

ApplicationJor. Bee PRACTICE. 

Sanction of Court— 

Morhjnije made without. Bee CUA/tDlAX. 

To agreement for satisfaction of decree. Bee EXECUTION of I JEtiREE. 

Search - 

Right of. tioe BENG.Vi, liXClKK ACT, S. 1 DAM VGHSp SUIT -Oft. 

Seoond Appeal- * 

See Al’l’EAlj. 

Be'ngpl Tenancy Act { Vllhf 1885), s.s. 104,'109, LOS— Special Judge, mulct the 
Bengal (Tenancy Act — Apj/eal from the decision of the Special Judge. Under the 
terms of s. 103 of the Bengal Tenancy Act (VIII of 18851 a second appeal lies 
flora the decision of the Special Judge on questions with regard to the prevailing 
standard of* measurement, area of lauds m the possession cf tenants, and tlm 
liability of the tenautr- to pay rent on account of any excess land- w their 
possession. % , • 

' MATHURA MOtfUN LAHIRI V. 1>MA EfUNDARI DEBI ... .. XXV 34 

Vivii Procedure Code (Act XIV of 1832), £. 536 -Suit for compensation for use and 
occupation of land valued' at less than Rs. 500— Provincial Small Cause Courts 
Act (IX of lb87), ss. 15 and 23, sch. II, art 8. A suit for compensation, 
for monfey realized by the defendants from the actual occupants of laud yfho ware 
stated - ti* have'been thejriaintifi’s tenants; is a ;uit of a nature cognisable by the 
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SMOnd Appeal —(continued.) 

Snmll Cause Cuuit; therefore no second appeal lies to the High Court: in suoh u 
suit valued at less than Rs. 500 nulwtlLiibstulirig that the plaint was returned by 
the Small Cause Court to be tiled in the Civil Court under s. 2:1 of the Provincial 
Small Cause Courts Act on the ground that the suit involved a question of title. 
Mohesh Mahto v. i*int and HJnttukaruppan v. Sellan referred to. 

Kali Krishna Tagore v. izzatannjssa Khatun . XXIV 557 

Civil Procedure Code (Act XlYol s. 58 ij—Suit for money paid rtutl damages 

incurred by distraint of crops—Provincial Small Cause Court* Act (-1X of 1887), 

\ sell. 11- art. .‘15, clause (iff* Small Cause JAourt, Mofmsil , Jurisdiction of. A 
suit to recover money paid to rcdoom crops which had been, distrained by the 
defendants for rents due from person', other than tlie plaintiffs, and also for 
damages sustained on aceoiyil of the distr.uinf, is, so fat* as the claim relates to 
damages,.! suit coming under clause (;). art. 35 of tin Provincial Small Cause 
Court Act (IX of 1887), and is bturefoio iml entirely a suit of the nature of a 
Small Cause Court suit. Section 58(5 of the Civil Procedure. Code (188*2) does 
not bar a second appeal in such a suit. » 

LMSWAN ROY V. SUNllAJt TEVVAKY ... ... ’ ... ... XXIV 163 


Decision of Settlement Officer—Settlement of rent under Benyal Tenancy Act (VIII 
of 1885), s. 104. No second appeal lies to the High Court front a decision of a 
Revenue Officer settling rents under s. 101 of the Bjugil Tenancy Act. 

Auhha Mian chowdhAy r. ditkga Churn Law ... ... XXV 146 

Ground of appeal—Civil Procedure Code (Act XIV of 1882), .ss. 58J585- - Findings 
of fact—Inference of law which Lite fads found are insufficient to justify. Where 
the lower Appellate Cmrt uni vis at a conchi-ion, which is an inference based 
upon an erroneous view of law, the judgment is open to question in second appeal 
Lachmeswar Singh v. Manonmr Hossein, and Paul Copal v. Shmuslehatnn referred to. 
1SHAN.CH UNDER IMS SAKKAR v. BiNlIU SUlDVIt ... ... XXfV 8*25 

Order in nit: on application to set aside sale in execution where the auction-purchaser 
is u henamidur for judgment-debtor—Civil Procedure Code (Act XIV of 1882), 
ss. *2-11. 311— lientjal Tenancy Act, s. 173. Where the auction-purchaser is a bena 
mulur for the judgment-debtor, in an application to set aside u sale under ss. 171-$ of 
the Bengal ’tymaney Act and 3L1 of the Code nf Civil Procedure, a second app al 
lies to the High Court from the order made on the application, as the application 
is one under s. 244 of the Code. 


CHAND Monek DAHYA t>. SANTO SIONKH DASVA ... ... XXIV 707 

Order refusing to confirm a sale—Subsisting decree — Code'of Civil Procedure (Act 
XIV of 1882), ss. 588, 316, 244. A s'soond appeal lies to the High Court against an 
order passed by a Judge refusing to c.oulirm a sale, on the ground thal there was 
no subsisting decree at the date when the confirmation of the sale was applied 
lor, the order being not one provided for by s. 588 of the Code of Civil Procedure, 
and the question raised in the vase being a question relating to the execution or 
satisfaction of the decree within the meaning of s, *244 of the Code. I'rostmw 
Kumar Sanyal v. Kalidas Saftyal referred to. 

Doyamoyj Paw r. Sakat Chundkr Mojumijar ... ... XXV 176 

Order refusing to sel aside a sale— I ppeal from an order remanding u case - -Code of 
Civil Procedure f ActXIV of 1882). *. 538, els. 16 and 28 and s. 562. Though 
orders unders. 5G2 of the Cod®of Civil Procedure are appealable under cl. 28 of 
. s. 588, yet the provisions'of the latter section are subject to its last paragraph, 
which says that “orders passed un*ler this section shall be final; and, therefore, no 
second appeal lies from an order passed under s. 588, cl. 16, notwithstanding that 
it is an order passed'by the lower Appellate Court remanding the ease under s. 562, . 
•inasmuch as the order was made in a case which was itself an appeal from an order* 
alb Ay cd bv s7 588 of the Code. * 

M4THUKA NATH OHOtiK ». NOBIN CHANDRA KUNDU BlSWAh ... XXIV 774 

Order setting aside order granting remew—Civil Procedure Code (Act XI Vo/ 1882), 

■ ss. 591, 623, 629. No second appeal t.o the High Court lies frnm 4 an order setting 
aside an order granting a review of judgment * £ 

KaETI CHUNDER M00K®BJf!E V. 8ALIGH4M* ... XlflV 319 

IMAM BUS ».MAHADEO||toPE ... • ... ... ...XXIV 819 note 

Remand to the Appellate Court—Additional evidence in Appellate Court—finding 
of .fact upon.evidence takeout after remand—Procedure in the second. Court of Appeal 
. Procedure Code (Act XI V of 1882), as 568, 58(1, 585, 687. ’ In’a second 

me Hifeli Court set aside, the decrees of thfe IdWdr ^oWt's b'ntlie jpfrand 








